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Page  203.    For  the  statistics  read  these  statistics. 

Page  233.    For  in  Citizen's  Bank  read  is  Citizen's  Bank. 

Page  232.    For  the  next  in  read  the  next  is. 

Page  282.    For  delegated  read  relegated. 

Pages  52  and  53  to  should  be  to,  abbreviation  of  tome. 
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No.  6564.  1^  «X 

*Frank  Watson  vs.  Mrs.  E.  F.  Bonduraxt. 

Where  n  person  has  a  domicile  in  a  State,  and  the  ovidonce  shows  that  ho  resides 
there  with  tlio  intention  of  remaining:,  he  is,  in  contemphition  of  the  laws  pro- 
viding: for  the  removal  of  causes  from  State  to  Federal  courts,  a  citizen  of  that 
State. 

Citizenship  in  a  State  is  not  lost  by  a  temporary  absence ;  but  a  prolonsred  residence 
in  another  State,  accompanied  by  other  acts,  or  by  declarations  showing:  an 
intention  to  acquire  a  domicile  in  the  latter  State,  will  forfeit  citizenship  in  the 
former  State,  and  preclude  its  bein^  set  up  in  a  suit. 

To  qualify  in  this  State  as  natural  tutrix,  or  as  testamentary  executrix.  wUhoul 
gwing  bond,  is  strong  proof  of  an  intention  to  permanently  reside  here,  and  is 
utterly  incompatible  with  the  claim  of  citizenship  in  another  State. 

A  merely  auxiliary  proceeding,  by  which  a  third  person  comes  in  by  way  of  injunc- 
tion to  protect  his  property  from  being  seized  and  sold  under  a  judgment  to 
which  he  was  not  a  party,  is  not  removable,  under  the  act  of  Congress  of  March 
8. 1875,  from  the  State  to  the  Federal  court. 


'^This  decision  and  the  decision  in  the  case  of  Schwartz  vs.  the  Crescent  City  B.  R* 
Co.  should  have  been  published  in  the  29th  Annual,  but  wore  accidentally  omitted. 
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No  mortsafire  has  any  effect  as  to  third  persons  unless  recorded ;  and  save  in  the 
sinKle  case  of  the  minor's  morteafire  on  the  property  of  the  tutor,  every  mort^a^re 
ceases  to  have  effect,  except  as  to  the  parties  to  it,  unless  re-inscribed  in  ten 
years  from  the  date  of  its  orisrinal  inscription.  Neither  the  existence  of  the 
voatdenon  alienatuh  in  amortj;af;e.  nor  the  pendency  of  a  suit  to  enforce  tho 
raortcrafiTo  obviates  the  necessity  of  its  inscription,  or  its  re-inscription. 

To  confirm  a  judcmeut  by  default,  iuvolving  the  assessment  of  damaflres.  a  jury  is 
necessary. 

i  PPEAL  from  the  Thirteenth  Judicial  District  Court.    Hough,  J. 

Merrick,  Itace  &  Foster  for  plaintiff  and  appellee.  8.  R.  <£-  C.  L. 
Walker,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Walter  E.  Bondurant  died  at  his  domicile  at  Natchez,  Mis- 
sissippi, in  June,  1874,  leaving  a  will  by  which  ho  devised  his  entire  estate 
to  his  wife,  Mrs.  Ella  F.  Bondurant,  whom  he  appointed  sole  executrix. 

The  will  was  admitted  to  probate  in  the  proper  court,  at  Natchez,  on 
the  sixteenth  June ;  but  it  does  not  appear  whether  there  was  any  prop- 
erty or  estate  in  Mississippi  to  be  administered  ;  nor  that  the  executrix 
qualified  there. 

On  the  nineteenth  June  Mrs.  Bondurant  presented  a  petition  to  tlie 
parish  judge  of  Tensas  paiish,  Louisiana,  with  a  copy  of  the  will  and 
the  proceedings  of  the  chancery  court  at  Natchez  admitting  it  to  pro- 
bate, in  which  it  is  stated  that  she  was  then  residing  in  New  Orleans  ; 
that  she  was  pregnant ;  and  that  deceased  had  left,  in  Tensas  parish,  a 
succession,  consisting  of  movables  and  immovables,  and  debts.  She 
prayed  that  a  curator  be  appointed  for  her  unborn  child  ;  and  that  she 
be  permitted  to  qualify  as  testamentary  executrix.  Her  father  was 
appointed  and  (lualifled  as  curator;  and  she  qualified  as  executrix  under 
the  will. 

In  June,  1875,  Mre.  Bondurant  caused  to  be  revived,  in  her  name,  as 
testamentary  executrix  and  as  natural  tutrix  of  her  posthumous  son,  a 
judgment  which  her  husband  had  obtained  in  the  district  court  of  Ten- 
sas for  a  large  amount  against  John,  Albert,  and  Horace  Bondurant ;  and 
upon  this  judgment  she  caused  an  alias  writ  of  execution  to  be  issued. 

Under  this  execution  the  sheriff  seized  a  tract  of  land  in  Tensas,  in 
the  possession  of  Frank  "Watson,  who  claimed  it  as  owner.  Watson 
enjoined ;  and  the  citation  and  writ  of  injunction  were  served  at  the 
domicile  of  Mrs.  Bondurant,  in  New  Orleans,  on  the  thirtieth  June,  1875. 

In  October  Mrs.  Bondurant  filed  a  petition,  under  the  act  of  Ongr^ss 
approved  March  3, 1875,  for  the  removal  of  this  injimction  suit  into  the 
Circuit  Court  of  the  United  States,  ailing  that  she  was  a  citizen  of  the 
State  of  Mississippi.  Her  affidavit  to  this  petition  was  sworn  to  before 
a  justice  in  New  Orleans  on  the  thirteenth  September. 
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Watson  opposed  the  removal  on  the  grounds :  that  the  succession  of 
Bondurant,  which  was  opened  in  Tensas  parish,  was  the  defendant ;  that 
when  Mrs.  Bondurant  applied  for  the  executorship  she  declared  herself 
to  be  a  resident  of  the  State  of  Louisiana ;  and  that  she  was  an  officer 
of  the  probate  court  of  Tensas,  and  subject  to  its  jurisdiction;  that 
-when  the  citation  and  injunction  in  this  case  were  served  on  her  she  was 
a  resident  of  the  State,  and  the  service  was  made  at  her  domicile ;  and 
that  the  pretended  removal  to  and  citizenship  in  Mississippi  were  a  mere 
subterfuge  and  fraudulent  evasion  of  the  law,  and  adopted  for  the  pur- 
pose of  removing  this  cause  into  the  United  States  Court. 

On  the  trial  of  the  preliminary  question  of  removal,  it  was  proven 
that  Walter  E.  Bondurant  lived  and  died  at  Natchez ;  that  Mrs.  Bondu- 
itint,  before  her  marriage,  lived  with  her  father  in  New  Orleans ;  that  she 
returned  to  her  father's,  the  domicile  of  her  origin,  after  the  death  of  her 
husband,  and  remained  until  the  birth  of  her  child,  the  precise  date  of 
-which  is  not  shown.  The  mortuary  proceedings  in  the  succession  of  her 
husband  were  also  offered  in  evidence ;  and  it  was  proven  that  she  made 
affidavits,  which  were  filed  in  the  cause,  before  justices  of  the  peace  in 
New  Orleans  in  July  and  September. 

The  district  judge  declined  to  order  the  removal.  A  motion  was  made 
for  a  new  trial,  in  support  of  which  one  of  the  counsel  of  Mrs.  Bondu- 
rant filed  his  affidavit,  in  which  it  is  stated  that  he  had  discovered  since 
the  trial  that  he  could  prove  by  a  member  of  the  bar,  who  had  testified 
on  the  trial,  that  Mrs.  Bondurant  had  consulted  him  as  to  whether  her 
residence  in  the  State  of  Louisiana  would  forfeit  her  citizenship  in  the 
'State  of  Mississippi ;  that  on  his  advising  her  it  would  not,  she  remained 
in  Louisiana,  intending  to  retain  her  citizenship  in  the  State  of  Missis- 
sippi ;  and  that  this  consultation  was  had  with  reference  to  this  very  case 
of  Watson  vs.  Bondurant 

The  new  tilal  was  not  granted  ;  and  Mrs,  Bondurant  filed  a  protest 
against  any  further  proceedings  in  the  cause.  A  judgment  by  default 
was  taken  against  her,  which  was  confirmed  on  proof,  and  the  injunction 
perpetuated  as  prayed  for;  and  she  has  brought  the  case  here  by 
appeal. 

There  is  no  question  as  to  the  sufficiency  of  the  value  in  dispute;  and 
the  right  of  removal  depends  upon  two  questions  only : 

1.  Was  Mrs.  Bondurant  a  citizen  of  the  State  of  Mississippi ; 

2.  Is  this  such  a  suit  as  may  be  removed  into  the  Circuit  Court  of 
the  United  States. 

First.  We  understand  that  a  person  who  has  a  domicile  in  a  State, 
who  resides  in  a  State,  animo  manendi,  if  he  is  not  an  unnaturalized 
alien,  is  a  citizen  of  that  State  within  the  meaning  of  the  Constitution  of 
the  United  States,  and  of  the  several  acts  of  Congress  conferring  juris- 
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diction  on  the  Federal  Courts,  and  providing  for  the  removal  of  causes 
from  the  State  Courts  into  the  Circuit  Courts.  The  Fourteenth  Amend- 
ment settles  this  beyond  doubt.  When  the  domicile  or  residence  is  once 
fixed  in  a  State,  the  citizenship  thu^  acquired  is  not  lost  by  a  temporaxy 
absence,  anirno  revertendi;  but  it  is  lost,  unquestionably,  by  prolonged 
absence,  and  other  acts  indicating  the  intention  to  acquire  a  domicile 
elsewhere,  accompanied  with  actual  residence  at  the  new  domicile. 

Before  Mrs.  Bondurant*s  marriage  her  domicile  in  law  and  in  fact  was 
at  her  father's  residence,  in  the  city  of  New  Orleans.  When  she  married 
she  acquired,  immediately,  the  domicile  of  her  husband  ;  and  she  could 
have  none  other.  The  death  of  her  husband  relieved  her  of  all  the  disa- 
bilities of  marriage.  She  became  sui  juris;  and  had  the  right  to  reside 
and  to  acquire  a  domicile  wherever  she  chose.  We  think  she  indicated 
her  choice  unmistakably,  and  without  delay. 

The  will  of  Walter  E.  Bondurant  is  dated  June  10, 1874.  It  was  filed 
for  probate  on  the  fifteenth ;  admitted  to  probate  on  the  sixteenth  ;  copy 
of  the  will  and  proceedings  were  certified  on  the  seventeenth  ;  and  on 
the  nineteenth  Mrs.  Bondurant's  petition  was  presented  to  the  parish 
court  of  Tensas,  praying  for  letters  as  testamentary  executrix.  In  this 
petition  she  describes  herself  as  "  Widow  of  Walter  E.  Bondurant,  late 
of  Natchez,  State  of  Mississippi,  (petitioner  now  residing  in  New  Orleans, 
in  this  State.)" 

It  was  not  by  any  error  or  inadvertence  on  the  part  of  the  attorney 
who  drew  the  petition  that  this  statement  was  made.  By  our  law  the 
testamentary  executor  who  resides  in  the  State  is  not  required  to  give 
security ;  but  whenever  the  testamentary  executor,  that  is,  the  executor 
named  in  the  will,  is  domiciled  out  of  the  State,  the  judge  shall  only 
grant  him  letters  on  the  execution  of  his  bond,  with  a  good  and  solvent 
security,  for  such  a  sum  and  under  such  conditions  as  are  required  by 
law  from  dative  testamentary  executoi*s,  that  is,  executors  not  named  in 
the  will  but  appointed  by  the  court.  Act  of  1842,  section  three,  page  300; 
re-enacted  m  1855,  No.  280,  page  309 ;  and  in  1870,  Revised  Statutes, 
page  287,  section  1460.  The  dative  executor  is  bound  to  give  security 
for  one  fourth  over  and  above  the  amount  of  the  inventory.  R  C.  C. 
art  1679,  Civil  Code  of  1825,  art.  1672 ;  R.  C.  C.  art.  1127,  Civil  Code  of 
1825,  art  1120.  The  inventory  of  the  movable  and  immovable  property 
amounted  to  ^30,062,  not  including  the  large  judgment  in  this  case,  which 
was  for  something  over  $30,000  ;  so  that  a  bond  for  about  J|p38,000  would 
have  been  required. 

In  order  to  retain  the  executorship,  it  was  necessary  for  Mrs.  Bondu- 
rant to  remain  in  Louisiana ;  because  the  same  law  requires  the  judge 
to  appoint  a  dative  executor  whenever  the  executor  named  in  the  wUl  is 
absent      Revised  Statutes,  page  286,  section  1459.      The  act  of  1847, 
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Revised  Statutes,  page  288,  section  1471,  permits  tutors,  executors,  etc., 
"who  only  wish  to  be  absent  for  a  time,"  to  retain  their  offices  by 
leaving  a  general  and  special  power  of  attorney  with  some  person 
residing  in  the  parish  in  which  the  succession  is  opened,  or  in  an  adjoin- 
ing parish,  to  represent  them  in  all  their  acts  of  administration,  which 
power  must  be  registered  in  the  office  of  the  parish  recorder. 

In  the  Succession  of  McDonogh,  7  An.  473,  a  number  of  citizens  of 
Louisiana  and  four  residents  of  Baltimore  were  named  in  the  will  as 
executors.  The  Louisiana  executors  and  those  residing  in  Baltimore 
qualified  without  giving  security.  This  court  held  that  the  appointment 
of  the  non-residents  without  security  could  not  be  maintained ;  and  it 
was  vacated. 

In  Yerkes  vs.  Brown  the  testator  named  his  brother,  who  resided  in 
Philadelphia,  as  his  executor ;  and  he  came  to  New  Orleans,  rented  an 
office,  and  qualified  as  a  resident  of  Louisiana.  Shortly  after  his 
appointment  he  returned  to  Philadelphia,  leaving  power  of  attorney  with 
Hennen,  who  administered  several  years  in  his  name.  The  court  held 
that  the  law  was  imperative,  requiring  the  executor  who  is  not  a  resident 
of  the  State  to  give  security ;  and  that  it  is  only  when  the  absence  is 
temporary  that  the  executor  can  retain  his  office  by  delegating  his  pow- 
ers to  another.    10  An.  94. 

Mrs.  Bondurant  appears  in  this  litigation  as  natural  tutrix  of  her  son ; 
and  this  office,  like  that  of  executor,  requires  residence  in  the  State,  only^ 
temporary  absence  being  permitted.  R  C.  C.  art.  314.  The  tutorship 
must  continue  until  the  majority  of  the  child,  or  until  after  he  attains 
his  eighteenth  year,  when  he  may.  be  emancipated.  While  she  is  testa- 
mentary executrix  she  can  not  reside  out  of  the  State  of  Louisiana ;  but 
she  may  close  her  administration  £U3  executrix,  and  administer  as  natural 
tutrix  alone.  She  would  still  be  obliged  to  reside  in  the  State  ;  and 
whatever  her  wishes  and  intentions  might  be  for  the  future,  she  has 
accepted  offices,  duties,  and  responsibilities  wholly  incompatible  with 
residence  elsewhere ;  and  which  make  it  impossible  for  her  to  be  in  any 
sense  a  citizen  of  the  State  of  Mississippi. 

The  appointment  of  guardians  for  minors  belongs  to  the  tribunals  of 
the  domicile ;  and  if  Mrs.  Bondurant  had  continued  after  the  death  of 
her  husband  to  reside  in  Mississippi,  to  have  a  domicile  there,  that 
would  have  been  the  domicile  of  her  child ;  and  she  would  have  been 
bound  to  apply  for  guardianship  to  the  proper  court  of  that  State.  She 
assumes  an  office  unknown  to  the  law  of  Mississippi,  which  is  peculiar 
to  the  law  of  Louisiana,  that  of  natural  tutrix,  which  is  the  repeated 
assumption  on  her  part  of  residence,  domicile  in  the  State  of  Louisiana ; 
and  this  office  enables  her  to  administer  the  estate  of  her  child  without 
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giving  security,  which  is  required  by  law  of  guardians  in  the  other 
States  generally. 

If  the  mere  intention  to  retain  a  domicile  in  a  State  different  from  that 
in  which  a  person  actually  resides  would  suffice  in  any  case  to  preserve 
citizenship,  it  certainly  can  not  have  that  effect  when  the  person  accepts 
offices  and  trusts  at  the  place  of  residence  which  are  not  granted  to  citi- 
zens of  other  States  except  on  onerous  conditions.  Mrs.  Bondurant  could 
not  have  quahfied  as  testamentary  executrix  without  giving  security,  ex- 
cept by  satisfying  the  judge  that  she  was  a  resident  of  the  State  of  Lou- 
siana.  We  will  not  do  her  the  injustice  to  suppose  she  intended  to  obtain 
all  the  privileges  and  advantages  of  an  actual  residence  in  Louisiana  by 
an  untrue  statement  in  a  solemn  judicial  proceeding.  A  mere  visit  to 
her  father,  with  the  intention  to  return  to  Natchez  in  a  short  time,  would 
not  have  authorized  her  to  claim  a  residence  in  Louisiana  for  the  pur- 
pose of  obtaining  letters  as  executrix  without  giving  security.  She 
ceased  to  be  a  resident  of  Mississippi  immediately  after  the  death  of  her 
husband.  She  had  no  means  of  preserving  a  domicile  or  citizenship  in 
Mississippi  except  by  residence ;  and  it  is  not  shown  that  she  has  spent 
a  day  at  Natchez  since  she  described  herself  in  her  petition  to  the  parish 
judge  as  "  now  residing  in  New  Orleans."  She  has  concluded  herself  on 
this  point  by  her  public  acts  and  declarations,  by  her  continued  resi- 
dence in  Louisiana,  not  less  than  by  her  acceptance  of  the  executorship 
and  tutorship.  If  Mrs.  Bondurant  is  a  citizen  of  Mississippi  she  is  not 
legally  the  testamentary  tutrix  of  her  husband's  will,  and  the  parish 
court  of  Tensas  would  be  bound  to  vacate  the  appointment  or  to  require 
her  to  give  security ;  nor  would  that  court  have  had  the  power  to  recog- 
nize her  as  natural  tutrix,  since  the  jurisdiction  to  appoint  a  guardian 
is  vested  in  the  proper  court  of  the  domicile.  The  consequence  would 
follow  that  she  is  not  legally  qualified  to  enforce  the  rights  of  the  suc- 
cession in  these  representative  capacities. 

Our  conclusion  is,  that  Mrs.  Bondurant  can  not  be  a  citizen  of  the 
State  of  Mississippi  for  the  purpose  of  giving  jurisdiction  to  the  Circuit 
Court  of  the  United  States,  nor  within  the  meaning  and  intent  of  the* 
laws  and  Constitution  of  the  United  States,  and  of  the  State  of  Louisi- 
ana, while  she  is  exercising  offices  and  trusts  in  Louisiana  which  require 
actual  residence  in  the  State. 

Second.  We  entertain  no  doubt  that  the  act  of  March  3, 1875,  under- 
which  the  removal  was  demanded  in  this  case,  was  intended  to  provide 
for  and  regulate  the  entire  subject  of  the  removal  of  causes  from  the 
State  courts  into  the  Circuit  Courts.  The  first  section  of  the  act  enlarges- 
and  extends  the  original  jurisdiction  of  the  Circuit  Courts  up  to  the  full 
limits  of  the  judicial  power  granted  by  the  Constitution  of  the  United 
States.    This  jurisdiction  is  declared  to  be  concurrent  with  that  of  the 
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State  courts ;  and  the  jurisdiction  exclusive  of  tiiat  of  the  State  courts 
is  limited  to  crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  and  appeals  from  the  District  Court. 

The  second  section  of  the  act  relates  exclusively  to  those  cases  which 
may  be  removed  from  the  State  courts  into  the  Circuit  Courts ;  and  it  is 
in  great  part  a  mere  repetition  of  that  portion  of  the  first  section  which 
relates  to  the  original  Jurisdiction  concurrent  with  that  of  the  State 
courts.  There  is  no  doubt  that  any  suit  of  a  civil  natm*e,  at  law  or  in 
equity,  falling  within  the  original  cognizance  of  the  Circuit  Courts  under 
this  act,  may  be  removed  from  a  State  court  on  the  terms  and  conditions 
prescribed  in  this  act  Without  intending  so  to  decide  now,  because  we 
do  not  find  it  necessary,  we  Incline  to  the  opinion  that  no  suit  can  be 
removed  under  this  act  from  a  State  court  into  the  Circuit  Court  which 
could  not  have  been  brought  in  the  Circuit  Court  by  original  process. 

This  case  differs  from  that  of  Goodrich  vs.  Hunton,  just  decided,  in 
this  respect,  that  in  that  case  the  litigation  was  between  the  same  persons 
who  were  parties  to  the  original  suit,  while  in  this  case  W^atson  was  a 
stranger  to  the  original  suit  It  differs  also  from  TumbuU's  case,  16 
Wallace,  in  that  in  this  case  there  was  a  petition  filed,  and  citation  and  a 
writ  of  injunction  were  issued  and  regularly  served  on  the  defendant. 
But  it  is  precisely  like  TumbuU's  case  in  these  essentials  : 

1.  That  under  execution  on  a  judgment  in  a  suit  to  which  Watson 
was  not  a  party  his  property  was  seized  and  was  about  to  be  sold ; 

2.  That  he  sought  relief  in  the  only  court  in  the  State  which  had 
jurisdiction  under  the  law  of  the  State ; 

3.  That  he  proceeded  in  the  form  prescribed  by  the  law  of  the  State. 
It  will  be  observed  that  in  the  Bank  vs.  Tumbull  the  removal  was 

under  the  act  of  March  2, 1867,  which  gives  the  right  of  removal  to  the 
citizen  of  a  State  other  than  that  in  which  the  suit  is  brought,  whether 
he  be  plaintiff  or  defendant  in  "a  suit,"  ajiy  siiit,  involving  the  requisite 
amount,  in  a  State  court,  in  which  there  is  a  controversy  between  him 
and  a  citizen  of  the  State  in  which  the  suit  is  brought ;  and  the  attention 
of  the  court  was  directed  to  the  fact  that  the  proceeding  under  review 
was  not  a  suitf  but  was  in  the  nature  of  a  motion.  The  court  declined 
to  consider  that  queation,  because,  "  conceding  it  to  be  a  suit,  and  not 
essentially  a  motion,  we  think  it  was  merely  auxiliary  to  the  original 
action,  a  graft  upon  it,  and  not  an  independent  and  separate  litigation." 
There  is  no  escape  from  the  conclusion,  if  the  decision  of  the  court  was 
correct  in  this  case,  that  where  a  third  person,  not  a  party  to  a  judgment, 
intervenes  to  protect  his  property,  seized  under  execution  on  that  judg- 
ment in  the  court  from  which  the  process  issued,  that  court  alone  has  juris- 
diction of  the  controversy ;  and  that  this  proceeding,  "  conceding  it  to  he 
a  suit"  is  not  removable  into  the  Circuit  Court  ratione  matei^ice. 
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This  decision  was  under  the  act  of  1867,  but  the  language  of  that 
act  in  describing  what  may  be  removed — "  a  suit  " — has  a  much  broader 
meaning  and  extent  than  the  words  used  in  the  second  section  of  the  act 
of  1875,  in  describing  what  may  be  removed — "  amj  suit  of  a  civil  nature 
AT  LAW  OR  IN  EQUITY."  If  there  can  be  a  suit  in  a  State  court  in  which 
there  is  a  controversy  between  a  citizen  of  that  State  and  a  citizen  of 
another  State,  not  of  a  civil  nature^  or  an  anomalous  nondescript,  not  at 
laic  or  in  equity,  it  would  seem,  ex  vl  termini,  that  it  must  come 
within  the  act  of  1867,  and  be  removable  under  that  act,  all  the  other 
requisites  concurring ;  and  it  is  equally  clear  that  such  a  suit  would  not 
fall  within  the  restricted  terms  of  the  act  of  1875,  and  would  not  be 
removable  under  that  act. 

If,  therefore,  the  proceeding  on  the  part  of  TurnbuU  &  Co.,  by  whatr 
ever  name  it  may  be  called,  was  not  removable  under  the  act  of  1867,  as 
the  court  expressly  decided  it  was  not,  it  is  because  a  suit  means  an 
original  suit,  not  an  auxiliary,  dependent,  supplementary  proceeding,  by 
which  a  third  person  interposes  to  prevent  the  sale  of  his  property, 
seized  under  execution,  in  satisfaction  of  a  judgment  in  the  original  suit 
to  which  he  was  a  stranger.  If  such  a  proceeding  was  not  a  suit  within 
the  meaning  of  the  act  of  1867,  and  therefore  was  not  removable,  there  is 
no  logic  by  which  it  can  be  shown  that  the  proceeding  on  the  part  of 
Watson  in  this  case  is  any  suit  of  a  civil  nature,  at  law  or  inequity, 
within  the  terms  of  the  act  of  1875,  and  that  it  is,  therefore,  removable 
under  that  act. 

There  is  another  reason  in  this  case,  which  did  not  exist  in  Turnbull's 
case,  and  which  we  think  conclusive.  The  whole  object  of  this  proceed- 
ing is  to  prevent  the  sale  of  Watson's  property,  seized  under  execution, 
and  to  do  this  a  writ  of  'm\\xuQMou,  pendente  lite,  to  be  made  perpetual 
by  final  decree,  was  indispensable.  Without  the  power  to  stay  by  injunc- 
tion proceedings  in  a  court  of  the  State,  no  tribunal  could  take  cogni- 
zance of  this  proceeding.  Under  the  act  of  Congress  of  March,  179;-5, 
Kevised  Statutes,  section  720,  the  Circuit  Court  could  not  take  jurisdic- 
tion in  such  a  case  by  removal  from  a  State  court,  as  was  expressly 
decided  in  Diggs  &  Keith  vs.  Wolcott,  4  Cranch.,  nor  by  original  process, 
as  w^as  expressly  decided  in  Haines  vs.  Carpenter,  1  Otto  ;  and  as  we 
have  just  had  occasion  to  say  in  Goodrich  vs.  Hun  ton,  this  prohibitory 
law  places  such  a  proceeding  as  this  beyond  the  power  and  jurisdiction 
of  the  Circuit  Courts.  . 

The  reasoning  and  authorities  cited  in  Goodrich  vs.  Hunton  are  equally 
applicable  to  this  cjise,  and  are  referred  to  and  adopted  here  without 
being  repeated.  We  conclude  that  the  District  Court  properly  refused 
to  grant  the  order  of  removal,  because  of  the  citizenship  of  the  parties, 
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and  because  this  proceeding  is  not  such  a  suit  as  may  be  removed  from 
a  State  court  into  the  Circuit  Court. 

On  the  Merits. 

The  Pleasant  View  plantation,  situated  in  Tensas  parish,  consisting  of 
1400  acres  of  land  and  a  large  number  of  slaves,  were  inherited  by  John 
Bondurant,  Horace  Bondurant,  Albert  Bondurant,  and  their  nephew, 
Walter  E.  Bondurant,  a  minor.  To  effect  a  partition,  the  entire  property 
was  sold  at  public  sale,  by  the  sheriff,  for  three  fourths  cash,  the  other 
fourth,  the  minor's  share,  payable  on  his  attaining  his  majority,  in  1862, 
with  interest  at  seven  per  cent,  payable  annually.  The  property  was  pur- 
chased by  the  major  heirs,  and  the  minor's  share  was  $37,118  50.  To 
secure  this  a  mortgage  was  reserved  in  the  sheriff's  deed,  of  date  fourth 
December,  1852,  in  which  the  clause  was  inserted  by  which  the  purcha- 
sers obligated  themselves  **  not  to  alienate,  deteriorate,  or  incumber  said 
property  to  the  prejudice  of  said  mortgage ;"  and  this  deed  was  recorded 
on  the  sixth  December,  1852 ;  and  was  re-inscribed  on  the  eighth  Sep- 
tember,  1865. 

By  subsequent  partition  a  tract  of  165  acres,  part  of  the  1400  acres 
constituting  the  Pleasant  View  plantation,  fell  to  John  Bondurant ;  and 
on  the  thirtieth  November,  1854,  by  public  notarial  act,  duly  recorded,  he 
sold  this  tract  to  A.  C.  Watson  for  35775,  or  thirty-five  dollars  an  acre. 
Frank  Watson  derives  title  through  A.  C.  Watson ;  and  it  was  proven 
that  John  Bondurant,  from  the  time  he  acquired  up  to  the  date  of  his 
sale  to  Watson  had  public,  peaceable,  notorious  possession ;  and  after 
that  time  the  Watsons  had  possession  in  like  manner. 

The  interest  was  paid  up  to  December  4, 1862  ;  and  in  March,  1854,  a 
payment  of  $5018  16  was  made,  which  was  credited  on  the  capital  sum. 
In  November,  1867,  Walter  E.  Bondurant  recovered  judgment  for  the 
debt  with  interest ;  and  at  sheriff's  sale,  under  execution,  he  purchased 
the  Pleasant  View  plantation  for  1^4478,  less  than  half  the  Interest  due. 
Watson  was  in  possession  of  the  small  tract  purchased  of  John  Bondu- 
rant, and  Walter  E.  Bondurant,  then  a  citizen  of  Mississippi,  brought 
suit  against  him  in  the  United  States  Circuit  Court  in  New  Orleans  to 
oust  him.  The  case  went  to  the  Supreme  Court  of  the  United  States ; 
and  it  was  decided  that  Bondurant  had  not  acquired  this  tract  at  the 
sheriff's  sale,  because  the  sheriff  had  not  seized  it  as  the  law  required. 
See  the  case,  21  Wallace.  This  is  the  property  seized  under  the  alias 
writ,  and  the  subject  matter  of  this  litigation. 

Plaintiff,  Watson,  maintains  that  the  mortgage  in  favor  of  Walter  E. 
Bondurant  had  lost  its  eff<'et  as  to  him  bv  the  failure  to  have  it  re-in- 
scribed  before  the  expiratii  m  of  the  ten  yeare,  as  required  by  article  3333 
C.  C,  article  3369  of  the  Revised  Civil  C:ode. 
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Defendant  contends  that  re-inscription  was  not  necessary  in  this  case^ 
because  Watson  is  charged  with  notice  by  the  pact  de  non  aUenando,aiid 
that  the  mortgage  in  favor  of  a  minor  need  not  be  re-inscribed. 

We  had  occasion  lately  to  examine  the  question  of  inscription  and  re- 
inscription,  so  far  as  third  persons  are  concerned,  in  the  case  of  John  I. 
Adams  &  Co.  vs.  Thomas  Daunis,  No.  6532,  decided  on  the  second  inst,. 
and  we  do  not  propose  now  to  repeat  what  we  said  in  that  case.  We 
remark,  however,  that  subsequent  investigation  has  only  served  to  con- 
firm the  views  we  then  expressed  : 

First — That  imder  the  positive  law  of  Louisiana,  as  contained  in  the 
Code  and  the  Statutes,  nothing  supplies  the  place  of  registry,  or  dis- 
penses with  it,  so  far  as  those  are  concerned  who  are  not  parties  to  the 
mortgage ; 

Second — That  when  ten  years  have  elapsed  from  the  date  of  the 
inscription,  without  re-inscription  before  that  time,  the  mortgage  is 
without  effect  as  to  all  persons  whomsoever  who  are  not  parties  to  the 
mortgage. 

We  understand  the  effect  of  the  pact  de  iion  alleiiando  to  be  this  : 
Where  a  mortgage  contains  this  stipulation,  the  sale  by  the  mortgagor 
does  not  prevent  the  mortgagee  from  proceeding  by  executory  process, 
and  he  need  give  no  notice  to  the  purchaser.  The  proceeding  by  execu- 
tory process  is  a  proceeding  in  rem ;  and  if  the  title  under  which  the 
mortgagor  claims  is  such  that  he  may  thus  proceed  in  rem,  he  need  not 
notice  any  subsequent  alienation  of  the  mortgaged  property  by  his 
mortgagor  ;  just  as  in  proceeding  in  admiralty  against  a  ship,  no  sub- 
sequent change  of  master  or  of  owner  need  be  noticed  by  the  libelant,, 
who  proceeds  against  the  thing  itself  which  is  liable  to  him. 

A  little  reflection  will  show  that  the  pact  de  non  alienando  contains 
nothing  that  the  law  does  not  imply  in  every  mortgage.  The  mortgagor 
by  the  act  of  mortgage  binds  himself  personally,  and  binds  his  property 
for  the  debt ;  and  he  necessarily  obligates  himself  morally,  and  in  law, 
not  to  deprive  the  mortgagee  of  the  benefit  of  the  security  by  alienat- 
ing or  deteriorating  or  incumbering  the  property  to  his  prejudice.  If 
the  mortgagee  records  his  mortgage,  it  is  not  in  the  power  of  the  mort- 
gagor to  alienate  or  to  incumber  the  property  by  any  subsequent  title 
which  will  impair  or  affect  the  mortgage. 

If  the  mortgagee,  instead  of  proceeding  via  executlva  in  rem  against 
the  property,  elects  to  sue  his  debtor  in  personam  and  to  attempt  to 
enforce  his  judgment  by  execution  via  o^'dinaria,  the  pact  de  non  alien- 
ando will  not  enable  him  to  seize  the  mortgaged  property  in  the  hands 
of  a  third  possessor  claiming  the  ownership.  He  must  exhaust  his 
remedy  against  property  subject  to  seizure  under  the  writ  of  fieri  facias ; 
and,  failing  to  obtain  satisfaction  by-  this  means,  he  can  reach  the  mort- 
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gaged  property  only  by  an  action,  the  regular  hypothecary  action  of 
our  law,  against  the  third  poeseesor;  and  his  mortgage,  if  properly 
inscribed,  is  as  available  in  this  form  of  proceeding  without  the  pact  de 
lion  alienando  as  it  would  be  with  that  stipulation.  Code  of  Practice, 
articles  61-68  ;  Page  vs.  Generis,  6  An.  550 ;  Desobry  vs.  Carmena,  9  An. 
180. 

After  the  lapse  of  ten  years,  without  re-inscription  before  that  time, 
subsequent  mortgages  are  not  affected  by  the  first  inscription ;  and 
neither  notice,  nor  even  the  pendency  of  a  suit  on  the  mortgage,  dispen- 
ses with  re-inscription.  See  Sheppard  vs.  Cotton  Press,  2  An.  110 ;  Suc- 
cseesion  of  Lowery,  22  An.  205 ;  Hyatt  vs.  Qallier,  6  An.  321 ;  Young  vs. 
('ity  Bank,  9  An.  193 ;  Succession  of  F.  Coner,  12  An.  216  ;  Con.  Ass.  vs. 
Wilson,  10  An.;  Kohn  vs.  McHatton,  20  An.  223  ;  Britton  &  Kountz  vs. 
Norment,  20  An.  508  ;  Britton  &  Kountz  vs.  Janney,  21  An.  204 ;  Blair  & 
Co.  vs.  Taylor,  25  An.  148. 

The  mere  reading  of  article  3333  C.  C,  article  3369  of  the  Revised  Civil 
Code,  shows  that  the  minors'  mortgage  which  need  not  be  re-inscribed  is 
that  to  which  the  property  of  their  tutors  is  subject  by  law,  as  security 
for  the  administration  of  their  estates;  and  there  is  nothing  in  the  law  to 
take  the  mortgage  in  this  case  out  of  the  rule  which  imperatively  requires 
re-inscription. 

The  position  of  the  parties  was  this :  dating  from  the  fourth  Decem- 
ber, 1852,  a  moitgage,  properly  inscribed,  secured  to  the  minor,  Walter 
E.  Bondurant,  his  one  fourth  of  the  estate  inherited  by  him,  or  rather 
the  price  of  this  one  fourth.  This  mortgage,  in  virtue  of  the  inscription, 
bound  the  property  for  and  during  ten  years,  without  r^ard  to  any 
subsequent  changes  in  title  or  possession.  On  the  sixtli  of  December, 
1862,  this  inscription  perempted  and  lost  its  effei't,  even  against  the  con- 
tracting parties  ;  and  it  would  have  been  the  duty  of  the  recorder  to 
have  canceled  and  erased  it  on  the  application  in  writing  of  any  party  in 
interest  Act  of  1843,  Revised  Statutes  of  1870,  sections  450,  3141, 
amending C.  C,  art.  3333  Rev.  C.  C,  art.  3:^9.  From  the  thirtieth  Novem- 
ber, 1854,  Watson  was  the  owner,  and  was  in  possession  of  the  property 
in  question.  The  mortgage  which  had  affected  the  property  no  longer 
incumbered  it  in  his  hands,  because  ten  years  had  elapsed  without  re-in- 
scription. The  mere  failure  to  cancel  the  perempted  inscription  did  not 
revive  it.  The  article  of  the  Code  says  the  inscription  must  bo  renewed 
in  the  same  manner  in  which  it  was  made.  It  was  dead  so  far  as  the  first 
inscription  was  concerned.  The  law,  however,  permits  re-inscription;  and 
this  mortgage  was  re-inscribed  on  the  eighth  September,  1865,  nearly 
three  years  after  the  first  inscription  had  lost  its  effect  even  against  the 
<5ontracting  parties.  The  re-inscription  gave  it  effect  as  a  mortgage  of 
the  date  of  that  inscription ;  but  at  that  time  the  property  no  longer 
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belonged  to  the  debtors,  the  mortgagors ;  and  it  had  no  effect  whatever 
against  that  property. 

The  plaintiff  in  injunction,  Watson,  demanded  two  thousand  dollars 
in  damages  for  the  unlawful  seizure  of  his  property.  The  judge  allowed 
two  hundred  and  fifty  dollars,  without  calling  a  jury.  This  was  error. 
The  Code  of  Practice,  article  313,  requires  the  judge  where  a  judgment 
by  default  is  to  be  confirmed  and  damages  are  to  be  assessed  to  have  a 
jury  summoned  and  to  give  judgment  in  conformity  with  their  verdict. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  court  below  be  amended  so  as  to  disallow  the  damages  awarded 
to  the  plaintiff;  and  to  that  extent  that  the  said  judgment  be  avoided 
and  reversed  ;  and  in  all  other  respects  that  the  said  judgment  be  and  it 
is  hereby  affirmed ;  the  plaintiff  and  appellee  to  pay  the  costs  of  this 
appeal ;  defendant  and  appellant  paying  costs  of  the  court  below. 


Concurring  Opinion. 

DeBlanc,  J.  Daniel  M.  Bondurant  left,  as  his  heirs-at-law,  three 
sons,  Albert,  John,  and  Horace,  and  a  grandson,  Walter  E.  Bondurant. 

On  the  fourth  of  December,  1852,  the  whole  of  the  property  belonging 
to  the  succession  was  sold  at  auction,  and  bought  by  his  three  sons  for 
$148,474.  Two  days  after,  on  the  sixth  of  said  month,  the  deed  from  the 
sheriff  to  them  was  recorded,  and  it  was  not  re-inscribed  until  the  eighth 
of  September,  1865.  Since  that  date,  more  than  eleven  years  have 
elapsed,  and  the  re-inscription  has  not  been  renewed. 

Of  the  price  of  said  property,  one  fourth  was  due  by  the  purchasers 
to  Walter  E.  Bondurant,  and  was  to  be  paid  to  him  at  his  majority,  on  the 
fifth  of  March,  1862,  with  interest.  That  claim  was  secured  by  mortgage, 
containing  the  stipulation  which  has  been  and  still  is  confounded  for 
"  the  pact  de  non  alienando" 

In  1854,  on  the  thirtieth  of  November,  Augustus  C.  Watson  purchased 
ii'om  John  Bondurant  the  land  acquired  by  the  latter  and  his  brothel's 
from  their  father's  estate,  and  subject  to  the  mortgage  of  the  minor 
Walter.  On  the  fifth  of  August,  1872,  said  Watson  sold  to  his  sons, 
Augustus  and  Frank,  the  land  thus  acquired  by  him  from  John  Bondu- 
rant, and,  on  the  sixth  of  December,  1875,  by  purchase  of  his  brother's 
share,  Frank  Watson  became  the  sole  owner  of  the  whole. 

Walter  E.  Bondurant  brought  suit  against  his  uncles,  to  enforce  his 
mortgage,  and,  on  the  fourteenth  of  November,  1867,  obtained  a  judg- 
ment against  them,  with  a  recognition  of  said  mortgage.  Under  an  alias 
writ  of  fi.  fa.,  issued  from  said  judgment,  the  land  bought  by  Frank 
Watson  from  his  father  and  brother,  was  seized  on  the  fifteenth  of  June, 
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1876.  On  the  twenty-eighth  of  said  month,  he  enjoined  the  execution,  oa 
the  grounds : 

First — That  the  mortgage  in  favor  of  Walter  E.  Bondurant  has 
perempted  for  want  of  re-inscription  ; 

Second — That  he  is  a  third  possessor ;  that  he  was  not  made  party 
to  the  suit  in  which  the  said  Watson  obtained  the  judgment  he  is  seeking 
to  execute  against  him,  and  that,  as  third  possessor,  he  was  entitled  Ut 
and  was  not  given  the  notice  prescribed  by  law. 

In  answer  to  plaintiffs  injunction  defendant  alleges ; 

First — That,  in  the  contemplation  of  the  law  and  by  the  effect  of 
the  pact  de  non  allenando^  the  whole  of  the  land  mortgaged  remained  in 
the  hands  of  the  original  debtors  ; 

Second — That,  except  in  certain  specified  cas-^-s,  peremption  does  not 
run  against  minors. 

In  the  act  of  sale  from  the  sheriff  to  Albert,  John,  and  Horace  Bon- 
durant, there  is  the  clause  which,  for  over  forty  years,  has  been  construed 
and  enforced  as  the  pact  de  iion  alienando.  Does  that  clause  prohibit 
the  sale  of  the  mortgaged  property  ?  It  does  not.  John  Bondurant  had 
the  right  to  sell ;  he  sold.  Frank  Watson  had  the  right  to  buy ;  he 
bought.  The  several  acts  of  sale  passed  from  1854  to  1875  were  duly 
recorded  and  became  as  many  notices  to  the  world.  8  K.  R.  165,  Ducros 
vs.  Foster. 

In  disregard  of  those  recorded  titles,  under  an  execution  issued  on 
a  judgment  against  John,  Albert,  and  Horace  Bondurant,  a  tract  of  land 
which  had  ceased  to  be  their  property,  which  was  no  longer  in  their 
possession,  was  seized  to  satisfy  said  execution,  and  that  land  was  so 
seized  with  the  full  knowledge  that  it  was  then  the  property  and  in  pos- 
session of  Frank  Watson.  Is  not  that  seizure  a  manifest  violation  of 
the  spirit  and  letter  of  our  law  ? 

At  the  date  of  the  seizure,  Frank  Watson  was,  and  he  is  now  a  third 
possessor :  as  such,  ho  should  have  been  called  upon  to  pay  the  mort- 
gage claim,  if  any  such  existed,  or  surrender  the  hypothecated  property. 
This  done,  and  he  failing  to  discharge  the  debt,  the  property  should 
have  been  seized  under  proceedings  instituted  against  him,  the  owner 
and  possessor,  and  ho  should  have  been  notified,  as  the  law  requires, 
of  the  seizure  and  intended  sale  of  his  property.  To  this  rule,  in  law, 
there  is  no  exception.  There  are  not,  in  Louisiana,  two  classes  of  third 
possessors  of  mortgaged  property,  one  against  whom  the  creditor  must 
proceed  regularly,  and  another  whose  title  may  be  divested  without  even 
the  necessity  of  a  single  notice. 

It  is  contended  that,  when  the  creditor  proceeds  under  an  act  which 
contains  the  pact  de  non  alienando,  he  can  seize,  not  only  from  the 
owner  and  possessor,  but  from  the  first  vendee  and  original  mort- 
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gagor  and  sell,  as  belongiDg  tx3  the  latter,  the  property  which  the 
vendor  and  mortgagee,  knows  to  have  been  sold  by  his  debtor,  and  to 
belong  to  another.  Is  it  not  time  to  correct  an  unjust  practice,  an  abuse, 
and  to  discountenance  an  arbitrary  exception  to  the  sound  and  equitable 
rule  of  our  Codes  ? 

In  Louisiana,  when  it  was  a  Spanish  colony  and  under  the  Spanish 
law,  the  clause  de  non  alleiiando  absolutely  prevented  the  transfer  of 
hypothecated  property,  and  any  transfer  made  in  contravention  of  that 
clause  was  a  nullity.  It  impeded  what  our  legislation  favors,  the  trans- 
mission  of  property.  In  the  first  of  its  decisions  on  this  question  the 
Supreme  Court  said  that  "  the  mode  of  proceeding  under  an  order  of 
seizure  and  dale  was,  in  a  great  measure  directed,  by  the  Spanish  law, 
under  which  any  transfer  made  in  violation  of  the  clause  de  non  alien- 
ando  was,  iptfo  jure,  void  as  to  the  creditor."    2  N.  S.  34  and  35. 

,  That  law  can  no  longer  be  invoked,  not  even  under  the  pretense  that 
it  is  not  repugnant  and  contrary  to  our  Code,  and,  nevertheless,  from 
time  to  time  the  colonial  rule  supersedes  the  State  law.  C.  C.  of  1825, 
art.  3521. 

In  lieu  of  the  prohibition  to  alienate,  we  have  the  3397th  article  of 
our  Code,  which  provides :  "  that  the  debtor  can  not  sell  or  mortgage  to 
tJie  prejudice  of  a  previous  mortgagee." 

Is  a  vendor's  right  in  any  way  Increased  by  the  Insertion,  in  an  act  of 
sale,  of  a  clause  in  and  by  which  the  purchaser,  adopting  the  very  expres- 
sion of  our  Code,  binds  himself  not  to  sell  the  mortgaged  property  to 
the  detriment  of  the  vendor's  interest  ? 

If  that  useless  insertion  constitutes  a  pact  de  non  dlienando,  there 
can  be,  in  our  State,  no  third  possessor  of  mortgaged  property,  and  the 
hypothecary  action  need  never  bo  resorted  to  ;  for,  whether  written  or 
omitted,  the  condition  not  to  sell  to  the  prejudice  of  the  creditor, 
is  one  fixed  by  a  law  which  is  a  part  of  every  contract  of  mortgage, 
and,  in  any  and  every  case,  with  or  without  the  insertion  of  that 
clause,  the  creditor,  under  the  construction  contended  for,  may  proceed 
against  his  immediate  vendor,  in  spite  of  the  subsequent  transfer  or 
transfers  of  the  hypothecated  property,  and  thus  deprive  the  owner  and 
possessor  of  those  rights  of  defense  which  are  not  denied  to  even  the 
ti*espasser. 

The  article  of  the  Code  which  provides  that  the  debtor  shall  not  sell 
to  the  prejudice  of  the  creditor,  recognizes  the  debtor's  right  to  sell,  for 
it  also  provides  that,  if  he  does  seU,  the  creditor  may  follow  the  mort- 
gaged property,  in  whatever  hands  it  may  have  passed,  and  compel  the 
third  possessor  to  pay  the  debt  or  relinquish  the  property.  As  to  the 
mode  of  proceeding  agaimst  third  possessors,  the  Civil  Code  makes  no 
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difference,  and  merely  refers  to  the  Code  of  Practice.  C.  C,  arts.  3397 
and  3398. 

This  court  has  decided  that  the  third  possessor  of  property  mort- 
gaged, with  the  pact  de  7ian  aUetiando,  occupies  no  better  position  than 
the  mortgageor.  This  we  admit ;  but  why,  in  whose  interest,  under 
what  law  is  he  entitled  to  less  than  the  mortgageor  ?  To  exercise  his 
rights,  to  enforce  his  claims,  the  creditor  must  cause  the  property  to  be 
seized  and  sold.  It  is  more  difficult  to  seize  it  when  it  is  in  the  hands  of 
the  third  possessor,  than  when  it  is  not,  and  from  one  who  has  parted 
with  title  and  possession  ? 

Though  the  third  possessor  occupies  no  better  position  than  the 
moitgageor,  he  has  at  least  the  privilege  of  paying  the  debt  and  retain- 
ing the  property.  Under  the  actual  jurisprudence,  not  the  Codes,  in 
order  to  enjoy  that  acknowledged  right,  he  m\ist  guess  that  the  mortgage 
claim  is  not  satisfied,  who  holds  that  claim,  which  may  have  been  thrown 
in  the  channels  of  circulation,  and  how,  when,  where,  and  by  whom  his 
property  is  to  be  sold. 

If  such  a  course  be  sanctioned,  what  shall  become  of  the  constitu- 
tional prohibition  to  deprive  any  one  of  property,  without  process  of 
law  ?  With  the  legal  value  given  to  the  pretended  pact,  there  is  not  left 
a  vestige  of  that  process.  Without  any  demand,  wiitten  or  verbal, 
without  notice  of  the  parody  of  u  seizure,  still  more,  under  a  decree 
rendered  against  A,  a  writ  issued  from  that  decree,  commanding  and 
which  could  command  but  the  seizure  of  A's  property,  the  property  of 
B  is  seized,  advertised  for  sale,  and  sold. 

Sooner  or  later,  we  will  have  to  choose  between  our  own  law  and  the 
^sprout  of  a  law  which  has  passed  with  the  Spanish  dominion. 

I  concur  in  only  the  conclusion  of  Mr.  Justice  Man*. 


No.  3323. 
Christian  Schwartz  vs.  the  Crescent-City  Railroad  Company. 

Where  the  evidence  shows  that  the  plaintiff,  who  was  injured  by  a  collision  with  a 
railroad  car.  contributed  by  his  own  fault  to  brine:  about  the  collision,  he  can  not 
recover  dama«:es  from  the  railroad  company  on  account  of  the  injury,  even 
thouerh  the  employees  of  the  company  were  partly  in  fault. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    CollenSy 
J. 
Cotton  &  Levy  for  the  plaintiff. 

John  M.  Bonner  and  Percy  Eoberts  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    On  the  ninth  of  September  1869,  plaintiff  brought  suit 


30   15 
45  1908| 


80  15 
50  loss 


30   15 
109  40 


16  SUPBEME  COURT  OF  LOUISIANA, 


Schwartz  vs.  the  Crescent-City  Bailroad  Company. 


against  defendant  for  $10,000.  He  claims  that  amount  for  damages 
actually  sustained  by  him,  through  the  gross  neglect  and  carelessness  of 
one  of  defendant's  employees.  His  demand  is  based  on  the  alleged  fact 
that,  on  the  fifth  of  January,  1869,  without  any  fault  on  his  part,  he  was 
run  over  by  car  No.  22  belonging  to  defendant,  and  permanently  dis- 
abled. 

The  railroad  company  filed  an  exception  to  plaintifiTs  petition  and  a 
general  denial.  The  exception  is  that  the  allegations  of  the  demand  ai^e 
vague,  inconsistent  and  contradictory.  It  was  overruled,  not  urged 
or  noticed  on  the  trial  in  this  court,  not  referred  to  in  appellant's  brief, 
smd — as  and  with  the  parties — we  leave  unnoticed  the  abandoned  excep- 
tion and  enter  the  field  of  the  merits. 

Christian  Schwartz  is  over  sixty  years  of  age,  and,  before  he  was 
disabled,  kept  a  tinshop.  He  has  a  grown  daughter.  They  now  rely,  for 
their  support,  on  the  daughter's  labor,  and  charity.  Were  the  propor- 
tions of  the  victim's  misfortune  to  be  alone  regarded  in  fixing  the  lia- 
bility of  defendant,  the  proportion  of  that  liability  could  hardly  be  exag- 
gerated ;  for,  whether  through  a  criminal  and  unpardonable  neglect,  or 
an  unforeseen  and  unavoidable  accident,  an  industrious  artisan  has, 
in  a  moment,  seen  his  indefatigable  hand  converted  into  a  stiff  and  para- 
lyzed hand  which  he  now  extends  on  the  street,  to  provide,  for  himself, 
his  destitute  child  and  destitute  home,  the  strict  necessities  of  the 
humblest  life. 

"We  will  not  attempt  to  disguise  or  reduce  the  sad  result  of  this  sad 
disaster ;  we  will  not  criticise  the  sympathies  which  it  may  have  awak- 
ened even  on  the  jury's  bench,  but,  in  the  faithful  discharge  of  our  stern 
duty,  we  have  but  two  guides,  the  evidence  and  the  law.  The  sympa- 
thies, the  prejudices,  the  passions  which  move  and  sway  the  public  mind, 
should  not  be  allowed  to  steal  admittance  in  a  court  of  justice. 

The  infliction  of  the  alleged  injury  is  fully  established.  We  have, 
now,  to  ascertain  the  cause  of  that  injury.  If  imputable  to  defendant, 
the  verdict  shall  not  be  disturbed— if  imputable  to  plaintiff,  we  shall 
cancel  the  verdict  and  dismiss  his  demand. 

Two  of  the  witnesses,  Frank  Waites  and  Henry  Miller,  testified  that 
plaintiff  crossed  from  the  banquette  on  the  lake  side  of  Tchoupitoulas 
street,  took  a  position  near  the  railroad  track,  as  if  intending  to  get  on 
the  approaching  car.  The  car  was  then  moving  at  the  usual  rate,  the 
driver's  right  hand  was  on  the  brake,  and,  from  his  attitude  and  his 
looks,  he  seemed  to  be  under  the  same  impression  as  those  witnesses. 
When  the  mule  W£is  nearly  on  Schwartz,  he  rushed  across  the  track  and 
was  either  knocked  down  by  the  mule  or  slipped  and  fell ,  his  hand  was 
caught  between  the  chain  of  the  brake  and  the  bottom  of  the  platform  ; 
his  body  was  and  remained  at  fully  two  feet  from  the  wheels. 
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Dr.  Brickam,  a  witness  for  plaintiff,  was  asked  ;  "  Gould  the  chain, 
by  pressing  the  hand  against  any  other  substance,  inflict  such  a  wound 
as  that  described  by  plaintiff?''  He  answered :  ''I  think  it  possible ;  yes, 
quite  possible."  The  doctor's  answer,  though  not  absolutely  confirming, 
adds  at  least  a  probability  to  the  declaration  of  those  witnesses  ;  and, 
though  the  weight  of  a  loaded  or  unloaded  car  was  not  proven,  is  it  not 
evident  that  if  the  whole  of  such  a  weight  had  pressed  the  hand  between 
the  iron  wheel  and  the  iron  rail,  the  pressed  portion — flesh  and  bones — 
would  have  been  severed  from  the  rest  and  would  have  remained  on 
the  track  ? 

The  testimony  of  Waites  and  Miller  was  assailed  and  ridiculed ; 
they  were  suspected  of  having  been  hired  for  the  occasion  and  bribed  to 
rehearse  a  prepared  lesson.  It  must  have  been  the  jurors'  conviction, 
as,  otherwise,  their  verdict  could  not  be  accounted  for  or  justified.  As 
to  us,  we  do  not  And  in  their  evidence  those  bold  contradictions,  that 
hesitating  incoherence,  which,  generally,  brands  the  fabrication  of  the 
peijurer,  or  the  lesson  he  is  paid  to  repeat.  Be  this  as  it  may,  they  are 
suspected  and  we  dismiss  them. 

Miss  Schwartz,  the  daughter  of  plaintiff,  said  :  Tiie  accident  hap- 
pened on  a  veiy  clear  and  very  pleasant  day  ;  on  that  day  her  father 
was  not  as  deaf  as  usually.  Not  only  his  hands  were  crushed,  but  he 
also  had  a  deep  wound  on  the  left  side  of  his  back.  When  he  was 
brought  home  after  the  accident,  his  body  and  arm  were  covered  with 
mud. 

Plaintiff  fell  —  this  is  proven,  the  head  to  the  river,  the  feet  to 
the  swamp.  If,  in  that  position,  he  was  run  over,  how  account  for  the 
wound  mentioned  by  his  daughter  ?  The  wheel,  in  that  position,  could 
strike  him  but  on  the  right,  unless  he  fell  on  his  back  ;  and  the  wound 
was  on  the  left  side. 

Sworn  in  his  own  behalf,  Schwartz  said :  "  On  the  fifth  of  January, 
1868, 1  was  run  over  by  the  Tchoupitoulas  car,  between  Josephine  and 
Jackson.  I  came  out  of  my  house,  and — when  crossing  the  street — I 
slipped,  fell,  and  the  car  ran  over  me.  The  mule  passed  me ;  I  did  not 
come  in  collision  with  it.  Before  the  car  got  close  to  me,  I  hallooed 
*  Stop !  Help  me ! '  When  I  fell,  the  car  was  about  eight  or  nine  feet 
from  me."  " The  car,  or  the  mule?"  inquired  his  counsel.  He  answered; 
"the  car."  *  *  *  I  believe  that,  at  that  moment,  I  was  out  of  my 
senses."  "  Did  you  observe,  before  falling,  what  the  driver  was  doing, 
or  did  you  see  the  car  before  you  fell  ?"  "  I  did  not  see  the  car,  and  do 
not  know  what  the  driver  was  doing."  He  was  again  asked :  "  Had  you 
seen  the  car  before  you  fell  ?  "  "I  had  ;  but  it  was  off,  on  the  other  side 
of  Jackson  street.  When  I  hallooed,  a  lady  who  is  now  dead  came  out 
and  tried  to  assist  me.  She  hallooed  at  the  driver,  and  he  stopped  as 
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soon  as  he  possibly  couhJL"  His  coimsel  repeated  the  already  propounded 
question :  "  How  far  off  was  the  car,  when  you  fell  ?"  **  From  eight  to 
nine  feet."  The  judge  then  addressed  him:  "Was  it  the  car  or  the 
ipule/'  he  asked,  ''which  was  about  eight  or  nine  feet?"  ''That  was 
the  car:"  he  afterward  said  it  was  the  mule,  and,  as  well  ad  he  could 
judge,  the  mule  and  the  car.  Further  on,  he  stated  he  wcus  about  five- 
feet  from  the  mule,  and,  l£U3tly,  about  seven. 

Who,  in  the  cooflicting  fragments  of  that  confused  evidence,  can 
discover  whether  it  was  before  or  after  he  fell,  that  plaintiff  saw  the  car  ? 
To  one  question,  he  answered :  "  I  did  not  see  the  car  before  falling" — ^to 
the  other :  "  When  he  saw  the  car,  it  was  off,  on  the  other  side  of  Jackson^ 
street."  Where  he  was  at  that  time,  whether  at  his  door,  on  the  ban- 
quette, near  to  or  on  the  track,  we  are  at  a  loss  to  ascertain.  How  and 
how  far  from  the  car  did  he  fall  ?  He  said  and  repeated  at  eight  or  nine- 
feet  from  the  car,  then  eight  or  nine  feet  from  the  car  and  the  mule,  and 
afterward  seven  or  five  feet  from  the  mule. 

We  do  not  believe,  much  less  do  we  chaise,  that  he  willingly  swore- 
to  a  falsehood,  but  grave  contradictions  cloud  and  darken  nearly  every 
line  of  his  declaration. 

He  fell  across  the  track,  and — nevertheless — the  mule  passed  him 
without  coming  in  collision  with  him.  How  could  that  happen,  unless — as^ 
stated  by  Waites,  the  mule  shied  and  left  the  track  ?  How  did  it  happen, 
that  though,  as  alleged  in  his  pleadings,  he  was  crossing  the  street  from 
the  river  side,  he  fell  with  his  head  toward  the  river?  A  fall,  without  a 
collision,  would  have  had  a  different,  an  opposite  result :  his  head  would 
have  been  toward  the  swamp,  his  feet  toward  the  river;  that  position^ 
otherwise  inevitable,  must  and  could  have  been  so  reversed  but  by  a- 
collision,  a  shock. 

Was  his  entire  body,  or  were  only  his  arms  and  hands  across  the- 
track,  after  the  fall  ?  The  record  does  not  indicate,  and  we  have  to 
retrace  our  steps,  enter  the  past,  place  ourselves  where  the  witnesses- 
stood,  see  what  they  have  seen  and  hear  what  they  have  heard. 
Schwartz  leaves  his  house,  follows  the  banquette  up  to  the  point  where,, 
every  morning,  he  is  in  the  habit  of  crossing,  turns  at  that  point,  gets  in 
the  stroQt,  and  is  about  to  step  over  the  track  ;  he  hears  and  sees  the- 
car,  stops,  hesitates,  measures  the  distance  from  the  car  and  that  which 
he  has  to  cross,  believes  that  he  has  time  to  cross,  rushes  ahead,  i» 
struck  by  the  mule,  falls  nearly  senseless,  his  hand  is  caught  in  the  chain 
brake  and  drops  from  it  as  soon  as  the  brake  is  slackened. 

For  the  convenience  and  with  the  consent  of  their  inhabitants,  the 
streets  of  our  American  cities  are  now  lined  with  rails  and  traversed,  in 
every  direction,  by  those  constantly-moving  cars  which,  for  the  most 
reasonable  fare,  convey — ^in  a  few  moments — from  their  residence  to  their 
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place  of  business,  and  from  that  often  distant  place  back  to  the  residence, 
the  merchant,  the  clerk,  the  minister,  the  attorney,  the  judge,  the  pro- 
prietor, the  servant,  the  rich  and  the  poor.  In  return  for  that  priceless 
convenience,  each  of  these  inhabitants  has,  impliedly  at  least — renounced^ 
of  his  right  to  stand  and  walk  on  those  streets,  that  fi'actional,  that  insig- 
nificant share  which  is  indispensable  to  accelerate  the  general  circulation. 
The  car  is  not  to  be  stopped  at  eveiy  minute  to  let  the  footman  pass — the 
footman  must  stop,  sacrifice  a  second,  when  necessary,  to  let  the  car  pass. 
The  driver  is  authorized  to  presume  that  no  rational  beiog  shall  remain 
.  on  the  track,  while  the  car  is  advancing,  and  he  who  crosses  the  tracks 
when  the  car  is  at  a  distance  within  which  it  can  not  be  checked,  takes 
upon  himself  the  risks  of  any  accident  which  may  be  the  consequence 
of  his  act. 

What  is  that  distance  ?  It  then  varied,  according  to  circumstances, 
from  three  to  thirty-two  feet.  This  is  the  evidence  introduced  on  the 
trial,  and  that  evidence  leaves  us  on  a  shoreless  sea  of  doubt  and  uncer- 
tainty. It  clearly  shows  that  the  possibility  and  the  power  to  stop  within 
the  given  distance,  depends  upon  the  quality  of  the  brake,  the  strength 
of  the  driver,  that  of  the  mule,  the  pull  which  immediately  precedes  the 
checking,  the  load  carried,  the  weight  of  the  car,  the  condition  of  the 
weather,  of  the  track,  and  the  unobserved  and  untold  causes  which 
accelerate  or  obstruct  the  speed  of  a  vehicle  and  the  evolutions  of  its 
wheela  Two  experiments  made  successively,  with  the  same  car,  the 
same  driver,  the  same  mule  did  not  produce  the  same  result,  and — from 
the  evidence  before  us — we  are  inclined  to  believe  that,  at  that  time,  with 
different  cars,  brakes,  mules  and  drivers,  one  hundred  experiments  made 
on  the  same  day  would  have  produced  one  hundred  different  results.  On 
one  fact,  the  witnesses  agree:  when  the  weather  and  the  track  are  dry,  the 
cars  can  be  more  easUy  checked.  On  the  fifth  of  January,  1869,  what  was 
the  condition  of  the  weather  and  the  track  ?  On  this  fact,  the  witnesses 
disagree:  according  to  some,  the  day  was  pleasant  and  bright,  accord- 
ing to  others,  damp  and  foggy.  Two  extracts  from  the  New  Orleans 
Fioftyune,  of  the  fifth  of  January,  1869,  fully  establish  that  it  had  rained 
the  day  before,  and  that,  on  the  fifth,  in  the  language  of  the  report  pub- 
lished by  that  paper,  "  the  morning  dawned  damp  and  foggy.''  Miss 
Schwartz  testified  that  when  her  father  was  brought  home  after  the 
accident,  he  was  covered  with  mud.  It  is  difficult  not  to  believe  that, 
on  that  day,  no  car  could  have  been  checked  within  less  than  twelve 
feet  of  an  object,  by  one  prepared  to  check  at  a  point  selected  by  him, 
and  whose  hand  and  body  would  have  been  in  advance,  placed  in 
the  most  advantageous  position  to  promptly  check.  If  so,  how 
could  it  have  been  expected  that  one  taken  by  surprise,  as  was  the 
driver  of  car  No.  22,  would  have  done  more  than  one  who  experi- 
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ments  with  the  deliberate  intention  of  ascertaining  the  shortest  distance 
within  which  a  car  can  be  checked?  When  Schwartz  fell,  he  was  about 
«ight  or  nine  feet  from  the  car,  and — nevertheless — the  wheel  did  not 
reach  his  body:  he  ** would  not  have  been  hurt,"  said  Waites,  "had 
he  not  thrown  up  his  hand."  This  declaration  shows  that,  when  the 
driver  realized  that  he  had  been  deceived  by  plaintifTs  attitude,  or  when 
the  latter  was  knocked  down  or  fell  on  the  track,  the  driver,  as  stated  by 
{idaintiff  himself,  stopped  as  quick  an  he  pos»ibbj  could. 

If  Schwartz's  body  was  at  two  feet  and  a  half  from  the  wheel  of  the 
car,  all  he  had  to  do  to  avoid  it  was  to  fold  his  arm  and  to  draw  his  hand 
toward  his  body ;  but  the  motion,  by  which  he  entangled  it  in  the  chain, 
vould  have  been  that  of  almost  any  one  in  his  position  ;  the  first  idea  of 
one  threatened  with  a  collision  is  to  raise  the  hand  and  place  it  between 
the  exposed  body  and  the  object  by  which  it  is  threatened. 

Plaintiffs  counsel  contends  that,  if  such  brakes  as  were  used  by 
other  compamies  had  been  attached  to  defendant's  car,  or  a  conductor 
placed  on  the  same,  the  driver  would  have  been  able  to  stop  it  in  time 
to  avoid  the  injury.  We  believe  otherwise;  under  the  circumstances 
already  related,  neither  a  more  efficient  brake,  if  any  better  then  existed, 
nor  the  presence  of  a  conductor  in  the  car,  could  have  prevented  the 
accident — for,  above  the  differences  and  contradictious  which  mark  every 
page  of  this  record,  there  stands  a  presumption  which  we  can  not  disre- 
gard: Schwartz  was  sttxnding  near  the  track,  and,  by  his  attitude,  led  the 
driver  to  imagine  that  he  intended  to  get  on  the  car,  and,  when  the  mule 
was  almost  on  him,  he  rushed  across  the  track  and  was  injured.  By 
whose  fault? 

Sworn  and  examined  as  a  witness,  plaintiff  has  failed  to  justify  his 
complaint ;  he  has  failed  to  show  that  his  injury  was  inflicted  through 
the  carelessness  and  negligence  of  the  driver ;  lie  has  failed  to  show  that 
he  acted,  on  that  occasion,  with  that  d^ree  of  caution  required  from 
those  who  enter  a  court  to  denounce  the  negligence  of  others.  The 
whole  of  the  evidence,  not  excepting  his  own,  leads  to  the  conclusion 
that  plaintiff  has  contributed  to  the  disaster,  and — under  the  law  and 
jurisprudence  of  our  State — he  could  not  recover,  even  if  the  driver  had 
been  partly  in  fault. 

23  An.  264,  462, 729 ;  3  An.  48  ;  9  An.  441 ;  18  L.  R  339  ;  6  An.  496 ;  11 
An.  292  ;  1  An.  374 ;  3  An.  411 ;  Redfleld  on  RaUways,  119, 117. 

Whatever  may  be,  as  to  the  question  of  facts,  the  respect  due  by 
this  court  to  the  verdict  of  a  jury,  we  can  not  so  extend  and  exaggerate 
that  respect  as  to  sustain  a  verdict  unsupported  by  even  the  declaration 
of  the  party  in  whose  favor  it  was  returned. 

Under  the  evidence  and  the  law,  defendant  is  not  liable  to  plaintiff ; 
but,  under  the  circumstances  which  surround  this  sad  accident,  this  real 
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misfortune,  plaintiff  is  now — not  a  beggar — but  the  creditor  of  society 
or  of  the  State,  for  whatever  is  necessary  to  one  of  his  age  and  condition. 
It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  annulled,  avoided  and  reversed,  the 
verdict  of  the  jury  set  aside  and  plaintiffs  demand  rejected  at  his  costs 
in  both  courts. 


No.  6418. 
Albebt  G.  Brice  vs.  John  A.  "Watkins  et  al. 

Whore  a  party,  acting  through  an  atgent  loans  money  on  the  security  of  the  bor- 
rower's mortfiraijre,  and  the  affent,  who  keeps  the  note  in  his  possession,  pays 
over  from  time  to  time  to  his  principal  the  accruing?  interest  and  parts  of  the 
principal  of  the  note  received  from  the  maker,  finally  pays  over  to  the  principal 
the  balance  due  on  the  note,  without  statlnsr  that  he  is  paying  his  own  money, 
and  without  obtaininn:  the  consent  of  his  principal  to  buy,  or  even  intimating 
that  he  desired  to  buy  the  note,  he  will  not  acquire  any  title  to  the  note ;  and  the 
note  itself,  and  the  accompanyincr  mortffa«:e.  will  be  deemed  extinguished. 

Subrogation  to  a  creditor's  rights  and  liens  only  takes  place  in  favor  of  a  third  per* 
son  who  pays  the  debt,  (when  such  third  person  has  no  interest  in  paying  it.) 
by  an  express  agreement  to  that  effect,  entered  into  at  the  time  of  payment 

A  PPEAL  from  the  Second  Judicial  District  CJourt    Pardee,  J. 

E.  T,  Merrick  and  A,  G,  Brice  for  plaintiff  and  appellee. 

J,  Caldwell  Fierce  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egak,  J.  Devine,  who  was  engaged  in  the  real  estate  business  and  in 
loaning  money  for  other  persons  on  mortgage  and  other  security,  made 
a  loan  of  money  belonging  to  Boothby,  and  for  his  account,  to  Bowers, 
and  took  as  security  a  mortgage  upon  certain  real  estate.  Devine  retained 
the  note,  and  as  the  agent  of  Boothby  received  and  paid  over  to  his 
principal  various  amounts  of  interest,  and  from  time  to  time  extended 
the  mortgage  note,  with  the  knowledge  and  consent  of  his  principal* 
Part  of  the  principal  was  also  paid  by  Bowers  and  accounted  for  by 
Devine  to  his  principal,  Boothby.  Finally  the  remaining  amount  due  on 
the  note  was  received  by  Boothby,  the  principal,  from  Devine,  the  agent. 
The  district  judge  thought  it  probable  from  the  evideiice  that  this  pay- 
ment also  was  made  with  the  means  of  Bowers,  the  mortgagor  and 
maker  of  the  note.  If  so,  it  would  of  itself  be  onclusivc  of  the  issues 
of  this  case  ;  but  whether  so  or  not,  that  fact  does  not  change  the  con- 
clusions which  we  have  reached.  Subsequent  to  the  reception  by 
Boothby  of  the  full  amount  of  the  note,  the  present  plaintiff,  Brice,  pur- 
chased from  Bowers  a  part  of  the  property  covered  by  the  mortgage. 
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The  usual  mortgage  certificate  was  required  and  given,  and  did  not  dis- 
close the  existence  of  this  mortgage  at  the  time,  although  in  point  of 
fact  it  had  not  been  canceled  on  the  books  of  the  mortgage  office.  The 
present  defendant,  Watkins,  subsequently  sued  out  executory  process 
against  the  property  purchased  by  Brice,  claiming  to  be  the  owner 
and  holder  of  the  mortgage  note  of  Bowers,  whereupon  Brice  enjoined 
upon  various  grounds,  only  one  of  which  we  consider  it  necessary  to 
notice ;  that  is,  that  the  mortgage  note  had  been  paid  and  extinguished 
and  that  the  mortgage  no  longer  existed  or  was  of  force  against  the 
property.  The  evidence  discloses  that  after  the  several  partial  pay- 
ments on  the  note  made  through  Devine  to  Boothby  or  to  him  as  the 
agent  of  Boothby,  and  paid  over  by  him  to  his  principal,  the  latter 
received  from  or  through  Devine  the  remaining  amount  due  upon  the 
note.  Devine  claims  that  this  payment  was  with  his  own  money  and  that 
he  thereby  acquired  the  ownership  of  the  note  and  continued  to  hold 
It  against  the  maker.  Bowers,  until  the  latter  part  of  1872,  when  he 
transferred  it  to  his  father-in-law,  Watkins,  the  present  defendant. 
Both  Boothby  and  Devine  testified  on  the  trial. 

The  former  says  that  he  received  the  money  as  a  payment  of  the 
note  ;  that  the  investment  was  a  good  one ;  that  the  interest  was  paid  on 
it  regularly ;  that  he  had  no  other  use  for  the  money ;  that  he  did  not 
need  or  want  it ;  and  that  fie  did  not  sell  or  transfer  the  note  to  Devine. 

The  latter  alone  says  he  bought  the  note  from  Boothby  on  the  eighth 
of  June,  1872,  when  he  paid  him  the  balance  due  upon  it,  $750.  He  does 
not  detail  what  conversation  occurred  between  him  and  his  principal  at 
the  time.  He  does  not  say  that  he  told  Boothby  that  he  wished  to  buy 
the  note  for  his  own  account  and  with  his  own  funds  and  that  Boothby 
consented,  or  that  the  latter  even  knew  that  such  was  his  intention.  He 
only  swears  that  he  bought  the  note  from  Boothby,  who  needed  money 
and  to  whom  he  advanced  it.  Boothby  denies  the  truth  of  either 
statement  He  is  wholly  impartial  and  without  interest  or  suspicion 
of  interest  in  the  present  controversy.  His  credibility  is  not  im- 
peached by  any  witness  or  fact  in  the  record.  On  the  contrary,  his 
statements  are  sustained  by  the  other  facts  and  circumstances  and 
by  the  probabilities  of  the  case.  He  was  in  the  habit  of  loaning  money 
at  interest  on  good  security,  and  Devine,  who  was  engaged  in  that  busi- 
ness, had  effected  other  transactions  for  him  of  similar  character.  He 
not  only  swears  that  he  did  not  need  or  desire  the  money,  which  was 
only  for  investment,  and  that  the  Bowers  mortgage  was  (as  is  evident 
from  the  record)  a  good  investment ;  but  that  after  receiving  the  money 
from  Devine  he  kept  it  several  days  unused,  and  finally  loaned  it  to  a 
gentleman  who  had  not  repaid  it.  The  note  was  long  overdue,  the 
security  good,  the  interest  promptly  paid,  and  the  creditor  received  from 
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his  own  agent,  as  he  bad  receiyed  other  previous  payments,  the  whole 
amount  remahiing  due  upon  the  note,  without  one  dollar  or  cent  of  dis- 
•count,  even  according  to  the  testimony  of  Devine  himself,  who  does  not 
•even  pretend  to  have  made  a  dollar  by  the  transaction.  There  was  no 
motive  for  the  sale  of  the  note,  and  the  evidence  fails  to  disclose  any  for 
its  purchase.  The  probabilities  and  the  reasonableness  of  the  case  all 
sustain  the  direct  repeated  and  emphatic  statement  of  Boothby,  that  he 
-did  not  sell  or  transfer  the  note  to  Devine ;  but  only  received  the  money, 
as  he  thought  he  was  bound  to  do,  as  a  payment  and  extinguishment  of 
the  note.  And  such  we  think  it  was,  whether  it  was  made  with  the 
money  of  Devine  or  of  Bowers,  the  debtor.  That  such  payment  may  be 
lawfully  made  by  a  stranger  under  our  law  is  settled  both  by  the  Ck>de 
and  repeated  decisions  of  the  courts.  R.  C.  G.  2134.  Such  payment 
extinguishes  the  debt,  and,  of  course,  its  accessory  obligation,  the 
mortgage,  as  fully  as  if  made  by  the  debtor  himself.  Subrogation  to 
the  rights,  actions,  privileges,  and  mortgages  of  the  creditor  against  his 
debtor  can  take  place  only  by  an  express  convention  or  agreement  cU  the 
iime  of  the  payment  or  when  the  debtor  borrows  the  money  to  make  the 
payment,  which  fact  must  appear  by  an  act  declaring  it  and  a  receipt 
ior  the  money,  executed  by  the  debtor  before  a  notary  and  two  wit- 
nesses, or,  lastly,  where  the  person  making  the  payment  is  shown  to 
have  an  interest  in  discharging  the  debt  when  it  takes  place  of  right  by 
mere  operation  of  law.  C.  C.  2159,  2160,  2161.  No  convention  is  here 
■shown  with  either  creditor  or  debtor,  nor  is  there  evidence  of  such 
Interest  or  of  any  interest  at  all  in  Devine  which  woidd  operate  legal 
subrogation  in  his  favor.  See,  also,  Sewall  vs.  Howard,  15  An.  400,  and 
Oliver  vs.  Bragg,  same,  402.  He  was,  however,  not  a  third  person  in  this 
matter.  He  was  the  agent  of  the  creditor,  who  transacted  the  business, 
effected  the  loan,  took  and  held  the  note  and  mortgage  and  received 
payments  upon  them  for  account  of  his  principal.  He  could  not  acquire 
the  note,  the  property  of  his  principal,  without  the  consent  of  the  latter, 
and  after  a  full  disclosure  of  the  facts.  We  agree  with  the  district  Judge 
that  no  such  consent  and  no  such  disclosure  were  given  or  made  in  this 
instance.  There  was  wanting  the  essential  ingredient  to  make  a  valid 
^ale  or  purchase  of  the  note ;  there  was  no  "  aggregaiio  m^ntium."  The 
agent  could  not  consent  with  himself  for  his  principal ;  the  latter  did 
not  consent  for  himself;  and  it  is  manifest  from  the  evidence 
that  Boothby 's  consent  would  not  have  been  given  to  a  transfer  of 
a  perfectly  good  piling  investment  of  funds  for  which  he  had  no 
other  use  to  anv  one,  and  especially  not  to  his  own  agent;  and 
had  the  latter  disclosed  to  him  that  such  was  his  intention  in  making 
the  payment  that  he  would  not  have  received  it.  See  Story  on  Agency, 
sec.  210,  211 ;  Story's  Equity,  vol  1,  sec.  315  and  316 ;  13  An.  20 ;  6  La. 
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415 ;  G.  C.  1798.  The  case  of  Gusman  vs.  McCann,  23  Ad.  87,  relied 
upon  by  the  defendant's  counsel,  has  no  application  to  that  at  bar,  and 
is  not  in  accord  with  the  later  case  of  Hoyle  vs.  Bemiss,  25  An.  438, 
decided  by  the  same  court  In  the  23  An.  case  there  was  no  question  of 
agency  or  of  acquisition  by  the  agent  of  the  property  of  his  principal. 
The  note  was  acquired  by  a  stranger,  who  invested  his  own  money,  and 
before  its  maturity;  and  it  appears  from  the  statement  of  the  case  that 
the  matter  was  fully  talked  over  and  understood  between  the  parties,  and 
even  in  that  case  the  court  was  divided ;  and  it  is  very  questionable 
whether  under  the  facts  stated  it  was  a  purchase  of  the  note  at  all,  and 
whether  it  was  not  rather  a  loan  to  the  debtor  of  the  amount  paid  for 
the  note,  and  which  consequently  could  not  operate  subrogation  without 
the  execution  of  the  receipt  and  declaratory  act  required  by  law.  Our 
opinion  would  not  have  been  changed  had  the  evidence  referred  to  in  the 
defendant's  bills  of  exception  been  received  by  the  court  below  ;  but  we 
do  not  think  the  court  erred  in  refusing  to  receive  it  under  the  circum- 
stances stated  in  the  bill ;  neither  does  the  view  which  we  have  taken  of 
the  case  make  the  ruling  of  the  court  a  qua  in  rejecting  the  schedule 
and  other  proceedings  in  the  bankruptcy  of  Devine  necessary  to  its  deter- 
mination. We  think,  however,  that  the  evidence  did  bear  upon  issues 
made  in  the  case,  and  that  it  was  calculated  to  throw  light  upon  it,  and 
that  it  was  competent  and  should  have  been  received  under  the  allega- 
tions of  plaintifiTs  petition. 

We  do  not  consider  it  necessary  to  pass  upon  the  credibility  of 
witnesses  or  conflict  of  testimony,  further  than  has  been  already  done  in 
this  opinion.  Even  taking  Devine's  own  statements  of  the  facts  and  cir- 
cumstances under  which  he  claims  to  have  acquired  the  note  and  mort- 
gage in  question,  we  think  the  payment  of  the  money  by  him  to  Boothby 
operated  a  discharge  of  the  obligation  evidenced  by  the  note  and  mort- 
gage which  do  not  now  exist,  either  against  the  debtor  or  the  property 
mortgaged.  If  any  obligation  on  the  part  of  Bowers  grew  out  of  the 
alleged  use  by  Devine  of  his  own  money  in  the  payment  of  the  debt  of 
the  former,  it  was  of  a  difterent  character,  and  carried  with  it  neither 
note  nor  mortgage.  Even  this,  however,  the  district  judge  thought 
quesUonabla  He  heard  the  testimony  and  saw  the  witnesses,  and  wo 
are  not  prepared  to  disturb  his  conclusions,  deliberately  made  and  intel- 
ligently presented  in  the  record. 

It  is  therefore  ordered,  adjugded,  and  decreed  that  the  judgment  of 
the  court  below  be  and  it  is  affirmed,  with  costs  of  both  courts. 
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No.  6667. 

BUSSY  &  Co.   T8.   NELdOK. 

The  death  of  a  defendant  to  a  suit  pendini;  in  a  court  of  ordinary  jurisdiction,  does 
not  divest  that  court  of  jurisdiction,  and  work  the  transfer  of  the  case  to  the 
probate  court.  The  suit  remains  where  it  was  instituted,  but  only  to  be  pro* 
ceedsd  with  when  the  lecral  representative  of  the  deceased  defendant  is  made  a 
party. 

The  probate  court  of  a  parish  has  no  authority  to  appoint  a  curator  ad  hoc  to  repre- 
sent the  heirs  of  a  deoeased  defendant  to  a  suit  pending  in  a  court  of  ordinary 
jurisdiction,  when  the  succession  of  the  deoeased  has  not  been  opened :  only  the 
court  before  which  the  suit  is  pending  has  the  legal  right  to  appoint  such  a 
curator. 

4  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    HoiistotK, 

A  J. 

Thomas  M,  Gillf  for  plaintiiT  and  appellee. 

Clarke^  Bayne  dt  Benahaw,  for  defendant 

Valle  J,  Bozler,  curator  ad  lioc,  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiflb  sued  the  defendants  as  a  commer- 
cial firm,  composed  of  S.  C.  Nelson  and  William  ToUe,  the  residence 
of  the  individual  members  and  the  domicile  of  the  firm  being  in  Indi- 
ana. Process  of  attachment  was  issued,  and  two  flatboat«r  loads  of 
staves  were  seized  here,  which  were  subsequently  released  upon 
Nelson's  application,  by  the  execution  of  a  satisfactory  bond.  The 
bond  was  given  by  Nelson  alone  and  in  his  Individual  capacity,  with 
a  resident  surety.  He  also  answered  the  demand  of  plaintiffs,  specially 
denying  the  existence  of  a  commercial  partnership,  and  contested 
the  correctness  of  the  account  sued  on  and  denied  any  indebtedness. 

This  suit  is  in  the  Fourth  District  court  of  New  Orleans,  and  at 
that  stage  of  it.  Nelson  died  in  Indiana. 

The  plaintifC3  then  filed  a  petition  in  the  Second  District  court, 
reciting  the  above  facts,  and  stating  that  they  knew  of  no  property 
or  succession  of  Nelson  in  this  State,  and  prayed  the  court  to  appoint 
a  suitable  person  to  represent  S.  C.  Nelson  deceased  and  his  heirs,  if 
any  he  has,  and  to  appear  and  defend  the  suit.  Whereupon  the  Sec- 
ond Court  made  the  appointment  in  these  words ;  Let  J.  Y.  Bozier 
Esq.,  be  appointed  to  represent  Samuel  C.  Nelson  deceased  and  his 
heirs,  if  any  he  has,  and  to  defend  them  in  this  suit. 

Mr.  Bozier  is  an  attorney  at  law,  practicing  in  the  courts  of  this 
City  and  in  this  Court,  who  on  being  notified  of  his  appointment, 
filed  in  the  Fourth  Court  an  exception  to  the  suit  of  plaintifCs,  ia 
which  he  denied  that  the  Second  Court  had  authority  or  jurisdictioa 
for  making  the  appointment  of  himself  to  represent  the  deceased 
and  his  heirs,  and  also  alleged  that  the  Fourth  Court  was  without 
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jurisdiction  to  proceed  further  against  the  deceased.  This  exception 
having  been  overruled,  the  case  proceeded.  The  default  against 
Towle  was  confirmed,  and  judgment  entered  for  one  thousand  and 
thirty  eight  dollars  against  him,  which. is  the  sum  claimed  less  two 
hundred  and  forty  dollars,  and  the  attachment  was  maintainpd.  .A 
similar  judgment  was  rendered  after  trial  against  Nelson,  ^'repre- 
sented  herein  by  V.  J.  Rozier,  Esq.,  curator  ad  hoc" 

The  question  for  solution  is,  had  the  Second  Court  the  power  to 
appoint  a  person  to  represent  the  deceased  or  his  heirs  in  the  suit 
pending  in  the.  Fourth  Court,  or  should  the  latter  court  have  made 
the  appointment. 

We  pass  by  that  part  of  the  exception  which  contests  the  juris- 
diction of  the  Fourth  Court  over  the  suit  after  Nelson's  death  with 
the  remark  that  we  have  recently  held,  that  a  suit  pending. in  one 
of  the  courts  of  ordinary  jurisdiction  in  New  Orleans  does  not  abate 
by  the  death  of  one  of  the  parties,  nor  does  the  death  of  a  defend- 
ant in  such  suit  compel  its  transfer  to  the  Second  Court,  but  that 
it  remains  within  the  jurisdiction  of  tne  court  where  it  was  institu- 
ted, and  only  awaits  the  representative  of  the  succession  of  the  deceased 
to  be  made  a  party  in  order  to  proceed  in  its  trial.  Angustin  vs.  Avila, 
29  Annual  837. 

The  plaintiff  did  not  apply  to  the  Second  Court  to  open  the 
succession  of  the  deceased  Nelson.  On  the  contrary,  their  petition. in 
express  terms  disclaimed  such  intention.  They  averred  that  there 
was  no  property  of  the  deceased  in  this  State — ^no  succession  to  open. 
It  was  not  therefore  the  appointment  of  a  curator  to  a  vacant  suc- 
cession that  was  desired,  nor  of  a  curator  or  other  representative  of 
any  succession.  The  prayer  was  for  the  appointment  of  a  person  to 
represent  the  deceased,  and  his  heirs,  who  should  appear  and  defend 
the  suit—evidently  meaning  their  suit  in  the  Fourth  Court,  the  insti- 
tution and  progress  of  which  they  detailed  in  the  petition  to  the 
Second  Court  as  the  reason  why  they  asked  the  appointment.  It 
was  a  curator  ad  hoc  that  they  desired. 

The  case  of  McManus  vs.  West,  18  La.  41  is  the  authority  re- 
lied upon  by  plaintiflls'  counsel  for  making  the  application  to  the 
Second  Court,  wherein  it  is  said,  the  suggestion  of  plaintiffs  death 
does  not  justify  the  appointment  of  a  curator  to  his  heirs  by  the 
court  of  ordinary  jurisdiction.  If  they  were  within  the  State,  no  cura- 
tor could  be  appointed  to  them,  and  if  absent,  the  Court  of  probates 
possesses  the  exclusive  power  to  make  the  appointment.  At  the  first 
glance,  this  would  seem  to  favor,  if  not  to  authorize,  the  course  pur- 
sued in  the  case  before  us,  but  a  more  attentive  examination  will 
shew  the  contrary. 
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That  suit,  like  this,  commenoed  by  attachment  West,  the  ab- 
sent defendant,  was  represented  by  a  curator  ad  hoc.  The  garnishees 
answered  they  had  nothing  belonging  to  West  except  certain  cotton 
which  they  were  directed  to  hold  for  Odom,  and  he  then  intervened 
and  claimed  it.  Just  then  the  plaintiff  died,  and  the  counsel  of  the 
intervenor  suggested  his  death  and  at  his  instance  a  curator  ad  hoc  was 
appointed  to  represent  the  heirs  of  the  plaintiff.  The  court  said  the 
appointment  was  improperly  made,  and  annulled  the  Judgment  which 
had  been  rendered,  and  obviously  for  this  reason. 

The  Codes  nowhere  provide  for  the  appointment  of  a  curator  ad. 
hoc  to  a  plaintiff.  A  plaintiff  comes  into  court  of  his  own  volition. 
If  he  dies,  a  representative  of  his  succession  is  appointed  who  takes 
his  place  as  acior  in  the  suit,  or  his  heir  represents  him.  Defend- 
ants do  not  come  into  court  voluntarily.  The  law  must  provide  the 
means  by  which  they  can  be  brought  in,  and  when  the  process  of 
the  court  can  not  reach  them  personally,  the  law  devises  ways  and 
means  by  which  a  standing  in  court  is  artificially  created  for  them, 
and  they  or  their  property  are  rendered  amenable  to  the  Jurisdiction 
of  the  court.  If  a  person,  says  the  Code  of  Practice,  against  whom 
one  intends  to  institute  a  suit  is  absent  and  not  represented  in  the 
State,  a  curator  ad  hoc  must  be  named  to  defend  him.    art.  116. 

The  present  plaintiflb  insist  that  the  case  of  McManus  is  author- 
ity for  the  appointment  in  this  suit,  because  there  was  an  Intervenor 
in  that  case,  and  as  to  him,  the  plaintiff  was  a  defendant,  and  when 
the  court  said  that  the  court  of  probates  could  alone  appoint  the 
curator  to  the  absent  heirs,  the  dictum  had  reference  to  a  defend- 
ant's heirs. 

It  might  be  answered,  that  the  same  court  which  decided  the 
McManus  case  had  also  said  that  an  attorney,  appointed  to  repre- 
sent absent  heirs  by  a  court  of  probates,  could  not  represent  them 
in  any  other  tribunal.  He  can  act  only  in  the  court  for  which  he  is 
appointed.  Harrod  vs.  Norris,  10  Martin,  16.  But  it  is  obvious  that 
in  both  cases,  the  court  is  treating  of  the  manner  in  which  succes- 
sions are  to  be  represented.  So  also  it  is  to  successions  that  the  Code 
of  Practice  has  reference,  when  it  provides  that  Courts  of  Probate  have 
the  exclusive  power  to  appoint  curators  to  vacant  estates  and  absent 
heirs,    art  924 

In  the  case  before  us  there  was  confessedly  no  succession.  A 
non-resident  defendant,  whose  property  had  been  attached,  and  who 
had  appeared  and  answered,  died  during  the  pendency  of  the  suit- 
died  at  his  foreign  domicile,  where  his  succession  was  opened.  The 
plaintifli»  acted  on  the  assumption,  that  the  Second  Court  could  alone 
appoint  a  curator  to  rt^present  the  heirs  of  the  decedent,  although 
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there  was  no  succeesion  to  open,  or  if  any,  without  seeking  or  de- 
manding the  appointment  of  a  curator  to  a  vacant  estate,  or  to  the 
absent  heirs  of  such  estate.  The  appointee  on  the  other  hand  insists 
that  the  succession  of  the  deceased  defendant  should  have  been  open- 
ed in  the  Second  Court;  and  a  curator  of  that  succession  eo  nomine 
should  have  been  appointed,  who  could  then  have  represented  the 
succession  in  the  suit  in  the  Fourth  Ck>urt    Both  are  in  error. 

Under  the  state  of  facts  as  alleged,  the  Fourth  Court,  which  had 
jurisdiction  of  the  suit  at  its  inception,  did  not  lose  it  by  the  death 
of  one  of  the  defendants,  and  alone  had  the  authority  to  appoint  a 
curator  to  represent  the  heirs  of  that  defendant  in  that  suit,  there  be- 
ing no  succession  opened  or  to  be  opened  in  this  State,  and  no 
means  being  provided  to  bring  the  foreign  representative  of  the  for- 
eign succession  before  onr  courts. 

The  judgment  was  therefore  rendered  contradictorily  with  one 
not  authorized  to  represent  the  parties,  and  must  be  annulled. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  ower 
Court  is  annulled,  avoided,  and  reversed,  and  the  case  is  remanded 
to  be  proceeded  with  according  to  law,  the  appellees  paying  costs. 


No.  6486. 
Gest  &  Atkinson  vs.  N.  O.,  St.  Louis,  and  Chicago  Railroad  Company. 

Where  by  a  judfirment  of  a  circuit  court  of  the  United  States  the  assets  of  a  corpora- 
tion have  been  taken  possession  of,  and  placed  in  the  hands  of  a  receiver,  no 
writ  of  attachment,  or  any  other  process  can  lesrally  issue  from  any  other  court 
to  disturb  the  receiver's  possession  of  such  assets,  or  take  effect  on  any  ri(;ht.  or 
debt  that  may  have  accrued  in  favor  of  the  corporation  after  the  receiver  had 
qualified,  and  taken  charsre. 

Under  the  law  of  Louisiana  mort«:a^ed  property  may  bo  setiuestored. 

Extracts  from  the  judfi:ment  of  another  court  are  not  admissible  in  evidence,  in 
order  to  show  the  force  and  effect  of  the  jud«rment.  A  certified  copy  of  the  en- 
tire judfirment,  together  with  all  the  pleadings  that  led  up  to  it.  must  be  put  in 
evidence. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lynch , 
J. 

McGloin  &  Kvxxm  for  plaintiff  and  appellant. 
X.  E,  Simonds  for  defendant 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.   PlaintifCs  obtained  final  judgment  against  the  defendant 
railroad  on  twenty-fifth  of  May,  1876. 

They  thereupon  issued  execution,  and  propounded  interrogatories  to 
Glover  &  Odendahl,  E.  Marquez  &  Co.,  and  Leonard  &  Maxwell,  as 
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frarnishees,  seizinc  in  their  hands  any  moneys  due  to  the  defendant 
railroad. 

On  twenty-ninth  of  August,  1876,  J.  B.  Alexander,  alleging  that  in 
a  certain  suit  pending  in  the  United  States  Circuit  Court  for  Louisiana, 
entitled  '*  Illinois  Central  Railroad  Company  et  al.  vs.  New  Orleans,  St 
Louis,  and  Chicago  Railroad  Company,"  he  had  been,  by  order  and  de- 
cree of  said  court,  of  date  eleventh  March,  1876,  appointed  receiver  of 
the  scdd  defendant  railroad,  and  as  such  put  into  possession  of  all  its 
property,  franchises,  and  revenues.  That  the  said  writs  of  garnishment, 
in  so  fur  as  they  operated  a  seizure  of  the  revenues  and  earnings  of  said 
road,  accruing  subsequent  to  said  date,  to  wit:  eleventh  March,  1876, 
disturbed  his  said  possession  and  enjoyment,  and  were  in  violation  of 
and  in  conflict  with  the  said  orders  and  decrees  of  the  Circuit  Court. 
Wherefore  he  prayed  that  plaintiffs  be  ruled  to  show  cause  why  the  said 
writ  of  garnishment  and  the  interrogatories  propounded  thereunder,  so 
far  as  they  conflict,  interfere  with,  or  disturb  his  possession,  use,  and  ad- 
ministration of  said  property,  so  in  his  custody,  should  not  be  annulled, 
vacated,  and  quashed,  and  that  the  civil  sheriff  be  ordered  to  notify  the 
parties  gamisheed  that  the  said  garnishment  will  only  apply  to  indebted- 
ness originating  prior  to  eleventh  March,  1876,  and  not  to  freights  or 
other  sums  due  and  earned  by  said  railroad  since  said  eleventh  March, 
1876. 

This  rule  was  tried  and  made  absolute,  and  the  plaintifl*8,  Gest  & 
Atkinson,  appeal. 

If  the  facts  stated  in  the  rule  are  proved  by  legal  and  competent  evi- 
dence there  is  no  doubt  in  our  minds  of  the  correctness  of  the  judg- 
ment. 

The  United  States  Circuit  Court  in  a  suit  pending  before  it,  had  in 
effect  caused  the  New  Orleans,  St.  Louis,  and  Chicago  Railroad  to  be 
judicially  sequestered,  and  had  appointed  a  receiver  therefor.  Having 
thereby  acquired  custody  and  jurisdiction  of  the  property,  and  conse- 
quently of  its  revenues  and  earnings  thereafter,  it  is  elementary  that  no 
other  court  could,  by  its  process,  take  the  property  out  of  the  custody, 
or  divest  the  jurisdiction,  of  the  Circuit  Court.  The  revenues  and  earn- 
ings of  the  road  subsequent  to  eleventh  of  March,  1876,  the  date  of 
sequestration,  were  in  the  custody  of  the  Circuit  Court,  and  could  not 
be  seized  by  fieri  facias  garnishment  or  otherwise  by  any  other  court 

It  is  unnecessary  to  discuss  the  legality  of  the  appointment  of  the 
receiver. 

We  must  presume  that  that  court  has  proceeded  according  to  law. 
We  simply  remark,  en  passant,  that  there  is  ample  authority  under  our 
law  for  the  sequestration  of  mortgaged  property.  O.  C.  C.  2948,  2950; 
C.  P.  article  275,  paragraph  six.    We  would  not  consider  it  a  very  grave 
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departure  from  our  law  if  the  *'  judicial  guardian"  of  whom  it  speaks 
were  called  a  receiver  or  a  "  keeper." 

"We  think,  however,  that  the  evidence  ottered  by  the  receiver  in  sup- 
port of  his  allegations  was  insufficient  and  illegally  admitted.  The 
plaintilXs'  objections,  as  stated  in  the  bills  of  exception,  were  good  and 
should  have  been  sustained.  Mere  extracts  from  the  judgments  of  the 
Circuit  Court  appointing  the  receiver  and  granting  him  writs  of  assist- 
ance to  maintain  his  control  and  possession  of  the  property,  were  not 
admissible.  19  L.  526;  3  An.  594.  We  do  not  think  this  case  comes 
within  the  scope  of  those  where  extracts  from  inventories  and  process 
verbals  of  sales  have  been  admitted. 

In  order  that  this  court  may  know  the  extent  of  the  receiver's  rights 
and  powers,  under  the  judgments  in  question,  it  ought  to  have  the  op- 
portunity of  examining  the  pleadings  upon  which  said  judgments  were 
rendered. 

A  decree  read  under  the  light  of  the  pleadings  may  be  and  often  is 
a  very  different  thing  from  what  it  would  appear  to  be  if  considered  dis- 
connectedly. Rejecting  these  extracts,  the  receiver  has  failed  to  make 
out  his  case. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed;  and  it  is  now  ordered  that  the 
rule  taken  herein  by  J.  B.  Alexander  be  dismissed  at  his  costs  in  both 
courts,  as  in  case  of  nonsuit 


No.  5409. 

« 

Geoboe  L.  Gettwebth  vs.  Mrs.  £.  Hedden. 

Where  the  owner  of  a  vacant  lot  in  the  city  of  New  Orleans,  who  desires  to  erect  a 
building  of  certain  dimensions  on  the  lot,  finds  that  the  wall  of  his  neighbor's 
house,  which  is  built  up  to  the  boundary  line  of  the  lot.  is  so  thin  that  the 
weight  of  his  prospective  building,  although  erected  within  the  bounds  of  his 
own  lot.  would  destroy  his  neighbor's  house,  he  has  the  legal  right  to  take  down 
the  neighboring  wall,  and  replace  it  by  one  strong  enough  to  support  tho 
building  he  shall  erect.  Such  reasonable  care  must  be  observed  by  him 
however,  as  will  render  the  inconvenience  and  loss  to  his  neighbor  as  small  as 
practicable ;  and  his  care  must  be  proportioned  to  the  risk  of  loss  and  incon- 
venience to  his  neighbor  that  his  undertaking  may  occasion ;  and  he  is  liable  for 
whatever  actual  damage  his  neglect  to  take  such  care  may  entail. 

A  party  can  not  be  held  liable  for  the  value  of  property,  stolen  on  account  of  its 
being  exposed  to  theft  by  an  act  of  his  which  he  had  the  legal  right  to  do. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

A  J. 

Braughn  &  Buck  for  plaintiff  and  appellee. 
Singleton  dt  Browne  for  defendant. 
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The  opinion  of  the  court  wa%  delivered  by 

Mabb,  J.  This  is  an  action  for  damages,  which  involves  no  dis- 
puted question  of  law.  The  testimony  is  voluminous,  and  somewhat 
conflicting,  and,  without  analyzing  it  in  detail,  we  shall  state,  in  gen- 
eral terms,  the  material  facts  which  we  consider  proven. 

Gettworth  leased  from  McCarty,  for  a  term  of  four  years,  ending 
September  13,  1876,  a  house  and  premises  which  he  fitted  up  for  a 
confectionery  and  restaurant,  with  counters,  shelves,  soda  fount,  oyster 
stand,  bar  and  rooms  for  private  supper  and  dinner  parties.  His 
family  occupied  the  upper  part,  the  second  story. 

Mrs.  Hedden  owned  the  adjoining  lot,  on  which  she  desired  to 
erect  a  three-story  brick  building.  The  house  occupied  by  Gettworth 
was  built  entirely  on  McCarty's  property;  and  the  wall  extended  up 
to  the  line  of  Mrs.  Hedden's  property.  At  her  request  the  City  Sur- 
veyor examined  this  wall,  and  in  a  report,  in  which  he  gives  its  dimen- 
sionS)  he  states  that  it  would  not  support  a  three-story  building, 
and  that,  if  Mrs.  Hedden  should  build  entirely  on  her  property  the 
weight  of  her  house  would  destroy  McCarty's.  It  was  necessary, 
therefore,  to  demolish  this  wall  and  to  rebuild  it  with  the  requisite 
thickness. 

On  the  14th  Nov.,  1872,  the  builder,  Evans,  employed  by  Mrs. 
Hedden  to  superintend  the  work,  gave  notice  to  Gettworth  that  he 
would  be  ready.  In  a  few  days,  to  commence  taking  down  the  wall, 
and  requested  him  to  move  his  goods  away  from  it. 

Precisely  at  what  time  the  work  was  commenced  the  record 
does  not  show;  but  about  the  middle  of  December  the  premises 
were  in  such  a  condition  that  Gettworth's  wife  and  children  could 
not  lodge  there,  and  slept  elsewhere  for  about  seven  weeks.  The 
counters  and  shelves  were  taken  out :  the  interior  of  the  house  was 
exposed  to  the  weather:  the  work  was  retarded,  sometimes  by  the 
heavy  rains,  sometimes  for  lack  of  materials,  sometimes  by  reason 
of  the  absence  of  Evans,  who  was  sick,  sometimes  because  it  was  so 
cold  that  the  mortar  was  frozen,  and  the  workmen  could  not  lay  the 
brick.  It  was  a  cold  winter,  with  frequent  and  heavy  rains ;  and  the 
business  of  Gettworth  was  greatly  interfered  with  for  want  of  the  use 
of  a  fireplace,  and  consequent  inability  to  make  his  customers  com- 
fortable while  taking  meals  and  refreshments. 

The  J^stimony  is  not  satisfactory  as  to  the  precise  time  during 
which  these  annoyances  and  inconveniences  continued ;  but  we  gather 
from  the  testimony  of  the  painter  employed  by  Gettworth  after  the 
wall  had  been  built  and  papered,  that  the  counters  and  shelves 
were  replaced  in  March,  1873. 
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Gettworth  brought  this  suit  on  the  seventh  of  March,  1873,  to 
recover  $2212  25  for  damages,  claimed  under  these  heads : 

First — $1000  for  actual  loss  of  business,  at  $10  per  day,  from 
December  first  to  Maroh  tenth. 

Second — $1000  for  further  damages,  "actual,  punitive,  and  exem- 
plary," for  loss  of  customers,  decrease  and  depreciation  of  business, 
and  the  annoyance,  trouble,  suffering,  and  exposure  to  which  plaintifT 
and  his  family  were  subjected. 

Third — $212  25,  value  of  a  lot  of  liquors  and  other  articles 
stolen  from  the  premises  on  the  twelfth  of  December,  1872,  the 
thieves  having  gained  admittance  and  egress  through  the  openings 
and  exposures  left  by  defendant. 

The  judge  of  the  District  Court,  an  upright,  conscientious 
magistrate,  now  no  more,  who  evidently  considered  the  case  vei*y 
carefully,  rejected  the  damages  claimed  under  the  second  and  third 
heads ;  and  awarded  to  plaintiff  $550 :  and  from  this  judgment  Mrs. 
Hedden  appealed.  Gettworth  died  pending  the  appeal ;  and  his 
administratrix,  made  a  party  in  this  court,  asks  us  to  amend  the 
judgment  so  as  to  allow  the  full  amount  sued  for. 

So  far  as  the  claim  for  "punitive  and  exemplary  damages"  is 
concerned,  but  little  need  be  said.  Mrs.  Hedden  exercised  an  unques- 
tioned legal  right  in  demolishing  this  wall,  and  replacing  it  with  one 
capable  of  sustaining  the  structure  which  she  erected.  The  exercise 
of  this  right  is  of  constant  occurrence  in  all  cities  ;  and  it  is  so  uni- 
versally known  that  the  owner  of  the  property  subject  to  it  and  his 
lessee  must  be  considered  as  having  notice  of  its  existence,  and  that 
it  might  be  exercised  at  the  pleasure  and  convenience  of  the  adjoin- 
ing proprietor.  If  the  lessee  should  be  subjected  to  inconvenience 
he  might  claim  of  the  lessor  a  proportionate  reduction  of  the  rent. 
Dorville  vs.  Amat,  6  An.  566  ;  or  if  the  premises  should  become 
untenantable,  the  lessee  might  dissolve  the  lease.  Goleman  vs. 
Haight,  14  An.  564 

No  improper  motive,  no  intentional  wrong  can  be  attributed 
to  Mrs.  Hedden  or  her  superintendent ;  and  while  it  is  possible, 
in  most  cases,  to  avoid  serious  injury  to  the  neighbor,  whose 
wall  is  thus  taken  down,  it  is  not  possible,  in  any  case,  to  pre- 
vent great  annoyance  and  inconvenience,  personally,  to  the  family 
occupying  the  house,  and  interruption  of  the  business  conducted 
in  it,  by  making  it  less  inviting  and  accessible  to  customers. 

The  proprietor  who  exercises  this  right  is  bound  to  take 
every  precaution  that  prudence  and  a  due  regard  for  the  rights 
and  comfort  of  the  neighbor  require ;    and   if    he  fails  to  do  this, 
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he  is  responsible  for  such  actual  loss  and  damage  as  the  neigh- 
bor has  suffered  which  might  have  been  avoided. 

As  to  the  alleged  loss  by  stealing,  Gettworth  knew,  a  month 
before  this  happened,  that  the  wall  would  be  demolished  at  an 
early  day ;  and  that  the  premises  would,  necessarily^  be  very 
much  exposed.  The  articles  alleged  to  have  been  stolen  were  in 
a  building  which  the  witnesses  call  a  shed.  Gettworth  was  on 
the  premises  and  knew  the  full  extent  of  the  exposure;  and  it 
was  not  prudent,  it  was  in  legal  contemplation  fault,  contributory 
fault,  on  his  part,  to  leave  such  portable  property  exposed  to 
thieves  and  plunderers.  He  should  have  moved  it  to  some  other 
better  secured  part  of  the  premises ;  or  to  a  place  of  safety 
elsewhere,  if  no  part  of  the  premises  was  safa  What  thieves 
could  carry  away  in  one  night,  without  waking  the  owner,  who 
slept  on  the  premises,  without  attracting  the  attention  of  the 
police,  he  could  have  placed  beyond  their  reach  without  great 
expense  or  labor. 

We  think  it  was  not  prudent  to  have  such  work  undertaken 
in  the  winter.  It  could  have  been  done  in  the  summer  and  early 
autumn  much  more  expeditiously,  and  with  far  less  risk  of  per- 
sonal inconvenience  to  the  occupants  of  the  house.  The  discom- 
fort of  exposure  in  warm  dry  weather  is  trifling  compared  to 
that  which  results  necessarily  from  like  exposure  in  the  cold,  wet 
weather  of  winter.  The  interruption  of  business  in  summer,  when 
the  population  is  greatly  diminished,  is  of  small  consequence  com- 
pared to  similar  Interruption  from  December  to  March,  inclusive. 
No  law  certainly,  restricts  the  proprietor  as  to  the  season  at 
which  he  shall  exercise  his  legal  rights  with  respect  to  his 
neighbor's  wall ;  but  when  he  chooses  to  exercise  them  at  a 
time,  and  under  circumstances  which  greatly  increase  the  risk  of 
injury  to  the  neighbor,  he  is  bound  to  use  extraordinary  precau- 
tions, in  accordance  with  the  increase  of  the  danger. 

The  testimony  satisfies  us  that  this  work  might  have  been 
done  in  such  a  manner  as  to  have  caused  Gettworth  no  serious 
injury.  It  was  the  work  of  a  few  days,  when  the  bricklayers 
could  get  at  it,  to  run  up  the  wall  to  the  height  of  Gettworth's 
house.  As  soon  after  this  as  was  practicable  the  house  should 
have  been  restored,  as  nearly^  as  possible,  to  its  original  con- 
dition, if  this  was  ever  done  it  wiaa  not  earlier  than  March, 
because  the  shelves  and  counters  were  replaced  in  that  month, 
and  there  was  still  some  other  work  to  be  done  at  that  time. 

It  was  possible  for  Evans,  the  superintendent,  to  have  had  all 
his  materials  ready,  and  on  the  spot,  so  that  no  delay  would 
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have  occurred  for  want  of  them ;  and  to  have  secured  the  inte- 
rior of  Gettworth's  house  from  exposure  to  the  weather,  by  well- 
constructed  partitions,  to  supply  the  place  of  the  wall  to  be 
demolished  until  the. new  one  could  be  completed.  By  means  of 
such  temporary  partitions  families  are  enabled  to  occupy  houses 
which  would  be  otherwise  untenantable  while  one  of  the  walls  is 
being  demolished ;  and  the  business  conducted  in  them  suffers 
but  little  more  interruption  than  would  result,  ordinarily,  from 
the  erection  of  an  independent  building  alongside. 

We  think  there  was  such  fault  on  the  part  of  Evans,  whether 
from  error  of  judgment,  or  want  of  skill  and  experience,  or  from 
some  accidental  circumstances  not  anticipated  and  not  provided 
against,  as  imposes  liability  on  defendant  for  the  actual  loss  and 
damage  suffered  by  Gettworth,  which  might  otherwise  have  been 
avoided. 

It  is  difficult  to  estimate  actual  damage  in  a  case  like  this. 
Gettworth  had  a  good  business;  and  it  was  in  great  part  bro- 
ken up  for  from  two  and  a  half  to  three  months.  He  estimates 
his  loss  at  $10  a  day.  Whether  the  judge  of  the  District  Court 
arrived  at  the  $550  allowed  by  him,  by  fixing  the  time  at  fifty-five 
days,  at  $10,  or  at  a  longer  time  and  lower  rate  we  do  not  know; 
but  there  is  no  testimony  in  the  record  which  requires  or  authorizes 
us  to  disregard  his  estimate,  or  to  fix  the  damages  at  a  less 
amount 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  amended  so  as  to  substitute  the  name  of 
Mrs.  Diana  Sachsen,  Administratrix,  for  that  of  George  L.  Gett- 
worth, plaintiff,  and,  as  thus  amended,  that  said  judgment  be 
affirmed  with  costs. 

'  W    84  .        .    — -^ 
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|}}J  Ug  Lord  Cecil  et  al.  vs.  the  Board  of  Liquidation. 

Bonds  of  the  State  which  are  described  by  the  Supplemental  Fundini;  Act  of  1875  as 
"  questioned  and  doubtful."  can  not  be  lesrally  funded  by  the  Board  of  Liquida- 
tion until  they  have  been  scrutinized,  and  declared  valid  by  this  court.. 

Although  such  bonds  be  nefirotiable  in  form,  and  have  passed  into  the  hands  of  in- 
nocent third  persons,  who  have  purchased  them  in  open  market,  before  their 
maturity,  and  for  a  valuable  consideration,  they  nevertheless  will  not  be  a  valid 
debt  of  the  State,  unless  their  holders  prove  that  they  were  issued  in  accordance 
with  law.  The  rule  of  the  commercial  law  in  favor  of  the  holders  of  ordinary 
negotiable  paper,  is  not  applicable  to  such  bonds. 
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The  bonds  of  the  State  issued  in  favor  of  the  "  B<Buf  and  Crocodile  Navigation 
Company,"  were  not  issued  in  conformity  to  law,  as  obviously  appeared  from  the 
Act  authorizing  their  issue,  printed  on  the  reverse  sides  of  the  bonds ;  and  there- 
fore are  not  binding:  obliffations  of  the  State. 

The  act  of  the  Legislature  passed  in  1877.  which  Rives  fb  the  Third  District  Court  of 
the  parish  of  Orleans,  in  certain  enumerated  cases,  concurrent  jurisdiction 
with  the  Fourth.  Fifth,  and  Sixth  District  Courts  of  said  parish,  is  not  in  viola- 
tion of  any  provision  of  the  State  constitution. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe^ 

A  J. 

Clarke,  Bayne  &  Renahaw  for  plaintifCs. 

B.  F,  Jonas  for  intervenors. 

H,  K  Ogden,  Attorney  General,  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Maiynikg,  C.  J.  Lord  Eustace  Cecil,  George  Montague  Sandford, 
George  Woodhouse  Currie,  and  Sir  Philip  Rose,  as  trustees  of  the  Foreign 
and  Colonial  Gk)vemment  Trust  in  England,  purchased  thirty-eight 
bonds,  of  one  thousand  dollars  each,  of  the  State  of  Louisiana,  which 
had  been  issued  under  an  act  of  the  General  Assembly  of  this  State 
approved  January  3  1870.  Upon  presenting  these  bonds  to  the  Board 
of  Liquidation  to  be  funded,  they  were  refused  because  the  bonds  were 
issued  in  aid  of  the  Bceuf  and  Crocodile  Navigation  Company,  and  all 
the  bonds  of  that  issue  had  been  declared  of  doubtful  validity  by  the 
supplemental  Funding  Act  This  act  prohibits  the  Board  of  Liquida- 
tion from  funding  any  bonds  mentioned  in  this  Uste  dea  proscrits  until 
they  have  been  declared  by  this  court  to  be  legal  and  valid  obligations 
of  this  State,  and  that  they  were  issued  in  strict  conformity  to  law,  and 
not  in  violation  of  the  constitution  of  this  State  or  of  the  United  States, 
and  for  a  valid  consideration.  Acts  1875  p.  110.  Thereupon  the 
plaintiffs  instituted  this  suit  for  the  purpose  of  obtaining  from  this  court 
a  deci*ee  affirming  the  legality  and  validity  of  the  bonds  in  question. 

L.  B.  Bimse  of  New  York  intervened,  claiming  ownership  of  .fifteen 
other  bonds  of  same  denomination  and  issue,  alleging  a  like  presenta- 
tion of  his  bonds  for  funding  and  a  like  refusal,  and  praying  a  like 
decree.  An  intervention  of  this  kind  seems  to  be  sanctioned  by  the  act, 
and  no  objection  is  made  to  it 

The  defendant  answered  by  a  general  denial,  and  a  special  averment 
that  the  bonds  held  by  plaintiffa  had  none  of  the  characteristics  required 
by  the  supplemental  Funding  Act  The  answer  to  the  intervention  is 
the  same  in  substance.  There  was  judgment  in  favor  of  the  plaintiffe 
and  intervener,  and  the  defendant  appeals. 

It  will  be  observed  that  the  object  of  this  and  similar  suits  is  not  to 
obtain  a  judgment  against  the  State  for  the  amount  of  the  bonds.  The 
decree  we  are  to  render  is  assimilated  to  a  special  verdict  of  a  jury. 
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who  have  been  charged  to  ascertain  or  find  certain  facta,  1.  e.  do  the 
bonds  possess  the  requisites,  enumerated  in  the  act  of  1875,  which  it  is 
essential  they  should  have  in  order  to  justify  the  Board  of  Liquidation 
in  funding  them. 

The  General  Assembly  passed  an  act  granting  the  aid  of  the  Stat<» 
to  the  Boeuf  and  Crocodile  Navigation  Company,  by  which  the  Governor 
was  authorized  to  issue  the  bonds  of  the  State  to  the  amount  of  eighty 
thousand  dollars  in  favor  of  that  company.  It  empowered  the  president 
and  secretary  of  the  company  to  sell  or  pledge  the  bonds  thus  issued  in 
such  quantities  as  they  may  deem  necessary  to  raise  money  for  the 
completion  of  the  work  of  making  the  Boeuf  and  Crocodile  navigable. 
Whether  the  two  things  designated  by  these  two  words  were  canals,  or 
bayous,  or  streamlets,  or  larger  bodies  of  water  nowhere  appears  in  the 
act,  which  provides  further  that  all  the  rights  and  privileges  of  the  com- 
pany are  pledged,  hypothecated,  and  mortgaged  to  the  State  to  secure 
the  payment  of  the  bonds  issued  in  its  aid,  and  the  interest  that  may 
accrue  thereon.    Acts  1870  p.  21. 

The  bonds  have  at  their  head  the  words,  **  State  bond  in  favor  of  the 
Boeuf  and  Crocodile  Navigation  Company,"  and  run  thus,  "  the  State  of 
Louisiana  is  indebted  to  Henry  C.  Warmoth  or  bearer  in  the  sum  of  one 
thousand  dollars"  etc.,  and  bear  even  date  with  the  act  above  quoted, 
and  are  signed  "  H.  C.  Warmoth,  Governor  of  the  State  of  Louisiana," 
and  are  countersigned  by  the  Secretary  of  State.  It  is  admitted  that 
the  signer  of  the  bonds  is  also  the  payee. 

The  testimony  of  all  the  plaintiff^  was  taken,  from  which  it  appears 
they  bought  thirty-eight  of  these  bonds  in  London  on  the  8th  of  April 
1870,  three  months  after  their  date,  and  paid  for  them  £6461  Is.  lOd.  a 
sum  exceeding  that  at  which  they  can  now  fund  them  in  Louisiana  con- 
sols. The  intervenor's  testimony  is  that  he  paid  nine  hundred  and 
twenty  dollars  flat  for  each  of  his  fifteen  bonds,  in  open  market  at  New 
York,  on  the  1st  of  April  of  same  year.  These  holders  now  charge  that 
being  purchasers  in  good  faith,  before  maturity,  and  for  a  valuable  con- 
sideration, in  open  market,  they  are  protected  by  the  undisputed  rule  of 
commercial  law  which  shelters  them  from  all  latent  equities  between  the 
maker  and  the  payee — that  they  had  not  to  look  further  than  or  behind 
the  broad  seal  of  the  State,  which  assured  them  of  the  genuineness  and 
legality  and  validity  of  the  securities  thus  purchased. 

If  this  rule  of  commercial  law  is  applicable  without  reserve  to  the 
bonds  of  this  State,  what  significance  are  we  to  attach  to  the  act  of 
1875  ?  The  Funding  Act  provided  that  all  obligations  of  the  State  might 
be  exchanged  for  consolidated  bonds  at  the  rate  of  sixty  cents  on  the 
dollar,  and  constituted  a  board  to  liquidate  these  obligations,  and  gave 
to  the  holder  of  any  vaUd  bond  or  warrant,  in  case  of  its  rejection  by 
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the  board,  the  right  to  apply  to  any  proper  court  for  relief.  Acta  1874, 
p.  39.  In  the  following  year,  the  supplemental  Funding  Act  enumerated 
bonds,  amounting  to  over  fourteen  millions  of  dollars,  which  it  declared 
*  questioned  and  doubtful  as  to  their  legality  and  validity,'  and  expressly 
and  in  terms  prohibited  the  board  from  funding  any  of  the  bonds  on 
that  list  until  this  court  had  decreed  that  they  were  valid  obligations, 
and  that  they  had  been  issued  in  conformity  to  law,  and  for  a  valid  con- 
sideration. 

If  the  holders  of  these  *  questioned'  bonrls,  who  are  purchasers 
before  maturity  for  a  valuable  consideration,  are  entitled  to  have  their 
bonds  'unded  because  they  thus  purchased  them,  why  should  the  Gen- 
eral Assembly  impose  upon  them  the  vain  and  useless  formality  of  ob- 
taining a  decree  from  this  court  upon  any  quality  of  the  bonds  ?  Of 
what  avail  is  an  inquiry  touching  the  validity  of  a  bond,  or  its  issuance 
in  conformity  to  law,  if  the  fact  that  it  is  invalid  and  that  it  was  not 
issued  in  conformity  to  law,  will  not  afTect  the  rights  of  the  holder  ? 
Clearly  this  rule  of  commercial  law  does  not  apply  here.  The  State  can 
be  sued  in  her  own  courts  only  by  her  permission,  and  in  the  manner 
and  for  the  purposes  indicated  by  her.  The  supplemental  funding  act 
required  parties  who  resort  to  an  action  against  her,  through  the  board 
of  liquidation,  to  establish  the  good  consideration,  and  valid  issue  in 
conformity  to  law,  of  the  bonds  oflfered  for  funding,  and  restricted  this 
court  to  an  ascertainment  of  the  possession  of  these  requisites  by  those 
bonds.  It  is  that  law  therefore  that  must  be  our  guide,  and  not  the 
general  commercial  law,  in  actions  like  the  present  We  have  a  sub- 
stantial inquiry  to  make.  The  holders  of  these  'questioned'  bonds 
must  shew  affirmatively  that  they  have  all  of  the  requisites  recited,  in 
the  act  of  1875  as  necessary  to  obtain  a  decree  of  this  court.  One  of 
these  is  that  they  must  be  issued  in  conformity  to  law.  Were  these 
bonds  thus  issued  ? 

The  act  from  which  they  derive  their  existence  reads,  "  that  the  Gov- 
ernor is  hereby  authorized  to  issue  in  favor  of  the  Boeuf  and  Crcoodile 
Navigation  Company,  domiciled  in  the  parish  of  St.  Landry,  State  of 
Louisiana,  the  bonds  of  the  State  to  the  amount  of  eighty  thousand  dol- 
lars." The  bonds  were  not  thus  issued.  They  are  payable  to  H.  C. 
Warmoth  or  bearer.  The  act  provides  that  the  president  and  secretary 
of  the  company  shall  have  power  to  sell  or  pledge  the  bonds,  but  neither 
of  these  officers  is  made  the  payee  for  the  company,  but  they  are  signed 
by  the  Governor  in  his  official  capacity  and  are  payable  to  him  in  his 
individual  capacity. 

It  would  be  difficult  to  imagine  a  case  where  the  parties  would  be 
more  entitled  to  equitable  relief  than  this.  Their  good  faith  is  un- 
questioned.   The  English  holders  purchased  for  a  trust  fund.     They 
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invested  in  these  bonds,  relying  upon  the  good  faith  of  the  State,  whose 
seal  attested  their  genuineness,  and  we  are  asked,  not  unreasonably,  to 
assist  in  upholding  that  faith  and  credit.  But  we  are  not  the  law-making 
department  of  the  State.  The  policy  or  impolicy,  the  good  or  bad  faith, 
of  an  enactment  such  as  the  Funding  bill  of  1874  is  now  beyond  our 
inquiry.  Too  many  and  too  grave  complications  would  now  ensue  from 
the  opening  of  that  question.  But  the  act  of  1875  emanated  from  the 
same  source,  and  that  Act  imposes  upon  us  the  duty  and  the  necessity 
of  ascertaining  whether  any  of  the  bonds  enumerated  in  it  are  wanting 
in  any  of  the  qualities,  essential  to  entitle  them  to  be  funded.  We  think 
the  bonds  of  the  plaintifDs  and  intervenors  are  wanting  in  one  of  them. 
They  were  not  issued  in  conformity  to  law.  And  thie  lack  of  this  quality 
was  patent. 

The  Act  which  authorized  the  issuance  of  the  bonds  is  printed  in 
full  on  the  reverse  of  each  bond.  Each  purchaser,  when  the  bond  was 
offered  to  him,  could  read  for  himself  the  conditions  and  form  prescribed 
by  the  act  If  a  more  minute  examination  was  made,  he  would  fail  to 
discover  from  the  terms  of  the  Act  what  it  was  that  the  Legislature  of 
Louisiana  was  intending  to  improve.  The  term  '  navigation'  would  cer- 
tainly imply  that  water  was  the  element  to  be  operated  on,  but  there  is 
no  indication  beyond  that.  The  Act  bore  on  its  frontlet  unmistakably  the 
warning,  caveat  emptor. 

The  judgment  from  which  this  appeal  was  taken  was  rendered  by  the 
Third  District  Court  of  this  city.  It  is  now  contended  on  behalf  of  the 
defendant  that  the  matter  in  controversy  was  without  the  jurisdiction 
of  that  court.  It  derives  that  jurisdiction  from  an  act  of  the  present 
year.  Acts  1877,  p.  218.  The  Attorney  General  attacks  the  consti- 
tutionality of  that  Act 

The  Constitution  confers  upon  the  General  Assembly  the  power  to 
establish  as  many  District  courts  in  the  parish  of  Orleans  as  the  public 
interest  may  require.  Until  otherwise  provided,  seven  are  constituted, 
and  to  the  third  \a  given  exclusive  jurisdiction  of  appeals  from  justices 
of  the  peace.  These  seven  courts  shall  also  have  such  further  jurisdic- 
tion, not  inconsistent  herewith,  as  shall  be  conferred  by  law.  article  83. 
It  is  not  inconsistent  to  enlarge  the  jurisdiction  of  one  of  these  courts. 
The  third  Court  must  have  exclusive  jurisdiction  of  appeals  from 
justices  of  the  peace,  but  this  exclusive  jurisdiction  of  a  particular  class 
of  cases  does  not  preclude  it  from  having  concurrent  jurisdiction  with 
other  courts  of  another  class.  The  division  or  assignment  of  jurisdic- 
tion made  in  the  constitution  must  remain  until  otherwise  provided,  and 
the  use  of  this  phrase  implies  that  another  assignment  may  be  made. 
The  legislature  has  given  to  the  tliird  Court  original  concurrent  jurisdic- 
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tion  with  the  fourth,  fifth,  and  sixth,  in  certain  cases,  and  tliis  is  one  of 
them. 

It  is  therefore  ordered,  adjudged,  and  decreed  tliat  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  it  is  now  decreed  that  the 
bonds  held  by  the  plaintiflGs  and  intervenor  are  not  valid  obligations  of 
the  State  of  Louisiana,  and  that  they  were  not  issued  in  conformity  to 
law.  It  is  further  ordered  that  these  parties  pay  the  costs  of  both 
courts. 

Rehearing  refused. 


CoNCUBRiNO  Opinion. 

Mabb,  J.  There  are  certain  considerations  affecting  the  validity  of  the 
bonds  in  question  in  this  case  to  which  I  attach  much  importance;  and 
which  I  desire  to  state  more  distinctly  than  my  brethren  have  done  in 
the  several  opinions  prepared  by  them. 

The  law  relating  to  commercial  paper,  bills  of  exchange,  and  promis- 
sory notes,  by  which  the  innocent  holder,  for  value,  before  maturity,  is 
protected  against  equities  and  defenses  which  might  have  been  available 
between  the  original  contracting  parties,  is  not  applicable  to  the  holders 
of  State  bonds  or  municipal  bonds.  Every  one  who  purchases  such 
bonds  knows  that  they  purport  to  have  been  issued  in  virtue  of  dele- 
gated authority;  and  that  their  validity,  as  obligations  of  the  State  or 
of  the  municipal  corporation,  depends  upon  the  nature  and  extent  of 
the  power  granted  by  law. 

In  Wilson  vs.  City  of  Shreveport,  29  An,  678,  we  had  occasion  to  con- 
sider this  subject  with  reference  to  bonds  issued  by  the  municipal 
authorities  of  Shreveport;  and  the  views  we  expressed  in  that  case  are 
equally  applicable  to  bonds  issued  by  the  State: 

*'  Those  who  contract  with  municipal  corporations  know  that  these 
bodies  act  validly  only  within  the  powers  conferred  upon  them  by  the 
special  laws  by  which  they  are  created;  and  the  creditor  of  a  corpora- 
tion is  bound  to  see  that  the  contract  or  obligation  of  which  he  claims 
the  benefit  is  within  the  power  which  the  corporation  may  lawfully  exer- 
cise. The  fact  that  the  obligation  is  in  the  shape  of  a  negotiable  instru- 
ment, or  that  it  was  acquired  in  good  faith  for  a  valuable  consideration, 
before  maturity,  in  no  manner  enlarges  the  power  of  the  corporation,  or 
gives  any  additional  force  or  validity  to  its  unauthorized  acts." 

It  is  a  great  nSistake  to  suppose  that  the  State  governments  have 
unlimited  power  to  tax  the  property  of  the  inhabitants. 

In  an  argument  of  great  force,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  the  Loan  Asso- 
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ciation  vs.  Topeka,  20  Wallace,  658,  demonstrates  that  all  our  govern- 
ments. State  and  national,  in  all  their  departments  and  branches,  are 
of  limited  and  defined  powers.  At  page  664,  he  uses  this  strong  lan- 
guage with  respect  to  taxation  in  aid  of  private  enterprises : 

"  To  lay  with  one  hand  the  power  of  the  government  on  the  prop- 
erty of  the  citizen,  and  with  the  other  to  bestow  it  upon  favored  indi- 
viduals to  aid  private  enterprises,  and  build  up  private  fortunes,  is  none 
the  less  a  robbery  because  it  is  done  under  the  forms  of  law  and  is 
called  taxation.  This  is  not  legislation.  It  is  a  decree  under  l^^lative 
forms." 

The  suit  was  on  bonds  issued  by  the  city  of  Topeka,  in  aid  of  a  manu- 
facturing company,  in  virtue  of  an  act  of  the  legislature  of  Kansas.  The 
difference  between  that  case  and  this  is,  that  the  bonds  were  issued  by  a 
municipal  corporation;  and  that  they  were  a  donation  to  the  company. 
But  if  a  municipal  corporation,  under  the  authority  of  an  act  of  the 
legislature  could  not  validly  exercise  this  power,  it  is  simply  because  the 
legislature  itself  had  not  such  power,  and,  therefore,  could  confer  no 
such  power  upon  the  municipal  corporation.  And,  if  it  is  not  lawful  to 
make  such  a  donation  in  aid  of  private  enterprises,  it  is  equally  unlaw- 
ful to  lend  the  bonds  of  the  State,  in  aid  of  such  enterprises,  to  be  paid 
by  taxation,  as  principal  and  interest  become  exigible.  This  is  certainly 
a  donation  of  the  use  of  the  money,  and  of  the  interest  on  the  sums  so 
advanced.  It  is  compelling  the  citizens  to  contribute  annually,  not  for 
the  use  of  the  State,  but  for  the  use  and  benefit  of  the  favored  individ- 
uals, whose  private  fortunes  are  thus  built  up  at  the  expense  of  the  tax- 
payers. 

Justice  Miller  lays  down  the  proposition,  and  demonstrates  it,  that 
there  can  be  no  lawful  tax  which  is  not  laid  for  a  public  purpose. 

Interest  had  been  paid  on  these  bonds;  but  no  importance  was  at- 
tached to  that  fact,  since  the  payment  of  the  interest  was  equally  un- 
authorized as  was  the  issuing  of  the  bonds. 

Looking  into  the  history  of  this  Boeuf  and  Crocodile  Navigation 
Company,  it  will  be  seen  that,  in  February,  1867,  certain  individuals  in  the 
parish  of  St  Landry,  by  notarial  act,  organized  themselves  as  a  corpora- 
tion, for  the  purpose  of  improving  the  navigation  of  these  bayous;  and 
shortly  after  the  legislature  passed  an  act  recognizing  this  company,  and 
granting  it  the  right  to  navigate  these  bayous;  to  charge  certain  freight; 
and  to  collect  tolls  at  the  rate  of  82  50  a  ton  on  steamboats,  and  31  50  a 
ton  on  other  water  craft,  employed  by  others  in  navigating  these  waters, 
thus  creating  a  monopoly  in  favor  of  this  company.  Among  other  ex- 
traordinary privileges  granted  to  this  company  was  the  exemption  of  its 
property  and  franchises  from  taxation  for  ten  years;  so  that  the  other 
citizens  of  the  State  were  not  only  to  be  taxed  to  complete  this  work. 
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but  were  to  have  their  annual  burdens  increased  for  ten  years,  up  to  the 
taxable  value  of  the  property  of  this  favored  company  thus  exempted. 
See  the  act  of  1867,  No.  171,  p.  315,  approved  twenty-eighth  March. 

There  is  another,  and  a  fatal  objection  to  these  bonds,  which,  of  itself 
alone,  made  them  void  ab  initio.  The  constitution  of  Louisiana,  article 
111,  provides  that — 

'*  Whenever  the  General  Assembly  shall  contract  a  debt  exceeding  in 
amount  the  sum  of  one  hundred  thousand  dollars,  unless  in  case  of  war 
to  repel  invasion  or  suppress  insurrection,  it  shall,  in  the  law  creating 
the  debt,  provide  adequate  ways  and  means  for  the  payment  of  the  cur- 
rent interest  and  of  the  principal,  when  the  same  shall  become  due;  and 
the  said  law  shall  be  irrepealable  until  principal  and  interest  be  fully 
paid;  or,  unless  the  repealing  law  contain  some  adequate  provision  for 
the  payment  of  the  principal  and  interest  of  the  debt" 

The  State  has  no  means  of  paying  its  debts  except  by  taxation;  and 
the  power  of  the  legislature  to  raise^  by  taxation,  whatever  amount  may 
be  necessary  for  the  legitimate  debts  of  the  State,  can  not  be  questioned. 
The  plain  meaning  of  this  article  111  is  that  when  the  means  of  the 
State  are  anticipated  by  the  contracting  of  a  debt  exceeding  one  hun- 
dred thousand  dollars,  some  other  ways  and  means,  beyond  the  ordi- 
nary taxes  for  ordinary  purposes,  adequate  for  the  payment  of  the 
principal  and  interest,  shall  be  specially  provided,  appropriated,  and  set 
apart  for  that  specific  purpose;  and,  in  order  to  preserve  the  good  faith 
and  credit  of  the  State  inviolate,  the  provision  thus  made  contempo- 
raneousiy  with  the  contracting  of  the  debt,  is  placed  beyond  the  legisla- 
tive power  of  repeal.  It  would  be  a  waste  of  words  to  enlarge  upon  the 
wisdom  of  this  constitutional  restriction;  but  it  is  not  out  of  place  to 
say,  that  if  it  had  been  faithfully  observed,  the  credit  of  the  State  could 
not  have  been  abused  to  any  great  extent;  the  markets  of  the  world 
would  not  have  been  flooded  with  its  bonds;  and  straogers,  trustirg  to 
the  honor  and  integrity  of  the  State,  and  the  assurance  of  its  broad 
seal,  would  not  have  invested  their  means  in  these  deceptive,  unauthor- 
ized, illega],  worthless  securities. 

Turning  now  to  the  act  approved  January  3, 1870,  pages  21,  22,  we 
find  that  it  authorized  the  issue  of  bonds  of  the  State  to  the  amount  of 
eighty  thousand  dollars,  payable  twenty  years  after  date,  bearing  inter- 
est at  eight  per  cent,  each  bond  to  be  for  $1000,  with  forty  bonds  for 
forty  dollars  each  attached,  representing  the  interest  to  be  paid  semi- 
annually. That  is,  the  principal  of  the  debt  thus  contracted  was 
380,000,  and  the  interest  »128,000,  making  the  whole  debt  thus  con- 
tracted 1^208,000.  The  article  of  the  constitution  makes  no  distinction 
between  the  principal  and  the  interest;  indeed,  it  expressly  character- 
izes both  as  constituting  the  debt,  of  which  each  is  merely  a  separate 
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part.  The  expression  used  in  the  article, ''  the  principal  and  interest  of 
the  debt,"  is  conclusive;  and  it  is  not  possible  to  call  the  principal  sum  a 
debt  without  characterizing  also  as  a  debt  the  interest  on  that  sum 
stipulated  in  the  same  contract  The  debt  therefore  thus  created  did 
exceed  $100,000;  and  it  falls  within  the  terms  of  this  article  of  the  con- 
stitution. 

The  act  creating  this  debt  does  not  provide  adequate  ways  and 
means  for  the  payment  either  of  the  current  interest  or  of  the  principal. 
It  does,  indeed,  declare,  section  3,  that  all  the  rights  and  privileges  of  the 
Boeuf  and  Crocodile  "Navigation  Company  are  pledged,  hypothecated, 
and  specially  mortgaged  to  the  State;  but  the  object  of  this  is  to  secure 
the  refunding,  by  the  company,  to  the  State,  at  the  expiration  of  the 
twenty  years,  "  all  the  sums  of  money  paid  by  the  State  upon  said 
bonds,"  as  provided  in  section  4. 

Obviously,  therefore,  the  State  undertook  to  advance  and  pay,  in 
principal  and  interest,  $208,000  to  the  holders  of  these  bonds;  and  in  the 
act  creating  this  debt  no  provision  whatever  is  made  for  the  means  of 
paying  either  the  principal  or  the  interest. 

Of  what  value  is  the  declaration,  in  this  act,  that  the  rights  and 
privileges  of  this  company  are  pledged,  hypothecated  and  specially 
mortgaged  to  the  State  ?  Of  what  value  were  these  rights  and  privi- 
leges ?    What  will  be  their  value  at  the  expiration  of  the  twenty  years  ? 

But  if  this  security  had  been  sufficient  to  indemnify  the  State,  what 
provision  is  made  in  the  act  of  adequate  ways  and  means  to  enable  the 
State  to  pay  one  single  dollar  of  this  debt  to  the  holders  of  the  bonds  ? 
Absolutely  none.  The  legislature  simply  ignored  article  111  of  the  con- 
stitution, and  violated  its  positive  injunction.  There  can  be  but  one 
consequence;  it  is  inevitable.  The  act  was  ultra  vireSf  and  is  void;  and 
the  bonds,  having  been  issued  without  authority  of  law,  in  violation  of 
the  organic  law,  are  absolutely  void,  and  impose  no  obligation,  legal  or 
moral,  on  the  State. 

I  concur  in  the  decree  just  pronounced. 


Concurring  Opinion. 

DeBlanc,  J.  Under  act  No.  46  of  the  Legislature  of  the  State  of 
Louisiana,  approved  on  the  3d  of  January  1870,  the  Governor  of  said 
State  was  authorized  to  issue — in  favor  of  the  Bceiif  and  Crocodile  NavU 
gation  Company,  domiciled  in  the  parish  of  St  Landry,  the  bonds 
referred  to  in  said  act 

To  whom  were  said  bonds  to  be  delivered  ?  By  whom  alone  could 
they  have  been  either  sold  or  pledged  ?    They  could  have  been  properly 
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delivered  but  to  the  company  in  whose  favor  they  were  to  be  issued,  and 
that  company  could  have  legally  disposed  of  them  but  for  one  object:  to 
raise  money  for  the  completion  of  the  work  necessary  to  secure  the  navi- 
gation of  the  Boeuf  and  Crocodile. 

How  and  by  whom  was  that  money  to  be  raised  ?  In  such  quantities 
as  would  be  deemed  necessary,  and  by  the  President  and  Secretary  of 
the  company. 

Instead  of  issuing  those  bonds  in  favor  of  the  company,  what  was 
done?  They  were  made  payable  to  Henry  Clay  Warmoth,  then  Gov- 
ernor of  the  State,  or  bearer.  In  that  form,  they  passed  to  the  appli- 
cants, who  claim  that — under  act  No.  11  of  the  extra  session  of  1875, 
they  have  the  right  to  compel  the  Board  of  liquidation  to  exchange 
them  for  consoUdatod  bonds.  In  that  form,  they  are  not  the  bonds 
authorized  by  the  statute  of  1870 — and,  as  remarked  by  the  Chief  Justice, 
that  fact  could  have  been  ascertained  by  reading  the  law  published  on 
the  back  of  every  Instrument  they  hold. 

Did  the  company  receive  those  bonds,  and  did  they  pass — by  trans- 
fer or  otherwise — ^from  the  company  to  any  one?  That  may  be,  but 
those  facts  are  not  shown.  The  actual  bearers  took  them  before  matu- 
rity, and — in  their  opinion — by  whom  and  howsoever  their  transfer  was 
effected — ^were  it  by  one  who  acted  with  or  without  a  mandate  from  the 
company — ^the  delivery  of  the  bonds,  and  the  payment  made  by  them  to 
those  by  whom  they  were  delivered,  preclude  the  State  from  contesting 
their  validity. 

Were  these  questions  presented  by  either  the  demand  or  the  de- 
fence, we  would  certainly  hesitate  to  adopt  the  second  conclusion — but 
they  are  not  presented.  We  are  called  upon — under  a  special  act — ^to 
declare,  not  whether  the  bonds  were  taken  on  good  faith  and  before  ma- 
turity— ^not  whether  in  an  authorized  suit  brought  to  recover  from  the 
State  the  amount  of  those  obligations,  the  State  would  be  cast — ^but 
whether,  under  the  provisions  of  the  act  relied  upon  by  plaintifEs,  the 
obligations  so  transferred  to  them  shall  be  exchanged  for  consolidated 
bonds? 

Had  these  bonds  been  made  payable  to  the  company,  and,  in  that 
form,  had  passed  to  third  parties,  they  might  have  carried,  on  their 
face,  the  presumption  that  they  had  been  delivered  to,  received  and  dis- 
posed of  by  those  who  alone  had  the  right  to  sell,  pledge  and  transfer 
them.  Stripped  of  that  presumption,  they  do  not  bear  in  themselves 
the  evidence  that  they  were  issued,  delivered  and  disposed  of  in  accord- 
ance with  the  law.  If  they  were,  to  non-bond  the  State  towards  the 
holders,  to  bond  the  company  towards  the  State,  those  facts  must  be 
legally  established. 

I  concur  in  the  opinion  read  by  the  Chief  Justice. 
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Concurring  Opinion. 

Egan,  J.  I  attach  more  importance  than  seems  to  have  been 
accorded  to  it  to  the  fact  that  the  bonds  which  are  sought  to  be  funded 
present  the  very  novel  peculiarity  of  having  been  executed  by  H. 
C.  Warmoth,  Governor,  in  favor  of  H.  C.  Warmoth,  individually,  or 
bearer.  In  my  opinion,  this  can  not  be  treated  as  surplusage  in  so  large 
and  important  a  transaction  and  one  Involving  the  faithful  dischaiige  of 
a  public  trust.  It  may  be  that  no  wrong  was  done  or  intended  by  this. 
It  is,  however,  one  of  those  acts  which  come  under  the  head  of  con- 
structive fraud,  and  one  violative  of  the  general  rule  which  prevails  not 
only  in  America  but  in  England,  and  in  all  enlightened  countries  and 
of  which  the  plalntiUs  could  not  have  been  ignorant  when  they  pur- 
chased these  bonds — that  "a  trustee  is  bound  not  to  do  any  thing 
which  can  place  him  in  a  position  inconsistent  with  the  interests  of  the 
trust,  or  which  has  a  tendency  to  interfere  with  his  duty  in  discharging 
it ;"  that  an  agent  can  not  dispose  of  the  property  of  the  principal  to 
himself,  nor  execute  in  his  own  favor  obligations  in  the  name  of  his 
principal.  In  lih:e  manner  that  all  agreements  or  obligations  which  are 
founded  upon  violations  of  public  trust  and  confidence  or  of  the  rules 
adopted  by  courts  in  furtherance  of  the  administration  of  public  justice ' 
are  held  void,  and  that,  too.  whether  fraud  or  a  violation  of  trust  pub- 
lic or  private  actually  exists  in  the  particular  case  or  not.  That  eminect 
jurist  and  writer,  the  late  Judge  Story,  announces  these  principles  with 
great  clearness  and  cogency  in  his  Equity  Jurisprudence,  and  so  do  all 
the  standard  works.  Such  is  the  settled  jurisprudence  of  this  State,  the 
obligations  of  which  especially  rest  upon  us  as  administrators  of  its  laws. 
It  is,  however,  needless  to  cite  authority  in  support  of  maxims  so  well 
founded  and  of  so  universal  recognition ;  and  nowhere  to  a  greater 
extent  than  in  Great  Britain  and  New  York,  where  the  plaintiffs  and 
intervener  acquired  the  bonds  in  question.  This  case  bears  no  similitude 
to  the  execution  by  an  individual  to  his  own  order  or  to  himself  or  bearer 
of  a  note  or  negotiable  instrument  designed  to  be  put  upon  the  market. 
H.  C.  Warmoth,  Governor,  and  H.  C.  Warmoth,  the  individual,  are  not 
one  and  the  same  entity.  H.  C.  Warmoth  could  not,  as  Governor,  make 
or  sign  any  valid  or  binding  obligation  of  the  State  payable  to  himself 
individually. 

It  will  be  understood  that  the  subject  we  are  discussing  has  nothing 
to  do  with  the  particular  motives  for  the  particular  act  of  which  no  evi- 
dence is  before  us ;  we  are  simply  dealing  with  the  law  which  governs 
all  such  acts,  whetfier  well  or  iU  intentUmed,  and  the  public  policy  which 
makes  such  law  necessaryi  As  has  been  very  properly  remarked  by  the 
Chief  Justice,  we  are  now  acting  under  and  solely  in  obedience  to  a  statute 
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which  requires  us  to  find  or  adjudge  the  existence  of  certain  facts  which 
are  made  by  the  statute  a  pre-requisite  to  the  funding  of  obligations  of 
the  ciass  now  under  review.  Among  these  facts  are  the  important  ones 
whether  they  were  issued  in  accoixlance  with  law  and  are  valid  obli- 
gations of  the  State.  With  this  finding  it  has  been  well  stated  the  rules 
of  law  which  give  currency  and  credit  to  ordinary  negotiable  instruments 
for  ordinary  purposes  have  nothing  to  do.  If  it  did,  however,  who  will 
say  that  even  according  to  the  strictest  rules  of  commercial  law  the 
holder  or  purchaser  is  not  to  be  affected  by  what  it  bears  upon  its  face  ? 
and  even  were  the  law  and  public  policy  which  dictates  it  less  imperative 
is  there  not  enough  in  the  unusual  manner  in  which  these  instruments 
are  drawn  to  put  any  purchaser  upon  inquiry  at  least  and  to  give  as 
to  them  double  force  to  the  principle  of  •*  caveat  emptor  ?''  But  this  is 
not  all.  The  act  which  is  printed  upon  the  back  of  the  bonds  not  only 
provides  that  the  bonds  shall  be  issued  to  the  Boeuf  and  Crocodile  Navi- 
gation Company,  by  its  very  terms,  and  that  only  so  much  of  them  as 
may  be  necessary  to  carry  on  the  work  shall  be  put  in  circulation  by  the 
president  and  secretary,  (of  which  fact  these  bonds  bear  no  evidence 
wiiatever,)  but  it  goes  farther,  and  provides  that  all  the  rights,  franchises, 
and  property  of  the  company  nhall  be  mortgaged  to  the  State  to  secure 
th»  payment  of  the  bonds  issued  under  it,  and  the  re-imbursement  of 
any  amounts  which  the  State  may  have  to  pay  by  reason  of  the  issue. 
Now  the  act  itself  makes  no  provision  for  the  making  or  retaining  of 
this  mortgage  in  any  special  or  unusual  manner;  and  it  must  therefore 
be  interpreted  to  mean  that  this  must  be  done  in  the  usual  way  by  the 
execution  of  an  instrument  at  least  in  tvriting,  if  not  by  public  act,  see  La. 
Civil  Code,  art.  3305,  as  no  valid  mortgage  can  under  our  law  be  other- 
wise executed  or  retained.  And  not  only  is  this  true,  but  it  was  beyond 
the  power  of  the  Legislature  had  it  even  attempted  it  in  express  terms 
{as  it  did  not)  to  provide  for  the  retention  of  a  mortgage  to  affect  third 
persons  and  to  give  to  the  State  and  to  its  paper  the  security  contem- 
plated by  the  act,  without  not  only  the  writing  but  the  recording  in  the 
proper  office  or  offices  of  registry  and  in  the  proper  manner  of  the  act 
or  instrument  of  mortgage.  Art.  123  of  the  State  Constitution  provides 
that  "  no  mortgage  or  privilege  shall  hereafter  affect  third  parties  imless 
recorded  in  the  parish  where  the  property  to  be  alTected  is  situated."  La. 
Civil  Code,  arts.  3342,  3345,  3347.  3348  make  similar  provision. 

Again,  conventional  mortgages  can  only  be  agreed  to  by  those  who 
have  the  power  of  alienating  the  property  which  they  subject  to  them. 
C.  C.  of  La.  art.  3300.  Again,  to  render  a  conventional  mortgage  valid  it 
is  necessary  that  the  act  establishing  it  shall  state  precisely  the  nature 
and  situation  of  each  of  the  immovables  upon  which  the  mortgage  is 
granted.    La.  Civil  Code,  art.  3306.    Do  not  all  these  provisions  of  the 
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constitution  and  laws  of  the  State,  of  which  the  Legislature  was  and 
must  have  been  cognizant,  furnish  additional  evidence  that  the  Legisla- 
ture contemplated  the  issuance  of  these  bonds  to  ifie  Company  itself,  which 
alone,  through  its  authorized  officers,  could  grant  a  mortgage  upon  its 
property,  and  as  we  have  seen  it  must  be  first  granted  before  it  could  be 
recorded,  and  must  be  recorded  to  affect  third  persons  or  to  furnish  any 
security  to  the  State  such  as  the  act  expressly  stipulated.  The  legisla- 
tive act  was  the  letter  of  attorney  of  its  officers  in  the  premises.  They 
had  no  power  or  authority  to  act  or  bind,  the  Sta^te  otherwise  than  as 
provided  in  the  act.  If,  therefore,  the  Governor  chose  to  issue  these 
bonds  to  himself  or  to  any  other  person  or  corporation  than  the  Boeuf 
and  Crocodile  Navigation  Co.  he  acted  in  so  doing  without  authority  and 
thereby  created  no  valid  obligation  of  the  State.  It  is  also  true  that  the 
act  does  not  contemplate  that  the  State  authorities  shall  put  these  bonds 
upon  the  market  That  power  and  duty  are  specially  confined  to  the 
President  and  Secretary  of  the  Company  as  the  work  may  require. 
Every  purchaser  who  deals  in  State  securities  is  at  least  required  to 
know  the  law  which  provides  for  their  issuance. 

For  these  additional  reasons  I  concur  in  the  decree. 


Concurring  Opinion. 

Spencer,  J.  The  State  by  the  funding  act  declared  its  willingnese 
to  fund  its  outstanding  obligations  at  sixty  cents  on  the  dollar,  and  or- 
ganized the  Board  of  Liquidation  to  carry  into  effect  its  provisions. 

By  act  No.  11  of  1875,  known  as  the  Supplemental  Funding  Act,  it 
declared  that  there  were  certain  series  of  its  obligations  (among  whidi 
are  named  those  held  by  plaintiflis  and  intervener),  which  were  of 
doubtful  legality,  and  it  forbade  said  board  to  fimd  them,  until  the  decree 
of  this  court  had  been  obtained,  declaring  that  they  were  legal  and  valid 
debts  of  the  State,  contracted  in  pursuance  of  its  constitution,  for  a 
valid  consideration  and  issued  in  strict  conformity  to  law. 

A  State  can  be  sued  only  by  its  own  consent,  and  it  may  therefore 
impose  such  limitations  and  restrictions  on  the  right  of  suit  as  it  pleases. 
Hence  this  court,  in  determining  its  powers  and  duties  in  cases  against 
the  State,  must  look  to  the  act  authorizing  the  same,  in  order  to  deter- 
mine the  scope  and  limitation  of  its  power  and  jurisdiction.  Outside  of 
the  act  authorizing  the  suit,  and  beyond  the  limitations  therein  fixed,  it 
is  absolutely  without  authority  to  hear  and  determine;  and  must  there- 
fore confine  its  investigations  within  the  limits  and  to  the  objects 
specified. 

Act  No.  11  charges  us  to  investigate,  first,  the  constitutionality  of 
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the  act  under  which  the  bonds  held  by  pIainti£Es  were  issued — second, 
whether,  if  the  said  act  be  constitutional,  said  bonds  were  issued  in 
strict  conformity  to  its  provision — third,  whether  there  was  a  good  and 
valid  consideration  to  the  State  for  the  bonds. 

We  are  required  to  investigate  each  and  all  of  these  questions,  and 
to  report  by  decree  the  results  of  that  investigation.  It  is  manifest, 
therefore,  that  the  accepted  rules  of  the  commercial  law  are  not  the  sole, 
or  indeed  the  controlling,  guides  for  our  investigations.  That  law  for- 
bids all  inquiry  into  the  consideration  of.  negotiable,  paper,  when  in  the 
hands  of  bona  fide  holders  for  value  and  before  maturity,  as  in  this  case. 
Whereas,  act  No.  11,  which  is  the  charter  by  virtue  of  which  we  have 
any  authority  in  this  case,  declares  that  we  shaU  go  into  that  inquiry  and 
speciJlcaUy  charges  us  with  it !  Which  law  shall  we  obey?  Which  law 
shall  govern  us  ?  Certainly  the  act  No.  11 — for  if  that  is  not  to  govern 
us — ^if  its  injunctions  are  to  be  ignored,  we  are  without  authority  to 
hear  this  cause  at  all.  Any  decision  we  would  render  would  be  coram 
nan  jiuUce. 

I  do  not  think  that  the  act  No.  11  in  any  way  changes  the  laws  of 
evidence.  The  facts  in  controversy  before  us  may  be  proved  by  any 
lawful  evidence,  direct  or  presumptive,  oral  or  written. 

It  is  also  clear  that  this  court  is  not  by  said  act  vested  with  power 
to  render  judgment  against  the  State  for  any  sum  of  money — ^but  we 
are  directed,  as  it  were,  to  render  a  special  verdict — ^to  And  the  existence 
or  non-existence  of  certain  facts  and  conditions  relative  to  said  bonds; 
and  according  as  we  shall  find  them  to  exist  or  not  exist,  the  State 
directs  that  the  board  shall  act.  Our  jurisdiction  is  extended  and  limited 
to  these  inquiries.  We  can  not  go  beyond  them,  nor  stop  short  of  them, 
without  disregarding  the  law  under  which  we  are  authoriased  to  act  If 
we  find  any  one  of  the  conditions  specified  by  the  law  to  be  wanting  in 
these  bonds,  it  will  be  our  duty  so  to  declare,  and  it  will,  then  be  the 
duty  of  the  board  not  to  fund  them. 

I  therefore  address  myself  to  the  hiquiries  submitted  to  us  by 
the  statute,  to  wit: 

First — ^Is  the  law  under  which  the  bonds  were  issued  violative  of 
the  constitution  of  this  State  or  of  the  United  States? 

Second — Were  the  bonds  issued  in  strict  conformity  to  the  law 
authorizing  their  issue  ? 

Third — Did  the  State  receive  a  good  and  valid  consideration  there- 
for? 

As  the  first  of  these  questions  was  not  raised  in  argument  or 
pressed  I  pass  it 

The  second  point  has  been  especially  contested,  and  in  my  opinion 
is  the  one  upon  which  the  plaintiff'  rights  must  stand  or  fall. 
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The  act  of  the  legislature  granting  aid  to  the  Boeuf  and  Crocodile 
Navigation  Company,  directs  in  substance,  by  its  first  section,  that 
$80,000  of  bonds  of  the  State  shall  be  issued  "ni  favor  of"  the  said 
company.  By  itB  second  section  the  president  and  secretary  of  said 
company  are  authorized  to  sell  or  pledge  the  said  bonds  so  issued.  By 
its  third  section  it  stipulates  and  reserves  a  mortgage  in  favor  of  the 
State  upon  all  the  property,  rights  and  franchises  of  the  said  company 
to  secure  the  payment  of  said  bonds,  and  the  reimbursement  of  any 
amounts  the  State  may  have  to  pay  on  account  thereof. 

The  bonds  held  by  plaintifEs,  and  said  to  have  been  issued  under 
said  act,  are  made  payable  *'  to  H.  C.  Warmoth  or  bearer."  There  is  a 
caption  to  the  bonds  as  follows :  "  Bonds  of  the  State  of  Louisiana. 
"Issued  in  favor  of  the  Boeuf  and  Crocodile  Navigation  Company. 
Plaintifiis  contend  that  this  is  a  substantial  compliance  with  the  direc- 
tions of  the  statute,  and  that  the  bonds  being  made  payable  "  to  H.  (.-. 
Warmoth  or  bearer"  is  immaterial,  since  they  bear  upon  their  face  the 
statement  that  they  were  issued  in  favor  of  the  company.  Unless  good 
reasons  can  be  assigned  to  the  contrary  I  should  be  disposed  to  accept 
this  view.  But  I  think  such  reasons  exist.  The  State  was,  in  effect, 
loaning  or  rather  proposing  to  loan  its  bonds  to  the  company  upon  cer- 
tain terms  and  conditions;  which  were  that  the  company  should  pay  the 
bonds  when  due,  and  re-imburse  the  State  any  sums  it  might  pay  on  ac- 
count thereof — these  obligations  of  the  company  to  be  secured  by  a 
mortgage  on  its  property  and  franchises.  The  company  was  only  to  sell 
or  use  so  much  of  the  bonds  as  were  necessary  for  the  contemplated  im- 
provements, and  such  bonds  as  were  sold  or  pledged  were  to  be  so  sold 
or  pledged  by  its  president  and  secretary.  This  offer  to  loan  by  the 
State  was  clearly  incohate  and  incomplete  until  accepted  by  the  com- 
pany, of  which  acceptance  we  have  no  proof  in  this  record.  The  com- 
pany could  only  be  bound  to  pay  said  bonds,  and  to  re-imburse  the  State 
if  it  paid  them,  and  by  the  stipulated  mortgage,  in  the  event,  and  to  the 
extent,  the  corporation  accepted,  received  and  used  the  bonds.  It  there- 
fore became  a  matter  of  importance  that  these  bonds  should  not  bo 
given  out,  except  upon  such  terms  and  under  such  circumstances  as 
would  insure  the  liability  of  the  company  for  their  payment  or  re-lm- 
bursement,  and  make  effective  the  mortgage  of  the  State.  It  seems  to 
me  therefore  that  an  important  purpose  was  contemplated  and  to  be 
attained,  in  requiring  the  bonds  to  be  Issued  in  favor  of  the  company, 
and  in  specifying  the  officers  of  the  company  who  should  negotiate 
them.  It  was  a  means  of  fixing  the  liability  of  the  company.  If  the 
bonds  had  been  made  payable  to  the  company,  they  could  not  have 
been  sold  or  pledged,  except  by  the  indorsement  of  the  company  by  its 
president  and  secretary.    I  take  it  that  the  words  "  in  favor  of "  used 
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in  this  statute  must  be  taken  in  their  usual  and  ordinary  signification, 
which  is  synonymous  with  "payable  to."  When  we  speak  of  a  note 
being  given  "  in  favor  of  "  a  person,  we  mean  and  are  understood  to  say 
that  it  is  payable  to  him.  I  think  that  the  act  contemplated  and  required 
that  these  bonds  should  be  made  payable  to  the  company,  and  that  there 
was  a  good  reason  and  purpose  in  so  requiring.  As  the  bonds  were  in 
fact  issued,  i.  e.,  payable  to  Warmoth  or  bearer,  the  company  could,  (and 
if  solvent,)  no  doubt  would  dispute  successfully  its  liability  to  the  State, 
by  denying  that  it  ever  received  or  disposed  of  them.  I  therefore  think 
there  was  a  fatal  variance  between  the  bonds  as  issued  and  the  statute 
authorizing  their  issue,  and  that  therefore  they  were  not  issued  "in 
strict  conformity  to  the  law."  I  prefer  to  rest  my  concurrence  upon  this 
ground. 

I  concur  in  the  decree  of  the  court  in  this  case. 


No.  6778. 
State  vs.  George  Washington  et  al. 

The  judge  presiding:  at  a  criminal  trial  can  not.  either  in  his  char^re  to  the  jury,  or 
at  any  time  during  the  trial,  declare  the  existence  of  any  fact  bearini;  on  the  case 
at  issue,  or  deny  the  existence  of  any  such  fact,  when  It  is  asserted  to  the  jury 
by  the  counsel  of  the  accused  in  the  course  of  his  ar(i:ument. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans, 
Whiiakery  J. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 

X.  Marrero  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Defendants  were  indicted  for  and  convicted  of 
rape,  a  crime — the  legal  price  of  which  should  ever  be  the  life  of 
the  perpetrator.  The  jurors  by  whom  they  were  tried,  returned 
against  them  the  qualified  verdict  of  "guilty,  without  capital  pun- 
ishment." If  guilty,  they  were  fortunate  indeed  that  a  too  merciful 
qualification  was  attached  to  the  verdict. 

During  the  trial  in  the  lower  court,  their  coimsel — in  addressing 
the  jury — asserted  tiiat  one  of  the  State  witnesses  had  testified 
that  the  prosecutrix  had  no  other  mark  of  violence  on  her  person 
but  the  laceration  of  her  private  parts.  The  judge  presiding 
denied  the  assertion  thus  made  by  the  counsel,  and  prevented  him 
from  commenting  on  the  disputed  fact.  To  that  interruption,  the 
prisoner  excepted,    and — on    that    ground — moved   for   a  new  trial. 

That  interruption  was  unauthorized  and  irregular — and,  as  it 
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came  firom  one  who  is  justly  presumed  to  stand  indifferent  and  dis- 
interested  between  the  prisoner  and  the  State,  from  one  in  whom 
an  impartial  jury  is  justly  indihed  to  believe  and  trust,  it  may 
have  influenced  their  minds  and  verdict  Were  he  mistaken,  the 
denial  by  the  judge  of  a  fact  asserted  by  an  attorney,  would 
often  impair,  and  might  even  destroy'  the  legitimate  effect  of  pro- 
per evidence,  dispel  reasonable  doubts,  reconcile  conflicting  opin- 
ions, change  already  formed  convictions,  and  substitute — ^to  that  of 
the  jurors — the  judge's  recollection  of  the  facts  disclosed  on  the 
trial. 

What  does  the  law  command?  '*In  his  charge  to  the  jury, 
the  judge  shall  not  state  or  repeat  the  testimony  of  any  witness 
— ^nor  shall  he  give  any  opinion  as  to  what  facts  have  been 
proven  or  disproved."  Revised  Statutes,  Sec.  1963.  This  he  did, 
during  the  trial  and  before  his  charge,  and  this  he  could  not 
legally  have  done  at  any  stage  of  the  trial.  In  bis  ardent 
zeal  to  protect  society  against  the  repetition  of  the  most  execrated, 
the  most  infamous  crime,  he  has  vitiated  the  verdict  returned 
against  the  prisoners,  and — ^to  our  regret — the  sentence  based  on 
that  verdict  must  fall. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  and  the  verdict  of  the  jury,  be  and  they  are 
hereby  annulled,  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  lower  court  for  a  new  trial. 
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^  ^'    Any  former  member  of  a  dissolved  commeroial  firm  may  be  brought  into  court  by  a 

30     ^  Arm  creditor  and  condemned  for  a  social  debt,  contracted  while  he  was  a  member. 

U&  ^^  on  a  citation  addressed  to  the  firm,  but  served  personally  on  him  :  when  the 

citation  is  accompanied  by  a  certified  copy  of  the  petition,  in  which  the  creditor 
prays  for  a  judgment  against  ecush  former  member  of  the  firm  in  solido,  \ 

The  reduction  of  an  agreement  to  writing,  signed  by  the  parties,  is  not  necessary  to  ' 

its  perfection  as  a  contract,  unless  it  clearly  appears  that  the  parties  intended 
that  it  should  not  be  complete  as  a  contract,  until  so  written  and  signed. 
Whoever  by  word,  or  act,  purposely  persuades  another  that  a  certain  state  of  things 
exists,  which  induces  him  to  act  so  as  to  alter  his  previous  position,  is  estopped 
from  denying  the  existence  of  that  state  of  things. 

A  FFEAL  from  the  Sixth  District  Court,  Parish  of  Orleans.    Saticier, 

Finney  &  MUler  for  plaintiff  and  appellee. 
J.  Q  Egan  for  defendants. 
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The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 

Manning  C.  J.  and  on  rehearing  by  Spencer  J. 

The  defendants  in  August  1873  leased  a  store  from  plaintiff  for  one 
year,  commencing  from  first  of  November  following  at  seventy-five  dol- 
lars per  month,  payable  at  the  end  of  each  month.  They  were  occupy- 
ing the  store  under  a  former  lease  at  the  time  the  new  lease,  or  agree- 
ment to  lease,  was  made,  and  the  rental  of  the  old  lease,  which  expired  on 
thirty-first  October  was  one  hundred  dollars  per  month.  The  agreement 
was  that  the  store  should  be  whitewashed,  and  a  written  lease  and  rent- 
notes  were  to  be  signed.  The  first  of  these  stipulations  was  performed 
by  plaintifEs,  and  they  also  had  prepared  the  necessary  writings  for  th& 
signature  of  the  defendants,  which  were  presented  to  them.  Objection 
was  made  by  them  because  of  an  opening  in  the  upper  part  of  a  wall,, 
and  this  was  closed  to  comply  with  their  wishes,  and  the  lease  and  note» 
again  presented  to  them  for  signature.  They  expressed  their  willing- 
ness to  sign  them,  but  deferred  doing  it  from  time  to  time,  giving  unsat- 
isfactory excuses  for  this  omission  or  delay  in  signing,  but  never  refus- 
ing, on  the  contrary  always  promising  to  execute  the  lease  and  sign  the 
notes. 

On  the  lOtb.  of  October,  the  plaintiffs'  agent  addressed  a  letter  to 
the  defendants,  reciting  at  length  the  agreement,  and  his  subsequent 
efforts  to  obtain  the  defendants'  signature  to  the  lease  and  notes,  recall- 
ing to  their  recollection  their  promises  to  sign,  their  delays,  and  inform- 
ing them  of  his  purpose  to  enforce  the  contract  They  promised  many 
times,  and  to  several  persons  to  comply  with  their  agreement.  The 
occupant  of  the  adjoining  store  was  requested  by  the  plaintifBB'  agent 
to  take  the  matter  in  hand,  and  he  says  that  Samuel  Weil,  one  of  the 
firm,  constantly  declared  his  intention  to  sign  the  papers,  and  talked 
with  him  about  the  lease  fifty  times.  It  is  indubitably  established  that 
the  defendants  made  the  agreement  to  lease,  and  afterwards  repeatedly 
expressed  their  willingness  and  intention  to  perfect  it  by  executing  the 
lease  and  notes.    But  they  never  did  execute  them. 

They  continued  however  in  the  occupancy  of  the  house,  and  during 
the  first  week  of  December  paid  the  rent  for  November  under  the  new 
lease.  After  this  payment  of  the  November  rent,  the  plaintiffe'  agent 
inquired  of  Samuel  Weil  again  if  he  had  executed  the  lease,  and  the 
latter  promised  to  do  it  the  next  day. 

On  the  15th.  of  December  the  plaintilfe'  agent  received  a  written 
notice  that  Samuel  Weil,  successor  to  Weil  &  Bro.  would  not  keep  the 
storehouse  longer  than  first  proximo,  and  this  was  signed  S.  Weil  per 
M.  G.  Weil.  On  the  26th.  of  that  month  plaintifCis  brought  this  suit  to 
recover  the  rent  agreed  on  in  this  new  lease,  and  provisionally  seized 
the  contents  of  the  store.  The  sum  sued  for  is  $825  with  interest  on  the 
monthly  instalments  from  their  maturities. 
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There  is  no  dispute  that  the  occurrences  have  been  correctly 
detailed.  Upon  one  matter  alone  is  there  any  difference,  and  that  is 
whether  notice  of  the  dissolution  of  the  firm  was  ever  given  to  plain- 
tlfSs.  But  the  defendants  deny  any  liability,  because  the  lease 
was  not  complete  until  they  had  signed  it.  There  was  an  agreement 
to  lease  upon  specified  terms,  and  the  lease  was  to  be  signed,  but 
this  agreement  was  never  consummated.  The  lease  never  was  signed. 
It  is  also  urged  in  defence  that  the  firm  of  Weil  &  Bro.  was  dissolved  on 
25th.  October  1873,  six  days  before  the  lease  was  to  begin,  and  notice  of 
its  dissolution  was  published  in  a  newspaper  on  the  31st.,  and  there- 
fore the  firm  could  not  be  held  responsible  on  the  lease,  and  that  it  has 
paid  all  the  rent  due  up  to  the  time  of  its  dissolution.  It  was  also  urged 
by  way  of  exception  that  the  firm  could  not  be  sued  after  its  dissolu- 
tion by  service  on  one  of  its  members,  and  that  no  judgment  could  be 
rendered  against  the  member  who  was  cited,  because  the  citation  was 
addressed  to  the  firm. 

The  defence  is  not  good,  and  first  as  to  the  exception.  Since  the 
case  of  Kearney  vs.  Fenncr  14  Annual  870.  it  has  not  been  disputed 
that  service  of  citation  upon  one  partner  of  a  commercial  firm  was  suffl- 
dent,  and  that  a  judgment  against  the  firm  was  properly  rendered  upon 
such  citation.  It  is  also  true  that  a  commercial  partnership  exists  for 
the  purpose  of  its  liquidation,  after  it  has  been  dissolved,  and  the  for- 
mer partners  may  be  sued  in  the  Court  of  the  firm  domicil  on  the  lia- 
bilities of  the  firm,  and  in  a  late  case  this  doctrine  was  extended  so  as 
to  permit  them  to  be  brought  in  by  attachment,  if  they  were  non-resi- 
dents.   LobdcU  vs.  Bushnell,  24  Annual,  295. 

A  commercial  firm  is  not  permitted  to  escape  its  obligations  by  a 
dissolution,  nor  will  such  dissolution  oppose  any  obstacle  to  its  creditors 
enforcing  their  obligations  in  the  court  where  they  were  enforceable  dur- 
ing the  existence  of  the  firm.  Troplong  remarks  this  as  an  anomaly ; — 
L'^tat  d'une  Socidt^  de  commerce  pendant  sa  liquidation  presente  de 
singulieres  anomalies.  Cette  Socidtd  est  dissoute,  mais  dans  Tusage  du 
commerce  elle  est  censee  subsister  encore  pour  se  liqulder.  Elle  a  pris 
fin  pour  commerce  pour  agir  et  entreprendre  ;  il  semble  qu*elle  se  pro- 
longue  en  quelque  sorte,  pour  regler  le  pass6  et  mettrc  ordre  a  ces 
afCalres.  C'est  cette  idee  qu'  exprime  la  formule  usitde  dans  les  circulaires 
des  n^ocians.  La  Soci6t6  ne  subsiste  plus  que  pour  sa  liquidation. 
Traite  de  la  Society,  2.  to  No.  1004. 

In  a  very  early  case,  Des  Boulets  vs.  Gravier,  1.  N.  S.  420.  this 
Court  approvingly  quotes  from  Pothior  the  general  rule  touching  the 
necessity  of  reducing  the  agreement  to  writing  and  thus  states  it ; — 
it  must  appear  to  be  the  intention  of  the  parties  to  make  the  perfection 
of  the  agreement  depend  on  the  writing,  for  if  it  was  merely  contem- 
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plated  to  secure  a  more  authentic  mode  of  proof,  then  neither  p€urty  can 
pretend  the  contract  was  not  complete.  2iacharie  formulates  the  doc- 
trine thus  ; — Ia  clause  par  laquelle  les  parties  conviennent  de  consigner 
leur  convention  dans  un  acte  sous  seing  priv^,  ou  de  la  faire  constater 
par  acte  notari^  n*en  fait  pas  dependre  I'existence  de  laccomplissement 
de  ces  formaliti^,  a  moins  qull  ne  resulte  dairement  des  termes  m^mes 
de  cette  clause  ou  des  inconstances,  que  telle  a  ^t^  Tintention  des  par- 
ties. Une  clause  de  cette  nature  doit,  en  general,  etre  considerde, 
Gomme  ayant  uniquement  pour  objet  d'assurer  la  preuve  de  la  conven- 
tion h  laquelle  elle  se  rapporte.    2  to  466  note. 

The  intention  of  the  parties  here  nowhere  appears  to  be  to  make 
the  existence  of  the  lease  depend  upon  its  formal  confection,  and  the  sign- 
ing. On  the  contrary  the  payment  of  the  November  rent  under  that  lease 
is  evidence  that  they  regarded  it  as  complete,  for  if  the  store  was  held 
under  the  old  lease,  a  hundred  dollars  should  have  been  paid  instead  of 
seventy-five.  The  defendants,  both  by  words  and  conduct,  induced 
the  plaintil&  to  believe  that  they  regarded  the  new  lease  as  binding 
and  complete,  and  it  is  a  sound  principle  of  law,  as  well  as  of  morals, 
that  where  one  by  his  words  or  conduct,  wilfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time.    Marsh  vs.  Smith,  5  Rob.  523. 

The  answer  of  the  defendants  to  this  is,  that  the  firm  of  Weil  & 
Brother  did  not  pay  the  November  rent,  nor  continue  occupying  the 
house,  but  only  Samuel  Weil,  one  of  the  former  members  of  that  firm, 
and  that  notice  of  the  dissolution  of  the  firm  was  brought  home  to 
plaintiffo  by  publication  in  a  newspaper,  as  well  as  by  personal  notice. 
The  agent  of  the  plaintiff  says  he  did  not  receive  personal  notice  of  the 
dissolution,  and  never  heard  of  it  until  late  in  the  year,  and  we  believe 
him.  It  was  said  in  oral  argument  by  the  defendants'  counsel  that  the 
plaintiffs  were  affected  with  notice  by  the  newspaper  publication,  and 
that  the  rule  is  that  to  those  who  had  had  dealings  with  a  firm,  a  news- 
paper publication  of  dissolution  was  all  that  was  required,  and  a  special 
notice  was  required  only  by  others.  The  rule  is  just  the  reverse.  Spe- 
cial notice  of  the  dissolution  should  be  given  to  those  who  have  had 
dealings  with  the  firm. 

Certainly  the  plaintiff  were  not  told  that  the  firm  had  ceased  to 
occupy  the  house  during  November  and  up  to  the  middle  of  December, 
when  the  defendant  were  often  applied  to  to  sign  the  lease,  and 
these  different  applications  afforded  convenient  and  appropriate  op- 
portunities for  such  information  to  be  given.  Nor  does  the  payment  of 
the  rent  for  November  by  Samuel  Weil  alter  the  relative  positions  of 
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the  parties.  He  was  one  of  the  firm,  and  its  active  member,  and  repre- 
sented it 

After  the  institution  of  the  suit,  the  rent  for  December  was  paid, 
and  is  so  considered  in  the  judgment,  and  in  March  the  plain tifb  rented 
the  house  to  other  parties  for  the  benefit  of  the  defendants  and  for  the 
remainder  of  the  term  of  their  lease.  This  rental  has  also  been  paid, 
and  plaintiffs  concede  that  credit  should  be  allowed  for  these  sums. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  affirmed,  subject  to  the  credit  of  fifty  dollars  on  the 
first  of  April  1874,  and  same  sum  on  the  first  of  each  succeeding  month 
up  to  and  including  the  first  of  November  of  that  year,  and  that  the 
plaintiffo  have  and  recover  their  costs  of  the  defendants. 


On  Reheabinq. 

The  opinion  of  the  court  was  delivered  by 

Spengeb,  J.  The  facts  of  this  case  are  in  the  main  fully  stated  in 
our  former  opinion  and  need  not  here  be  repeated. 

One  point  urged  by  the  defendant,  however,  did  not  receive  any 
special  mention  therein.  To  wit:  That  in  executing  the  writ  of  pro- 
visional seizure  it  is  alleged  that  the  sheriff  did  not  simply  seize  the 
effects  in  the  store  belonging  to  defendants,  but  actually  took  posses- 
sion of  the  leased  building  and  its  keys,  and  excluded  the  defendant 
from  the  premises.  It  is  claimed  that  this  was  an  act  for  which  plain- 
tills  are  responsible,  and  amounted  to  a  dissolution  of  the  lease.  There 
can  be  no  doubt  that  if  such  an  act  were  done  by  the  lessor  that  it 
would,  at  the  option  of  lessee,  dissolve  the  lease.  But  it  is  not  pre- 
tended that  the  sheriff  had  any  mission,  either  by  law  or  in  fact,  from 
the  plaintiffis  to  do  this  act  The  sheriffs  return  shows  only  a  seizure 
of  the  effects  in  the  house.  One  of  the  defendants'  clerks  swears  that 
the  sheriff  took  possession  of  the  house,  keys,  and  every  thing  in  the 
house. 

There  is  no  proof  that  plaintiffs  even  knew  of  this  fact,  if  fact  it  be. 
They  were  not  informed  thereof  by  the  sheriflTs  return  on  the  writ,  or 
by  any  act  or  word  on  the  part  of  defendants. 

This  silence  on  the  part  of  defendant,  especially  when  taken  in  con- 
nection with  the  formal  notice  of  the  fifteenth  of  December,  of  his 
intention  to  abandon  the  leased  premises  on  the  first  of  January,  prox- 
imo, makes  this  objection  come  with  very  bad  grace  from  him.  The 
seizure  was  made  on  the  twenty-sixth  of  December,  only  four  days 
hefore  the  time  he  had  fixed  for  his  abandonment,  and  we  regard  him 
as  estopped  from  setting  up  that  the  lease  was  dissolved  by  a  pretended 
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exclusion  from  a  house  which  he  had  formally  given  notice  he  intended 
to  quit 

The  only  serious  question  involved  is  that  raised  as  to  the  suffl- 
dency  of  the  citation.  It  was  addressed  ''to  Weil  &  Bro.,*'  and  served  in 
person  on  Samuel  Weil,  against  whom  alone  judgment  was  rendered. 
The  question  is,  therefore,  whether,  after  the  dissolution  of  the  firm  in 
fact,  but  before  any  special  notice  thereof  to  plaintifls  who  were  entitled 
to  such  notice,  a  citation  addressed"  to  the  firm,  and  served  on  a  mem- 
ber in  person,  will  have  the  effect  of  a  legal  citation  to  the  member  00 
served? 

The  question  is  not  free  from  difficulty.  We  have  lately  had  occa- 
sion, in  the  case  of  Banlett  vs.  Collier  White  Lead  Company,  to  examine 
and  review  the  authorities  upon  the  subject  of  the  proper  mode  and 
place  of  citing  the  members  of  a  dissolved  commercial  partnership,  in  a 
suit  for  a  debt  of  the  partnership.  We  then  held  that  each  partner 
must  be  separately  served  with  citation,  and  could  not  be  cited  to 
appear  in  such  suit  out  of  the  place  of  his  domicile. 

But  it  is  ui^ed  by  plaintifiGs  that  tills  rule  does  not  apply  until 
the  creditor  of  the  partnership  has  had  legal  notice  of  the 
dissolution,  and  that  until  such  notice,  the  firm,  qtioad  such  creditor, 
continues  to  exist  The  contrary  was  held  by  this  Court  in  Brashear  vs. 
Dwight,  2  An.  404,  when  it  was  said  :  "  It  is  satisfactorily  proved  that 
before  the  institution  of  this  suit  the  partnership  of  Bemiss,  Brashear  & 
Co.  had  been  dissolved,  and  the  dissolution  published  in  the  newspaper 
of  the  village  where  it  had  been  carried  on.  It  is  contended  tliat  the 
plaintiffe  in  the  suit  were  in  the  habit  of  trading  with  the  firm,  and  that 
notice  of  the  dissolution  should  have  been  brought  home  to  them  oth- 
erwise than  by  publications  in  the  newspapers. 

The  ground  would  be  well  taken  if  the  object  of  the  plaintiff  had 
been  to  make  the  defendant  liable  in  a  direct  action  against  him  for 
dealings  had  vnth  the  firm  after  its  alleged  dissolution,  but  it  does  not 
affect  the  manner  of  bringing  the  partners  of  a  dissolved  partnership 
into  Court" 

We  think,  therefore,  that  the  question  before  us  is  not  affected  by 
the  fact  that  the  creditor  has  or  has  not  had  notice  of  the  dissolution ; 
and  eliminating  ttiis  there  remains  the  simple  question,  whether  a  cita- 
tion addressed  to  the  dissolved  partnership,  and  served  on  one  of  the 
partners,  is  a  good  citation  of  that  partner? 

It  must  be  borne  in  mind  that  this  was  served  on  Samuel  Weil  in 
person,  with  the  citation  "to  Weil  &  Bro.,"  a  certified  copy  of  plaintiiTs 
petition,  in  which  it  was  specifically  alleged  and  set  forth  that  the  firm 
of  Weil  &  Bro.  was  composed,  of  Samuel  Weil  and  M.  Weil,  and  in 
which  there  was  a  prayer  for  judgment  against  the  firm  and  against 
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each  member  thereof  in  solido.  The  object  and  purpose  of  citation  is 
notice.  Under  the  facts  of  this  case  it  is  not  possible  that  Samuel  Weil 
could  have  been  misled  as  to  the  identity  of  himself  as  a  party  defend- 
ant in  such  cause.  The  citation  to  Weil  &  Bro.,  accompanied  by  the 
copy  of  petition,  and  served  on  Samuel  Weil  personally,  sufficiently 
designated  him,  and  was  a  substantial  compliance  with  art.  179  of  the 
Ck>de  of  Practice,  which  provides  that  the  citation  "  must  mention  the 
name  of  the  defendant  to  whom  it  is  addressed." 

We  think  this  case  comes  within  the  purview  of  the  doctrine 
held  by  the  courts  of  France,  under  their  code  of  procedure  which 
is  very  similar  to  ours.  The  rule  is  thus  stated  in  Ck>pier  vs.  Despus, 
Cassation,  twenty-third  of  November,  1836:  "Les  erreurs  ou  omis- 
sion dans  un  exploit  n'entrement  pas  nullity  toutes  les  fois  que  cet 
exploit,  ou  les  pieces  qui  Taccompagnent,  renferment  des  <^nonciations  qui 
peuvent  reparer  oes  erreurs  ou  omissions." 

On  the  other  points  involved  in  this  cas.e  we  adhere  to  the  views 
expressed  in  our  former  opinion,  and  see  no  reason  to  change  the  con- 
clusions therein  reached.  We  think  this  case  differs  from  that  of  Avan- 
dano  vs.  Arthur,  just  decided,  in  this,  that  Arthur  at  all  times  refused  to 
sign,  while  in  this  defendants  at  all  times  promised  to  sign  the  lease ; 
over  and  over  recognizing  its  existence.  So  the  parties  clearly  did  not 
contemplate  the  writing  as  the  completion  of  their  agreement,  but  only 
as  its  evidence. 

It  is,  therefore,  ordered  that  the  decjee  heretofore  rendered  by  this 
court  remain  undisturbed. 


No.  5397. 
David  L.  Ranlett  vs.  the  Collier  White  Lead  Company. 

BO     66| 

62   804       When  a  judbgrment  debtor  brings  suit  in  a  State  court  to  annual  a  jud^rment  of  that 


I        court  aflrainst  him.  and  in  favor  of  a  non-resident  creditor,  the  latter  is  not. 
1*22        415         under  the  act  of  Ck>n£rres8  passed  in  1789.  entitled  to  an  order  to  remove  the  case 
to  a  Circuit  Court  of  the  United  State. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans,  Lynch  ^ 
J. 

Singleton  and  Browne  for  plaintiff  and  appellant. 
J.  Ad,  Bozier  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  plaintiff  sues  to  annul  a  judgment,  obtained  in 
one  of  the  District  Courts  of  this  city  by  the  defendant,  against  the 
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commercial  firm  of  Dix  &  Ranlett,  of  which  plaintiff  was  a  member. 
The  defendant,  before  pleading,  filed  a  petition  praying  the  removal  of 
€he  cause  to  the  Circuit  Court  of  the  United  States  on  the.  ground  that 
the  Company  had  its  domicil  in  the  State  of  Missouri  while  the  plaintiff 
was  a  resident  of  Louisiana. 

A  similar  application  was  made  in  Goodrich  &  Hunton,  which  was 
also  an  action  to  cmnul  a  Judgment,  and  with  which  was  joined  a  prayer 
for  an  injunction  against  further  proceedings  upon  the  original  judg- 
ment until  the  suit  for  its  nullity  could  be  heard.  In  that  case,  our 
decision  was  based  upon  that  part  of  the  application  which  demanded 
the  removal  because  the  party  was  restrained  from  executing  his  judg- 
ment, and  the  removal  was  refused.    29  Annual.  372. 

The  present  suit  is  divested  of  that  feature,  and  is  an  action  of  nul- 
lity pure  and  simple.  The  petition  for  removal  was  filed  in  1874,  and  is 
claimed  under  the  act  of  Congress  of  1789. 

The  action  to  annul  a  judgment  is  a  pendant  to  the  original  suit, 
and  a  consequence  of  it.  In  that,  the  Collier  Company  sought  the  juris- 
diction of  the  State  Court,  and  obtained  its  judgment  therein.  It  was 
plaintiff,  and  waiving  its  right  to  proceed  in  the  courts  of  the  United 
States,  commenced  its  action  in  the  courts  of  the  State  where  its  debtors 
reside.  When  those  debtors,  or  either  of  them,  attack  the  judgment 
rendered  against  them  in  the  tribunal  that  rendered  it,  and  seek  to 
annul  it,  the  original  plaintiff  has  not  the  right  to  decline  the  iurisdiction 
selected  by  himself,  and  compel  his  debtor  to  go  with  him  into  another 
forum  to  test  the  validity  of  the  judgment  obtained  by  him.  The  lower 
Court  thus  ruled,  and  we  approve  it. 

The  defendant  then  excepted  to  the  petition  of  plaintiff^  that  it  dis- 
closes no  cause  of  action.  The  pleadings  do  not  inform  us  wherein  the 
petition  is  defective.  There  is  no  allegation  of  the  want  of  any  specific 
ingredient  in  the  complaint  of  plaintiff,  necessary  to  make  it  complete, 
and  we  are  left  to  conjecture  and  ascertain  what  it  may  be.  We  dis- 
cover none. 

Whether  the  alleged  grounds  of.  nullity  are  sufficient  to  warrant 
the  judgment  which  the  plaintiff  asks,  and  whether  the  co-defendant, 
Dix,  in  the  original  suit  should  have  been  a  party  to  this,  are  matters 
for  subsequent  inquiry.  At  present,  and  with  the  pleadings  before  us, 
we  have  only  to  reverse  the  judgment  of  the  lower  court  which  sus- 
tained the  exception  to  the  petition  because  it  disclosed  no  cause  of 
action,  and  dismissed  the  suit,  in  doing  which  the  judge  was  equally 
reticent  with  the  pleader  as  to  the  defects  that  vitiated  the  petition. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  reversed,  and  the  cause  is  remanded  thereto  to  be 
prooeedfed  with  according  to  law,  the  defendant  paying  costs  of  appeal. 
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Oir  Appligaotion  fob  Rehearing. 

Mabb,  J.  Appellant  was  a  member  of  the  commercial  firm  of  Dix  ft 
Ranlett,  which  had  its  domicile  at  New  Orleans.  This  partnership  waa 
dissolved  in  1859  or  1860 ;  and  in  1861  appellant  removed  to  the  parish 
'  of  Jefferson  where  he  resided  continuously  until  1865  or  1866.  In  Janu- 
ary, 1864,  suit  was  brought  against  him,  as  a  member  of  the  late  firm  of 
Dix  &  Ranlett,  by  the  Ck)llier  White  Lead  and  Oil  Company,  in  one  of 
the  District  Courts  of  the  parish  of  Orleans  ;  aud  Judgment  was  taken 
against  him  by  default,  which  was  confirmed  in  June,  1864.  He  demands^ 
in  this  suit,  the  nullity  of  that  judgment,  for  want  of  jurisdiction. 

The  appellee,  in  whose  favor  the  judgment  thus  attacked  was  ren- 
dered, excepted  on  the  ground  that  the  petition  disclosed  no  cause  of 
action.  The  allegations  of  fact,  on  which  appellant's  action  is  based 
were  not  traveised :  they  are  admitted  to  be  true,  and  must  be  taken 
to  be  true  for  the  purposes  of  ttds  exception. 

By  the  general  law  of  Louisiana  suit  must  be  brought  in  the  parish 
in  which  defendant  has  his  domicile,  if  he  reside  in  the  State.  C.  P.  arts. 
129,  162.  There  are  exceptions  to  this  rule,  one  of  which  is  that  "in 
matters  relative  to  partnership,  as  long  as  the  partnership  continues, 
in  all  suits  concerning  it,  the  parties  must  be  cited  to  appear  before  the 
tribunal  of  the  place  where  it  is  established."    C.  P.  art.  165,  no.  2. 

On  the  allegations  of  the  petition  the  presumption  would  be  that 
the  court  which  rendered  the  judgment  complained  of  was  without  juris- 
diction, unless  some  fact  appears  which  prevents  that  presumption,  and 
takes  the  case  out  of  the  general  rula  No  reasons  are  assigned  for  the  ' 
judgment  maintaining  the  exception ;  but  the  argument  of  counsel  for 
appellee  in  this  Court,  rests  upon  the  hypothesis  that  the  partnership 
continued  in  1864  for  the  purpose  of  liquidation,  although  it  was  dis^ 
solved  in  1859  or  1860 ;  and  that  the  partners  were  subject  to  the  juris- 
diction of  the  Court  of  the  place  of  the  social  domicile,  without  regard 
to  their  residence  or  domicile.  As  there  was  neither  allegation  nor 
proof  of  any  prolongation  of  the  partnership,  for  any  purpose  whatever, 
the  judge  must  have  assumed  that  it  continued  within  the  intent  and 
meaning  of  the  C.  P.  art.  165,  no.  2,  as  a  presumption  juris  et  de  jure. 

We  think  that  the  decision  in  Lobdell  vs.  Bushnell,  24  An.  relied 
upon  by  counsel  for  appellee,  has  been  misunderstood  and  misapplied 
The  case  was  thus : 

Lobdell  and  Colwell,  residing  in  the  parish  of  West  Baton  Rouge, 
Bushnell,  who  lived  in  one  of  the  Northern  States,  and  Woodward,  who 
resided  in  the  State  of  Mississippi,  were  partners ;  and  the  domicile  of 
the  partnership  was  at  New  Orleans.  About  two  years  after  the 
dissolution,  Lobdell  brought  suit,  in  one  of  the  courts  of  New  Orleans, 
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for  a  settlement  of  the  partnership.  Bushnell  was  found  at  New 
Orleans,  and  was  cited  personally ;  a  curator  ad  hoc  was  appointed  for 
Woodward  and  was  cited  in  his  stead ;  and  Colwell  was  cited  in  his  par- 
ish. Golwell  excepted  to  the  jurisdiction ;  and  his  exception  was  main- 
tained on  appeal.  A  rehearing  was  granted ;  and  the  first  decision 
was  set  aside,  and  the  exception  was  over-ruled.    The  Court  said : 

'*  The  partnership,  although  dissolved,  still  continued  for  the  pur- 
poses of  liquidation,  and  a  partition  of  the  gains.  And  we  think  the 
partners  may  be  sued  at  the  domicile  of  the  partnership  for  such  pur- 
poses."   24  An.  696,  697. 

There  was,  in  reality,  no  occasion  for  the  enunciation  of  this  propo- 
sition. Bushnell  did  not  reside  in  the  State  ;  and  he  was  properly  cited 
where  he  was  found  :  C.  P.  art  165,  no.  6  :  and  the  Ck>urt  thereby 
acquired  jurisdiction  as  to  him.  The  partners  were  not  bound  in  solido; 
they  were  joint  obligors,  liable  jointly  to  the  complaining  partner  for 
his  share  of  the  gains ;  and  all  of  them  were  necessary  parties  to  the' 
suit,  as  the  Court  well  observed.  £x  neces^tate  the  court  which  acquired 
jurisdiction  with  respect  to  one  of  them  was  vested  with  jurisdiction  as 
to  all  of  them ;  and  it  could  not  have  proceeded  to  judgment  without 
having  them  all  made  parties.  R  C.  C.  2085  ;  Faurie  vs.  Millaudon,  3  N. 
a  478.* 

In  support  of  that  part  of  the  opinion  just  quoted  the  Court  dted 
3  N.  S.    It  should  have  been  6  N.  S.,  188  :  6  La.,  685 :  and  13  La  484. 

In  the  first  of  these  cases,  Dufau  vs.  Massicot's  heirs,  Dufau,  Massicot, 
and  Wiltz  were  partners ;  and  Dufau  brought  suit  against  Massicot's 
heirs  to  recover  Massicot's  share  of  the  debts  of  the  partnership  paid 
by  Dufeu.  Wiltz  was  not  a  party  to  this  suit  The  Court  decided  that 
the  share  of  the  debts  of  the  partnership  due  by  one  of  the  pc^ners 
could  not  be  judicially  established  without  having  all  the  partners 
before  the  Court :  that  is,  a  partnership  can  not  be  liquidated  in  a  suit  in 
which  all  the  partners  are  not  parties. 

In  the  second  case,  Lincoln  vs.  Ball's  executors,  some  of  the  part- 
ners brought  suit  against  the  executors  of  a  deceased  partner,  for  liqui- 
dation. Another  of  the  partners  was  dead;  and  his  representatives 
were  not  made  parties.  The  Court  decided  that  in  a  suit  for  the  liqui- 
dation and  settlement  of  partnership  transactions  and  accounts  all  the 
partners  must  be  parties,  either  as  plaintiff  or  defendants. 

In  the  third  case.  Cutler  vs.  Cochran,  suit  was  brought,  after  the 
dissolution,  by  one  of  the  partners  for  the  use  of  himself  and  the  other 
partners,  on  a  note  payable  to  the  partnership.  The  Court  decided  that 
all  the  partners  must  join  in  the  suit. 


*By  act  of  1870.  No.  103.  published  la  Acts  of  1871.  p.  18.  joint  obligors  may  now  bo 
saed  separately,  and  jadiement  obtained  against  each  for  his  share. 
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It  was  in  this  case  that  Judge  Martin  said :  "On  the  dissolution  of 
a  commercial  partnership,  by  mutual  consent,  the  partnership  continues 
for  the  purpose  of  liquidation  ;  but  as,  during  its  existence,  all  the  part> 
ners  must  join  in  a  suit  against  its  debtors,  although  either  of  the  part- 
ners might  receive  payment  of  the  debt,  so,  after  the  dissolution,  an 
individual  partner,  notwithstanding  he  may  still  receive  payment,  can 
not  institute  suit  without  joining  his  co-partners." 

This  suffices  to  show  the  restricted  sense  in  which  Judge  Martin 
understood  that  a  partnership  continues  after  dissolution.  The  sev- 
eral partners  become,  by  the  dissolution,  in  the  absence  of  a  different 
agreement  and  provision,  and  where  it  has  not  become  necessary  to 
provoke  the  appointment  of  a  receiver  by  judicial  authority,  equal 
administrators  of  all  the  property  and  effects  of  the  partnership,  and 
liquidators  of  its  afOairs.  Their  interest  in  all  the  property  assets  of 
the  partnership  still  continues,  and  their  liability  to  the  creditors  of  the 
partnership  remains  unchanged,  notwithstanding  the  dissolution.  Tills 
seems  to  be  all  that  is  meant  by  what  Lindley,  in  his  work  on  Partner- 
ship, side  page  332,  characterizes  as  a  loose  statement,  **  that  a  partner- 
ship which  is  dissolved  is,  nevertheless,  deemed  to  continue  so  far  as 
may  be  necessary  for  winding  up  its  affairs."  See  Story  on  Partner- 
ship, i  325 :  Collyer,  J 118  :  Kent's  Coin.  3.  side  pages  56,  64 :  Crawshay 
vs.  Collins,  15  Ves.  227  :  Lyon  vs.  Haynes,  5  Manning  &  Granger,  541 ; 
Troplong,  Societe,  2,  p.  467,  no.  1000. 

Our  attention  has  not  been  called  to  the  decision  of  a  court  of  the 
State  of  Louisiana,  to  the  effect  that,  after  the  dissolution  of  a  partner- 
ship, the  several  partners  who  reside  in  parishes  different  from  that  in 
which  the  partnership  was  established,  may  be  sued  for  debts  of  the 
partnership  in  the  parish  of  the  social  domicile.  Certainly  no  such 
thing  was  decided  in  Lobdell  vs.  Bushnell,  nor  was  any  such  question 
presented  to  the  Court  in  that  case. 

When  a  partnership  is  dissolved  that  juridical  being,  that  ideality  no 
longer  exists ;  and  it  can  not  be  said  to  continue  in  the  Individuals  who 
composed  it,  or  in  the  liquidators  chosen  by  tliem,  or  in  the  receivers 
judicially  appointed,  in  any  other  or  different  sense  than  a  deceased 
natural  person  could  be  said  to  live  in  his  heirs,  or  executors,  or  admin- 
istrators. On  the  dissolution,  the  several  partners  become  subject  to 
the  general  laws,  which  were  suspended  with  respect  to  them  so  long  as 
the  partnerehip  continued,  in  all  suits  concerning  the  partnership.  All 
the  partners  in  a  commercial  partnership  are  liable  in  solido  for  the 
debts  of  the  partnership ;  and  when  the  partnership  is  dissolved,  that 
liability  may  be  enforced  against  them  singly  and  individuaUy.  Seo 
David  vs.  Eloi,  4  La.  107.    Lambeth  vs.  Vauter,  6  Rob.  127. 

In  Hobson  vs.  Whittemore,  13  La.  422,  it  was  held  that,  during  the 
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existence  of  the  partnership,  all  the  partners,  defendants,  must  be  cited 
before  the  court  of  the  social  domicile ;  and  that  the  plea  of  domi- 
cile in  another  parish  by  one  of  them  was  of  no  avail 

In  Black  vs.  Savory,  17  La.  86,  it  was  decided  that  after  a  dissolu- 
tion, two  of  the  partners,  who  lived  in  a  parish  different  from  that  of  the 
social  domicile,  mightr  be  sued  in  the  parish  of  their  domicile,  for  a  debt 
of  the  partnership. 

In  whatever  sense,  therefore,  it  can  be  said  that  a  partnership  con- 
tinues for  the  purpose  of  liquidation  notwithstanding  the  dissolution,  it 
is  not  true  in  the  sense  that  they  must  be,  or  that  they  can  be  cited  to 
appear  before  the  tribunal  of  the  social  domicile,  at  the  suit  of  creditors 
of  the  partnership,  when  they  reside  in  other  parishes.  Obligors  in 
^lido  are  amenable,  each,  to  the  jurisdiction  of  the  tribunal  of  their 
respective  domiciles ;  and  as  each  may  be  sued  alone  for  the  entire 
demand,  neither  reason  nor  authority  requires  that  they  should  be  pur- 
sued in  the  tribunals  of  other  parishes. 

•  We  should  not  have  deemed  it  necessary  to  go  into  this  discussion 
but  for  the  stress  which  has  been  laid  upon  the  decision  in  Lobdell  vs. 
Bushnell ;  and  the  manifest  misinterpretation  which  has  been  put  upon 

it. 

The  rehearing  is  refused. 


No.  6669.  ^.      -, 

The  State  vs.  Pat.  Malloy.  ^ 

A  criminal  information  may  in  two  separate  counts,  charge  two  separate,  but  kin- 
dred offenses,  growing  out  of  the  same  transaction.    Such  an  information  is  not  * 
obnoxious  to  the  objection  of  duplicity. 

An  information  charging  the  crime  of  burglary,  or  grand  larceny,  describes  the 
place  where  the  offense  was  committed  with  sufficient  certainty  when  it  gives  the 
parish,  the  name  of  the  owner  of  the  house,  and  the  house  in  which  the  offense  is 
alleged  to  have  been  committed. 

Where  an  information  under  the  count  of  grand  larceny,  charges  the  theft  of  vari- 
ous things  of  small  value,  a  verdict  of  the  jury  that  the  accused  is  guilty  of 
"petit"  larceny  is  sufficiently  responsive  to  the  indictment,  and  does  not  amount 
to  an  acquittal  on  the  count  of  grand  larceny. 

When  the  crime  charged  in  the  indictment  is  one  of  which  the  Superior  Criminal 
Court  has  jurisdiction,  the  finding  of  the  jury  for  any  smaller  crime  will  not 
divest  that  court  of  jurisdiction. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.     Whii- 
akcTy  J. 

H,  2^.  Ogden,  Attorney  General,  for  the  State. 
Ckillom  &  Castellanos  for  the  defendant. 
The  opinion  of  the  court  was  delivered  by 
Spengeb,  J.    Defendant  was  prosecuted  in  the  Superior  Criminal 
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Court  on  an  information  charging  that  he  did  in  the  parish  of  Orleans, 
etc.,  on  the  twenty-sixth  of  June,  1876,  first,  break  and  enter,  in  the 
night  time  and  with  intent  to  steal,  the  shop  of  one  Joseph  Cimarelle. 
Second,  that  having  so  broken  and  entered,  etc.,  he  did,  at  the  time  and 
place  aforesaid,  steal,  take  and  carry  away  one  gold  watch  of  the  value 
of  $150,  one  pair  of  shoes  of  the  value  of  $5,  and  certain  other  chattels, 
named  and  described.  In  other  words  the  information  contained  two 
counts,  one  for  bui^lary  and  one  for  grand  larceny,  growing  out  of  the 
same  transaction.  The  defendant  filed  a  motion  to  quash  the  informa- 
tion, first,  for  duplicity,  in  that  it  contains  two  counts  for  two  offenses, 
distinct,  substantive,  and  of  different  natures  and  character.  Second, 
for  uncertainty  in  that  it  does  not  describe  the  place  alleged  to  have 
been  burglariously  entered,  with  that  minuteness  which  would  enable 
him  to  plead  autre  fois  acquit  or  convict.  This  motion  was  overruled, 
and  the  trial  resulted  in  the  following  verdict : 

"  We,  the  jury,  find  the  accused  of  the  first  charge  not  guilty.  The 
second  charge  not  guilty.    We  find  said  accused  guilty  of  petit  larceny. " 

Thereupon  the  accused  filed  a  motion  in  arrest  of  judgment — assign- 
ing as  grounds  therefor,  those  of  the  motion  to  quash  already  men- 
tioned, and  these  in  addition,  to  wit :  First :  That  the  verdict  of  petit 
larceny  is  not  responsive  to  the  information.  Second :  That  under  the 
verdict  the  Superior  Criminal  Court  was  without  jurisdiction.  Third  : 
That  under  the  verdict  of  not  guilty  of  the  charges  in  the  two  courts, 
the  prisoner  is  entitled  to  his  discharge.  This  motion  was  overruled 
and  the  defendant  sentenced  to  two  years  at  hard  labor.  He  appeals. 
His  counsel  has  not  favored  us  with  an  argument  or  any  reference  to 
authorities. 

The  motion  to  quash  was,  we  think,  properly  overruled.  There  is 
no  duplicity  in  the  information.  It  charges  in  separate  counts  two  kin- 
dred offenses  growing  out  of  one  and  the  same  transaction.  See  8  A. 
109,  114.  We  think  the  objection  that  there  is  no  certainty  in  the 
charge  is  not  well  taken,  even  as  to  the  charge  of  burglary,  of  which  he 
was  acquitted,  much  less  as  to  that  of  grand  larceny,  under  which  he 
was  convicted. 

A  verdict  of  guilty  of  petit  larceny  is  responsive  to  an  indictment 
charging  the  theft  of  various  articles,  as  in  this  case.  By  the  verdict  he 
was  found  not  guilty  of  grand,  but  guilty  of  petit  larceny.  This  was  no 
more  an  acquittal  under  that  count,  than  a  verdict  of  "not  guilty  of  mur- 
der,'*  but  "guilty  of  manslaughter"  would  be  an  acquittal  under  an 
indictment  for  murder.  The  other  objection,  that  the  verdict  of  guilty 
of  petit  larceny  divested  the  Superior  Criminal  Court  of  jurisdiction, 
can  hardly  be  considered  as  serious.  The  jurisdiction  of  courts  in  crim- 
inal matters  is  governed  by  the  offense  charged  or  penalty  imposed. 
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juBt  as  that  of  civil  tribunalB  is  governed  by  ttie  amount  in  dispute.  If 
on  account  of  the  absence  of  some  ingredient  of  the  olTence  charged, 
the  oiTense  is  reduced  to  a  less  penal  one  of  a  kindred  nature,  the  court 
may  sentence  for  the  lesser  ofTense,  although  an  indictment  for  that 
offense  could  not  have  been  originaUy  entertained  by  it ;  just  as  a  civil 
court  may  on  trial  of  a  demand  for  a  greater,  give  judgment  for  a  lesser 
amount  than  its  jurisdiction  originally  embraces. 

The  sentence  and  judgment  appealed  from  are  affirmed. 


No.  6763. 
Bebtrakd  Salot  vs.  Amos  S.  Collins. 

A  jad^ment  of  the  lower  court  which  dissolves  an  injunction,  and  which  passes 
definitively  on  all  the  essential  points  at  issue  between  the  parties,  i^  a  final 
judfirment  from  which  an  appeal  will  lie  to  this  court. 

But  a  judfirment  is  incomplete  until  si«:ned  by  the  jud^re  who  rendered  it,  and  hence, 
until  thus  signed,  this  court  can  not  take  cognizance  of  an  appeal  from  it. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleana     Pardee, 

A  J. 

Charles  K  Schmidt  for  plaintiff  and  appellee. 

CuUom  &  CasteUanos  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Under  a  writ  of  seizure  and  sale  the  sheriff  of  the  parish 
of  Orleans  advertised  and  was  about  to  sell  the  nu)rtgaged  property, 
when  Collins,  the  mortgagor,  obtained  an  injunction,  on  the  ground  that, 
either  the  judge  who  granted  the  order  was  without  jurisdiction  or  the 
civil  sheriff  of  the  parish  of  Orleans  was  without  power  or  authority  to 
execute  the  writ. 

Saloy,  the  seizing  creditor,  moved  the  court  to  set  aside  and  dis- 
solve the  injunction,  with  damages  and  costs,  on  the  grounds: 

First — ^That  the  injunction  bond  was  irregular,  and  insufficient 

Second — That  the  surety  on  the  bond  was  not  good  and  solvent. 

Third — ^That  the  petition  for  injunction,  on  its  face,  discloses  no 
cause  of  action,  and  no  right  to  the  relief  prayed  for. 

The  judge  gave  his  reasons  at  length,  and  signed  them,  for  his  judg- 
ment; and  on  the  same  day,  rendered  judgment  dissolving  the  injunction, 
with  twenty  per  cent  damages,  and  costs;  and  CoUins  appealed. 

The  judgment  which  we  find  in  the  record  is  copied  from  the 
minutes.  It  is  not  signed,  nor  is  there  any  evidence  or  indication  in  the 
record  that  it  was  actually  signed. 

The  sole  purpose  of  the  injunction  suit  was  to  arrest  the  proceed- 
ings under  the  writ  of  seizure  and  Bale,  on  the  grounds  stated  in  the 
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petitioD.  The  judgment  diBsolving  the  ioj unction,  with  damages  and 
costs,  decided  all  the  points  in  controversy  between  the  parties;  and  it 
was,  therefore,  a  final  judgment ;  C.  P.  article  539 ;  which  the  law 
required  the  judge  to  sign.    C.  P.  art.  546. 

This  court  has  jurisdiction  of  appeals  from  final  judgments,  C.  P., 
art.  565,  and  of  such  interlocutory  judgments  as  may  cause  irreparable 
injury.  Art.  566.  But  an  interlocutory  judgment,  which  need  not  be 
signed,  is  merely  a  decision  on  preliminary  matters,  which  still  leaves 
the  merits  to  be  disposed  of  by  the  definitive  judgment.    0.  P.  art.  538. 

No  appeal  lies  from  a  definitive  judgment  until  it  is  signed.  The 
appeal,  therefore,  in  this  case  was  premature,  and  this  court  is  without 
jurisdiction  to  entertain  it,  or  to  make  any  further  inquiry  touching  it 

The  appeal  therefore  is  dismissed  with  costs. 


No.  6461. 
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Police  Jury  of  the  Parish  of  Plaquemines  vs.  James  Foulhouze  et  al. 

The  riffht  to  an  offloe  will  not  be  considered  on  any  rule  taken  in  this  court. 

If  it  appears  from  a  scrutiny  of  all  the  provisions  of  an  act  of  donation  inter  vivoa 
that  it  was  the  real  intention  of  the  donor,  and  of  the  donees,  that  the  land  con- 
veyed by  the  act  should  be  dedicated'  to  public  use.  such  land  will  be  held  as  thuB 
dedicated. 

Property  dedicated  to  public  use  is  not  liable  to  seizure  and  sale. 

Property  held  by  a  municipal  corporation  in  trust  for  public  uses  can  not  be  alien- 
ated by  the  corporation,  nor  subjected  to  seizure  and  sale  by  any  of  its  creditors. 

Where  a  certain  tract  of  land  has  been  dedicated  to  public  use— the  whole  of  it 
remains  thus  dedicated,  although  only  a  part  has  been  actually  put  to  public  use. 
Nor  is  this  dedication  at  all  impaired  because  a  part  of  the  land  has  been  tempo- 
rarily leased  to  private  individuals. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.   Pardee,  J. 

B.  T,  Beauregardf  District  Attorney  pro  tern.,  and  Henry  ChiapeUa 
for  plaintiff  and  appellee. 

E.  Howard  Mc  Caleb  for  defendants. 

The  opinion  of  the  court  was  delivered  on  the  rule  by 

Manning,  G.  J.,  and  on  the  merits  by  Spencer,  J. 

Mr.  B.  T.  Beauregard  applied  to  this  Court  to  be  recognized  as  Dis- 
trict Attorney  pro  tempore  of  Plaquemines  Parish,  and  exhibited  a  com- 
mission therefor.  The  order  was  made,  though  there  was  no  occasion 
for  either  the  application  or  the  order.  Shortly  thereafter  he  filed  a 
motion  in  this  cause,  and  thereupon  T.  A.  Flanagan  took  a  rule  upon 
him  to  shew  cause  why  this  order  of  recognition  should  not  be  rescinded. 
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this  relator  alleging  that  he  is  the  l^al  District  Attorney  pro  tern,  of 
that  parish. 

This  has  the  appearance  of  an  attempt  to  determine  the  contesta- 
tion for  an  office  under  the  guise  of  this  rule  to  rescind  an  order.  We 
shall  take  no  action  in  the  case  until  it  has  been  determined,  judicially  or 
otherwise,  who  is  the  person  to  represent  the  parish  in  this  suit. 

We  shall  dismiss  the  rule,  and  rescind  the  order  of  recognition, 
thus  restoring  all  parties  to  the  status  quo  and 

It  is  accordingly  so  ordered. 


On  the  Mebits.  ^ 

Spenceb,  J.  Defendants  being  judgment  creditors  of  the  parish  of 
Plaquemines  issued  execution,  seized  and  advertised  for  sale  "  a  certain 
tract  of  land  *  *  having  and  measuring  one  arpent  front  by  thirty- 
six  arpents  in  depth,  bounded  in  front  by  certain  lands  belonging  to  the 
parish  of  Plaquemines  on  which  are  situated  the  Court  House  and  jail 
of  said  parish,  etc."  *  ♦  «  The  said  land  being  the  thirty-six 
rear  arpents  of  a  certain  tract,  acquired  by  defendant,  the  parish  of 
Plaquemines,  from  Jacques  Larose  by  Act  of  Donation  inter  vivos  passed 
before  Ed.  Barnett,  notary,  etc.,  on  the  twentieth  of  June,  1846."  The 
land  thus  seized,  together  with  that  referred  to  as  containing  the  Court 
House  and  jail,  constituted  a  tract  which,  as  stated,  was  donated  by 
Larose,  "  to  the  inliahitanis  of  the  parish  of  Plaquemines. "  The  Act  of 
Donation  contains  the  following  clauses :  the  donor  declares  "  that  he 
does  by  these  presents  make  donation  inter  vivos,  gratuitous  and  irre- 
vocable, unto  the  inhabitants  of  the  parish  of  Plaquemines  in  this 
State,  their  heirs  and  successors,  herein  represented  by  Messrs.  Andre 
Casse,  Geo.  N.  Johnson  and  Geo.  N.  Buford,  duly  authorized,  etc,  by 
the  police  jury  of  said  parish,  accepting  the  same  for  said  inhabitants, 
and  acknowledging  possession  thereof,  a  certain  arpent  of  land,  etc." 
— describing  the  land  aforesaid — "  To  have  and  to  hold  the  said  arpent 
of  land  and  appurtenances,  unto  the  said  inhabitants,  etc.,  to  their  pro- 
per use  and  behoof  forever. " 

"  The  present  donation  is  made  on  the  express  condition  that  said 
inhabitants  shall  build  and  erect  the  Court  House  of  the  aforesaid  par- 
ish on  the  piece  of  ground  herein  above  described. " 

The  Court  House  and  jail  were  erected  on  that  part  of  said  tract 
fronting  on  the  Mississippi  river.     It  seems  that  the  police  jury  in  1875 
leased  the  rear  portion  of  said  tract — the  thirty-six  arpents  now  seized — 
to  one  Cantrelle,  who  cultivated  it  in  rice. 
5 
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The  police  jury  send  out  this  injunction  against  the  sale  of  said 
land  under  execution  as  aforesaid,  on  the  ground  that  the  same  had 
been  dedicated  to  public  use  and  was  '*  Iwra  de  commerce, " 

The  Court  a  qua  so  held,  and  the  defendants  appeal. 

There  can  be  no  doubt  that  Larose,  by  said  donation,  intended  to 
set  apart  the  land  in  question  to  a  public  use.  He  declares  that  the 
donation  is  made  "  on  the  express  condition ''  that  the  donees  should 
build  the  Court  House  thereon.  The  appellants  in  their  argument 
admit  that  this  was  tlie  motive  which  induced  the  donation,  but  say  it 
was  not  a  condition  of  the  donation.  It  matters  not  whether  this  stipu- 
lation was  or  was  not  a  condition  in  the  technical  sense  of  that  term. 
It  is  the  duty  of  this  court  to  ascertain  the  intent,  "  the  motive  "  actu- 
ating the  parties,  and  to  give  effect  thereto  if  not  unlawful.  The  right 
of  Larose  to  dedicate  this  piece  of  property  to  public  uses  is  not  dis- 
puted. If  such  was  the  motive  and  intent  which  actuated  him  to  make 
the  donation — and  if  the  donation  was  accepted  for  the  purpose  intended 
by  the  donor,  it  would  seem  past  all  controversy  that  the  act  of 
donation  was  intended  to,  and  did,  (lo(iicate  the  property  given  to  the 
use  of  the  public. 

Property  dedicated  to  public  use  can  not  be  the  subject  of  private 
ownership.  It  is  out  of  commerce,  and  not  liable  to  seizure.  R.  C.  C. 
449,  454,  455,  and  458.  Police  Jurv  of  Baton  Rouge  vs.  Michel  4  A.  84, 
7  A.  595, 18  A.  560,  2  A.  527,  21  A.  244,  29  A.  38,  630— Dillon  on  Municipal 
Corporations,  Sec.  531. 

It  is,  perhaps,  not  unworthy  of  note  that  this  donation  is  made  "  to 
the  infiahitants**  of  the  paiish  of  Plaquemines,  and  not  to  the  parish  in 
its  corporate  capacity.  If  the  corporation  can  in  any  sense  be  deemed 
the  owner  or  holder  of  the  property  donated,  it  owns  or  holds  it,  by  the 
very  terms  of  the  act,  "  for  the  proper  use  and  behoof  forever "  of  the 
inhabitants. 

"A  municipal  corporation  has  no  implied  or  incidental  authority  to 
alienor  dispose  of  for  its  own  benefit  property  dedicated  to,  or  held  by  it, 
in  trust  for  the  public  use,  nor  can  it  extinguish  the  public  uses  in  such 
property,  nor  is  such  property  sulject  to  the  payment  of  the  deht^  of  the 
municipality"    Dillon  on  Municipal  Corporations,  Sec.  512. 

"Municipal  corporations  possess  the  incidental  or  implied  right  to 
alienate  or  dispose  of  their  property,  real  or  personal,  of  a  private 
nature,  unless  restrained  by  charter  or  statute :  they  can  not,  of  course, 
dispose  of  property  of  a  public  nature,  in  violation  of  the  trusts  upon 
which  it  is  held,  nor  of  the  public  squares,  streets  or  commons.  The 
distinction  is  between  property  which  a  corporation  may  own,  the  same 
as  a  natural  person,  and  that  which  it  holds  in  general  or  special  trust." 
Dillon  on  Municipal  Corporations,  Sec.  445. 
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What  the  corporation  can  not  itself  do  directly,  can  not  be  done 
indirectly  by  judicial  process. 

We  see  no  significance  whatever  in  the  fact  that  the  whole  of  the 
donated  tract  is  not  in  actual  public  use.  It  suffices  that  the  public  has 
a  right  to  use.  Nor  does  the  fact  that  the  part  seized  was  cultivated 
in  rice  in  1875,  under  lease  from  the  parish,  operate  to  deprive  the  pub- 
lic of  its  rights  of  use.  We  have  just  seen  that  the  paiish  can  not 
directly  or  indirectly  divest  the  property  of  its  public  character.  How 
much  of  said  property  is  or  is  not  needed  for  the  use  of  the  public,  is  not, 
in  its  nature,  a  judicial  question.  It  suffices  for  us  to  know  that  the 
public  1ia8  a  right  to  the  use  of  the  wlwle,  and,  for  aught  we  can  know, 
may  have  some  day  necessity  for  its  use.  Fifty  years  hence  the  Court 
House  and  jail  may  be,  by  encroachments  of  the  river,  driven  to  what 
is  now  the  rear  arpent  of  the  tract  But  these  are  considerations  with 
which  this  Court  has  nothing  to  do.  We  must' ascertain  and  enforce 
the  rights  of  parties — which  are  governed  by  the  law  and  not  by  the 
river. 

There  is  no  error  in  the  judgment  api»wiled  from  and  it  is 
affirmed  with  costs  of  both  courts. 


No.  6652. 
J.  M.  Serba  k  Hijo  vs.  Hoffman  &  Co.  liOQ  175 

109    180 
III  deter m in iug  what  effect  the  discharge  in  bankruptcy  of  a  principal  debtor  will 
have  on  the  oblijgration  of  his  surety,  this  court  will  be  srulded  by  tho  law  of  Loui- 
siana and  not  by  the  bankrupt  law. 
Under  the  law  of  this  State  the  discharfire  in  bankruptcy  of  the  principal  on  an 
appeal  bond,  will  notrelease  the  surety  on  that  bond  from  any  oblieration  he  in- 
curred by  sifirniner  the  bond. 
Tho  surety  who  pays  the  debt  of  his  principal  is  subrofiratcd,  by  more  operation  of 
law.  to  all  the  risrhts  of  tho  creditor.    No  act  of  subrogation  by  the  creditor,  in 
his  favor,  is  required. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Roge?*8, 
J. 

Geo.  L.  Bright  for  plaintiffs  and  appellants. 

Hudson  &  Feam  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  obtained  judgment  against  Hoffman  &  Co.  for 
$1945  29  in  gold,  with  five  per  cent  interest  in  gold  from  twenty-sixth 
November,  1872,  and  costs. 

Defendants  took  a  suspensive  appeal,  giving  Wolkart  as  surety  on 
the  bond.  Pending  this  appeal,  Hofftnan  &  Co.  were  adjudged  bank* 
rupts  and  discharged  as  such. 
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The  appeal  was  tried  and  the  judgment  below  affirmed  against  Hoff- 
man &  Co.  who,  however,  afterward  pleaded  their  discharge  from  the 
judgment 

The  plaintiff  thereupon  in  due  form  proceeded  against  the  surety 
for  the  amount  of  the  judgment  against  Hofbnan  &  Co.  The  surety 
pleaded  that  he  was  released  by  reason  of  the  discharge  in  bankruptc}*^ 
of  his  principals;  and  the  court  below  so  held.  Plaintiff  appeals,  and 
the  question  is  presented  to  this  court. 

Counsel  on  both  sides  have  discussed  this  question,  as  one  depend- 
ing on  the  bankrupt  law,  and  have  cited  us  to  numerous  authorities 
from  the  reports  of  other  States,  pro  and  con.  As  might  be  expected 
there  is  considerable  conflict  among  them,  and  for  the  simple  reason, 
no  doubt,  that  these  courts  were  governed  by  different  systems  of 
law. 

The  bankrupt  law  undertakes  to  regulate  and  govern  the  rights  and 
obligatiojis  of  the  bankrupt  only.  It  provides  the  manner  and  effect  as 
to  himself  of  his  discharge^  but  in  no  way  undertakes  to  determine  the 
effect  of  his  discharge  upon  the  obligations  of  others — out  of  super- 
abundance of  caution,  however,  the  5118th  section  of  the  United  States 
Revised  Statutes  declares:  "  No  discharge  shall  release,  discharge,  or 
affect  any  person  liable  for  the  same  debt  for  or  with  the  bankrupt  either 
as  partner,  joint  contractor,  indorser,  surety,  or  otherwise." 

In  determining  the  effects  of  a  discharge  of  the  principal,  upon  the 
obligations  of  liis  surety,  we  have  therefore  nothing  to  do  with  the 
bankrupt  act.  It  is  the  law  of  Louisiana  alone  which  governs,  and  to 
which  we  must  look  for  a  solution.  Hence  we  attach  but  little  weight  to 
the  decisions  of  foreign  tribunals  upon  their  own  laws,  differing  perhaps 
radically  from  ours.  It  may  well  be  that  the  effect  of  a  discharge  of 
the  principal  would  be  to  release  the  surety,  by  the  law  of  Massachu- 
setts, and  not  to  release  him  by  laws  of  New  York. 

Under  the  law  of  Louisiana,  therefore,  does  the  discharge  in  bank- 
ruptcy of  the  principal  release  the  surety  ? 

Article  3014,  O.  C.  C,  says:  "  The  obligation  of  the  surety  toward 
the  creditor  is  to  pay  him  in  case  the  debtor  should  not  himself  satisfy 
the  debt,"  etc. 

To  satisfy  a  debt  in  the  sense  of  the  law  is  to  pay  it — to  perform  or 
do  the  thing  one  is  obligated  to  do  or  perform. 

Does  a  discharge  in  bankruptcy  operate  a  payment  of  the  debt — a 
performance  of  the  obligation  ?  In  a  late  case,  "  Ludeling  vs.  Fulton," 
29  An.  720,  this  court  said:  "  A  surrender  in  bankruptcy  does  not  oper- 
ate or  have  the  effect  of  a  payment.  Payment  extinguishes  absolutely 
the  obligation,  both  morally  and  legally.  Bankruptcy  is  simply  a  bar 
to  the  enforcement  of  it,"    We  adhere  to  that  doctrine,  and  consider  it 
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elementary.  When  we  turn  to  our  Code  under  the  chapter  treating  of 
"  the  extinction  of  suretyship,''  we  find  no  such  cause  as  that  of  the 
bankruptcy  of  the  principal.  On  the  contrary,  we  find  by  article  3029 
that  the  surety  "  can  not  oppose"  to  the  creditor  **  exceptions  which  are 
personal  to  the  debtor."  We  find,  also,  by  article  8026,  that  so  far  from 
the  "  bankruptcy  or  insolvency"  of  the  principal  releasing  the  surety, 
the  latter  is  given  the  privilege  of  proceeding  against  the  principal  or 
his  estate  for  indemnity,  before  paying  or  even  being  sued  for  the 
debt. 

To  hold  that  the  bankruptcy  or  insolvency  of  the  principal  releases 
the  surety,  would  be  to  expunge  the  title  of  suretyship  from  our  Code. 
It  would  be  to  render  that  important  contract  a  mockery,  a  delusion,  and 
a  snare.  The  very  purpose,  and  the  only  purpose,  of  suretyship  is  to 
save  the  creditor  from  the  effects  of  the  insolvency,  bankruptcy,  or 
inabUity  to  pay  of  the  principal. 

As  we  have  seen,  the  obligation  of  the  surety  is  to  pay  the  debt 
if  the  principal  does  not  pay  it.  The  defendant's  argument  makes  the 
surety  liable,  if  the  principal  does  not  pay,  or  does  not  go  into  bankruptcy. 
Tnis  last  condition  is  not  found  in  the  law  of  Louisiana.  The  distinction 
between  the  "  insolvency"  and  "  bankruptcy"  of  the  principal,  as  to  its 
efifects  on  the  obligations  of  the  surety,  ia  equally  without  foundation  in 
our  law.  It  matters  not  whether  the  non-payment  by  the  principal  pro- 
ceeds from  insolvency,  bankniptcy,  dishonesty,  minority,  or  coverture. 
It  is  tJie  fact  of  non-payment,  non-performance,  by  the  principal  which 
renders  the  surety  liable.  Nor  is  there  any  force  in  the  objection  that 
after  the  bankruptcy  the  creditor  can  not  subrogate  the  surety.  It 
requires  no  act  of  subrogation  by  the  creditor.  The  law  subrogates  the 
surety  to  such  rights  as  the  law  gives  the  creditor — ^to  such  rights  as  the 
creditor  has— no  more,  no  less.  If  the  insolvency,  bankruptcy,  or  dis- 
honesty of  the  debtor  has  rendered  those  rights  valueless,  it  is  the 
surety's  misfortune — not  the  creditor's  fault.  The  creditor  does  not 
warrant  that  the  debtor  will  pay  the  surety.  The  judgment  appealed 
from  is  erroneous. 

It  is  ordered  and  decreed  that  it  be  reversed;  and  it  is  now  ordered 
and  decreed  that  the  plaintiiT,  Serra  e  Hijo,  have  and  reox)ver  of  the 
surety,  Justin  Wolkart,  the  amount  of  the  judgment  of  said  Serra  e 
Hijo  against  Hoffman  &  Co.,  to  wit:  nineteen  hundred  and  forty-five 
dollars  and  twenty-nine  cents,  in  gold,  with  five  per  cent  interest  in  gold 
thereon  from  twenty-sixth  November,  1872,  till  paid,  and  all  costs  of 
that  suit,  as  well  as  the  costs  of  this  suit. 
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No.  6681. 

State  ex  rel.  Fred.  Duffel,  District  Attorney  pro  tem.,  et  al.  vs. 

Morris  Marks. 

The  real  issue  between  the  parties- to  a  suit,  which  has  been  formally  passed  on  by 
the  lower  Court,  will  not  be  considered  on  a  motion  to  dismiss  the  appeal.  It 
must  be  referred  for  decision  to  the  trial  of  the  case  on  the  merits. 

The  fllini;  of  the  transcript  of  appeal  in  the  Supreme  Court,  (in  acase  wherein  a  con- 
test for  olBce  is  involved.)  nine  days  after  the  jud^rment  in  the  case  was  sifrned  by 
the  lower  Court,  is  within  the  lesral  delay. 

No  acauiescence  in  the  jud(?ment  of  the  lower  Court  made  by  one  of  the  appellants, 
or  his  attorney,  can  prejudice  the  right  of  appeal  of  another  appellant,  who  was 
not  a  party  to  the  act  of  acquiescence. 

Any  interested  person  may  bring  up  the  record  of  an  appeal  from  the  lower  Court, 
and  deposit  it  in  the  hands  of  the  clerk  of  the  Supreme  Court. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Maker,  J, 

T.  C,  Egan,  Assistant  Attorney  General.  Fredei^ick  Duffel,  District 
Attorney  pro  /em.,  et  al.  for  plaintiflCs  and  appellants. 
J,  D.  Augitsiiv,  Gas.  A.  Breaiix,  etal.  for  defendant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  his  official  capacity  as  District  Attorney  pi^o  temjxyre, 
Frederick  Duffel  filed,  in  the  District  Court  for  the  parish  of  Ascension, 
on  the  relation  of  Othello  J.  Flagg,  a  petition  in  which  he  alleges — in  sub- 
stance— that  Morris  Marks  who  claims  to  have  been  elected  and  commis- 
sioned as  Judge  of  the  Fourth  District  of  the  State,  did  not — ^when 
elected — possess  the  qualifications  required  by  the  Constitution  of 
Louisiana  to  hold  said  office,  and  that  said  Flagg,  who — previous  to 
and  at  the  date  of  defendant's  election,  was  discharging  the  duties  of 
that  position,  is  alone  authorized  to  act  in  that  capacity,  until  a  qualified 
successor  shall  legally  be  inducted  into  that  office. 

The  relation  concludes  with  the  prayer  that  Morris  Marks  be 
restrained  and  prohibited  from  assuming  and  usurping  the  functions  and 
prerogatives  of  the  office  of  Judge  of  the  Fourth  District  of  this  State. 
On  the  ninth  of  December  1876,  the  inj  unction  thus  applied  for  was  granted 
by  the  parish  judge  of  Ascension,  and  soon  after — on  motion  of  the  dis- 
trict attorney — "  said  injunction  and  all  the  proceedings  had  or  orders 
therein  issued  were  discontinued,  reserving  what — in  said  entry — is 
termed  the  main  action.  Defendant  then  filed  his  exceptions  and 
answer,  and — on  application  of  his  counsel — the  exceptions  and  the 
merits  were  cumulated. 
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This  done,  the  ccise  was  fixed  and  tried,  the  relator's  action  dismissed, 
and  defendant  recognized  as  the  Judge  of  the  Fourth  I>istrict.  From 
the  decree  dismissing  that  action,  the  State — through  the  district  attor> 
ney,  and  Flagg— through  his  counsel— have  appealed  to  this  Court  In 
his  petition  to  that  effect,  the  district  attorney  avers  that  the  State  is 
injured  and  aggrieved  by  the  judgment  referred  to,  and  here  we  tran- 
scribe his  own  words,  •*  excepting  that  portion  rendered  in  the  matter  of 
the  relator,  0.  J.  Flagg,  which  is  acquiesced  in  by  said  State.** 

Defendant  urges  a  dismissal  of  this  appeal,  on  the  grounds : 

First — That  the  transcript  was  not  filed  in  this  Court  within  ten  days 
after  the  rendition  of  the  judgment 

Second — That,  on  the  face  of  the  record,  Flagg  is  without  interest  to 
prosecute  this  appeal. 

Third— That  the  State  has  acquiesced  in  the  judgment. 

Fourth — That  he,  defendant,  has  not  been  properly  cited  to  appear 
in  this  Court 

The  last  ground  is  not  discussed  in  appellee's  brief,  and — we  infer 
from  his  silence — has  been  abandoned  by  him.  The  second  ground  con- 
stitutes the  main,  the  real  issue  of  this  litigation  ;  it  presents  the  ques- 
tion passed  upon  and  decided  by  the  lower  court :  is  Morris  Marks  a 
judge  and  the  successor  of  O.  J.  Flagg  ?  That  question  belongs  to  and 
must  be  tried  with  the  merits. 

The  first  ground  is  untenable.  The  judgment  appealed  from  was 
signed  on  the  seventeenth  of  May,  and,  nine  days  after,  on  the  twenty- 
sixth  of  that  month,  the  transcript  was  filed  in  this  Court.  We  are  told 
that  it  was  so  filed  at  the  request  of  Flagg — ^and  that,  inasmuch  as  he  is 
without  interest  in  this  litigation,  this  act  goes  for  naught  and  can  not 
inure  to  the  benefit  of  the  State.  The  frivolity  of  that  strange  pretension 
might  be  surpassed,  but  by  exclusively  the  iniquity  of  its  sanction. 

The  transcript  herein  referred  to  was  brought  to  the  city  and  deliv- 
ered to  the  Clerk  of  this  Court,  not  by  Flagg,  but  by  another  party, 
under  the  express  instructions  of  the  parish  attorney  of  Ascension.  This 
is  shown  by  two  affidavits.  Were  it,  however,  as  contended  by  defend- 
ant's counsel,  what  difference  would  it  have  made,  if  instead  of  having 
been  deposited  by  a  State  officer,  that  transcript  had  been  deposited  by 
Flagg? 

Had  the  district  attorney  openly  refused  to  bring  or  send  the  trans- 
script — had  it  become  evident  that,  though  placed  in  his  hands,  that 
transcript  would  not  have  been  filed  at  all,  or  not  filed  within  the  delay 
prescribed  by  law,  can  it  be  doubted  that,  under  the  presumed  circum- 
stances, any  interested  party  would  have  been  authorized  to  procure, 
carry  and  file  the  transcript,  in  order  to  protect — against  either  the  dere- 
liction or  negligence  of  an  officer,  a  constitutional  right,  the  right  of 
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appeal  ?  If  so,  in  cases  similar  to  this,  that  privilege  could  be  exercised 
but  with  the  leave  and  consent  of  the  State  Attorney. 

The  district  attorney,  it  is  urged,  has — in  the  name  of  the  State — ac- 
quiesced in  the  judgment  appealed  from.  In  so  doing,  as  in  arbitrarily 
dismissing  a  fraction  of  the  action,  he  has  transcended  his  powers,  and 
his  unlawful  course  ean  in  no  way  prejudice  the  principal  appellant  in 
this  case. 

It  may  be  that  Fla^  has  ceased  to  be,  and  that  defendant  is  now 
the  Judge  of  the  Fourth  District.  If  so  we  find,  so  we  shall  hold.  To 
ascertain  that  fact,  to  decide  whether  justice  has  or  has  not  been  done» 
it  is  our  plain  duty  to  retain,  open  and  consult  a  transcript,  the  filing  of 
which  we  consider  as  legal,  and  not  liable  to  any  serious  objection. 

The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

Manning,  C.  J.  The  transcript  in  this  c€ise  is  identical  with  that  in 
No.  6682,  and  appears  to  have  been  filed  to  guard  against  an  apprehend- 
ed motion  to  dismiss  the  other  appeal. 

For  the  reasons  set  forth  at  length  in  that  suit,  it  is  ordered  and  de- 
creed that  the  same  judgment  be  entered  in  this  case  as  was  rendered  in 
No.  6682. 


No.  6650. 
John  Anderson  vs.  John  J.  ARNirrTE  et  al. 

Where  two  parties  appeal  from  a  judfi:ineiit  in  solido,  rendered  against  thorn  individ- 
ually, on  account  of  a  debt  contracted  by  a  commercial  Arm,  then  in  liquidation, 
of  which  they  had  been  the  sole  members,  and  their  appeal  bond  is  sii^ned  in 
the  firm  name,  and  also  by  one  of  the  defendants  in  his  own  name,  the  surety  on 
the  appeal  bond  will  he  held  liable  for  any  judgment  on  appeal,  rendered  asrainst 
the  defendant  who  had  signed  the  bond  in  his  own  name.  The  name  of  the  firm 
to  the  bond  will  be  treated  as  mere  surplusage. 

If  one  of  the  parties  to  an  appeal  dies,  pending  the  appeal,  a  valid  judgment  may 
be  rendered  against  his  succession  by  making  his  administrator  a  party  to  the 
suit,  and  prosecuting  it  to  a  judgment  contradictorily  with  the  administrator. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch ^ 
J. 

Grover  &  Harding  for  plaintiff  and  appellee. 
Bentick  Egan  for  defendant  and  surety. 
The  opinion  of  the  court  was  delivered  by 

Egan,  J.    Suit  was  instituted  by  the  present  plaintiff  against  Alex- 
ander Wheeless  and  Daniel  Pratt  for  debt  of  the  commercial  firm  of 
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Wheeless  &  Pratt,  then  in  liquidation,  of  which  firm  they  were  the  mem- 
bers. The  petition  prayed  for  citation,  not  to  the  firm,  but  to  Alexander 
Wheeless  and  D.  Pratt,  and  for  judgment  against  them  in  solido,  which 
was  accordingly  so  rendered  in  the  court  below,  but  reversed,  on  appeal, 
as  to  Pratt,  and  affirmed  as  to  Wheeless.  There  was  no  judgment  in 
either  court  against  the  firm,  and,  as  we  have  seen,  none  was  prayed 
for;  nor  was  any  attempt  made  to  cite  or  sue  the  firm,  but  only  the  indi- 
vidual members  by  reason  of  their  obligation  to  pay  a  debt  contracted 
by  the  firm,  which  was  expressly  alleged  by  the  plaintiff  to  be  then  "  in 
liquidation."  The  appeal  bond  was  signed  "Wheeless  &  Pratt,  A. 
Wheeless,  John  Kouns,  and  purports  to  be  given  by  "Wheeless  &  Pratt" 
as  principals  and  John  Kouns  as  surety.  It  recites  the  rendition  of  the 
judgment  in  the  case  No.  7832  of  the  Seventh  District  Court  of  Orleans, 
the  same  case,  and  is  the  bond  by  virtue  of  the  giving  of  which  the 
appeal  was  prosecuted  from  the  only  judgment  rendered  in  it,  which,  as 
we  have  seen,  was  against  Uie  individual  members  and  not  the  firm.  The 
appeal  was  considered  to  be  that  of  Alexander  Wheeless  and  Daniel 
Pratt,  and  was  so  passed  upon  and  adjudged.  It  is  now  urged  by  Kouns, 
the  surety,  defendant  in  the  rule,  that  the  appeal  was  taken  by  the  com- 
mercial firm,  whose  surety  alone  he  was,  and  that  the  firm  was  "  not 
cast  in  the  appeal,"  nor  was  any  judgment  rendered  against  it  on  appeal, 
and  hence,  that  the  condition  upon  which  he  bound  himself  in  the  appeal 
bond  has  not  happened,  and  the  court  below  erred  in  holding  him  liable. 

It  is  well  settled  that  judicial  bonds  must  be  interpreted  as  to  their 
obligations  by  the  record  of  the  cases  in  which  they  are  given,  and  that 
the  law  will  supply  what  is  wanting  or  will  correct  clerical  errors  where 
there  is  enough  to  identify  the  bond  with  the  case.  From  the  facts 
stated  already,  the  pleadings,  the  judgment,  the  recitals  of  the  bond, 
and  the  title  and  number  of  the  case,  all  of  which  are  given  in  the  bond, 
as  well  as  the  court  and  the  date  of  rendition,  and  signing  of  the  judg- 
ment, it  is  manifest  that  the  bond  in  question  was  given  in  the  case,  and 
to  effect  an  appeal  from  the  judgment  rendered  in  the  case  in  which  the 
individual  members  of  the  firm  and  not  the  firm  itself  were  sued  and 
condemned. 

Nothing  can  be  inferred  in  favor  of  the  surety  from  the  fact  that  the 
name  of  "  Wheeless  &  Pratt"  instead  of  "Daniel  Pratt"  is  signed  to  the 
bond.    The  individual  name  of  "  A.  Wheeless"  is  also  signed,  and  that 

« 

of  the  surety  "'  John  Kouns."  It  does  not  need  now  to  cite  authorities 
to  show  that  the  appeal  would  have  been  effective  and  the  surety  bound 
had  the  principals  not  signed  the  bond  at  all.  Here,  however,  A. 
Wheeless,  as  whose  surety  Kouns  is  sought  to  be  condemned  in  this  pro- 
ceeding did  sign  it,  and  the  name  of  the  firm  at  the  foot  of  the  bond 
was  surplusage  in  a  case  to  which  it  was  not  a  party,  and  in  which  no 
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judgment  was  or  could  be  rendered  against  it  or  in  its  favor  either  below 
or  on  appeal.  Evidently  the  Supreme  Court  considered  and  gave  effect 
to  the  bond  and  the  appeal  as  that  of  the  individuals,  and  not  of  the 
partnership,  and  considered  the  appeal  effective  in  favor  of  Daniel  Pratt 
who  had  not  signed  the  bond  at  all  upon  the  mere  signature  of  his 
surety.  This  the  court  was  warranted  in  doing  under  our  settled  rule 
of  decision.  Kouns  however  was  at  the  same  time  the  surety  of  both 
"Daniel  Pratt"  and  "  Alexander  Wheeless"  or  at  dU  events  of  thG'latter, 
who  signed  the  bond  as  principal,  and  who  upon  the  faith  of  Kouns' 
suretyship  prosecuted  his  appeal.  He  did  so  unsuccessfully.  He  was 
"  cast  in  the  appeal,'*  and  the  condition  upon  which  Kouns  bound  him- 
self in  solido  to  be  liable  in  his  place  has  happened.  The  distinction 
between  the  l^al  entity,  the  ideal  thing,  a  firm  and  the  individual  mem- 
bers composing  it,  is  well  recognized  by  all  courts  as  it  has  been  by  us 
in  the  discussion  of  the  present  case;  but  as  there  was  no  firm  and  no 
other  than  the  individual  members  involved  in  or  party  to  the  case  in 
which  the  defendant's  obligation  was  given,  and  as  we  have  held  that  he 
was  the  surety  not  of  the  firm  but  of  the  individual  members,  and  espe- 
cially  of  Alexander  Wheeless,  who  was  condemned  upon  appeal,  the 
cases  of  Grieff  vs.  Kirk,  17  An.  25.  and  of  McCloskey,  Bigley  &  Co.  vs. 
Wingfleld  &  Bridges,  decided  by  us  in  March  last  on  a  rule  on  C.  S. 
Bush,  surety,  do  not  apply  in  the  present  case.  Those  decisions  are,  in 
effect,  that  one  who  is  surety  for  a  partnership  does  not  thereby  become 
surety  for  the  individual  members. 

It  is  further  objected  by  the  counsel  for  the  defendant  in  the  rule 
that  both  Wheeless  and  Pratt  were  dead  before  the  rendition  of  judg- 
ment upon  appeal,  which  was  therefore  an  absolute  nuUlty.  The  record 
discloses  the  fact  that  the  death  of  Wheeless  was  suggested  and  his  ad- 
ministrator made  a  party  to  the  appeal  before  the  rendition  of  judg- 
ment. It  further  appears  that  a  fieri  facias  was  regularly  issued  against 
the  principal  and  returned  by  the  sheriff  " nulla  bona"  after  an  unsuc- 
cessful demand  upon  the  administrator  of  the  principal,  Wheeless. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  and  it  is  affirmed,  with  costs  of  both  courts  to  be 
paid  by  the  appellant. 


On  Application  for  Rehearing. 

Manning,  C.  J.  The  application  for  rehearing  not  being  accom- 
panied by  a  printed  statement  of  the  points  and  authorities  on  which 
the  party  founds  his  application,  as  required  by  Rule  IX  of  this  court, 
and  time  to  file  the  same  not  having  been  applied  for,  the  rehearing  is 
refused. 
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No.  6591. 
Succession  of  R  H.  Baylt.    Opposition  of  Washington  and  Lee 

UNIVERSITy. 

The  State  courts  have  jurisdiction  to  determine  whether  a  debtor  is  released  from 
certain  debts,  by  his  disoharfire  in  bankruptcy. 

The  executor  of  a  succession  is  liable  in  a  fiduciary  capacity  for  all  succession  funds 
received  by  him.  or  which  come  under  his  control ;  and  he  can  not  chancre  the 
nature,  or  relax  the  stringency  of  his  obligation  for  6uch  funds,  by  wron<)rfully 
allowin<)r  them  to  be  received  by.  or  pass  into  the  possession  of  a  commercial 
firm,  of  which  he  is  a  member. 

The  amendment  of  the  Bankrupt  Act  authorizin^r  compogiiions  to  be  made,  was 
merely  desi^rned  to  provide  another  mode  by  which  dischar<)res  in  bankruptcy 
could  be  effected  *.  but  it  was  not  intended  to  enlarge  the  scope  of  discharges, 
and  thus  enable  the  debtor  to  liberate  himself  from  any  class  of  obligations, 
which  a  discharsre  under  the  original  bankrupt  act  would  not  free  him  from. 
Hence  a  composition,  under  the  bankrupt  act.  will  not  release  the  debtor  from 
any  fiduciary  debt. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tissot, 
J. 

Finney  &  Miller  and  Fernccndez  &  Kruitschnitt  for  opponent  and 
appellant. 

Kennard,  Howe  &  Prentiss  for  executor  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  G.  M.  Bayly  is  the  testamentary  executor  of  the 
succession  of  E.  H.  Bayly,  and  in  that  capacity  filed  an  account  of  his 
administration  April  21. 1876,  the  homologation  of  which  was  opposed 
by  the  Washington  and  Lee  University,  a  legatee  of  the  deceased.  The 
lower  court  satisfactorily  disposed  of  all  the  grounds  of  opposition 
except  one,  viz.,  an  item  of  $18,021  79  which  is  stated  in  the  account  to 
be  the  balance  due  the  Bechnel  plantation  by  G.  M.  Bayly  and  Pond. 

This  plantation  is  owned  by  Bechnel  and  the  succession  of  B.  H. 
Bayly  in  equal  parts.  The  executor  is  one  of  the  firm  of  G.  M.  Bayly 
&  Pond,  which  firm  was  the  factor  of  the  plantation  for  several 
years,  and  the  sum  above  mentioned  is  the  balance  due  by  that  firm  on 
account.  The  firm  went  into  bankruptcy,  this  balance  being  due  at  the 
time  of  filing  their  petition. 

It  is  contended  on  the  part  of  the  opponent,  that  the  executor  must 
be  compelled  to  account  for  this  balance  as  cash,  and  that  no  proceed- 
ings in  bankruptcy  on  behalf  of  the  firm,  or  its  individual  members,  can 
discharge  this  debt  because  quoad  the  executor,  it  is  fiduciary  in  its 
character.  The  executor,  on  the  other  hand,  insists  that  the  debt  is  not 
due  from  himself  but  from  a  juridical  person,  distinct  from  him,  1.  e., 
the  commercial  firm,  and  therefore  he  is  not  liable  for  it  as  a  fiduciary — 
that  even  if  liable  under  the  original  law,  a  composition  made  under 
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authority  of  the  amendatory  Act  of  Congress  of  June  22  1874  extends 
to  all  debts  due  by  the  bankrupt,  and  discharges  him  from  them — and 
lastly  that  only  the  court  having  jurisdiction  of  the  proceedings  in  bank- 
ruptcy has  jurisdiction  to  determine  whether  the  discharge  is  complete 
or  not 

This  last  objection  is  waived  in  the  brief  of  the  executor's  counsel » 
and  properly,  since  there  can  be  no  doubt  that  the  State  court  has  the 
jurisdiction  necessary  to  determine  that  question. 

Upon  the  first  point,  we  think  the  debt  was  fiduciary  in  its 
character.  The  executor  had  not  the  right  to  allow  the  funds  of  the 
estate  he  was  administering  to  remain  in  the  hands  of  the  firm,  of 
which  he  was  a  member.  Or  rather  the  instant  those  funds  came  into 
the  hands  of  the  firm,  they  were  in  his  hands,  not  individually  but  as 
executor.  He  could  not  be  expected  or  compelled  to  collect  a  debt  of 
himself,  but  he  is  chargeable  with  the  debt  as  so  much  money  held  by 
him  for  the  estate.    Fuselier  vs.  Babineau,  11  Annual,  393. 

The  second  objection  involves  an  adjudication  of  the  scope  and 
extent  of  a  composition,  duly  made  under  authority  of  the  bankrupt 
court  The  Bankrupt  Act  enacts  that  no  debt  created  by  the  bankrupt, 
while  acting  in  any  fiduciary  character,  shall  be  discharged  by  proceed- 
ings in  bankruptcy,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  such  debt.  U.  S.  Rev.  Stats. 
Sec.  5117.  The  act  of  1874  provides  that  in  all  cases  of  bankruptcy,  now 
pending,  or  to  be  hereafter  pending  by  or  against  any  person,  whether 
an  adjudication  in  bankruptcy  shall  have  been  had  or  not,  the  creditors 
of  such  alleged  bankrupt  may,  at  a  meeting  called  under  the  direction  of 
the  court,  and  upon  not  less  than  ten  days'  notice  to  such  known  credi- 
tor, of  the  time,  place  and  purpose  of  such  meeting,  such  notice  to  be 
personal  or  otherwise,  as  the  court  may  direct,  resolve  that  a  composi- 
tion, proposed  by  the  debtor  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  them  from  the  debtor;  and  such  resolution  shall,  to  be 
operative,  have  been  passed  by  a  majority  in  number  and  three  fourths 
in  value  of  the  creditors  of  the  debtor  assembled  at  such  meeting,  either 
in  person,  or  by  proxy,  and  shall  be  confirmed  by  the  signatures  thereto 
of  the  debtor,  and  two  thirds  in  number  and  one  half  in  value  of  all  the 
creditors  of  the  debtor.  *  *  ♦  «  * 

The  proNTsions  of  a  composition  accepted,  by  such  resolution,  in 
pursuance  of  this  section,  shall  be  binding  on  all  the  creditors,  whose 
names  and  addresses  and  the  amounts  of  the  debts  due  to  whom  are 
shown,  in  the  statement  of  the  debtor,  produced  at  the  meeting  at 
which  the  resolutions  shall  have  been  passed,  but  shall  not  affect  or  pre- 
judice the  rights  of  any  other  creditors.  U.  S.  Stat,  1st  Sess.,  43d  Cong., 
182,  Sec.  17. 
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That  a  composition  was  made  by  the  bankrupt  in  due  form  is  not 
denied,  and  we  are  referred  to  several  decisions  of  the  Circuit  courts  of 
the  United  States  to  shew  that  all  debts  of  whatever  character  are  dis- 
chargeable under  the  authority  of  this  amendatory  law.  Bechet's  case, 
2  Woods,  173.  and  others  in  same  volume.  Woolsey  vs.  Cade,  15 
National  bankruptcy  Register,  238. 

But  it  is  very  clear  that  when  the  courts  in  these  decisions  adjudge 
that  a  composition,  accepted  by  the  creditors  and  approved  by  the 
Court,  discharges  the  bankrupt  debtor  from  the  claims  of  all  creditors, 
whose  names,  addresses,  and  the  amount  of  debts  due  them,  are  shewn 
in  the  debtor's  statement,  they  can  and  do  only  refer  to  those  debts 
that  are  dischargeable  by  the  original  Act.  There  are  certain  classes  or 
kinds  of  debts  that  cannot  be  discharged  by  proceedings  in  bankruptcy. 
Por  all  debts  that  can  be  discharged,  the  bankrupt  Act  provides  the 
means  and  forms  through  which  such  discharge  can  be  effected.  The 
amendatory  act  of  June  1874  provided  only  an  additional  mode  by 
which  the  bankrupt  should  be  relieved  of  dischargeable  debts,  but  did 
not  change  the  fundamental  prohibition  against  a  discharge  for  cer- 
tain enumerated  kinds  of  debts. 

The  ruling  in  Woolsey  vs.  Cade  is,  that  a  debt  due  from  a  factor 
for  the  proceeds  of  goods  sold  is  barred  by  his  discharge  in  bankruptcy, 
and  the  reasoning  of  the  judge  in  that  decision  confirms  our  view  of  the 
point  now  under  consideration.  Ho  is  discussing  the  difference  in 
phraseology  between  the  bankrupt  Acts  of  1841  and  1867,  and  adopts 
the  language  of  Blatchford  J.  in  another  case; — "But  in  the  act  of  1867, 
the  language  seems  to  have  been  intentionally  made  so  broad  as  to 
extend  to  a  debt  created  by  a  defalcation  of  a  bankrupt,  and  while  act- 
ing in  any  fiduciary  capacity,  and  not  to  be  limited  to  any  special 
fiduciary  capacity.  Therefore,  under  the  act  of  1867,  no  debt  created  by 
the  defalcation  of  a  bankrupt,  while  acting  in  any  fiduciary  capacity, 
will  be  discharged."  In  re  Seymour,  1  Nat.  Bankrupt  Rep.  29.  Wool- 
sey's  case,  nt  supra  240.  Chief  Justice  Brickell  then  proceeds  to  argue 
and  decide  that  the  debt  of  a  factor  for  the  proceeds  of  goods  sold  is 
not  included  in  or  under  the  debts  called  fiduciary  in  the  bankrupt  Act, 
but  the  whole  tenor  and  effect  of  his  decision  shews  that  if  such  debt  of 
a  factor  had  been  regarded  by  him  as  fiduciary,  he  would  have  ruled 
that  it  was  not  dischargeable  by  the  proceedings  in  bankruptcy.  And  he 
uses  these  forcible  expressions  pertinent  to  the  matter  in  hand  : — "The 
trustee  of  an  express  trust,  such  as  an  executor,  administrator,  or  guar- 
dian, or  a  mere  collecting  agent,  can  not,  without  a  dereliction  of  duty 
more  or  less  censurable,  become  indebted  to  his  cestui  que  trust  or  to 
his  principal.  A  fiduciary  relation  between  him  and  the  person  he  repre- 
sents exists  previously  to  and  independent  of  the  particular  transaction 
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from  which  a  debt  can  originate.  Because  of  his  want  of  fidelity  and 
his  dereliction  of  duty,  it  may  be  just  to  withhold  from  him  the  relief 
intended  only  for  the  unfortunate.  Trustees  and  agents,  of  the  charac- 
ter of  wtiich  we  speak,  can  not  mingle  with  their  own  the  funds  they 
may  receive  in  their  representative  character.  If  deposited  in  a  bank, 
they  must  b?  deposited  as  trust  funds.  Mingling  or  depositing  them  as 
their  own  is  a  destruction  of  the  means  of  tracing  and  identifying  them, 
and  is  a  conversion  rendering  them  absolutely  liable  for  them."  ut 
ifupj'a  243. 

The  debt,  acknowledged  to  be  due  by  the  firm  of  Bayly  &  Pond, 
is  due  by  each  of  the  members  of  that  firm,  and  G.  M.  Bayly  the  execu- 
tor, by  mingling  or  depositing  the  funds  of  the  succession  as  his  own  or 
those  of  the  firm,  elTected  a  conversion  of  them  which  rendered  him 
absolutely  liable  for  them,  and  the  debt,  being  fiduciary  in  its  character, 
is  no  more  discharged  by  the  composition  made  under  the  act  of  1874 
than  it  was  under  the  law  of  1867.  We  can  not  reduce  the  amount  of 
the  judgment  to  one-half,  as  the  counsel  of  the  executor  ask  in  their 
brief,  because  the  executor  has  not  appealed,  or  prayed  an  amendment 
of  the  judgment. 

The  judgment  of  the  lower  court  sustained  the  opposition,  and 
decreed  that  the  amount  due  to  the  estate  of  R  H.  Bayly  by  the  com- 
mercial firm  of  G.  M.  Bayley  &  Pond,  and  by  its  individual  members,  is 
that  stated  in  the  item  of  the  account,  and  that  it  be  accounted  for  in 
due  course  of  administration  by  the  executor.  The  opponent  prays  an 
amendment  of  the  decree  so  as  to  make  it  conform  to  his  prayer,  and  it 
is  proper  that  it  be  made.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  be  amended,  and  that  the  sum  of  eighteen  thousand  and  twenty- 
one  dollars  and  seventy-nine  cents  is  the  sum  due  to  the  succession  of 
R.  H.  Bayly,  by  G.  M.  Bayly  the  executor,  and  that  he  account  for  that 
sum  as  cash.  It  is  further  ordered  that  G.  M.  Bayly  pay  the  costs  of 
appeal. 


No.  6817. 

State  ex  uel.  Jacob  Strauss  vs.  J.  G.  Bbown,  Administrator  op  Public 
U  iigi  Accounts. 

In  virtue  of  an  act  of  the  Logislatare  passed  March  17, 1870.  no  creditor  of  the  city 
of  New  Orleans,  whether  he  be  the  holder  of  a  liauidated.  or  an  unliquidated 
claim,  can  compel  hy  mandamus,  any  auditing  officer  of  the  city  to  issue,  or 
deliver  to  him.  a  warrant  for  any  amount  due  him ;  or  compel  any  disbursiniir 
officer  of  the  city  to  pay  him  any  sum  which  he  may  claim  that  the  city  owes 
him. 
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A  mere  ohanfire  in  the  title  of  an  officer  who  performs  certain,  described  functions 
in  the  <)rovernment  of  a  city,  will  not  make  him  amenable  to  the  operation  of  a 
summary  writ,  from  which,  under  his  former  title,  he  was  exempted  by  special 
statute. 

An  act  of  the  Legislature  which  leaves  to  creditors  the  ordinary  leiral  remedies  for 
the  enforcement  of  their  risrhts,  and  merely  restrains  them  in  certain  cases 
from  employin<)r  the  summary  process  of  mandamus,  does  not  violate  the  con- 
stitutional provision  that  every  injured  person  shall  have  adequate  remedy  by 
due  process  of  law.  and  without  unreasonable  delay. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Eightor^ 

A  J. 

Hornor  &  Benedict  for  plaintifts  and  appellants. 

B,  F.  Jonas  for  defendnnt. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  Relator  seeks  to  compel,  by  mandamus,  the  Administra- 
tor of  Public  Accounts,  of  the  city  of  New  Orleans,  to  issue  and  deliver 
to  him  a  warrant  for  the  amount  due  on  certain  pay-rolls,  of  which  he 
claims  to  be  transferee  and  owner. 

The  Administrator  excepts  that  by  the  Act  No.  5,  of  the  extra 
session,  approved  seventeenth  March,  1870,  he  is  not  amenable  to  the 
process  invoked. 

Section  one  of  the  act,  upon  which  he  relies,  is  as  follows: 

**  That  from  and  after  the  passage  of  this  act,  no  court  within  the 
State  shall  have  authority  or  jurisdiction  to  allow,  order,  hear,  enter- 
tain, or  enforce  any  summary  process  or  proceeding,  or  writ,  or  order  of 
mandamus,  or  any  order  or  proceeding  in  the  nature  of  an  order  or 
mandamus,  either  against  the  controller,  deputy  controller,  or  any 
auditing  officer  of  the  city  of  New  Orleans,  the  object  of  which  shall  be, 
either  directly  or  indirectly^to  obtain  or  compel  said  controller  or  deputy 
controller,  or  auditing  officer,  to  issue  and  deliver  any  order  or  warrant 
for  payment  of  money,  or  against  the  treasurer,  assistant  treasurer,  or 
any  officer  or  officers  charged  with  the  disbursement  of  the  moneys  of 
the  city  of  New  Orleans,  the  object  of  which  shall  be,  either  directly  or 
indirectly,  to  enforce  the  payment  of  money  claimed  to  be  due  from  the 
city  of  New  Orleans  to  any  person,  persons,  corporation,  or  corporations 
whatever,  but  all  actions  or  proceedings  for  the  recovery  of  any  sum  of 
money  claimed  to  be  owing  by  the  city  of  New  Orleans  shall  be  in  the 
ordinary  form  of  action,  instituted  against  the  city  of  New  Orleans  as  a 
corporation,  and  not  against  any  branch,  department,  or  officer  thereof, 
and  sliall,  in  all  respects,  be  conducted  in  the  same  manner  as  other 
ordinary  actions." 

The  manifest  object  of  this  act  was  to  restrict  creditors  of  the  city 
to  the  ordinary  forms  in  the  enforcement  of  their  demands;  to  protect 
the  property  and  means  of  the  city  from  seizure  under  execution;  and 
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to  compel  judgment  creditors  to  have  their  judgments  registered,  so  that 
they  might  be  provided  for,  and  paid  in  their  regular  order  out  of  the 
annual  budget  for  each  year. 

Ck)unsel  for  relator  maintain  that  this  act  conflicts  with  the  articles 
of  the  Ck)de  of  Practice  authorizing  the  writ  of  mandamus.  The  Code 
of  Practice  is  the  general  law;  the  act  in  question  is  a  special  law,  which 
relates  to  the  city  of  New  Orleans  and  its  officers  alone.  In  certain 
cases,  contemplated  and  provided  for  in  the  Code  of  Practice,  suitors 
may  enforce  their  rights  by  process  of  mandamus;  but  by  the  terms  of 
the  special  law  of  1870  all  the  courts  of  the  State  are  forbidden  to  allow 
this  writ  to  compel  any  auditing  officer  of  the  city  of  New  Orleans  to 
issue  or  deliver  any  order  or  warrant  for  the  payment  of  money,  or  to 
compel  any  disbursing  officer  of  the  city  to  pay  any  money  claimed  to  be 
due  from  the  city.  These  officers  of  the  city  government  are  therefore, 
by  this  act,  exempted  from  the  summary  proceedings  to  which  other 
officers  of  other  corporations  may  be  subject  by  the  general  law,  the 
Code  of  Practice.  The  articles  of  the  Code  of  Practice  which  allow  and 
provide  for  this  process  are  not  repealed;  they  are  simply  not  to  be 
applied  to  the  auditing  and  disbursing  officers  of  the  city  of  New  Or- 
leans for  the  purposes  specified  in  the  act. 

The  Code  of  Practice  is  a  general  statute,  which  was  approved 
fourteenth  March,  1870;  the  act  in  question  is  a  special  statute,  which 
was  approved  seventeenth  March,  1870;  and  if  they  were  in  conflict,  the 
last  expression  of  legislative  will  would  prevail. 

It  is  objected  that  in  this  act  No.  5  the  auditing  officer  are  desig- 
nated as  the  controller  and  deputy  controller,  and  the  disbursing  officers 
as  the  treasurer  and  assistant  treasurer ;  and  that  in  the  SLCt  No.  7, 
approved  sixteenth  March,  1870,  amending  the  city  charter,  these  offices 
were  abolished,  and  their  places  supplied,  respectively,  by  an  auditing 
officer  styled  the  Administrator  of  Public  Accounts,  and  a  disbursing 
officer  styled  the  Administrator  of  Finance,  under  the  new  charter. 

The  act  does,  indeed,  designate  the  auditing  officers  as  the  controller 
and  deputy  controller;  but  it  adds  immediately,  "or  auditing  officer;*' 
and  it  designates  the  disbursing  officers  as  the  treasurer  and  assistant 
treasurer;  but  it  adds,  immediately,  "  or  any  officer  or  officers  charged 
with  the  disbursement  of  the  moneys  of  the  city  of  New  Orleans."  The 
Legislature  had  in  view  the  officers  performing  certain  functions,  and 
designated  them  by  the  official  titles  under  which  those  functions  were 
performed  at  the  time  the  act  was  passed;  but  the  language  used  is 
sufficient,  and  it  was  evidently  so  intended,  to  apply  to  the  officers  of 
the  city  government,  by  whatever  titles  they  might  be  designated, 
charged  with  the  functions  which,  at  that  time,  were  perfonned  by  the 
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controller  and  deputy  controller,  and  the  treasurer  and  assistant  treas- 
urer, respectively. 

Again,  it  is  urged  that  this  act  No.  5  was  intended  to  apply  to  un- 
liquidated demands,  contested  claims,  and  not  those  admitted  to  be  due 
and  owing.  The  act  makes  no  such  distinction;  and  its  terms  include 
any  and  all  orders  or  warrants  for  the  payment  of  money,  and  any  and 
all  moneys  to  be  paid,  claimed  to  be  due  from  the  city,  whether  such 
claims  be  unliquidated  and  contested,  or  be  liquidated  and  admitted  to- 
be  duo.  Mandamus  will  not  lie  to  compel  payment  of  unliquidated 
demands  or  contested  claims.  The  payment  of  demands  against  the 
city,  liquidated  by  judgment  in  solemn  form,  can  not  be  enforced  other- 
wise than  as  provided  in  the  second  and  third  sections  of  the  act;  and 
it  would  be  extraordinary  if  claims  merely  admitted  to  be  due,  not 
liquidated  by  judgment,  could  be  enforced  by  this  summary  process,  to 
which  oven  judgment  creditors  are  not  permitted  to  resort.  The  dis- 
bursing officer  pays  only  on  orders  or  warrants.  Orders  and  warrants- 
pre-£uppo8e  liquidated  demands,  admitted  to  be  due;  and  the  restriction 
of  the  prohibitions  of  the  first  section  to  unliquidated  or  contested 
demands,  would  make  any  reasonable  interpretation  of  the  entire  act 
impossible,  and  would  defeat  its  manifest  purpose  and  intent. 

CJounsel  for  relator  argue  that  he  has  no  adequate  remedy  other- 
wise than  by  writ  of  mandamus;  and  if  the  act  of  1870  be  so  interpreted 
as  to  deny  him  this  remedy,  it  will  be  in  conflict  with  article  ten  of  the 
constitution,  which  provides  that  every  one  injured  in  property  or  per- 
son, or  reputation,  shall  have  adequate  remedy  by  due  process  of  law, 
and  justice  shall  bo  administered  without  denial  or  unreasonable  delay. 

The  act  does  not  deprive  the  creditors  of  the  city  of  adequate 
remedy;  that  is,  such  remedy  as  creditors  in  general  have  against  their 
debtors  by  suit  in  the  ordinary  forms.  The  creditor  who  has  recovered 
judgment  against  an  executor  or  administrator  is  not  permitted  to  seize 
and  sell,  under  execution,  the  property  which  belonged  to  the  deceased,, 
nor  to  enforce  payment  otherwise  than  in  due  course  of  administration. 
The  creditor  who  has  recovered  judgment  against  his  debtor  can  not  seize 
under  execution  the  homestead  or  certain  other  property  and  rights 
specially  exempted  by  law;  and  in  many  cases  the  debtors  have  no 
other  property  or  rights  than  such  as  are  not  subject  to  the  pursuit  of 
creditors..  The  creditors  of  the  city  of  New  Orleans  may  sue  and  ob- 
tain judgment;  but  the  city  has  no  property  or  rights  not  exempt  from 
seizure  under  execution,  because  the  statute  forbids  the  issue  of  execu- 
tion against  the  city.  The  city  can  pay  its  debts  only  out  of  its  revenues, 
whether  derived  from  taxes  or  from  other  sources;  and  if  the  city  could 
be  interfered  with  by  seizure  under  execution  in  the  collection  and  con- 
trol and  disbursement  of  its  revenues,  as  current  exigencies  require,  the 
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city  government  could  not  be  administered— could  no  longer  subsist. 
The  second  and  third  sections  of  the  act  provide  for  the  registry  of  all 
final  judgments  against  the  city,  and  for  their  payment  out  of  the  annual 
budget;  that  is,  in  due  oouree  of  administration,  by  the  administrators 
chosen  and  appointed  by  law. 

An  act  designed  to  deprive  the  citizen  of  a  remedy,  by  due  process 
of  law,  would  be  in  violation  of  the  constitution,  and  would  defeat  the 
grand  object  of  political  organization,  the  protection  of  the  citizen  in 
the  enjoyment  of  his  life,  his  liberty;  and  his  property;  but  it  is  no  vio- 
lation of  the  organic  law,  nor  is  it  an  infringement  of  the  rights  of 
the  citizen,  to  prohibit  resort  to  certain  summary  proceedings,  certain 
extraordinary  remedies,  to  enforce  claims  and  demands  of  a  specified 
character,  for  the  enforcement  of  which  by  other  means  and  process, 
special  provision  is  made  by  law. 

The  claims  asserted  by  relator  accrued  in  187G,  under  the  dominion 
of  the  act  of  1870:  so  that  there  is  no  question  as  to  legislative  inter- 
ference with  vested  rights  and  pre-existing  contracts  or  obligations. 
The  act  in  no  manner  violates  the  organic  law;  nor  is  it  controlled  by 
the  articles  of  the  Code  of  Practice  relative  to  the  writ  of  mandamus. 
The  judgment  of  the  district  court  maintaining  the  exception  and  dis- 
missing the  proceeding  is  in  conformity  with  the  expression  of  the  legis- 
lative will;  and  the  relator  must  seek  his  remedy,  and  enforce  his 
demands  in  subordination  to  that  will. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


No.  6657. 
State  kx  Rel.  James  D.  Houston  vs.  the  City  of  New  Orleans. 

The  approval  by  the  Clerk  and  Jud^e  of  the  Criminal  Court  of  the  parish  of  Orleans, 
of  the  account  of  the  Criminal  Sheriff,  for  fees  and  expenses  of  his  ol&ce.  does 
not  amount  to  a  judicial  decree  in  his  favor  for  the  amount  of  the  account,  nor 
conclude  the  city  of  New  Orleans  from  contesting:  the  account.  And  if  the  city 
should  dispute  the  correctness  of  his  bill,  he  must,  like  the  holder  of  any  other 
contested  bill,  sue  and  obtain  jud(?ment  on  it.  before  he  can  ask  for  a  manda- 
mus to  compel  its  payment. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.     Whit- 
aker,  J. 

C.  H.  Liuenherg  and  L.  A.  Sheldon  for  plaintiff*  and  appellee. 
B,  F.  Jonas  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    James  D.  Houston,  the  sheriff  of  the  Criminal  Court 
and  keeper  of  the  prison  of  the  parish  of  Orleans,  applied  for  and 
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obtained— from  the  Superior  Criminal  Court,  a  writ  of  mandamus 
directing  I.  G.  Brown,  and  J.  C.  Denis,  the  first  as  administrator  of 
accounts,  the  other  as  administrator  of  finance  of  the  city  of  New 
Orleans,  to  pay  him — for  fees  and  expenses  of  his  oflBce — the  sum  of 
eleven  thousand  five  hundred  twenty  four  dollars  and  ten  cents. 

From  that  decree,  those  oflQcers  and  the  city  have  appealed.  They 
contend  : 

1.  That  the  Superior  Criminal  Court  is  one  of  limited  and  exclu- 
sively criminal  jurisdiction,  and  that  it  can  issue  the  writ  of  mandamus 
only  in  aid  of  its  own  juiisdiction. 

2.  That  the  bills  presented  and  sued  upon  by  said  sheriiT  are  not 
correct. 

3.  That — if  correct — the  City  CJouncil  has  made  no  appropriation  for 
their  payment,  and  that— under  the  city  charter — they  can  not  be  paid 
without  and  before  such  an  appropriation. 

4.  That,  under  act  No.  5  of  the  extra  session  of  the  legislature  of 
1870,  no  court  within  the  State  had  authority  or  jurisdiction  to  order, 
allow,  hear,  entertain,  or  enforce  any  summary  process,  or  writ  of  man- 
damns,  to  compel  the  payment  of  money  claimed  to  be  duo  to  any  one 
by  the  city  of  New  Orleans. 

We  presume  that  plaintiflf  relies  on  the  fact  tliat  his  bills  have  been 
approved  by  the  Clerk  and  tlie  Judge  of  the  Criminal  Court.  That 
approval  is  necessary;  but — when  the  correctness  of  the  bills  is  dis- 
puted— that  approval  does  not  close  the  door  against  any  real  and  legiti- 
mate defense. 

The  services  of  the  sheriff  are  as  important  as  valuable  to  the  City 
and  the  State ;  the  compensation  fixed  by  law  for  his  services  should 
not  be  arbitrarily  resisted,  or  causelessly  retarded — :  but,  when  dis- 
puted— the  sheriff's  accoimt  is  but  a  claim,  and — untU  acknowledged  by 
the  final  decree  of  a  competent  court — that  claim  can  not  be  enforced 
by  mandamus. 

The  city  officers  should  not  slightly  refuse  to  pay  or  provide  for 
the  payment  of  an  account  which — ^as  that  of  relator — bears  on  its  face 
the  sanction  of  a  district  judge ;  but — when  beside  that  sanction,  they 
find  an  error,  or  detect  an  illegality,  they  have  the  incontrovertible 
power  to  protect  the  city  against  the  iUegahty  or  the  error. 

"Where  officers,  whose  functions  are  chiefly  ministerial,  are  yet 
intrusted  with  the  performance  of  certain  special  duties  requiring  the 
exercise  of  judgment  and  discretion,  they  can  not — as  to  such  duties- 
be  controlled  by  mandamus,  and  while  they  may  be  set  in  motion  and 
compelled  to  act,  the  courts  will  not  decide  what  their  action  shall  be. " 
High's  Ext  Remedies,  p.  46,  ante  State  Ex.  Rel.  Louis  Fix  vs. 

As  it  is  e\'ident  that— whatever  may  be  his  right— the  relator  has 
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mistaken  his  remedy,  it  is  useless  to  decide  whether — if  properly 
resorted  to — that  remedy  could  have  been  legally  granted  by  the  court 
in  whose  jurisdiction  it  was  sought. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  annulled,  avoided  and  reversed,  and  the- 
alternative  writ  of  mandamus  granted  on  the  thirtieth  of  April  187T 
discharged  at  the  costs  of  relator  in  both  courts.  • 
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80     84 
U5L-?!    A  writ  of  Beizuro  and  sale  can  not  leffally  issue,  until  three  days  after  notice  of  the- 

n        decree  of  court,  f^rantiufir  the  writ,  has  been  served  on  the  debtor. 

22  2eS  "^^^  notlco  of  judgment  in  executory  proceedings,  which  must  be  served  on  the^ 
debtor  three  days  previous  to  the  actual  seizure  of  the  mortfiraged  property  by 
the  sheriff,  must  be  sisrned,  and  issued  by  the  clet-k  of  the  court,  and  not  by  the 
sheriff. 

If  such  notice  has  been  issued  by  the  sheriff,  and  objection  to  it  is  formally  made 
before  any  sale  of  the  seized  property  has  taken  place,  the  objection  will  bo  sus- 
tained, and  no  rights  or  liens  will  accrue  to  the  seizing  creditor,  in  virtue  of  tho- 
seizure. 

An  adjudication  of  property  under  a  judgment  subseauontly  annulled  by  a  regular 
decree  of  court,  conveys  no  title. 

Where  property,  within  the  parish  of  Orleans,  has  been  seized  by  the  sheriff  under 
a  writ  of  A  fa.,  and  remains  in  his  hands  unsold  until  the  return  day  of  the  writ., 
ho  must,  in  order  thereafter  to  legally  hold  the  property,  and  thus  maintain  Oft 
it  the  lion  acquired  to  the  creditor  by  his  seizure,  make  due  return  of  the  writ 
on  its  return-day,  and  cause  the  clerk  of  the  court  to  make  and  give  to  him  a 
duly  certified  copy  of  the  writ,  within  twentv-four  hours  after  the  return  of  the- 
original.  Otherwise,  the  sheriff  will  bo  without  authority  thenceforth  to  main- 
tain the  seizure. 

An  act  of  sale  which  contains  the  stipulation  of  a  real  price,  no  matter  how  fraudu- 
lent the  sale  muy  bo,  can  not  be  disregarded,  and  assailed  collaterally,  like  a 
simulated  sale. 

Counter  letters  can  have  no  effect  against  creditors,  or  bona  Ude  purchasers. 

A  mortgage  primarily  without  any  consideration  given  to  secure  certain  negotiable 
notes  in  the  hands  of  any  future  holder,  becomes  a  valid  mortgage  in  favor  o^ 
any  innocent  third  person  who  may  acduiro  one  of  tlio  notes  before  its  maturity, 
and  for  value. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Rightary 
J. 
Louque  &  Fernandez,  J.  C.  Peirce,  and  Paul  CapdevUle  for  plakitir 

and  appellee. 

McGloin  &  Nixon  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  On  the  first  of  September,  1876,  the  plaintiff,  as  the  holder 
of  certain  mortgage  notes  of  the  defendant,  sued  out  a  writ  of  seizure 
and  sale  against  the  mortgaged  property.    The  writ  issued  the  same  day 
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the  order  was  granted  without  the  issuance  or  service  of  the  three  days 
notice  to  the  seized  debtor  required  by  arts.  735  and  736  of  the  Code  of 
Practice. 

On  the  second  of  September,  1876,  however,  the  sheriCf,  as  seems  to 
have  been  heretofore  customary  in  New  Orleans,  issued  a  notice  or  demand 
of  payment  to  the  defendant,  and  on  the  fifteenth  of  November,  1876,  a 
further  notice  of  the  seizure  of  the  mortgaged  property,  which  was  served 
cipon  the  defendant  on  the  next  day,  the  sixteenth.  The  property 
remaining  unsold,  the  sheriff  collected  the  rents,  and  on  the  fifth  of 
March,  1877,  the  plaintiff  too]£  a  rule  upon  him  and  upon  Mrs.  Baranco 
to  show  cause  why  the  rents  and  revenues  should  not  be  paid  over  to 
him.  Mrs.  Baranco  answered  the  rule,  claiming  to  be  entitled  to  the 
revenues  in  preference  to  all  others,  first,  by  reason  of  priority  of  seizure; 
«econd,  by  virtue  of  the  sale  ma'ie  to  her  "  of  all  the  rights,  titles,  and 
interests  of  Raymond  in  and  to  the  contracts  under  which  said  market 
was  built,  and  in  and  to  said  market,"  on  the  twenty-eighth  of  July, 
1876,  by  virtue  of  and  under  an  execution  from  the  Fifth  District  Court 
of  Orleans,  issued  upon  a  judgment  in  favor  of  the  New  Orleans  National 
Bank  vs.  Joseph  Raymond. 

Mrs.  Baranco's  counsel  claims,  also,  to  have  set  up  orally  other 
objections  to  the  plaintiff's  rule,  which,  under  the  view  we  have  taken  of 
the  case,  it  is  unnecessary  to  consider. 

Joseph  Raymond  was  subsequently  made  a  party  to  the  rule  and 
answered,  denying  that  there  had  been  any  legal  seizure  herein,  for  this, 
^*  that  this  being  an  executory  process,  no  legal  notice  of  issuance  of 
same  has  been  made."  The  right  of  either  Mrs.  Baranco  or  Raymond 
themselves  to  assert  claim  to  the  fund  in  controversy,  by  way  of  third 
-opposition,  regularly  filed  by  themselves,  under  the  facts  presented  in 
the  record  may  well  be  questioned.  Yet  when  brought  into  court  at  the 
instance  and  under  the  rule  of  the  plaintiff,  the  former,  a  judgment 
■creditor  of  Raymond,  and  the  latter,  himself  the  holder  of  other  mortgage 
notes  of  the  same  series  as  those  upon  which  the  seizure  and  sale  was 
aued  out,  may  be  held  to  have  sufficient  interest  to  contest  plaintiff 's 
right  to  the  fund  in  controversy.  The  one  that  she  may  have  opportu- 
nity to  contest  with  all  the  parties  before  the  court,  (as  Ferguson  is  not), 
the  reality  and  good  faith  of  the  sale  and  mortgage  from  Raymond,  a 
judgment  debtor,  to  Ferguson,  upon  which  these  proceedings  are  based, 
-and  the  other  for  the  reason  before  stated,  that  he  appears  to  be  the 
mortgagee  and  vendee  of  the  defendant  and  to  have  received  from  him 
other  notes  of  the  same  series  with  those  of  the  plaintiff,  and  further, 
xbccording  to  the  terms  of  what  is  called  a  counter  letter  found  in  the 
record  as  between  himself  and  Fei^guson,  at  least  to  be  entitled  on  certain 
conditions  to  retake  the  property  of  the  market  itself. 
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In  the  case  of  Hart  &  Hebert,  in  Liquidation  vs.  Pike  Brothers  &  Co.^ 
29  An.  262,  we  held,  and  still  adhere  to  that  view  of  the  law,  that  in 
matters  of  seizure  and  sale,  the  preliminary  three  days  notice  to  the 
debtor,  of  the  granting  of  the  judge's  order  required  by  articles  735  and 
736  of  the  Code  of  Practice,  must  be  issued  by  the  clerk  of  the  court  i» 
which  the  order  is  obtained,  and  not  by  the  sheriff,  whose  only  duty  is 
to  serve  it  upon  the  seized  debtor,  and  that  the  writ  itself  "  can  not  legally 
issue  until  that  notice  has  been  given."  No  such  notice  was  either  issue(l 
or  served  in  the  present  case  at  any  time,  either  before  or  since  the  issu- 
ance of  the  writ  and  the  seizure  under  it.  On  the  contrary,  as  we  have- 
seen,  the  writ  was  issued  on  the  same  day  the  order  for  its  issuance  was- 
obtained.  The  notices  emanating  from  the  sheriff  which  are  found  in 
this  record  are  not  those  required  by  law,  and  do  not  supply  in  the 
present  case  the  want  of  those  which  are  required. 

In  the  case  of  Jouet  vs.  Mortimer,  29  An,  206,  wo  declined  upon  the- 
facts  of  that  case  to  set  aside  an  accomplished  sale  where  title  had 
passed  without  objection  by  the  seized  debtor  for  the  want  of  such  pre- 
liminary notice.  Here,  however,  the  state  of  facts  is  entirely  different — 
no  sale  has  been  made  under  plaintiff's  writ,  nor  is  there  any  question 
of  title  to  property  acquired  under  such  sale.  On  the  contrary,  the 
plaintiff  himself  comes  into  court  by  way  of  rule  upon  the  sheriff  and 
other  parties  named,  to  show  cause  why  certain  rents  and  revenues- 
'  collected  by  the  sheriff  should  not  be  paid  over  to  him,  as  seizing  cred- 
itor, with  the  distinct  allegation  that  the  sheriff  "  refuses "  to  pay  the 
same  over  to  him.  It  is  not  even  a  question  of  recovery  back  from  the 
plaintiff,  after  the  receipt  of  funds  so  derived  from  the  sheriff.  In  other 
words,  he  is  asserting  affirmatively  and  originally  a  right  to  a  fund  in 
the  hands  of  the  sheriff  by  virtue  of  a  writ  issued  without  warrant  of  law 
where  this  right  depends  solely  upon  the  writ  so  illegally  issued  and  served 
at  his  own  instance,  and  before  thb  acquisition  of  any  other  or  greater 
right  than  those  resulting  from  the  mere  seizure  alone.  Let  us  now 
consider  the  rights  of  Mrs.  Baranco — ^those  of  Joseph  Raymond  need  not 
be  further  considered  for  the  reason  that  he  does  not  even  ask  to  receive 
the  fund  from  the  sheriff  but  only  to  defeat  the  plaintiff's  right  to  it,  and 
besides  he  neither  alleges  nor  proves  any  seizure  on  his  own  behalf.  Of  the^ 
second  ground  set  up  by  Mrs.  Baranco  in  her  answer  to  the  rule  in  which 
she  "  assumes  the  character  of  plaintiff  in  reconvention,"  (i.  e.)  hei  rights 
by  virtue  of  the  alleged  adjudication  to  her  of  the  property  seized  on  the- 
twenty-eighth  of  July,  1876,  under  suit  5938  of  the  Fifth  District  Court  of 
Orleans,  it  is  only  necessary  to  say  that  the  alleged  ad. judication  has  been 
annulled  and  set  aside  by  a  judgment  of  this  court,  an>l  is  not  now  urged 
or  relied  upon.  The  first  ground :  that  is,  her  alleged  priority  of  seizure 
and  consequent  right  to  be  paid  by  preference  to  the  plaintiff  and  "  all 
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others,"  depends  upon  a,  ft.  fa.  issued  upon  a  judgment  of  the  Fifth  Dis- 
trict Court  of  Orleans,  in  the  same  case  in  which  the  adjudication  was 
set  aside.  It  is  true  that  the  sheriffs  return  shows  that  the  same  prop- 
erty was  seized  under  this  suit  on  the  fourth  of  September,  1876,  while 
the  seizure  under  the  writ  of  seizure  and  sale  of  plaintiff  was  not 
made  till  November  15,  1876.  Were  this  then  a  contest  over  rents  and 
revenues  collected  by  the  sheriff  between  these  dates,  and  were  both 
seizures  valid  and  subsiatlnif,  Mrs.  Baranco's  superior  right  would 
unquestionably  have  to  be  acknowledged  and  adjudged.  The  contest  is 
not,  however,  over  any  rents  or  revenues  prior  to  the  last  seizure,  which 
the  sheriff  expressly  tells  us  were  never  collected  by  him,  but  the  present 
controversy  is  confined  entirely  to  the  fund  derived  from  rents  and 
revenues  collected  by  the  sheriff  since  November  15,  1876,  and  as  he 
testifies  under  the  plaintiff's  writ,  and  by  virtue  of  instructions  from  his 
attorneys.  It  is  not  necessary  to  determine  in  this  case,  but  yet  proper 
to  remark,  that  it  is  the  duty  of  the  sheriff  without  any  specific  instruc- 
tions to  collect  the  rents  and  revenues  of  property  vmder  seizure  in  his 
hands,  and  that  the  mere  absence  of  specific  instructions  to  that  effect 
by  one  of  two  seizing  creditors,  and  the  fact  that  they  are  given  by  the 
other,  will  not  authorize  the  collection  for  account  of  one  of  the  seizing 
creditors  only,  nor  can  the  rights  of  the  other  be  affected  by  or  made  to 
depend  upon  such  state  of  facts.  The  existence  of  an  injunction  for  a 
time,  however,  and  of  confiicting  claims  to  the  money,  to  the  knowledge 
of  the  sheriff,  accounts  satisfactorily  not  only  for  his  not  at  once  collect- 
ing rents  and  revenues  but  for  his  refusal  to  pay  over  those  subsequently 
collected,  otherwise  than  under  order  of  court,  without  assuming  that  an 
efficient  oflacer  failed  to  do  his  duty  under  either  process.  Now,  as  to 
Mrs.  Baranco's  seizure  :  The  Herl  facias  in  her  cose,  that  of  the  New 
Orleans  National  Bank  vs.  Jos.  Raymond,  was  dated  September  2, 1876, 
and  levied  on  the  fourth  of  September,  1876,  and  had  expired  on  the 
fifteenth  of  November,  1876,  the  date  at  which  the  plaintiff's  seizure 
under  the  writ  of  seizure  and  sale  was  made,  unless  it  was  kept  alive  by 
the  demand  by  the  sheriff  from  the  clerk  of  a  copy  in  accordance  with 
the  provisions  for  the  parish  of  Orleans  contained  in  article  042  of  the 
CJode  of  Practice.  By  that  article,  in  all  cases  where  a  seizure  is  made 
under  ^ri/odflw,  except  in  the  parish  of  Orleans,  it  is  the  duty  of  the 
sheriff  to  return  the  original  writ  on  its  return  day,  and  to  make  and 
retain  a  duly  certified  copy  of  the  wi  it  and  to  proceed  undei*  such  certi- 
fied copy  in  the  same  manner  as  though  the  original  writ  was  in  his 
hands  ;  and  to  make  due  return  thereon  ;  and  in  the  parish  of  Orleans, 
the  officer  at  the  time  of  making  return  of  the  original  writ  '*  shall  cause 
io  be  made  by  the  clerk  of  the  court  issuing  said  lont  a  duly  cei^tifted  copy 
hereof*  which  must  be  delivered  by  the  clerk  to  the  officer  making  the 
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return  within  twenty-four  houra  from  the  time  of  his  returning  the 
original ;  and  the  ofilcer  shall  proceed  under  such  certified  copy  so  fur- 
nished  him  in  the  same  manner  as  though  the  original  ivrit  was  in  his 
hands,  and  make  due  return  ihei'eon"  We  have  been  unable  to  find 
any  such  copy  or  any  copy  at  all  of  Mrs.  Baranco's  writ,  or  of  any  return 
upon  it  in  the  record.  So  far  as  this  record  discloses  the  facts,  the 
shcriflT  had  no  process,  nothing  under  which  "to  proceed"  on  her 
behalf  issued  upon  her  judgment.  As,  however,  Mrs.  Baranco's  writ 
and  seizure  were  directed  against  Joseph  Raymond  and  his  property  and 
that  of  Billgery  against  Thomas  Ferguson  and  his  property,  and  as  we  do 
not  think  the'  former  can  proceed  otherwise  than  by  a  direct  action,  we 
are  not  called  upon  to  decide  what  was  the  legal  effect  of  the  expiration 
and  return  of  the  writ  without  obtaining  a  copy  upon  the  seizure  already 
made  prior  to  that  time.  He  was,  therefore,  without  either  power  or 
authority  to  proceed  for  either  purpose  after  that  date. 

There  is,  however,  another  reason  why  giving  to  her  the  largest 
liberty  to  attack  the  sale  from  Baymond  to  Ferguson  as  a  mere  simula- 
tion, it  can  not  be  so  regarded,  certainly  in  this  proceeding.  That  is,  that 
whatever  its  purpose,  and  even  though  designed  to  defraud  the  creditors 
of  Raymond,  there  appears  to  have  been  at  legist  some  of  the  elements 
of  a  real  sale  In  it,  and  those  very  important  ones,  as  this  litigation 
demonstrates,  that  is,  there  was  a  real  price  evidenced  by  the  payment 
of  five  hundred  dollars  each,  and  by  the  execution  of  the  negotiable 
notes  of  the  purchaser  Ferguson,  to  a  large  amount,  under  some  of 
which  the  money  now  in  controversy  has  been  realized.  An  inconsider- 
able price,  or  one  stipulated  to  be  paid  In  an  unusual  manner,  may  be  a 
badge  of  fraud,  I) at  It  is  well  settled  that  If  there  Is  a  real  appreciable  price 
at  all,  however  fraudulent  the  sale  may  be,  It  is  not  simulated.  As  to  the 
so  called  counter  letter,  the  plaintiff  Billgery  who  appears  in  this  litiga- 
tion as  the  bona  fide  transferee,  and  holder  for  value  of  some  of  the 
mortgage  notes  given  by  Ferguson  to  Raymond  in  the  sale  as  part  of  its 
price,  was  neither  party  nor  privy  to  it,  so  tar  ^is  appears  from  the  evi- 
dence. Our  own  Civil  Code  provides,  art.  2231),  that  "  counter  letters  can 
have  no  effect  against  creditors  or  bona  fide  purchasers;  although  they  are 
valid  as  to  all  others.  That  Instrument  In  the  present  case  Is  as  follows: 
"  I,  the  undersigned,  do  hereby  certify  that  the  sale  made  to  me  by  Jos. 
Baymond,  per  act  before  T.  Ducros,  Notary,  on  the  twenty-eighth  day  of 
October,  1874,  of  his  rights,  title  and  Interest  on  the  Second  Street 
Market,  I  bind  myself  to  re-transfer  the  said  property  to  him  when  the 
said  Joseph  Raymond  delivers  to  Thos.  Ferguson  the  notes,  that  the 
said  Thos.  Ferguson  has  given  to  him  as  payment  for  the  Revenue  of 
Second  Street  Market. 

"Signed,  Thos.  Fergcsox." 
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And  taken  in  connection  with  the  proof  of  the  execution  and  real  delivery 
of  the  notes  to  which  this  controversy  itself  bears  testimony,  this  paper 
«hows  that  Raymond  himself,  whatever  his  intentions,  either  in  the  sale 
or  in  the  transfer  of  the  notes,  could  not  demand  or  obtain  a  re-convey- 
ance of  the  property  without  delivering  them  up  to  Feiiguson. 

There  was,  then,  sufficient  reality  in  the  execution  of  the  sale  and 
mortgage  to  prevent  its  being  treated  as  against  Billgery,  at  least,  as  a 
mere  simulation,  and  therefore  disregarded  by  Mi's.  Baranco  in  making 
her  seizure  of  the  property.  In  Brewer  vs.  Gay,  24  An.  p.  36,  it  wjis  held, 
and  we  think  properly,  "that  although  there  was  primarily  no  consid- 
eration for  the  mortgage,  yet  it  having  been  made  to  secure  any  future 
holder  of  mortgage  notes,  the  moment  they  changed  hands  for  a  valu- 
able consideration  the  mortgage  became  valid.  "  This,  however,  is  no 
new  doctrine,  but  one  of  every-day  practice,  and,  however  unreal  the 
original  sale  and  mortgage  as  between  the  parties,  the  equitable  doc- 
trine which  is  recognized  and  enunciated  in  •  the  article  of  the  Code  in 
regard  to  the  effect  of  counter  letters  would  come  in  aid  of  the  plaintiff 
as  against  both  Raymond  and  Ferguson  and  we  may  add  all  holding 
or  claiming  through  either  of  them,  while  in  order  to  sustain  even  a 
direct  action  in  avoidance  of  the  contract  it  would  be  necessary  to  con- 
nect Billgery  with  the  fraud  or  simulation  involved  in  it ;  and  to  have 
Ferguson  before  the  court,  also,  as  he  is  not  It  is  ^hardly  necessary  to 
cite  the  article  of  the  Code,  2645,  to  show  that  if  Billgery  became  trans- 
feree of  the  notf's  of  Ferguson,  or  of  any  part  of  them,  that  such  trans- 
fer carried  with  it  and  included  the  privileges  and  mortgages  which 
were  attached  to  them.  This  mortgage  and  vendor's  privilege  was 
recorded  on  the  thirtieth  of  October,  1874,  (the  same  day  it  was  exe- 
cuted) both  in  the  office  of  conveyances  and  of  mortgages,  and  is 
admitted  to  have  been  so  recorded  anterior  to  the  judgment  of  the  New 
Orleans  National  Bank  vs.  Raymond,  the  same  set  up  by  Mrs.  Baranco 
as  subrogee.  If,  then,  both  her  seizure  and  that  of  Billgery  were  even 
subsisting  and  legal  she  would  have  to  yield  to  the  superior  claim  and 
rank  of  the  plaintiff  in  the  rule  on  that,  her  only  remaining  ground  for 
assertion  of  superior  right.  But  as  we  have  seen,  under  the  facts  of  the 
case,  that  Mrs.  Baranco  could  not  directly  seize  and  sell  under  her  judg- 
ment against  Raymond  property  standing  on  the  public  records  in  the 
name  of  Ferguson,  to  the  prejudice  of  rights  of  mortgage  acquired  by 
Billgery  quoad  this  proceeding  a  creditor  not  of  Raymond  but  of  the 
title  holder  Ferguson,  and  if  she  could  not  seize  directly  she  can,  of 
course,  assert  no  right  to  the  rents  and  revenueft  of  the  property. 
Upon  consideration  of  the  whole  case — 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  below  be  avoided  and  reversed  ;  that  the  demands  of  Mrs. 
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Baranco  be  rejected,  that  she  pay  the  cost  of  her  reconventional 
demand,  and  Joseph  Billgery  all  other  costs,  including  those  of  appeal. 
It  is  further  ordered  that  the  rule  taken  by  said  Billgery  upon  the 
sheriff  be  dischaiiged,  and  that  his  writ  of  seizure  and  sale  be  returned 
as  having  been  prematurely  issued  and  levied,  and  the  seizure  under  it 
released  and  that  his  right  to  procure  the  issuance  of  a  new  writ  accord- 
ing to  law,  and  after  proper  and  legal  notice  be  reserved  to  hiuL 


|_3f?(  No.  6679. 

State  vs.  Moses  Harris  et  al. 

On  the  trial  of  a  motion  in  arrest  of  judfirment  in  a  criminal  case,  evidence  will  not  be 
admitted  to  prove  any  error  complained  of.  unless  the  error  appears  on  tlie  face 
of  the  indictment,  or  the  proceedings. 

After  a  verdict  has  been  returned  in  a  criminal  case,  it  is  too  late  to  object  to  the 
composition  of  the  jury  that  rendered  the  verdict,  on  the  ground  that  some  of 
the  jury  were  too  ignorant,  or  too  illiterate  to  understand  the  evidence.  Such 
objection  should  have  been  made  a  ground  of  challenge  to  the  disqualified 
jurors. 

Theobjectionthattho  jury  in  a  criminal  case  were  not  summoned  under  an  ordor 
of  the  court  before  whicli  the  accused  was  tried,  will  not  b<^  sustained,  on  a 
motion  in  arrest  of  Judgment,  when  it  appears  that  the  jury  was  summoned  b>- 
a  competent  olfloer,  before  a  competent  court. 

In  criminal  cases  this  court  have  no  jurisdiction  of  questions  of  faet. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
McVea,  J. 

J.  H.  Lamoii,  District  Attorney,  for  the  State. 

Charles  0.  Lauve  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  tenth  of  February,  1877,  one  George  Washing- 
ton was  killed  in  the  parish  of  Iberville.  Four  brothers,  Moses,  Robert, 
Henry  and  Joseph  Harris,  accused  of  the  homicide,  were  arrested,  in- 
dicted for  manslaughter,  tried,  found  guilty,  and  sentenced  to  hard  labor 
in  the  State  penitentiary  for  the  space  of  seven  years. 

Three  of  the  defendants — Joseph,  Henry  and  Robert — attempted,, 
but  in  vain,  to  obtain  a  new  trial  and  arrest  the  judgment  They  are 
now  before  us— and,  as  they  did  in  the  lower  court — they  contend  here,, 
that :  ■ 

First — After  the  judge's  charge  to  the  jury,  three  of  the  jurors  were 
taken  out  by  the  sheriff  in  the  court-house  yard,  whilst  the  others  were 
locked  up  in  their  room,  and  that  this  amounts  to  the  prohibited  separa- 
tion which  vitiates  a  verdict. 

Second. — The  jurors  by  whom  they  were  tried  and  convicted  are 
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illiterate  and  not  able  to  understand  either  the  evidence  adduced  or  the 
law  cited  on  their  trial. 

Third — The  order  commanding  the  sheriff  to  summon  the  jurors  for 
the  term  at  which  they  were  tried,  was  issued  by  the  clerk,  not — as  it 
should  have  been — under  the  authority  of  Charles  McVay,  who  was  then 
the  judge  of  the  Fifth  District,  but  under  the  usurped  authority  of  James 
L.  Cole,  who — at  that  date — had  ceased  to  be  a  judge. 

Fourth — They — the  appellants — were  already  engaged  in  a  scuffle 
with  George  Washington,  when  Moses  joined  them  in  the  fight,  stabbed 
and  killed  said  Washington.  That — as  there  was  no  complicity,  nor  con- 
cert of  action  between  them  and  Moses,  they — if  at  all  guilty — are  only 
guilty  of  an  assault  and  battery. 

1.  There  is — in  this  transcript — but  one  bill  of  exceptions ;  we  are 
informed,  by  its  recital,  that — on  the  trial  of  the  motion  in  arrest  of 
judgment,  three  of  the  prisoners — Joseph,  Henry  and  Robert — offered  to 
prove  the  alleged  separation  of  the  jurors,  and  that  the  Judge  excluded 
the  evidence  of  that  fact,  on  the  ground  that  "  the  error  of  which  they 
complain  is  not  apparent  on  the  face  of  either  the  indictment  or  the  pro- 
ceedings." 

The  Judge  held  correctly. 

8  R  R.  513  ;  10  A.  265 ;  14  A.  827. 

2.  The  defendants  were  tried  together,  and — as  they  wore  ("ntitled 
to  forty-eight  peremptory  challenges — they  must  have  been  tried  by  a 
jury  of  their  (»hoioe.  If — as  contended — the  members  of  that  jury  could 
understand  neither  the  evidence  nor  the  law,  and  their  ignorance  rose 
to  the  height  of  a  disqualitieation,  they  should  have  been  challenged  when 
tendered  to  the  accused.  It  is  now  too  late  to  urge  that  objection.  They 
took  the  chances  of  a  verdict  in  their  favor,  speculated — it  may  be — on 
the  pretended  ignorance  of  the  jurors,  and  can  not  be  allowed — after  con- 
viction— to  a^ain  rely  on  that  ignorance  to  claim  the  reversal  of  an 
unexpecteil  verdict. 

7  A.  284  ;  8  A.  515  ;  25  A.  537. 

3.  The  jury  was  properly  drawn  and  properly  summoned.  This  is 
not  contested.  The  jurora  themselves  might  have  objected  that,  though 
regularly  drawn,  tliough  summoned  by  a  competent  officer,  to 
appear  before  a  competent  Court,  the  order  to  summon  them  was  not 
issued  under  the  authority  of  the  judge  of  that  court,  and  that  objection — 
on  their  part—might  have  justified  their  disobedience  to  that  order, 
but  it  neither  does,  nor  can  justify  the  too  tardy  cx^mplaint  of  the  three 
prisoners. 

If  tenable,  that  objection  could  have  been  successfully  urged  but  on 
the  first  day  of  the  term,  and  not  after  trial  and  conviction,  not  in  a  mo- 
tion to  arrest  the  judgment 
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4.  Three  of  the  defendants  insist  that  there  was  no  complicity,  no 
concert  of  action  between  them  and  Moses,  and  that  it  wo\ild  be  an  infa- 
my to  allow  the  verdict  returned  against  him  to  stand  against  them. 
This  constitutes  a  question  of  facts,  one  which  was  heard  and  passed 
upon  by  the  jury  and  the  district  judge,  one  which — under  the  plain  ar- 
ticle of  the  Constitution  of  the  State,  we  are  not  authorized  to  examine 
and  review. 

C.  1868,  Art.  74. 

The  faithful  counsel  representing  the  appellants  has  attached  to  the 
transcript  the  evidence  taken  on  the  preliminary  examination  of  his 
clients.  He  appeals  to  us  to  weigh  that  evidence,  and  to  protect — against 
what  he  denounces  as  a  great  injustice  and  a  terrible  wrong,  these  guilt- 
less unfortunates. 

We  have  read  every  page  of  that  examination,  and  ascertained  that 
on  the  tenth  of  February  1877,  one  George  Washington  was  assaulted 
and  pursued  by  four  ruffians.  That — when  knife  in  hand,  moved  by  the 
manifest  intention  of  inflicting  death,  Moses  was  following  and  threaten- 
ing his  victim,  his  brothers  who  had  seen  the  knife,  who  could  not  be 
mistaken  as  to  his  intention,  continued  both  the  assault  and  the 
pursuit. 

Whilst  retreating,  Washington  fell,  and — when  the  constable  reached 
the  spot,  he  found  the  four  monsters  on  the  dying  man.  In  his  own 
words,  one  held  him  by  the  throat,  one  by  the  hair  and  ear,  one  was 
across  his  breast,  and  one  appeared  to  be  holding  the  feet. 

When  wrested  from  the  grasp  of  those  fiends,  Washington  was  a 
corpse.  A  physician  was  called,  examined  the  body,  found  that  two 
mortal  wounds  had  been  inflicted,  and  inflicted — in  his  opinion — with  two 
different  blades ;  one  had  penetrated  the  heart,  and — through  the  open- 
ing cut  by  the  other,  the  deceased's  intestines  were  protruding. 

If  we  could  consider  the  facts  relied  upon  by  three  of  the  defendants, 
we  would  certainly  conclude  that  the  grand  jurors  by  whom  they  were 
indicted  have  reduced  the  proportions  of  their  crime — the  Court,  the 
proportions  of  a  richly  deserved  penalty — that  every  one  of  them  was  a 
principal  in  a  most  revolting  and  cowardly  murder,  and  that — under  a 
proper  charge — every  one  of  them  should  have  been  hanged. 

The  hour  has  struck  when  felons  of  all  grades  should  realize — or,  if 
they  fail  to  realize — should  be  taught  that  the  mission  of  courts  is  not  to 
protect  them  against  the  recoiling  of  a  violated  law,  but  to  protect  society 
against  them,  their  criminal  attempts  and  nefarious  deeds.  They 
should  be  effectually  terrified,  or  inflexibly  punished — ^and  when,  as  de- 
fendants, they  enter  the  court,  reeking  with  the  blood  of  murder,  they 
should  tremble  and  not  hope. 

The  judgment  appealed  from  is  affirmed. 


NEW  ORLEANS,  JANUARY,  1878.  93 


8oye  vs.  Prioo  ot  al. 


No.  6658.  ^    ^ 

46_W 

Martin  Soye  vs.  M.  A.  Price  et  al.  "go — w 

48    178 

It  Ift  not  neoofisary  that  a  8Uc<.'!«»BBion  which  hoK  lj<»oii  a'*oepted  with  Ivncflt  of  in  von-  i®   ^^ 

tory  should  1)6  entirely  adniinistorod  and  liMuidated.  before  the  property  of  th<<  "55     93 

succession  can  come  into  tliu  le^ral  possossion  of  tho  benelleiary  heirs.  ?^  J^i 

Unless  opposed  by  creditors,  or  heirs  of  mso,  the  natural  tutor  of  minors  may  take  [  ao     98l 

in  charge  and  administer,  as  tutor,  the  property  of  tho  minorH :  and  his  posses-  111   18B| 

sion  of  the  property,  in  contemplation  of  law.  is  their  possession.  j  ^     8S 

Heirs  of  a^e  who  are  in  possession  of  the  property  of  a  suceessiun.  and  minor  heirs  -^ — ^* 
in  possession  of  it  by  virtue  of  its  beiuf?  under  the  control  and  administration 
of  their  natural  tutor,  may  be  sued  by  any  creditor  of  the  succession,  in  a  court 
of  ordinary  jurisdiction. 

A  PPEAL  from  the  Sixth  District  Court,  palish  of  Orleans.    RighUyr, 

E,  Bermudez  for  plaintiff  and  appellee. 

Ogden  db  Hill  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  only  question  urged  in  this  Court,  is  as  to  the 
jurisdiction  of  the  Sixth  District  Court,  parish  of  Orleans,  so  far  as 
relates  to  plaintiff's  demand  against  tho  minors  Alice  and  Frank  Naime, 
represented  by  their  natural  tutor,  Oeorge  L.  Naime. 

Mrs.  Amelia  Naime,  wife  of  George  L.  Naime,  during  her  life  bor- 
rowed 82500  from  the  plaintiff  and,  with  the  authority  of  tho  Court, 
executed  a  special  mortgage  to  secure  it  She  died  leaving  three  minor 
children  ;  one,  Miss  M.  A.  Price,  by  a  previous  marriage,  and  the  two 
named  by  the  marriage  with  Geoi^e  L.  Naime.  Miss  Price  was  soon 
after  emancipated  and  dispensed  from  attainment  of  majority.  George 
L.  Naime  caused  an  inventory  of  his  deceased  wife's  estate  to  be  made 
and  qualified  as  natural  tutor  of  his  two  minor  children.  He  applied 
for,  and  upon  advice  of  family  meetings,  obtained  authority  from  the 
Second  District  (Probate)  Court,  to  enter  into  an  arrangement  with 
plaintiff  on  behalf  of  said  minors — Miss  Price  joining  him  therein — for 
an  extension  of  time  on  said  debt ;  and  in  order  to  pay  the  interest 
thereon  in  advance,  and  taxes  and  insurance  due  upon  the  property  of 
the  estate,  he  obtained  authority  to  mortgage  on  behalf  of  said  minors, 
joined  by  Miss  Price,  certain  other  property  of  the  estate  to  amount  of 
one  thousand  dollars.  These  arrangements  were  all  carried  into  effect 
— ^the  interest  paid,  debt  extended  and  additional  mortgage  executed. 
In  his  applications  for  these  orders,  the  tutor  represents  that  the 
revenues  of  the  estate  were  barely  sufficient,  under  the  existing  depres> 
sion,  to  maintain  the  children,  and  that  it  was  to  their  evident  interest 
that  the  property  of  the  estate  should  not  be  forced  to  a  sale.  There  Is 
no  doubt,  and  we  believe  no  dispute,  that  the  tutor,  and  the  (emand- 


94  SUPREME  COURT  OF  LOUISIANA, 


Soye  \8.  Price  et  al. 


pated)  heir  who  had  accepted  unconditionally  were  in  the  full  posses- 
sion and  enjoyment  of  the  estate  of  the  deceased.  There  was  no 
administrator  appointed,  nor  was  there  any  one  demanding  such 
appointment.  The  estate  so  far  as  it  belonged  to  the  minors  was  in 
fact  in  the  hands  and  under  the  administration  of  their  tutor  and,  so 
far  as  appears  is  so  yet  Soye,  the  holder  of  said  mortgage  notes, 
brought  this  suit  in  Sixth  District  Court,  tna  ordlnaria  for  foreclosure 
and  for  judgment  against  Miss  Price  and  the  minors,  and  there  was  judg- 
ment accordingly — the  plaintiff  renouncing  any  right  against  the  minors 
upon  the  S2500  note  beyond  the  property  inherited.  The  minors 
appeal  aiAl  present  as  ground  therefor  that  the  suit  so  far  as  it  was 
against  them  on  the  32500  note,  a  debt  of  their  mother's  estate,  should 
have  been  brought  in  the  Second  District  Court — the  Sixth  District 
Court,  having  ordinary  jurisdiction  only,  being  without  authority  to 
entertain  it.  In  reply  to  this  objection  plaintiff  refers  to  Art.  996  of  C.  P. 
which  is  as  follows : 

"  The  case  is  different  when  such  estates  are  in  the  possession  of  heirs, 
either  present  or  represented  in  the  State,  although  all  or  some  of  those 
heirs  be  minors  ;  for  in  such  cases  the  actions  for  debts  due  from  such 
successions  shall  be  brought  before  the  ordinary  tribunals,  either  against 
the  heirs  themselv^,  if  they  be  of  age,  or  against  their  curators,  if  they 
be  under  age  or  interdicted. " 

In  2  A.  840  this  court,  citing  6  N.  S.  521,  held  that  an  action  for 
a  debt  of  the  succession  was  maintainable  in  the  courts  of  ordinary  juris- 
diction against  minors  represented  by  their  tutor,  when  in  possession  of 
the  estate. 

In  Martin  vs.  Cannon,  25  A.  225,  it  was  held  that  the  Second  Dis- 
trict Court  has  no  jurisdiction  of  a  suit  for  succession  debt,  against  the 
heirs  who  are  in  possession,  citing  Art.  996  C.  P.  It  is  not  stated 
whether  the  heirs  in  this  case  were  or  not  beneficiary. 

A  similar  doctrine  was  held  in  Swin  vs.  Gordon's  succession.  25  A 
221  and  231— also  25  A.  230. 

But  the  defendant  contends  that  minors  being  of  necessity  benefi- 
ciary heirs,  can  not  have  technically  a  legal  possession  of  the  estate  until 
there  has  been  an  administration  thereof  and  that  administration  is  ter- 
minated. 

He  cites  in  support  of  this  proposition  a  series  of  decisions,  com- 
mencing with  Ingram  vs.  Ingram,  3  N.  S.  371,  where  it  was  held  that 
heirs  of  age  and  who  receive  an  estate  purely  and  simply  may  be  sued  in 
courts  of  ordinary  jurisdiction.  Also,  17  La.  500,  where  it  was  held  that 
until  a  succession  accepted  with  benefit  of  inventory  be  administered 
upon  and  liquidated,  it  must  of  necessity  remain  under  the  control  of 
the  Probate  Court. 
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In  2  R.  30,  it  was  said  that  it  was  not  easy  to  reconcile  the  Code 
of  Practice  with  itself  on  this  subject — and  the  Court  says  that  Art.  996 
refers  "  either  to  heirs  absolute,  or  beneficiary  heirs  who  have  come  to 
the  possession  of  an  estate  after  it  has  been  fully  administered. " 

So  in  4  L.  220— "Where  some  of  the  heirs  are  minors  the  succession 
must  necessarily  be  accepted  with  benefit  of  inventory,  and  all  claims 
against  it  brought,  an  administrator  having  been  appointed,  in  the  Pro- 
bate Court."    Again  it  is  said  : 

"Art.  996,  C,  P.,  applies  to  estates  accepted  absolutely,  or  those 
which  having  been  administered  by  a  curator,  etc.,  have  come  into  pos- 
session of  the  heirs.  If  they  be  all  of  age,  and  accept  unconditionally, 
they  are  immediately  put  in  possession,  and  are  suable  before  the  ordi- 
nary tribunals  for  their  virile  portion  of  the  debts  as  if  contracted  by 
them.  If  some  of  them  be  minors  the  succession  can  not  be  accepted 
by,  nor  for  them,  but  with  benefit  of  Inventory, 

"  When  thus  accepted  it  can  not  be  partially  administered  but  must 
l^e  placed  under  an  administrator,  and  no  part  comes  legally  into  their 
possession  as  heirs,  until  the  administration  be  terminated,  or  a  partition 
be  legally  made  among  them. "  4  R.  20,  412 ;  7  R  24  ;  17  L.  109 ; 
18  L.  379. 

It  may,  therefore,  at  least  be  said  that  all  the  decisions  are  uniform 
to  the  effect  that  where  the  heirs,  whether  pure  and  simple,  or  benefi- 
ciary, are  legally  in  possession  of  an  estate,  they  may  be  sued  for  its 
debts,  in  courts  of  orcZinari/jumdic^icm.  So  that  the  controversy  nar- 
rows itself  down  to  this :  Can  beneficiary  heirs,  (minoi-s  are  always  such,) 
come  legally  into  possession,  without  the  estate  having  been  previously 
fully  administered  and  liquidated  ? 

Notwithstanding  the  numerous  authorities  cited  by  counsel  of 
defendants,  from  our  earlier  reports,  we  think  it  is  now  well  settled 
that  minors  (who  are  beneficiary  heirs  of  necessity)  may  come  lawfully 
into  the  possession  of  the  estate  of  their  deceased  parent  without  there 
having  been  any  previous  administration  thereof.  In  4  A.  561, 
"Labranche  vs.  Trepagnier, "  it  was  held  to  be  settled  "that  the  natural 
tutor  or  tutrix,  a^  such,  has  a  right  to  administer  the  succession  of  the 
deceased  spouse,  unless  the  heirs  of  age  or  creditors  require  the 
appointment  of  an  administrator. "  This  was  but  the  affirmance  of  the 
same  doctrine  in  effect,  held  by  this  Court  in  1  A.  239  ;  2  A.  462  ;  3  A.  502. 

In  Monget  vs.  Penny  7  A.  134,  it  was  held  that  "  the  wife's  creditors 
need  not  provoke  the  appointment  of  an  administrator  to  her  succes- 
sion, but  may  sue  the  natural  tutor  of  its  beneficiary  heirs  as  its  repre- 
sentative. "    See  also  to  same  effect  5  A.  180  ;  10  A.  534 ;  14  A.  641. 

These  cases  clearly  recognize  the  right  of  the  natural  tutor  of  the 
minor  heirs  of  the  deceased  spouse,  in  the  absence  of  opposition,  to  take 
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possession  of  the  estate  in  his  capacity  as  tutor,  and  to  administer  it  as 
other  property  of  his  wards  for  their  benefit.  The  possession  of  the 
tutor  is  the  possession  of  the  minor,  and  all  his  acts  are  in  the  name 
and  on  behalf  of  his  wards. 

But  as  an  original  proposition,  and  aside  from  these  decisions,  we 
think  that  a  fair  interpretation  of  Art.  996  itself  shows  that  minors  and 
beneficiary  heirs  may  come  into  possession  before  the  estate  "  has  been 
fully  administered  and  liquidated."  When  an  estate  has  been  fully 
administered  and  liquidated,  there  remain  no  "  debts  due  from  the  suc- 
cession." Why,  therefore,  does  the  Article  speak  of  suing  beneficiary  heirs 
before  the  ordinary  tribunals,  "for  debts  due  by  the  succession,"  if  such 
estate  can  tiot  come  into  their  possession  until  tliese  debts  are  all  paid  ? 
The  very  fact  that  the  Code  gives  a  right  to  sue  them  for  such  debts 
when  they  arc  in  possession,  shows  conclusively  that  they  can  obtain 
possession  before  these  debts  are  paid  and,  therefore,  before  the  estate 
has  been  **  fully  administered. " 

The  true  doctrine  is  this — that  successions  accepted  under  benefit 
of  inventory  should  and  must  be  administered  where  the  creditors  or 
heirs  of  age  require  it.  But  if  no  such  demand  for  administration  is 
made,  the  natural  tutor  of  the  minor  heirs  of  the  deceased  may,  as 
such,  take  possession  and  administer  their  interests  therein,  and  that 
any  creditor  of  the  deceased  may,  under  Art.  996,  bring  suit  for  their 
debts  against  the  tutor  in  the  courts  of  ordinary  jurisdiction. 

The  well  established  jurisprudence  under  Arts.  65  and  66  of  the 
Code  of  Practice  confirms  us  in  these  views.  Had  the  creditor  in  this 
case  proceeded  via  executiva  instead  of  via  oi'dinaria,  there  being  no 
administrator,  his  right  to  proceed,  contradictorily  with  the  tutor  to 
enforce  his  mortgage  can  not  be  doubted.  Again  Art.  1671  of  Revised 
0.  C.  gives  the  heirs,  without  qualification,  the  right  when  the  estate  is 
in  the  hands  of  executors  to  take  possession,  on  tendering  the  amount  of 
the  movable  legacies  and  giving  security  to  creditors,  as  provided  by 
Art.  1012.  See  Swin  vs.  Gordon  above  cited.  We  think,  therefore,  that 
the  minors  in  this  case  were  in  the  legal  possession  through  their 
natural  tutor. 

We  conclude,  therefore,  that  the  exception  to  the  jurisdiction  of  the 
Sixth  District  Court  was  properly  overruled,  and  as  no  other  defenses 
are  urged,  and  as  we  see  no  error  in  the  judgment  appealed  from,  it  is 
affirmed  with  costs. 
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No.  6682. 


State  ex  rel.  Fred.  Duffel,  District  Attorney  pro  tem.,  et  al.  vs. 

Morris  Marks. 

A  party  is  not  eligible  as  District  Jud^e  who  has  not  practiced  law  in  this  State  for 
two  years,  next  precedinj;  his  election. 

In  leural  contemplation,  a  party  can  not  be  said  to  have  practiced  law.  even  though, 
as  a  matter  of  fact,  he  may  have  done  so.  if  he  has  not  previously  Qualified  to 
practice,  by  complying  with  the  requirements  prescribed  by  the  constitution. 

Because  one  has  acted  as  District  Attorney,  he  can  not  be  said,  in  a  constitutional 
sense,  to  have  "  practiced  law." 

A  mere  resolution,  passed  by  the  Board  of  Administrators  of  the  University  of 
Louisiana,  that  the  degree  of  bachelor  of  law  shall  be  granted  to  a  certain  per- 
son, and  diroctinff  the  President  of  the  University  to  confer  said  degree,  and  the 
usual  diploma,  followed  by  a  refusal  of  the  President  to  obey  the  direction,  has 
not  the  character  and  authority  of  a  diploma. 

The  degree  of  bachelor  of  law.  conferred  on  a  party  by  the  Board  of  Administrators 
of  the  University  of  Louisiana,  will  not  authorize  him  to  demand  of  this  court 
a  license  to  practice  law  in  thi8  State,  unless  the  diploma  is  signed  by  the  Presi- 
dent of  the  University,  and  the  Professors  of  the  Department  in  which  the  stu- 
dent has  graduated. 

APPEAL  from  the  Fourth  Judicial  District  ('ourt,  parish  of  Ascension. 
Maker,  J.,  acting  for  Flagg,  J. 

J,  C,  Egan,  Assistant  Attorney  General.  Frederick  Duffely  District 
Attorney  i>ro  tem.,  E.  N.  Fivgli,  E,  P.  Poche,  H.  F,  Duffel,  R,  K  Sinis,  R  P. 
Landry,  and  T.  R.  Wmvheater,  for  plaintiff  and  appellant. 

J,  D.  Augiistin,  Gus,  A,  Breaiix,  St  M.  Berault,  Emile  Legendre,  Jno, 
H.  Ilsley  &  Son,  JHUlam  R  MilUf,  J,  L.  Gaudet,  John  Cheevers,  L,  De 
Porter,  Gei^vais  Leche,  for  defendant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  transcript,  in  this  case,  is  a  duplicate  of  the  trans- 
•cript  in  case  No.  6681,  and  the  motion  to  dismiss  the  appeal,  filed  in  this 
duplicate,  is — with  but  a  slight  difference — the  identical  motion  already 
passed  upon  by  this  court.  That  difference  is  simply  this :  the  last  day 
of  the  delay  fijced  by  law  for  the  return  of  such  appeals,  occurring  on  a 
Sunday,  the  district  attorney  pro  tempore,  apprehending  the  very  objec- 
tion raised  by  defendant,  caused  to  be  filed  in  this  court,  on  the  ninth  day 
after  the  judgment  was  signed,  one  of  the  transcripts  herein  mentioned; 
the  other  transcript  was  filed  on  the  eleventh,  and  could  not  have  been 
filed  on  the  tenth  day,  which,  as  admitted,  was  a  Sunday.  That  both 
were  filed  in  time  is  no  longer  an  open  question. 

C.  P.  318,575.    8L.  223.    6  B.  R.  20.    14  A.  105.    24  A.  333. 

The  motion  to  dismiss  is  overruled. 
7 


98  SUPREME  COURT  OF  LOUISIANA, 


Stato  ex  rel.  Duffel  vs.  Marks. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  object  of  this  suit  is  to  test  the  right  of  the 
defendant  to  the  office  of  District  Judge  of  the  fourth  judicial  District. 
It  is  alleged  that  he  was  elected  to  that  office  in  November  1876,  but 
that  he  can  not  hold  it  because  of  ineligibility,  not  having  ^11  of  the  quali- 
fications prescribed  by  the  Constitution.  The  special  qualification  want- 
ing is,  that  he  shall  have  practised  law  in  this  State  for  two  years  next 
preceding  his  election,    art.  84. 

The  respondent,  after  making  a  general  denial,  bases  his  claim  to 
the  rightful  occupancy  of  the  judgeship  upon  a  "degree  of  Bachelor  of 
Law,  duly  conferred  by  the  administrators  of  the  University  of  Lou- 
isiana on  the  24th.  of  April  1872, "  and  in  virtue  of  his  election  and  com- 
mission and  qualification  as  district  attorney  of  the  same  district  in 
1872,  the  duties  of  which  latter  office  he  performed  from  that  time  until 
his  election  as  judge.  He  alleges  that  he  has  practised  law  in  this 
State  for  two  years  next  preceding  his  election,  the  right  to  practice 
being  based  upon  the  Degree  above  mentioned,  and  the  actual  practice 
upon  his  performance  of  the  functions  of  prosecuting  officer,  and  upon 
certificates  of  clerks  of  courts  and  of  litigants  that  he  had  practised. 

It  can  not  bo  presumed  that  the  organic  law,  in  using  the  words, 
''shall  have  practiced  law  in  this  State,"  can  intend  any  thing  but  a 
practice  under  legal  permission.  Those  who  frame  a  fundamental  law, 
or  any  law,  can  not  be  supposed  to  have  in  contemplation  the  confer- 
ring a  benefit  in  express  terms  upon  a  violator  of  the  law.  If  therefore 
a  person  shall  practise  law,  without  first  obtaining  legal  permission  and 
in  defiance  of  prerequisites  ordained  as  of  essential  compliance,  he  can 
not  base  upon  the  fact  of  having  thus  practised  a  legal  right  to  do 
something  else,  of  which  a  lawful  practice  is  the  condition  precedent 
The  certificates  of  clerks,  and  the  testimony  of  litigants,  that  the 
defendant  had  practised  law  for  two  years  is  of  little  consequence, 
unless  they  are  accompanied  by  a  satisfactory  exhibition  of  the  author- 
ity from  which  he  derives  his  legal  right  to  practise. 

Nor  is  the  fact  of  holding  the  office  of  District  Attorney  proof  that 
the  holder  had  'practised  law'  in  the  sense  of  those  words  in  the  Con- 
stitution, for  the  same  instrument  fails  to  require  that  those  officers 
shall  be  lawyers,  art  92.  It  is  argued  that  the  Ck)nstitution  must 
necessarily  intend  ex  vi  tofnini  when  it  provides  for  the  office  of  dis- 
trict attorney,  that  he  shall  be  an  attorney  at  law,  but  it  may  be 
answered  that  the  same  instrument  must  equally  intend  that  a  parish 
judge  should  have  been  a  lawyer,  for  men  must  be  lawyers  before  they 
can  in  any  proper  sense  be  said  to  be  judges,  and  if  it  requires  a  knowl- 
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edge  of  law  to  be  a  district  attorney,  how  much  greater  knowledge  does 
it  require  to  administer  the  succession  system  of  our  State. 

The  defendant's  eligibility  to  the  district  judgeship  depends  upon 
his  legal  right  to  have  practised  law  for  two  years  next  preceding  his 
election.  That  right  emanates  from  the  proceedings  of  the  Board  of 
Admmistrators  of  tne  University  of  this  State  on  April  24th.  1872.  They 
shall  be  copied  in  full : 

"  At  a  meeting  of  the  Board,  held  this  evening,  the  following  pream- 
ble and  resolutions  offered  by  Mr.  Fellows,  was  adopted  by  a  vote  of 
five  to  three  in  the  negative,  and  a  motion  to  reconsider  which  vote  was 
laid  on  the  table,  viz.: 

Whereas,  the  President  of  the  University  being  present,  and  having 
stated  that  it  would  be  impossible  for  him  to  declare  which  of  the 
rejected  students  received  three  favorable  votes  on  the  examination  by 
the  professors,  and  which  did  not ; 

Therefore,  be  it  resolved  that  the  degree  of  Bachelor  of  Laws  be 
granted  to  and  conferred  upon  the  following  members  of  the  class  of 
1871 — 72  of  the  Law  department  of  the  University  of  the  State  of  Lou- 
isiana, namely  (here  follow  several  names  and  among  them  Morris. 
Marks)  and  that  the  President  of  the  University  be  directed  to  confer 
upon  them  the  said  degree  of  Bachelor  of  Laws,  and  that  the  usual 
diplomas  be  granted  and  issued  to  them. " 

The  text  of  the  law  invoked  by  the  respondent  is ; — '*  The  adminis- 
trators of  the  University  of  Louisiana  shall  have  the  right  of  conferring, 
under  the  common  seal,  on  any  person  whom  they  may  think  worthy 
thereof,  all  literary  honors  and  degrees  known  and  usually  granted  by 
any  university  or  college  in  the  United  States  or  elsewhere. 

The  degree  of  Bachelor  of  Law  and  Doctor  of  Medicine,  granted  by 
them,  shall  authorize  the  persons  on  whom  it  is  conferred  to  practice 
law,  physic  and  Surgery  in  the  State. "    Rev.  Stats.  1870  Sec.  127. 

No  diploma  was  ever  issued  to  the  defendant.  The  President  of 
the  University  never  conferred  upon  him  the  degree,  as  the  resolution 
of  the  administrators  directed.  The  Board  resolved  that  the  degree  be 
granted  to  and  conferred  upon  him,  and  to  shew  that  their  own  con- 
struction of  the  scope  of  the  resolution  was,  that  the  act  was  inchoate^ 
proceeded  on  the  instant  and  in  the  same  sentence  to  direct  that  the 
additional,  and  supplemental  act  be  done  which  was  necessary  to  make 
the  conferring  the  Degree  complete,  i.  e.  the  President  must  confer  it 

It  is  manifest  besides  that  the  two  clauses  of  the  law  above  quoted 
refer  to  two  different  kinds  of  Degrees,  one  of  which  is  purely  honorary 
and  is  conferred  upon  persons  already  distinguished  in  some  branch  of 
literature,  science,  or  other  learning,  and  the  other  is  conferred  upon 
students  who  have  passed  the  examination  necessary  to  entitle  them  to 
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it  The  first  of  these  degrees  is  to  be  conferred  upon  any  persons 
whom  the  Administrators  may  think  worthy  thereof,  and  it  is  to  be  a 
literary  honor,  but  the  last  is  to  have  the  greater  effect  of  authorizing 
the  recipient  to  practice  law  or  physic.  Can  it  be  reasonably  contended, 
or  inferred,  that  power  is  thus  given  to  the  Administrators  to  introduce 
to  the  public,  or  rather  to  impose  upon  it,  a  person  authorized  to  pre- 
scribe for  the  ailments  of  the  body  who  has  never  read  a  line  nor  heard 
a  lecture  upon  any  branch  of  medicine  ?  If  it  be  true  that  the  degree  of 
doctor  of  medicine  can  be  conferred  by  the  administrators  upon  whom- 
soever they  may  think  worthy  thereof,  although  the  recipient  may  be 
confessedly  without  diploma  from  any  Faculty,  and  if  that  Degree  thus 
^conferred  entitles  him  to  practice  physic,  then  an  innovation  has  been 
made  upon  the  established  usages  of  universities  which  carries  with  it 
dangers  of  a  most  appalling  character.  And  the  same  is  of  course  true 
in  the  department  of  Law. 

The  statutes  upon  the  subject  must  be  construed  together,  and  as 
a  whole.  In  fact,  the  book  known  to  the  profession  as  the  Revised 
Statutes  of  1870  is  but  one  Act  That  revisal  embodies  the  various  laws 
on  this  matter  imder  the  head  of  *  Attorney  at  Law. '  Sees.  111-130. 
The  substance  of  those  sections,  necessary  for  consideration  now,  is  as 
follows ; — Any  citizen  of  the  United  States,  possessing  the  qualifications 
of  a  legal  voter,  except  that  of  residence,  shall  be  admitted  to  practice 
as  an  attorney  at  law  in  any  court  of  this  State,  upon  obtaining  a  license 
from  the  Supreme  Court  of  this  State.  That  Court  shall  grant  licenses 
to  applicants  possessing  the  qualifications  already  mentioned,  1st  to  all 
graduates  of  the  Law  Department  of  the  University  who  shall  produce 
evidence  of  good  character ;  2nd.  to  those  who  shall  produce  a  license 
from  any  other  State,  or  a  diploma  from  any  law  school  of  any  other 
State  with  evidence  of  good  character,  and  who  shall  have  been  examined 
in  open  Court  touching  their  fitness  to  practice  law  in  the  courts  of  this 
State,  and  who  shall  have  been  found  qualified;  or  who,  having  a 
license  from  a  Superior  Courii  of  any  other  State,  shall  have  been  exam- 
ined by  one  oiP  the  judges  of  the  Supreme  Court,  or  by  two  District 
judges,  and  have  been  found  qualified ;  3d.  to  those  who,  upon  exam- 
ination before  the  Supreme  Court,  according  to  its  regulations,  shall 
have  been  found  qualified. 

It  is  not  pretended  or  alleged  tliat  the  respondent  had  or  has  a 
license  from  any  other  State,  or  a  diploma  from  any  law  school  of  any 
other  State,  or  that  he  was  ever  examined  by  the  Supreme  Court  and 
found  qualified,  and  therefore  he  is  not  in  either  the  second  or  third 
classes.  It  is  not  pretended  or  alleged  that  he  is  a  graduate  of  the  Law 
Department  of  the  University  of  this  State,  which  would  entitle  him  to 
a  license  from  this  court  without  examination  by  its  members.    It  is 
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admitted  that  he  never  was  licensed  by  this  Ck^urt  at  all— that  he  never 
received  any  diploma  from  the  Faculty  of  the  law  school,  and  it  is 
proved  that  the  degree  of  Bachelor  of  Law  was  not  conferred  upon  him, 
imless  the  resolution  of  the  Board  of  Administrators  that  that  degree 
be  conferred  upon  liim,  and  the  direction  to  the  president  to  confer  it 
upon  iiim,  be  held  to  be  equivalent  to  the  actual  conferring  of  the 
degree. 

We  do  not  think  a  mere  transcript  of  a  resolution  of  the  Board  of 
administrators  stands  in  the  place  of  a  diploma  and  a  degree,  and  when 
sec.  127  eneicts  that  those  upon  whom  the  degree  of  Bachelor  of  Law 
has  been  conferred  by  the  Administrators  of  the  University  shall  be 
authorized  to  practise  law,  it  must  be  construed  with  sec.  Ill  which 
prescribes  that  a  license  from  the  Supreme  Court  of  the  State  must  be 
obtained  in  order  to  enable  any  one  to  practise  law,  and  with  Sec.  112 
which  authorizes  graduates  of  the  Law  Department  of  the  University  to 
be  admitted  to  practise  without  examination  by  the  Ck)urt,  and  because 
they  are  graduates.  And  tliat  this  construction  of  Sec.  127  (which  is 
identical  with  Sec.  1359)  is  correct,  is  conclusively  shewn  by  its  concluding 
clause,  for  immediately  after  the  provision  that  the  degree  of  Bachelor 
of  Law  when  conferred  shall  authorize  the  person  receiving  it  to  prac- 
tise law,  it  is  enacted  that  all  diplomas  granted  by  the  Board  shall  be 
signed  by  the  President,  and  the  professors  of  the  department  in  which 
the  student  may  have  graduated.  And  elsewhere  it  is  enacted  that  the 
examination  of  candidates  for  their  d^prees  in  the  medical  and  law 
departments  shall  be  under  the  exclusive  control  of  the  Faculty  of 
those  departments  respectively,    sec.  1368. 

The  respondent  was  not  a  graduate  of  the  Law  Department  of  the 
University.  The  resolution  of  the  administrators,  which  is  the  sole 
basis  of  the  respondent's  right  to  practise  law,  shews  that  he  was 
rejected  when  he  applied  to  be  graduated.  "  Whereas  the  President  of 
the  University  being  present,  and  having  stated  that  it  would  be  impos* 
sible  for  him  to  declare  which  of  the  rejected  students  received"  etc. 
Having  been  rejected,  and  being  without  diploma,  without  degree,  with- 
out a  license  from  this  Court,  the  respondent  nevertheless  insists  that 
he  has  practised  law,  as  the  Constitution  requires  he  shall  do  for  a 
given  time,  and  is  therefore  eligible  to  the  office  of  District  Judge.  W^ 
can  not  hold  that  the  unauthorized  practice  of  a  profession  entitles  one 
to  its  highest  rewards  and  honors,  when  its  lawful  practice  is  a  condi- 
tion or  prerequisite  of  eligibility  to  them.  Some  of  the  members  of  the 
convention  protested  against  the  adoption  of  the  Judiciary  system  as  is 
now  contained  in  the  Constitution.  The  short  time  required  for  prac- 
tise as  a  condition  of  eligibility  to  the  district  judgeship  was  one  of  the 
groimds  of  protest.     The  safeguards  for  the  protection  of  the  legal 
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profession  and  the  judiciary,  afforded  by  the  present  Constitution,  are 
blender  enough.  The  portals  by  which  admission  to  the  legal  edifice  is 
obtained  are  widened  by  the  Constitution  of  1868  beyond  former  prece- 
dent, and  we  can  not  enlarge  them  further  without  the  express  man- 
date of  the  law.    The  law  has  not  thus  commanded. 

We  have  divested  the  case  of  all  extraneous  matter,  of  those  fea- 
tures which  are  not  essential  to  be  noticed.  For  instance,  Flagg,  the 
former  district  judge  was  made  one  of  the  relators.  On  exception,  his 
right  to  join  the  district  attorney  in  the  action  was  refused  properly, 
and  it  remained  good  upon  the  relation  of  the  latter  officer  alone.  So, 
a  new  trial  was  prayed  on  the  sworn  allegation  of  the  discovery  of  new 
and  important  evidence,  and  this  was  improperly  refused,  but  the  coun- 
sel for  the  relator  in  oral  argument  was  content  to  rest  the  case  upon 
the  evidence  received  on  the  trial.  The  brief  of  the  counsel  for  the 
respondent  discusses  this  new  evidence,  which  comes  up  in  the  record 
appended  to  the  motion  for  a  new  trial,  and  from  which  it  appears  that 
the  resolution  of  April  24th.  1872  was  rescinded  by  the  administrators 
on  the  10th.  of  the  following  month,  and  it  is  argued  that  the  Board 
could  not,  by  thus  rescinding  their  previous  resolution,  deprive  respond- 
ent of  a  right  which  was  vested  in  him  by  it.  If  the  new  evidence  were 
before  us  properly  we  might  be  of  the  opinion  that  this  is  assuming 
that  the  respondent  had  a  vested  right  upon  the  mere  adoption  of  the 
resolution,  but  it  is  not  necessary  that  we  should  pass  upon  that  ques- 
tion. 

We  think  the  respondent  was  and  is  ineligible  to  the  oflQee  of  Dis- 
trict Judge,  and  therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  is  avoided  and  reversed,  and  that  the  respondent  Morris 
Marks  is  not  eligible  to  the  office  of  Judge  of  the  Fourth  judicial  1Mb - 
trict  of  this  State,  which  office  is  now  declared  vacant,  and  that  there  be 
judgment  in  favor  of  the  relator  against  the  respondent  for  costs  of 
both  courts. 


Concurring  Opinion. 

Mark,  J.  I  do  not  think  it  was  the  intention  of  the  legislature  to 
empower  the  University  of  Louisiana  to  confer  the  degree  of  Bachelor 
at  Law  or  Doctor  of  Medicine  on  any  other  persons  than  such  as  had 
been  students  and  had  graduated  in  the  Departments  of  Law  and  Medi- 
cine respectively. 

Universities  consist  of  colleges  and  departments  ;  and  I  know  of  no 
university  which  confers  the  first  degree,  whether  Bachelor  of  Arts, 
Bachelor  at  Law,  or  Doctor  of  Medicine,  on  any  other  than  the  students 
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who  have  graduated  in  the  academical  department,  or  the  law  depart- 
ment, or  the  department  of  medicine,  imder  its  jurisdiction,  except  the 
"University  ol  London,  founded  in  1836,  which  has  no  schools,  or  col- 
leges, or  halls  of  its  own,  or  subject  to  its  jurisdiction;  and  which  admits 
to  its  degrees  such  as  can  pass  the  rigid  examinations  which  it  prescribes, 
without  respect  to  the  schools  or  colleges  in  which  they  may  have  pur- 
sued their  studies. 

The  Act  of  1855,  Relative  to  Attorneys,  page  121,  requires  this  court 
to  grant  license  to  practice  law  to  graduates  of  the  law  department  of 
the  University  of  Louisiana  ;  and  this  phraseology :  "  Chraduates  of  the 
Law  Department,'*  is  used  in  all  subsequent  acts  on  the  same  subject. 

The  Act  of  1855,  relative  to  the  University  of  Louisiana,  page  420, 
section  nine,  authorizes  the  administrators  to  confer,  under  their  com- 
mon seal,  on  any  person  whom  they  may  think  worthy,  "  all  literary 
honors  and  degrees  known  and  usually  granted  by  any  university  or 
■college,"  etc. 

This  evidently  empowers  the  administrators  to  confer  the  honorary 
degrees,  which  are  not  dependent  on  examination,  and  are  compliment- 
ary merely. 

The  next  clause  of  this  section  provides  that  the  degree  of  Bachelor 
at  Law  and  Doctor  of  Medicine,  granted  by  the  administrators,  shall 
authorize  the  person  to  practice  law,  physic,  and  surgery  in  this  State. 

We  must  refer  to  other  parts  of  the  statute,  to  ascertain  who  may  be 
^tdmitted  to  these  primary  degrees,  Bachelor  at  Law,  and  Doctor  of 
Medicine ;  and  we  find  that  the  ex(imination  of  candidates  for  these 
degrees  is  under  the  exclusive  control  of  the  faculties  of  law  and  medi- 
-cine,  respectively.    Section  18,  page  421. 

I  conclude,  therefore,  that  the  administrators  have  no  authority  to 
grant  these  primary  degrees  to  any  other  than  students  who  have 
passed  their  examination  satisfactorily  in  the  one  or  the  other  of  the 
departments;  and  that  the  latter  clause  of  section  nine  refers  to  and  means 
"**  graduates  "  in  the  law  department,  and  "  graduates  "  in  the  depart- 
ment of  medicine ;  and  that  the  legislature,  when  in  acts  relative  to 
attorneys  it  uses  the  words  "graduates  of  the  law  department,"  does 
not  mean  to  extend  the  rights  and  privileges  which  it  grants  to  such 
^'graduates"  to  pelBons  not  "graduates"  of  that  department,  upon 
whom  the  administrators  may  have  chosen  to  confer  honors  and  degrees. 

In  my  opinion  the  power  of  graduation  in  law  or  medicine  belongs 
to  the  faculty  of  law  or  of  medicine  exclusively ;  and  that  neither  the 
administrators  nor  the  judicial  tribunals  can,  lawfully,  nor  do  I  think  they 
should  have  power  to  control  the  faculties  of  these  departments  in  the 
-exercise  of  this  discretion,  which  is  wisely  granted  to  them  by  section 
•eighteen  of  the  act  of  1855,  section  1368,  of  the  Revised  Statutes  ;  and 
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which  is  in  accordance  with  the  practice  of  universities  in  the  United 
States  and  elsewhere. 

I  think  article  eighty-four  of  the  Ck)nstitution,  which  requires,  for 
eligibility  to  the  judgeship  of  the  district  court  that  the  person  shall  have 
practiced  law  two  years,  means  that  he  shall  have  practiced  in  virtue  of 
lawful  authority,  a  license  granted  in  conformity  to  the  laws  of  the  State. 

It  is  to  be  regretted  that  the  students,  including  defendant,  who 
were  refused  graduation  by  the  faculty  of  the  law  department  of  the 
university,  if  they  felt  aggrieved,  and  believed  themselves  qualified  to 
practice  law,  did  not  present  themselves  for  examination  to  the  examin- 
ing committee  appointed  by  this  court.  If  they  had  succeeded  before 
that  committee  they  would  have  been  licensed  by  the  court,  and  would 
thus  have  obtained  all  the  substantial  benefits  of  graduation  in  the  law 
department  of  the  university. 

I  concur  in  the  decree  pronounced  by  the  Chief  Justice. 


Concurring  Opinion. 

Egan,  J.  I  do  not  think  that  the  possession  or  exercise  of  any  oflQce- 
for  which  that  qualification  is  not  required  constitutes  one  *'  learned  in 
the  law,"  in  the  sense  in  which  it  is  used  in  the  constitution  as  a  necessary 
qualification  for  a  district  judge. 

It  is  not  pretended  that  the  defendant  ever  obtained  a  license,  eo 
nomine,  to  prcustice  law  either  in  Louisiana  or  elsewhere.  There  is  no 
question  in  this  case  of  the  power,  or  exercise  of  the  power  of  the  Board 
of  Administrators  of  the  University  of  Louisiana,  to  confer  honorary 
degrees  of  any  class  upon  a  person  not  a  student,  nor  of  the  eflTect  of 
such  degrees  when  conferred.  The  evidence  in  this  record,  which  Ib  fur- 
nished by  the  defendant  himself,  shows  that  he  was  a  student  of  the 
University,  that  he  was  examined  for  his  degree  by  the  professors  con- 
stituting the  Faculty,  and,  failing  to  pass  a  satisfactory  examination,, 
that  he  was  rejected  by  the  Faculty,  who  refused  to  recommend  him  to 
the  Board  of  Administrators  as  one  qualified  to  receive  his  diploma  or 
to  sign  his  diploma  in  accordance  with  the  law  and  the  usual  rules  of 
the  University,  when  a  student  has  passed  a  satisfactory  examination ; 
but  that  notwithstanding  this  rejection  and  failure  of  the  defendant  to 
be  pronounced  qualified  or  "  learned  in  the  law,"  by  those  who  are  most 
competent  to  do  so,  and  whose  exclusive  province  it  is  so  to  pronounce,, 
the  Board  of  Administrators  imdertook  to  pass  and  did  pass  a  resolu- 
tion, that  his  degree  be  conferred  upon  him.  Upon  this  resolution  alone 
the  defendant  rests  his  right,  not  only  to  a  diploma,  to  his  degree  of 
bachelor  of  laws,  but  he  further  claims  that  that  resolution  of  th^  Qoard 
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of  Administrators  of  itself,  and  without  any  thing  further,  constitutes 
him  learned  in  the  law,  and  entitles  him  to  practice  law  in  all  the  courts 
of  Louisiana.  The  law  creating  the  University  and  regulating  its 
departments  and  powers,  R  8. 1870,  sec.  1360,  provides  that  all  diplomas 
granted  by  them,  (if  e.  the  Board  of  Administrators)  shall  be  signed  by 
the  president  of  the  University,  the  chairman  of  the  board,  and  the  pro- 
fesaars  of  the  department  in  which  the  student  may  have  graduated,  and 
by  such  other  officers  of  the  University  as  may  be  provided  for  by  the 
laws  of  the  University,  and  that  it  must  be  under  the  seal  of  the  Univer- 
sity.   Sec.  1359. 

This,  then,  is  the  evidence  of  graduation,  of  a  degree  conferred,  which 
is  contemplated  and  provided  for  by  law,  and  which  is  in  contemplation 
of  every  student  who  enters  the  portals  of  the  University.  Can  it  be 
said,  then,  that  the  degree  is  complete,  and  that  all  the  rights  and  privi- 
leges derived  from  it  exist  till  all  this  evidence  of  concurring  will  on  the 
part  of  the  officers  of  the  University  is  obtained?  If  the  defendant  was 
really  entitled  to  his  degree  and  to  have  the  diploma  executed  and 
delivered  to  him,  when  so  much  depended  upon  it  why  did  he  not  pre- 
sent himself  before  the  courts  and  compel  its  execution  and  delivery, 
and  why,  if  the  resolution  of  the  board,  upon  which  alone  he  relies,  had 
all  the  effect  of  the  diploma,  which  it  simply  directed  to  be  conferred, 
did  he  not  present  himself  with  it  before  this  court  and  have  the  judicial 
recognition  of  his  right  to  practice  law,  which  the  law  contemplates,  R. 
S.  Ill  and  112,  in  conjunction  with  which  the  provisions  of  article  127 
must  be  read,  as  they  are  all  on  the  same  subject-matter — parts  of  the 
same  statute — and  must  be  construed  in  harmonv  ? 

The  University  of  Louisiana  was  established  as  an  institution  of 
learning,  with  a  faculty  of  learned  men  in  each  department,  with  a  pre- 
scribed course  of  study,  in  each  of  which  proficiency  (L  e.)  learning,  in 
which  that  faculty  are  made  by  the  very  terms  and  by  the  evident  intent 
and  reason  of  the  law,*"  exclusive  "  judges.    See  R  S.  section  1368. 

The  only  power  of  the  administrators,  many  of  whom  are  not  them- 
selves learned  in  any  department,  is  to  grant  the  diploma  after  the 
student  shall  have  passed  his  examination  before  the  learned  professors* 
and  has  been  by  them  recommended  for  his  degree.  It  is  true  that  the 
Board  of  Administrators  have  the  duty  and  power  under  the  law  to 
appoint  a  president  and  professors,  but  once  that  appointment  has  been 
made,  that  power  is  exhausted,  unless  a  vacancy  occurs,  and  once  they 
receive  their  appointments,  the  independent  and  exclusive  powers  and 
duties  of  the  professors  are  as  clearly  established  and  defined  as  those 
of  the  administrators  themselves,  of  whom  as  to  these  powers  the  faculty 
is  as  independent  as  is  the  Board  of  Administrators  of  them.  The  very 
objects  and  aims  of  the  University  would  be  subverted  were  the  theory 


106  SUPREME  COURT  OF  LOUISIANA, 


State  ex  rel.  Duffel  vs.  Marks. 


of  the  defendant  to  prevail  that  the  examinatum  by  the  faculty  means 
nothing — that  the  prescribed  course  of  study  means  nothing — and  that 
a  mere  whim,  a  caprice  of  a  board,  in  large  part  composed  of  men  not 
themselves  qualified  for  the  task,  should  be  able,  against  the  protest  of 
those  who  are  especially  qualified,  to  confer  the  honors  of  the  institution 
upon  the  faithful  and  competent  and  the  unfaithful  and  incompetent 
student  alike.  The  absurdity  of  such  an  argument  is  apparent  The 
practice  of  all  institutions  of  learning  is  against  it,  and  the  particular  act 
of  which  the  defendant  claims  the  benefit  was  not  only  without  warrant 
of  law,  but  directly  in  the  teeth  of  the  spirit  and  letter  of  the  law  and  a 
fraud  upon  it. 

For  these  reasons,  in  addition  to  those  given  in  the  opinion  of  the 
Chief  Justice,  I  concur  in  the  decree  in  this  case. 

This  opinion  is  intended  to  be  applicable  to  both  cases  versus  the 
same  defendant. 


Dissenting  Opinion. 

DeBla.nc,  J.  Defendant  was  elected  and  commissioned  as  J.udge  of 
the  Fourth  District  of  the  State — this  is  admitted.  From  the  month  of 
December  1872,  he  practiced  law  in  and  out  of  his  district — this  is  estab- 
lished.   It  is — however — denied  that  he  ever  was  an  attorney  at  law. 

To  repel  that  charge,  defendant  has  introduced  in  evidence  a  copy  of 
the  proceedings  of  the  Board  of  Administrators  of  the  University  of 
Louisiana,  at  a  called  session  held  on  tho  24th  of  April  1872,  and  held — 
I  am  convinced — to  consider  and  discuss  only  one  subject 

The  members  of  the  Board  were  certainly  advised  of  the  cause  of 
that  extraordinary  session — and,  right  or  wrong,  whatever  was  proposed 
or  done  on  that  occasion,  was  knowingly  proposed,  deliberately  done. 
The  action  of  the  Board  may  have  been  strangely  irregular,  but  can  we 
now  avoid  that  action  and  destroy  its  effect? 

At  that  session  what  did  they  resolve  ?  "  That  the  degree  of  bache- 
lar  of  Laws  be  granted  to  and  conferred  upon  Morris  Marks  and  other 
students  of  the  University,  and  that  the  President  of  said  University  be 
directed  to  grant  said  degree,  etc. 

Had  tho  Board  the  power  to  so  resolve  ?  The  second  paragraph  of 
section  1359  of  the  Revised  Statutes  provides  "  that  the  degree  of  Bache- 
lor of  laws  and  doctor  of  medicine,  granted  by  them,  shall  authorize  the 
person  on  whom  it  is  conferred,  to  practice  law,  physic  and  surgery  in 
this  State." 

Section  1360  ordains  "  that  all  diplomas  granted  by  them  shall  be 
signed  by  the  President  of  the  University,  the  chairman  of  the  Board  and 
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the  professors  of  the  department  in  which  the  student  may  have  grad- 
uated." 

The  last  paragraph  of  Section  1359  refers,  in  terms  which  can  bear 
but  one  meaning,  but  one  construction,  to  the  degree  of  Bachelor  of  Laws 
and  doctor  of  medicine  conferred  by  the  Board  of  Administrators — :  Sec- 
tion 1360,  to  diplomas  granted  by  them,  and  which— when  granted — must 
be  signed  as  stated. 

The  first  of  said  sections  conveys  the  not  unreasonable  impression 
that  any  degree  may  be  conferred  on  any  one,  by  the  Board  of  Adminis- 
trators ;  the  very  next  section  seems  to.  restrict  their  right  of  granting 
diplomas  to  only  the  students  who  have  graduated  in  the  University. 

How  reconcile  these  provisions,  unless  by  holding  that — under  that 
as  absurd  as  imperfect  legislation,  when  the  Board  assumes 'the  impor- 
tant prerogative  of  conferring  a  degree,  the  recipient  needs  but  a  certifi- 
cate of  that  fact  to  exercise  the  chosen  profession,  and  that — when  the 
student  has  pursued  a  regular  or  a  special  course,  when  he  has  been  ex- 
amined and  graduates,  the  diploma  granted  by  the  Board  shall  be 
signed  by  the  President  of  the  University  and  others. 

The  examination  of  candidates  for  their  degrees  in  the  law  and  medical 
departments  is  under  the  exclusive  control  of  the  faculty  of  each  of  those 
departments — that  is  eminently  proper  ;  but  those  faculties  are  not — as 
they  should  be — authorized,  by  our  Statues,  to  grant  degrees  or  diplomas. 
According  to  the  letter  of  the  law,  their  only  mission  is  to  either  recom- 
mend or  refuse  to  recommend  the  candidates,  and  to  whom  ?  To  the 
administrators,  under  whose  control  and  supervision,  the  University, 
and  all  its  departments,  have  been  placed  by  law,  to  the  administrators 
who  alone — it  seems — have  the  power  to  confer  degrees  and  grant 
diplomas. 

As  to  the  rejection  or  admission  of  candidates,  is  the  decision  of  the 
faculty  a  final,  an  irrevocable  decision.  Were  it  dictated  by  hatred,  im- 
patience or  injustice — ^and,  in  this  instance — we  are  far,  very  far  from 
presuming  that  it  was,  is  there  no  higher  authority  to  which  the  student 
could  appeal  for  redress  ?  Were  the  rejection  as  causeless  as  unjust, 
were  it  so  regarded  by  the  administrators  without  exception,  by  every 
teacher  but  one,  would  they  be — either  collectively  or  separately — power- 
less to  defeat  an  admitted  w^rong,  powerless  to  enforce  a  manifest  right, 
powerless  to  protect,  against  an  acknowledged  persecution,  the  pro- 
scribed applicant  ?    Assuredly  not. 

In  May  1872,  the  Board  rescinded  the  resolution  of  the  twenty-fourth 
of  April,  and  rejected  in  a  lump  those  whom  the  Board  itself  had  admit- 
ted by  the  wholesale.  They  were  twice  wrong,  apparently  at  least — for, 
if  they  properly  admitted,  they  improperly  rejected.  Be  this  as  it  may  ; 
without  specifying  the  causes  which  prompted  their  action,  without  des- 
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ignating  those  of  the  already  admitted  candidates  against  whom  those 
causes  existed,  the  Board  could  not  justly  divest  and  destroy — as  to  all — 
a  conferred  degree  and  a  vested  right. 

Whatever  may  have  been  the  motives  by  which  the  Board  was 
actuated,  we  are  not  at  liberty  to  select  between  its  first  and  authorized 
action,  and  its  subsequent  and  too  vague  and  indefinite  contradiction. 
It  had  the  power  to  admit,  it  did  admit  It  conferred  on  Morris  Marks 
the  degree  of  Bachelor  of  Laws,  and — under  their  own  grant,  he  was  au- 
thorized to  practice  law  in  the  State,  Can  we,  after  more  than  five  years, 
reverse  the  first  decision  of  that  Board,  and  maintain  its  own  unex- 
plained reversal  of  that  first  decision.    I  believe  not 

To  sustain  defendant's  disputed  title,  there  are  four  uncontradicted 
facts,  one  uncontradicted  presumption  :  the  degree  of  Bachelor  of  Laws 
was  conferred  upon  him  :  he  paid  as  such  a  license  to  the  State  :  he  has 
practiced  law  for  more  than  two  years  previous  to  his  election  :  he  was 
elected  to  the  office  he  claims — these  are  the  facts.  Though  he  could 
not  remember  by  whom  he  was  sworn,  he  testified  that  he  took  the  oath 
prescribed  by  law — ^this  is  the  presumption. 

Against  him,  what  is  there  ?  He  did  not  obtain,  or  failed  to  procure 
the  diploma  which  constitutes  the  evidence  of  a  pre-existing  right,  the 
last  and  perhaps  the  not  indispensable  link  of  the  chain  of  an  attorney's 
title,  when  that  title  is  granted  by  the  administrators  of  the  State  Uni- 
versity. What  more  is  there  against  him  ?  A  doubt :  the  repeal  of  the 
April  resolution  may  have  been  commanded  by  grave  considerations, 
but  those  considerations  have  been  neither  published,  nor  proven— and 
he  is  entitled  to  the  benefit  of  that  doubt 

I  respeotfully  dissent  from  the  views  and  decree  of  the  majority  of 
the  Court 


Dissenting  Opinion. 

Spenceb,  J.  It  is  with  regret,  and  with  much  reluctance  and  dis- 
trust of  my  own  judgment,  that  I  venture,  in  so  grave  a  matter  as  this, 
to  differ  with  the  majority  of  my  brethren,  and  to  dissent  from  their 
conclusion — but  I  am  constrained  to  do  so  by  convictions  not  hastily 
formed. 

I  do  not  hesitate  to  say  that,  in  my  opinion,  no  one  but  an  attorney 
at  law  can  "  practice  "  within  the  meaning  of  that  article  of  the  constitu- 
tion which  fixes  the  qualifications  of  district  judges ;  and  that,  therefore, 
none  but  attorneys  at  law  can  be  district  judges. 

Nor  do  I  hesitate  to  say,  that  the  fact  of  one  having  been  district 
attorney  does  not  make  him  an  attorney  at  law,  and  does  not  give  him, 
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therefore,  the  qualifications  for  the  district  bench.  One  does  not  become 
an  attorney  at  law  by  or  through  being  district  attorney.  That  is  not 
one  of  the  modes  prescribed  of  becoming  an  attorney  at  law. 

If,  therefore,  the  defendant  was  an  attorney  at  law,  and  if  he  prac- 
ticed as  such  for  two  years  preceding  his  election,  as  judge  of  the  dis- 
trict court,  there  remains  no  other  basis  for  his  pretensions  than  the 
action  of  the  Board  of  Administrator  of  the  University  of  Louisiana, 
conferring  on  him  the  degree  of  Bachelor  of  Laws.  The  first  inquiry 
which  naturally  presents  itself  is,  did  that  Board  have  the  power  to  con- 
fer said  degree  ? 

Section  1359,  Revised  Statutes,  page  269,  says  :  "  They  (the  Admin- 
istrators) shall  have  the  right  of  conferring  under  their  common  seal,  on 
any  person  whom  they  shall  think  worthy  thereof,  all  literary  honors 
and  degrees  known  and  usually  granted  by  any  university  or  college  in 
the  United  States  or  elsewhere.  The  degree  of  Bachelor  of  Laws  and 
Doctor  of  Medicine  granted  by  them  shall  authorize  the  person  on  whom 
it  is  conferred  to  practice  law,  physio,  and  sui^fery  in  this  State." 

If  there  is  not  imposed  elsewhere  some  qualification  or  restriction 
of  the  power  here  conferred,  I  do  not  see  how  it  is  possible  to  doubt  its 
plenary  and  absolute  character.  The  first  clause  of  the  section  gives 
the  Board  power  to  confer  **  on  any  person  whom  they  shall  think  worthy 
thereof  aU  literary  honors  and  degrees  known  and  usually  granted  by 
any  university  or  college  in  the  United  States  or  elsewhere."  The  second 
clause  of  the  section  declares  that  "  the  degree  of  Bacheler  of  Laws 
*  *  *  granted  by  them,  shall  authorize  the  person  on  whom  it  is  con- 
ferred to  practice  law  *  *  *  in  this  State."  Now  it  is  matter  of 
no  moment  whether  the  degree  of  "  Bachelor  of  Laws  "  is  a  "  literary 
degree  "  or  not ;  for  the  power  to  confer  both  "  literary  degrees,"  and 
the  "  degree  of  Bachelor  of  Laws  "  is  expressly  and  unmistakably  given. 
So  whether  the  latter  is  a  subdivision  of  the  former,  or  independent  of 
it,  makes  no  sort  of  difference. 

Is  this  power  to  confer  "literary  degrees  and  honors"  and  the 
degree  of  "Bachelor  of  Laws"  restricted  or  modified  by  other  sections  of 
the  law?  We  are  told  that  the  power  to  confer  "  literary  degrees  "  is  not, 
but  that  the  power  to  confer  the  degree  of  "  Bachelor  of  Laws  "  is  quali- 
fied and  limited  by  section  1360,  wliich  provides  how  diplomas  shall  be 
signed.  But  is  not  a  diploma  as  essential  to  the  conferring  of  a  "  literary 
degree  "  as  to  that  of  the  "  degree  of  Bachelor  of  Laws?"  and  if  this  sec- 
tion, providing  that  diplomas  shall  be  signed  by  certain  officers,  oper- 
ates a  restriction  upon  the  power  to  confer  the  one  degree,  why  not  upon 
the  power  to  confer  all  other  degrees  ?  I  do  not  regard  this  section  as 
operating  any  restriction  upon  the  power  of  the  Board  in  either  case. 
A  diploma  is  simply,  evidence  of  the  grant.     If  the  law  gives  the  Board 
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authority  to  grant  these  degrees,  and  then  directs  that  as  evidence  of  the 
grant,  certain  officers  of  the  university  shal>sign  a  diploma,  these  officers 
could  not  legally  withhold  their  signatures.  Their  act  in  signing  would 
be  purely  ministerial,  and  they  could  no  more  refuse  to  perform  it  than 
the  clerk  of  this  court  could  refuse  to  attest  and  verify  an  order  or 
decree  of  this  court. 

I  do  not  intend  to  assert  that  the  members  of  the  faculty  are  in  fact 
obliged  to  sign  a  diploma  for  a  decree  conferred  by  the  Board  under  the 
circumstances  of  this  case.  I  rather  think  that  their  duty  to  do  so  is 
confined  to  the  cases  where  they  have  examined  and  recommended 
candidates  to  the  Board.  I  think  it  is  too  clear  for  argument  that  sec- 
tion 1368  in  no  wise  qualifies  the  power  of  the  Board  in  the  matter  under 
discussion.  It  simply  gives  the  faculty  the  exclusive  control  of  "  the 
requisites  for  admission  "  (to  the  university  of  course),  "  the  examination 
of  candidates  for  their  degrees  "  (referring  of  course  to  those  who  claim 
degrees  as  students),  ''  the  management  of  the  pecuniary  concerns,  the 
salaries  of  the  professors,  and  the  tuition  and  terms  of  admission." 

I  conclude,  therefore,  that  the  Board  of  Administrators  had  the 
unqualified  and  absolute  power  of  conferring  "  all  literary  degrees,"  as 
well  as  that  of  "Bachelor  of  Laws;"  and  that  whether  "Bachelor  of  Laws" 
is  a  "  literary  degree "  or  not — a  point  upon  which  I  do  not  deem  it 
necessary  to  express  any  opinion.  It  being  therefore  clear,  in  my  opinion, 
that  the  Board  had  the  power  to  confer  on  the  defendant  the  degree  of 
Bachelor  of  Laws,  the  next  inquiry  is,  did  it  do  so  ? 

On  the  twenty-fourth  of  April,  1872,  it  passed  the  following  resolution: 

Be  it  resolved,  that  the  d^frees  of  Bachelor  of  Laws  be  gbanted  to 

AND  coNFEBBED  UPON  the  foUowiug  members  of  the  class  of  1871-1872  of 

the  Law  Department  of  the  University  of  the  State  of  Louisiana,  namely : 

Morris  Marks  and  others.     And  that  the  president  of  the  university  be 

directed  to  confer  upon  them  the  said  degree  of  Bachelor  of  Laws,  and 

that  the  usual  diplomas  be  granted  and  issued  to  them. 

A  true  copy. 

[Extract  from  the  minutes.] 

Signed :  H.  R.  Schmidt, 

Secretary  Administrators. 

This  language  is  certainly  not  ambiguous.  It  confers  "  the  degree 
of  Bachelor  of  Laws  "  upon  Morris  Marks,  without "  proviso  "  or  "  quali- 
fication." It  does  not  request  but  directs  that  the  president  of  the  uni- 
versity confer  that  degree  upon  him  and  that  a  diploma  "  be  granted 
and  issued  "  to  him. 

The  board  by  that  resolution  exhausted  its  power.  It  conferred  the 
degree.  It  performed  the  legislative  or  judicial  function.  The  neglect 
or  refusal  of  the  president  to  formally  confer,  announce,  or  deliver  the 
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evidence  of  the  grant  could  not  have  the  effect  of  destroying  the  grant — 
the  decree  itself.  I  do  not  undertake  to  say  that  it  was  the  duty  of  the 
president  to  comply  with  this  order  of  the  Board— for  I  think  it  might 
be  plausibly  argued  that  his  duty  in  that  regard  was  confined  to  grad- 
uates of  the  university.  But  I  do  say,  that,  if  the  Board  had  the  power 
to  confer  the  degree,  and  if  it  was  the  president's  duty  to  deliver  the 
evidence  of  it,  his  performance  or  non-performance  of  that  duty  could 
in  no  way  affect  the  validity  of  the  action  of  the  Board.  The  diploma  is 
but  the  evidence  in  convenient  form  of  the  fact  that  a  degree  has  been 
conferred.  It  is  but  the  evidence  of  a  right,  and  not  the  right  itself.  It 
neither  increases  nor  diminishes  the  extent  or  enjoyment  of  the  right, 
which  exists  independently  of  it. 

Whether  the  law  conferring  this  power  on  the  Board  is  wise  or 
unwise,  and  whether  the  Board,  in  the  exerdse  of  its  power  in  this  par- 
ticular instance,  acted  judiciously,  are  questions  with  which  this  court 
has  nothing  to  do.  This  power,  this  discretion,  had  to  be  lodged  some- 
where ;  and  like  all  other  human  authority  it  is  liable  to  abuse.  The  law 
makes  the  Board  the  judge  of  the  worthiness  of  those  on  whom  it  con- 
fers degrees.  In  my  opinion  its  decision  does  not  admit  of  review  by 
any  other  authority  upon  that  point  I  say  this,  not  because  there  has 
been  any  attempt  in  this  case  to  show  that  the  defendant  was  imworthy, 
but  simply  to  meet  that  branch  of  the  argument  which  is  predicated 
upon  the  supposed  impropriety  of  allowing  men  (who  may  not  them- 
selves be  learned  in  the  law)  to  admit  persons  to  that  profession. 

If  the  Board  had  the  power  to  confer,  and  did  confer,  on  the 
defendant  the  degree  of  Bachelor  of  Laws,  it  is  manifest  that  it  could 
not  by  an  ex  parte  and  subsequent  revocation  deprive  him  of  the  grant 
or  of  any  rights  or  franchises  flowing  from  it.  See  ex  parte  Garland, 
4  Wallace,  page  347.  This  view  renders  unnecessary  any  discussion  of 
the  motion  of  the  plaintiffs  for  new  trial. 

Having,  as  I  think,  shown  that  the  defendant  lawfully  held  the 
degree  of  Bachelor  of  Laws,  the  next  inquiry  is,  what  rights  and  privi- 
leges did  it  confer  upon  him  ?  The  law  (sec.  1359  R  S.)  answers  the 
question.  It  ''shall  authorize  the  person  on  whom  it  is  conferred  to 
practice  law  in  this  State." 

What,  if  any,  conditions  precedent  are  imposed  upon  this  authority 
to  practice  law  ?  In  my  humble  opinion  there  is  but  one,  and  that  is 
that  he  take  the  oath  prescribed.  Did  he  take  the  oath  is  the  next  ques- 
tion ?  It  must  be  borne  in  mind  that  that  oath  can,  admittedly,  be  taken 
before  any  judge,  justice  of  the  peace,  or  clerk  of  court  in  the  State — 
they  being  "  authorized  to  administer  oaths  in  all  cases."  The  defend- 
ant swears  that  to  the  best  of  his  recollection  he  did  take  the  oath. 
True,  a  copy  of  the  oath  is  not  produced,  but  the  defendant's  statements 
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were  admitted  idtfiout  Direction,  and  are  ujiconiradictecL  We  think  thifi 
ought  to  be  accepted,  at  least  as  prima  facie  proof — eepeoially  when 
coupled  with  the  legal  presumption  resulting  from,  a  continuous  and,  so 
far  as  appears,  undisputed  possession  of  the  status  and  practice  of  an 
attorney  at  law  for  four  years  preceding  his  election  as  Judge. 

But  it  is  argued  that  there  was  a  further  condition  imposed  by  law 
before  he  could  practice :  That  it  was  necessary  for  him  to  obtain  a 
license  from  the  Supreme  Court.  Sections  111  and  112  of  the  Revised 
Statutes  are  cited  as  authority  for  this  proposition.  Those  sections  are 
in  substance  as  follows : 

Section  111. — Any  citizen  of  the  United  States  possessing  the  quali- 
fications (except  that  of  residence)  necessary  to  constitute  a  legal  voter, 
shall  be  admitted  to  practice  as  an  attorney  at  law,  etc.,  upon  obtaining 
a  license  from  the  Supreme  Court. 

Section  112. — The  Supreme  Court  shall  grant  licenses  to  applicants 
possessing  the  qualifications  required  by  the  preceding  section ;  first, 
to  all  gradtiates  of  the  University  who  shall  produce  evidence  of  good 
character;  second,  when  they  produce  a  license  to  practice  law  from  any 
other  State  of  the  Union — or  a  diploma  from  any  law  school,  etc,  with 
evidence  of  good  character,  and  shall  have  been  examined  in  open  court 
touching  their  fitness,  etc.,  and  are  found  qualified;  third,  when  the  appli- 
cants have  been  found  qualified  to  practice  law,  etc.,  by  an  examination 
before  the  Supreme  Court  according  to  such  rules  and  regulations  as  it 
may  adopt  from  time  to  time, 

I  quote,  also,  section  113 — "  Any  foreign  lawyer,  on  presenting  his 
license  to  any  one  of  the  justices  of  the  Supremo  Court,  or  to  any  two 
district  Judges  with  evidence  of  character,  etc.,  who,  after  being  duly 
examined,  etc.,  shall  be  by  said  judges  licensed  to  practice  law  in  any 
and  all  courts  of  this  State,"  etc. 

Now  do  sections  111  and  112,  fairly  interpreted,  convey  the  idea  that 
710  one  can  practice  law  without  a  license  from  the  Supreme  Court  ? 

Section  111  simply  declares  that  "any  citizen"  upon  obtaining  a 
license  from  this  court  "  shall  be  admitted  to  practice  as  an  attorney  at 
law,"  etc.  In  other  words,  a  license  from  this  court  shall  be  a  sufficient 
authority  to  the  holder  to  practice.  But  is  that  saying  that  no  wie 
shall  practice  except  he  have  the  license  of  this  court  ?  Surely  not,  for 
that  would  put  section  111  in  direct  conflict  with  section  113,  which  says 
in  substance  that  any  foreign  attorney  shall  be  entitled  to  practice  upon 
obtaining  a  license  from  two  district  Judges  or  any  justice  of  this  court. 
And  I  submit  such  a  construction  of  section  111  would  also  put  it  in 
conflict  with  section  1359,  which  declares  that  the  holder  of  the  degree 
of  Bachelor  of  Laws,  conferred  by  the  Board  of  Administrators,  shall 
have  thereby  authority  (license)  to  practice  law  in  this  State.    There  is 
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DO  more  reason  for  requiring  that  the  holder  of  such  degree  should 
obtain  a  license  from  this  court  than  there  is  for  requiring  it  from  the 
foreign  attorney  admitted  by  two  district  or  one  supreme  judge.  I  do 
not  understand  that  any  one  pretends  that  it  is  necessary  in  this  last 
case.  Yet  if  you  give  section  111  the  interpretation  contended  for  by 
making  a  license  from  this  court  an  indispensable  prerequisite  to  the 
right  of  practice,  it  covers  all  ca^en,  and  there  are  scores  of  lawyers  in 
this  State  to-day  who  are  practicing  illegally  under  the  belief  that  two 
district  judges  could  examine  and  license  them. 

But  it  is  also  urged  that  under  section  112  the  defendant  must  have 
obtained  a  license  from  this  court.  I  do  not  so  understand  that  section. 
It  declares  that  this  court  shall  license,  first,  gmduates  of  the  Univer- 
sity on  proof  of  good  character;  second,  those  who  produce  a  license 
from  other  States,  or  a  diploma  from  other  schools  with  evidence  of 
good  character;  and,  third,  those  who  have  been  examined  by  this  court 
and  found  qualified  tmder  such  rules  as  it  may  adopt 

Now  the  defendant  does  not  fall  within  or  claim  to  practice  under 
either  of  the  three  classes  named.  He  does  not  claim  to  be  a  graduate 
of  the  university,  or  of  any  foreign  law  school,  or  to  hold  a  license  from, 
any  other  State,  or  to  have  been  examined  by  this  court 

To  my  mind  the  conclusion  is  irresistible,  that  under  certain  given 
conditions  and  circumstances  there  are  three  modes  provided  by  law  for 
admission  to  the  bar,  and  to  the  right  to  practicing  law  in  this  State: 

First — ^By  a  license  from  this  court.    Sections  111  and  112,  R.  S. 

Second — ^By  a  degree  of  Bachelor  of  Laws  conferred  by  the  Board  of 
Administrators  of  the  University.    Section  1359. 

Third— By  examination  and  license  of  two  district  or  one  supreme 
judge,  when  the  applicant  is  a  foreign  attorney.    Section  113. 

There  is  no  law  for  saying  that  any  one  of  these  powers  is  subordinate 
to  the  others.  They  are,  in  their  respective  cases,  sovereign  and  inde- 
pendent. 

I  think  the  defendant  possessed  the  qualifications  required  by  the 
constitution  for  district  judge,  and  therefore  that  the  judgment  of  the 
court  a  qua  should  be  affirmed. 

I  therefore  dissent  from  the  decree  in  this  case. 
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No.  6691. 
State  vs.  Daniel  Shay. 

An  accused  person,  who  with  full  knowledge  of  the  fact  that  the  jury  by  Avhom  he  i.<» 
to  be  tried  waw  drawn  from  a  list  of  persons,  composed  partly  of  those  who  had 
been  excused  from  sorvins:,  jfoes  to  trial  without  making  any  objection  to  the 
composition  of  tlie  jury,  thereby  waives  his  right  of  objection,  and  can  not 
thereafter,  on  that  ground,  ask  that  the  verdict  of  the  jury  shall  be  disturbed. 

The  Question  whether  one  of  the  jurors  in  a  criminal  case  was.  or  was  not  disauali- 
fled  to  act  as  a  juror,  on  the  score  of  being  too  prejudiced  to  render  an  impartial 
verdict,  is  a  Question  of  fact  for  the  lower  court  to  determine,  and  of  which  this 
Court  has  no  jurisdiction. 

The  place  where  an  alleged  murder  was  committed  is  set  forth  with  suflflcient  cer- 
tainty, when  the  indictment  gives  the  name  of  parish  in  which  the  killing  is 
charged  to  have  been  done,  and  states  that  it  took  place  within  the  jurisdiction 
of  the  Court  before  whom  the  accused  is  tried. 

m 

In  an  indictment  for  murder  it  is  not  necessary  to  set  forth  the  speciflc  manner,  and 
means  of  the  killing.  It  is  only  necessary  to  charge  that  the  accused  did  willfully, 
feloniously,  and  with  malice  aforethought  kill,  and  murder  the  deceased. 

It  is  too  late  to  urge  any  objection  to  an  indictment  on  account  of  any  defect  of  form 
apparent  on  ltd  face,  after  the  jury  has  been  sworn. 

APPEAL  from  the  Superior  Criminal  Court,  parisii  of  Orleans.     Whit- 
aker^  J. 

if.  K  Ogden,  Attorney  General,  for  the  Stat^. 

J".  P.  ^mltli  and  J.  IL  Hagins  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Daniel  Shay  was  indicted  for  the  murder  of  John  Mc- 
Donough.  He  was  tried  and  the  jury  returned  against  him  the  qualified 
verdict  of  *•'  guilty,  without  capital  punishment.  He  applied  for  a  new 
trial,  but  his  application  was  refused.  To  obtain  it,  he  relied  in  the  low- 
er court,  and  he  relies  here,  on  the  grounds  that- 
First — No  correct  list  of  the  jurors  was  served  on  him,  as  the  only  ^ 
one  which  was  served  contained  the  names  of  twenty-seven  jurors  who — 
before  his  trial — had  been  excused,  and  he  was  apprised  of  that  fact 
after  nine  of  those  by  whom  he  was  tried  had  been  selected  and  em- 
panelled. 

If — as  he  states — he  was  taken  by  surprise,  he  ought  to  have  then 
moved  for  a  discontinuance  of  the  trial,  and  insisted  on  his  right  to  a 
correct  list  of  the  jurors  who  were  in  attendance.  This  he  did  not  ask — 
and,  by  his  consent  to  a  continuation  of  the  trial,  after  the  discovery  that 
many  of  the  jurors,  whose  names  appeared  on  the  list  served,  had  been 
excused,  he  waived,  tacitly  at  least,  a  privilege  created  for  the  exclusive 
benefit  of  the  accused. 

23  A.  620  ;  14  A.  667  ;  12  A.  679  ;  6  A.  690  ;  2  A.  732. 

The  trial  of  a  prisoner  should  be  conducted — not  only  with  a  strict  and 
unwavering  impartiality— but,  in  the  course  of  the  trial,  in  composingthe 
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jury,  in  taking  the  evidence,  in  the  discussion  of  the  facts  elicited  and  of 
the  law  applicable  to  the  facts,  those  who  represent  the  State  should  be 
liberal  and  fair,  and  take  no  improper  advantage.  In  Court,  as  in  the 
jury  room,  every  rational  doubt  should  go  to  the  credit  of  the  accused ; 
but,  the  generosity  of  the  State  has  its  limits  and  should  not  be  convert- 
ed into  a  protection  to  crime  and  criminals.  One  who — of  his  own  ac- 
<5ord — takes  the  chances  of  an  acquittal  by  a  jury,  cannot — after  convic- 
tion— object  to  that  jury — otherwise,  the  first  trial  of  every  violator  of 
the  law  would  merely  be  to  ascertain  whether  he  should  be  acquitted,  or — 
If  convicted — how  many  causes  were  held  in  reserve  to  secure  trial  after 
trial. 

7  A.  284  ;  8  A.  515  ;  27  A.  537. 

In  this,  as  in  every  one  of  our  States,  the  law  surrounds  the 
prisoner  with  the  most  complete,  the  most  protective  guarantees.  When 
brought  to  the  bar  of  the  court,  he  is  not  called  upon  to  disprove  the 
commission  of  the  offence  charged  against  him  ;  the  law  presumes  his 
innocence,  and — until  that  presumption  be  torn  into  shreds,  until  his 
guilt  be  established  beyond  any  reasonable  doubt — be  he  a  robber  or  an 
assassin — he  cannot  be  convicted,  he  cannot  be  punished.  The  prisoner  is 
invested  with  high,  constitutional  and  extraordinary  privileges — 
but,  for  the  exercise  of  those  privileges— the  State  had  to  and  did  fix  an 
hour,  and— 'in  one  of  the  cases  referred  to  by  defendant's  coimsei,  the 
court  held  :  "  If  one  have  good  ground  for  continuing  a  cause,  but  go 
into  trial,  and  fail  to  make  the  motion,  this  will  not  present  a  legal  claim 
lor  a  new  trial." 

Hardin's  Reports,  p.  515. 

Second — Charles  Reineck,  one  of  the  jurors  by  whom  the  accused 
'was  tried,  had — before  the  commencement  of  the  trial — openly  expressed 
his  belief  that  appellant  was  guilty  as  charged,  and  that  if  he  were  to  try 
him,  he  could  not  help  finding  him  guilty — and  that,  when  examined  on 
bis  voir  dire — the  said  Reineck  answered  that  he  had  neither  formed  nor 
expressed  an  opinion  as  to  his  guilt  or  innocence. 

If  Reineck  did  express  such  an  opinion,  and  afterwards  falsely  de- 
nied that  he  had,  ho  certainly  was  an  incompetent  juror — for,  when  locked 
by  a  prejudice,  the  door  of  the  mind  is  as  closed  as  that  of  the  tomb ;  it 
may  be  re-opened,  but  seldom  and  by  a  miracle.  Whatever  is  a  good 
ground  of  challenge  to  a  juror,  is  a  good  ground  for  a  new  trial,  if  the 
fact  which  would  have  authorized  the  challenge  was  not  known  until 
after  the  verdict,  or  until  it  was  too  late  for  the  accused  to  avail  himself 
of  the  knowledge  of  that  fact. 

It  is,  however,  the  peculiar  province  of  the  lower  court  to  determine 
whether  a  juror  is  or  was  open  to  conviction  or  not.  In  this  case,  and 
as  to  Charles  Reineck,  that  question  was  raised,  tried  and  decided.    It 
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does  not  appear  that  the  district  judge  held  that — even  if  proved,  the 
disqualification  urged  did  not  constitute  a  legal  ground  for  a  new  trial, 
and  it  does  appear  that  he  fixed  a  day  to  hear,  and — on  that  da>% 
heard  the  parties  on  that  point. 

Whether,  on  that  trial,  two,  or  ten  witnesses  were  examined — wheth- 
er, without  additional  evidence,  the  judge  believed  the  juror's  declara- 
tion and  disbelieved  the  charge  proffered  against  him — whether  that 
charge  was  verified  or  contradicted,  the  record  does  not  show.  The 
prisoner's  application  is  based  on  a  question  of  facts :  his  application 
was  passed  upon  and  refused— the  reasons  for  that  refusal  are  no  where 
mentioned,  and — under  our  constitution,  the  law  and  jurisprudence,  we 
are  without  authority  to  revise  or  reverse  the  decision  of  the  lower  court 
on  this  point. 

C.  art  74,  26  A.  383  ;  4  A.  438--441 ;  2  A.  921  ;  6  A.  593. 

Third — "The  indictment — it  is  objected — does  not,  with  certainty 
and  distinctness,  set  forth  the  place  where  the  crime  is  said  to  have  been 
committed,  or  the  instrument  used,  or  the  manner,  or  cause  of  the 
death." 

In  the  margin  of  the  indictment,  the  venue  is  stated  as  follows : 
State  of  Loutsiana,  First  Jiulicuil  District,  Parish  of  Orleans. 

In  the  body — "  the  parish  of  Orleans  afore^aid^  icithi^i  the  jurisdiction 
of  the  Superior  Criminal  Court  for  said  parish"  This  is  Ml  that  the 
law  requires. 

Rev.  Statutes,  Section  1062. 

As  the  first,  the  second  branch  of  this  objection  is  untenable.  In 
an  indictment  for  murder,  it  is  not  necessary  to  set  forth  the  manner  in 
which  and  the  means  by  which  the  death  was  caused.  It  is- sufficient  to 
charge— and  it  was  done  in  this  case,  that  the  defendant  did  feloniously,, 
wilfully  and  of  his  malice  aforethought,  kill  and  murder  the  deceased. 

Revised  Statutes,  Sect  1048. 

Fourth — There  is  nothing  in  the  record  showing  how  many  or  what 
grand  jurors  found  the  indictment.  The  names  of  said  jurors  are  not 
mentioned. 

On  the  first  pages  of  the  transcript,  we  find  the  statement  *'  that  the 
Grand  Jurors  of  the  State  of  Louisiana,  duly  empanelled,  sworn  and 
charged  to  enquire  in  and  for  the  body  of  the  parish  of  Orleans,  this  day 
came  into  Court,  attended  by  their  proper  officer — and  there  being  then 
and  there  present  at  least  twelve  of  their  number,  and  upon  their  oath 
and  through  their  foreman,  presented  to  the  Court  the  following  true  bill 
of  indictment,  which  is  properly  endorsed  by  said  foreman,  and  entered 
and  signed  by  the  Clerk  of  the  Court,  etc.  That  statement  is  followed 
by  the  indictment,  which— in  substance  and  in  form,  is  perfect. 

The  names  of  the  grand  jurors  are  not  in  the  indictment,  nor  in  the 
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written  statement  that  at  lecist  twelve  of  them  appeared  in  open  Court 
and  presented  the  indictment  and  true  bill,  but  no  such  formality  is  re- 
quired by  law.  Were  it  otherwise,  it  was  too  late  after  conTiction,  to 
urge  any  informality  of  that  description.  "  Every  objection  to  any  in- 
dictment for  any  formal  defect  apparent  on  its  face,  must  be  taken  by 
demurrer  or  motion  to  quash,  before  the  jury  be  sworn  and  not  after- 
wards." 

Rev.  Statutes,  Sect.  1064,  22  A.  162  ;  27  A.  693. 

The  judgment  appealed  from  is  affirmed. 


No.  5427. 
Louisa  Fredebicils,  Tutbix,  vs.  Robert  Fasnacht.  ;  S  2^ 


When  it  clearly  appears  from  the  evidence  that  the  intent  of  parties  was  to  form  n 
written  contract,  neither  party  will  be  bound  until  the  contract  has  been  reduced 
to  writing,  and  signed  by  both.  No  alleffed  verbal  agreement,  in  such  case,  can 
be  invoked  bv  either  party  against  the  other. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cidlom, 

A  J. 

J,  H.  Grover  for  plaintifiF  and  appellee. 

A.  4&  W.  Voorhies  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  This  suit  was  brought  by  Louisa  Fredericks,  tutrix,  and 
George  Waters,  her  husband,  co-tutor,  to  recover  damages  for  injuries 
to  real  property,  alleged  to  have  been  leased  to  Robert  Fasnacht,  the 
defendant. 

Defendant  denies  that  he  leased  the  property,  or  received,  or  used, 
or  occupied  or  injured  it. 

The  proof  is  that  one  Peterson,  agent  for  Mrs.  Waters  before  her 
marriage  to  Waters,  n^otiated  with  defendant  for  the  lease  of  the  prop- 
erty. Peterson  says :  "  I  always  thought,  and  was  pretty  sure  the  lease 
was  consummated  by  him  for  his  father.  He  never  occupied  it ;  it  was 
the  father  always  occupied  it."  In  another  place,  referring  to  the  fact 
that  defendant  had  paid  three  months  rent,  he  says  :  *'  He  did  not  say 
he  was  paying  for  his  father  ;  but  he  made  me  understand  when  he  took 
the  lease  it  was  for  his  father,  when  the  verbal  lease  was  agreed  upon. 
We  had  a  lease  drawn  up  which  was  never  signed ;  but  it  was  understood 
it  was  for  his  father."  Again,  when  asked  directly,  if  defendant  "  did 
not  tell  him.  at  the  time,  that  he  was  leasing  for  his  father,"  he  answers : 
^*  That  is  what  he  made  me  understand."  Pressed  by  the  repetition  of 
the  question,  he  says  :  "  I  can  not  say  he  told  me  distinctly  it  was  for  his 
father ;  but  he  left  the  impression  on  my  mind  that  it  was  for  his  father." 
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Defendant  testifies  that  in  April,  1871,  his  father  requested  him  to 
lease  the  property  for  him,  for  a  term  beginning  first  of  May ;  that  his- 
father  told  him  he  wanted  to  occupy  it  with  his  family,  and  would  give 
fifty  dollars  a  month  for  it.  That  all  he  did  about  the  matter  was  for 
account,  and  at  the  request  of  his  father ;  that  he  had  advanced  the  money 
and  made  payments  on  account  of  the  rent,  which  he  always  charged  ta 
his  father's  account  at  the  time  ;  and  that  he  never  had  any  idea  of  be- 
coming j*esponsible  for  the  rent. 

The  proof  is  that  Samuel  Fasnacht,  the  father,  took  possession 
about  the  first  of  May,  and  occupied  the  premises.  That  when  Peterson 
and  his  principal,  at  different  times,  demanded  the  rent  of  defendant,  he 
always  referred  them  to  his  father ;  and  that  defendant  did  not  live  on 
the  premises. 

Peterson  testifies  that  it  was  a  part  of  the  bargain,  at  the  time  he 
talked  with  defendant  about  leasing  the  property,  that  the  lease  should 
be  put  in  writing  ;  and  that  Peterson  drew  up  a  lease  which  defendant 
did  not  sign.  When  asked  if  defendant  did  not  refuse  to  sign,  he  says: 
"  He  did  not  do  it."  When  asked,  "  Did  he  not  say  he  would  not,"  ho 
answers :  "  He  delayed  from  time  to  time,  and  it  was  never  signed.  He 
said  the  old  man  would  sign  the  lease ;  that  was  the  way." 

Defendant,  when  asked,  "  Did  Peterson  ask  you  to  sign  the  lease?" 
answers :  "  Yes,  I  told  him  wait  until  the  old  man  came,  that  I  acted  for 
him." 

Mrs.  Waters  lived  in  the  immediate  neighborhood,  and  occasionally" 
visited  Mrs.  Fasnacht.  She  saw  Samuel  Fasnacht  committing  depreda- 
tions on  the  property  ;  and  complained  to  Robert  Fasnacht,  who  said  he 
could  not  do  any  thing  with  his  father.  Peterson  says  he  informed  Mrs. 
Waters  of  his  negotiations  with  Robert  Fasnacht.  It  seems  that  Robert 
was  sued  for  the  rent ;  that  when  the  papers  were  served  he  handed 
them  to  his  father,  telling  him  that  was  the  father's  business,  not  his;, 
and  that  Samuel  Fasnacht  settled  the  suit  with  Mrs.  Waters,  without  the 
presence  or  interference  of  Robert  Fasnacht. 

It  also  appears  that  after  the  marriage  with  Waters,  not  earlier  than 
August,  possibly  as  late  as  October,  1871,  a  lease,  made  out  in  the  name 
of  Robert  Fasnacht  as  lessee,  was  signed  by  Mrs.  W^aters  and  Samuel 
Fasnacht  professing  to  act  for  his  son.  This  lease  was  ante  dated  first 
of  May,  corresponding  with  the  beginning  of  the  term.  There  is  no 
proof  that  Samuel  Fasnacht  had  any  authority  to  sign  or  make  any  such 
contract  for  his  son  ;  and  Robert  Fasnacht  testifies  that  he  never  gave 
his  father  any  such  authority  ;  that  he  know  nothing  of  this  lease  until 
long  after  it  was  signed  ;  and  that  he  had  never  seen  it  until  it  was  pro- 
duced in  court  on  the  trial  of  this  case. 

Apart  from  the  conduct  and  declarations  of  Robert  Fasnacht,  which 
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are  consistent  throughout  this  entire  transaction,  it  is  manifest  that 
there  was  no  contract  of  lease  assented  to  by  him,  as  lessee  of  this  prop- 
erty. It  is  elementary  in  our  law,  that  where  the  negotiations  contem- 
plate and  provide  that  there  shall  be  a  contract  in  writing,  neither  party 
is  bound  until  the  writing  is  perfected  and  signed.  The  distinction  is 
manifest  between  those  cases  in  which  there  is  a  complete  verbal  con- 
tract, which  the  law  does  not  require  to  be  reduced  to  writing,  and  a 
subsequent  agreement  that  it  shall  be  reduced  to  writing,  and  those  in 
which,  as  in  this  case,  it  is  a  part  of  the  bargain  that  the  contract  shall 
be  reduced  to  writing.  In  the  first  class  of  cases  the  original  verbal  con- 
tract is  in  no  manner  impaired  by  the  failure  to  carry  out  the  subsequent 
agreement  to  put  it  in  writing.  In  the  second  class  of  cases,  the  final 
consent  is  suspended  ;  the  contract  is  incohatc,  incomplete,  and  it  can 
not  be  enforced  until  it  is  signed  by  all  the  parties.  Yillere  vs.  Brognier, 
3  Martin,  349;  Des  Boulets  vs.  Gravier,  1  N.  S.  421,  422;  Blocker  vs.  Till- 
man, 4  La.  80. 

This  case  illustrates  the  wisdom  of  the  rule.  If  Peterson  understood 
from  the  negotiations  with  Robert  Fasnacht,  that  Robert  Fasnacht  was 
contracting  for  himself,  and  not  as  the  representative  of  his  father,  it  is 
plain  that  Robert  Fasnacht  had  no  such  understanding ;  and  when 
Peterson  asked  Robert  Fasnacht  to  sign  the  lease,  which  he  says  the 
bargain  recjuired,  and  Robert  told  him  to  wait  until  his  father  came, 
that  he  was  acting  for  his  father,  fair  warning  was  given  that  Robert  did 
not  intend  to  take  upon  himself  the  obligations  of  lessee  of  the  property 
which  he  had  pegotiated  for  as  the  representative  of  his  father,  Peterson 
might  and  should  have  brought  the  business  to  a  conclusion  by  refusing 
to  deliver  the  property  until  the  bargain  was  completed  by  a  lease  in 
writing,  which  would  have  left  no  room  for  dispute  as  to  who  was  the 
real  lessee.  There  was  ample  time  for  this ;  because,  as  the  proof  shows, 
the  negotiations  between  Peterson  and  Robert  Fasnacht  were  in  April, 
about  a  month  before  the  beginning  of  the  term. 

The  proof  shows  that  Samuel  Fasnacht  did  abuse  the  property  ;  and 
he  might  well  have  been  held  liable  for  damages.  There  is  no  pretense 
that  Robert  Fasnacht  did  any  of  the  wrongs  complained  of  ;  and  as  he 
was  not  bound  by  any  contract  as  lessee,  and  did  not  live  upon  or 
occupy  the  property,  the  court  below  eiTed  in  holding  him  liable,  and  in 
condemning  him  in  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed  ;  and  that  there  be 
judgment  in  favor  of  Robert  Fasnacht,  defendant  and  appellant,  against 
Mrs.  Louisa  Federicks,  tutrix,  wife  of  George  Waters,  and  George 
Waters  co-tutor,  plaintiffs  and  appellees,  rejectuig  their  demand,  with 
costs  in  both  courts. 
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No.  6419. 
Bridget  Reardon  vs.  Daniel  Mobiarty  et  al. 

One  who  has  executed  a  promissory  note  in  error,  for  a  debt  not  due  by  her.  may 
legally  resist  the  payment  of  the  note,  so  lona:  as  the  note  is  not  in  the  hands  of 
an  innocent  tliird  person,  who  has  taken  it  for  value  before  its  maturity. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orieans.  Saucier, 
J. 

J,  Q.  A,  FeUoices  and  J.  X.  Hagins  for  plaintiff  and  appellant. 

McGloin  and  Nixon  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  has  injoined  the  seizure  and  sale  of  a 
house  and  lot  in  this  City  under  a  mortgage,  and  to  pay  four  notes 
secured  thereby.  The  sale  under  which  she  bought  was  provoked  by 
the  representative  of  her  first  husband's  succession  to  pay  debts.  That 
representative  was  his  daughter  and  sole  heir.  The  settlement  of  the 
debts  appears  to  have  been  made  in  an  irregular  manner.  The  widow 
and  purchaser  was  required  to  furnish  the  money  necessary  for  that 
purpose,  and  the  sum  she  thus  furnished  exceeded  the  third,  which  the 
terms  of  sale  required  to  be  paid  cash. 

Bridget  Keardon  is  an  ignorant  woman,  and  was  assisted  and 
advised  in  these  transactions  by  her  kinsman,  Daniel  Moriarty.  Her 
husband  was  dead,  and  his  succession  belonged  to  her,  as  surviving 
widow  in  community,  and  to  his  onlv  child,  a  daughter  by  a  previous 
marriage,  in  equal  shares.  There  were  some  debts  to  be  paid.  The 
property  consisted  of  a  lot  and  improvements  in  this  city,  appraised  in 
inventory  at  JgSOOO,  furniture  valued  at  3U9,  and  860  cash.  A  sale  was 
had  to  pay  debts,  and  to  effect  a  partition.  The  lot  and  improvements 
brought  $7,750,60.  One  third  of  this  price  was,  by  the  terms  of  sale,  to  be 
paid  cash — the  residue  in  one  and  two  years.  The  widow  bought,  and 
the  cash  was  paid,  and  this  cash  payment  was  sufficient,  or  nearly  suffi- 
cient, to  pay  the  debts.  At  any  rate  the  heir  was  not  called  on  to  pay  any 
debt,  or  to  contribute  to  such  payment  She  received  one  half  of  the 
credit  instalments  without  diminution.  Two  notes,  representing  that 
moiety,  were  delivered  to  the  daughter. 

The  plaintiff  should  not  have  executed  any  other  notes  than  these 
two.  She  owned  as  much  of  the  proceeds  of  sale  as  the  daughter. 
There  was  no  obligation  upon  her  to  give  notes  for  what  was  her  own, 
but  she  did  give  them,  as  she  would  no  doubt  have  signed  any  other 
notes  that  Moriarty  told  her  to  sign.  He  took  possession  of  them 
immediately — afterwards  bought  the  two  others  from  the  daughter— 
and  now  attempts  to  sell  the  property  under  the  mortgage  securing  the 
payment  of  all  four  notes.    The  plaintiff  enjoins,  and  seeks  legal  protec* 
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Hon  from  the  rapacious  pursuit  of  him,  who  was  instrumental  in  impos- 
ing upon  her  ignorance,  and  obtaining  her  signature  to  obligations  for 
money  that  belonged  to  het.  Were  the  notes  in  the  hands  of  innocent 
third  persons,  she  would  be  remediless,  but  Moriarty  has  them,  and 
brings  them  into  court,  and  we  can  wrest  them  from  him. 

There  is  no  doubt  that  Moriarty  paid  a  part  of  the  money  for  the 
plaintiff.  He  gave  his  check  for  the  whole,  but  she  had  put  him  in 
funds  certainly  to  the  amount  of  a  thousand  dollars,  besides  making 
sundry  payments  of  small  sums  then  or  thereafter.  He  has  his  action 
against  her  for  the  money  thus  loaned  to  her,  or  paid  for  her  benefit, 
and  to  that  action  he  should  be  remitted  for  its  recovery.  Under  no 
aspect  of  the  matter  can  he  be  justified  in  taking  possession  of  the  two 
notes,  which  represent  the  plaintiff's  half  of  the  proceeds  of  sale,  and 
treating  them  as  his  own.  She  did  not  pledge  them  to  him,  nor  were 
they  deposited  with  him  as  collaterals,  nor  do  they  represent  the  sum 
loaned  to  her.  It  was  perfectly  competent  for  him  to  have  taken  her 
note  for  the  sum  actually  loaned,  and  to  l\ave  had  it  secured  by  mort- 
gage, and  that  was  the  natural,  proper,  and  straightforward  form  in 
which  the  transaction  should  have  been  clothed. 

Besides,  it  is  apparent  that  the  plaintiff  has  given  the  two  notes 
that  went  into  the  possession  of  the  heir,  for  a  larger  sum  than  was 
•coming  to  that  heir.    The  account  can  be  thus  stated : 

Assets  ; — proceeds  of  sale  of  lot $7,750.00 

Movables  and  Cash 209.50 

$7,959.  50 

Claims;— On  tableau §2,802.60 

Vatter  &  Blanc 128.98 

Funeral  expenses 173  3,104.58 

JH,854.92 

Share  of  each $2,427.46 

The  notes  executed  by  the  purchaser,  who  was  the  widow  in  com- 
munity, and  which  were  delivered  to  the  heir,  were  for  $2583.33  and 
thus  exceeded  by  $155.87  the  sum  to  which  she  was  entitled.  Besides, 
the  widow  was  made  to  pay  commissions  on  the  value  of  the  whole 
property,  instead  of  the  succession's  half  of  it,  and  this  excess  of  pay- 
ment is  $96.87.  These  two  sums  must  be  credited  on  the  notes  Mori- 
arty acquired  from  the  heir,  and  we  justify  this  distinctly  upon  the 
ground  that  Moriarty  was  the  person  who  instigated  the  settlejment  in 
the  manner  in  which  it  was  made,  and  conducted  it  for  her. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  injunction 
is  perpetuated  as  to  the  two  notes  executed  by  the  plaintiff  for  her  own 
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half  of  the  proceeds  of  sale,  and  that  the  other  two  notes  be  credited 
with  S252.74  of  same  date  as  the  notes,  reserving  to  the  defendant  hi& 
right  of  action  against  the  plaintiff  for  the  money  loaned  to  her,  or  paid 
for  her  and  not  repaid  to  him,  and  that  the  defendant  pay  all  the  oosts- 
of  both  Courts. 


Concurring  Opinion. 

Marr,  J.  I  concur  in  the  opinion  and  decree  pronounced  by  tha 
Chief  Justice,  as  far  as  it  goes  ;  but  I  do  not  think  it  goes  far  enough. 

The  proof  is  plain  that  the  plaintiff  was  a  married  woman  at  the 
time  she  executed  the  notes  in  question  ;  and  I  think  the  notes  are  void 
for  want  of  the  authorization  of  her  husband. 

This  does  not  involve  the  nullity  of  the  adjudication  to  her  of  the 
property  which  belonged  to  the  community  of  which  she  was  a  member. 
She  acquired  a  perfect  title  by  the  adjudication  ;  and  she  is  bound  to 
pay  according  to  the  terms  of  the  sale.  Between  the  date  of  the  adjudi- 
cation and  the  giving  of  the  note  she  married  ;  and  she  was  not  legally 
capable  of  binding  herself  by  note  or  mortgage,  although  she  was- 
bound  by  the  adjudication. 

The  record  shows  that  she  was  cited  to  answer,  and  that  a  judg- 
ment by  default  was  entered  and  confirmed  against  her.  In  the  peti- 
tion brought  in  the  name  of  herself  and  her  husband  it  is  stat.ed  that  they 
were  both  cited  ;  but  this  fact  is  not  shown  otherwise  ;  and  as  the 
record  does  show  the  citation  addressed  to  and  served  upon  her  alone^ 
the  presumption  is  that  if  there  had  been  a  citation  addressed  to  and 
served  upon  the  husband  that  fact  would  have  been  shown  by  the  exhi- 
bition of  the  citation. 

I  consider  the  petition  as  the  work  of  the  attorney  who  drew  it.  No 
allegation  of  service  had  been  made  by  Moriarty,  and  his  rights  were 
not  changed  by  that  statement.  I  do  not  think,  under  the  decisions  in 
Patterson's  case,  5  An.,  Fasnacht*s  case,  and  Baines  vs.  Burbridge,  l.'V 
An.,  that  this  unnecessary  statement,  which,  so  far  as  the  record  shows, 
is  not  true,  is  to  be  taken  as  a  judicial  admission  ;  which,  in  my  opinion, 
means  what  is  alleged  by  the  one  party,  and  admitted  to  be  true  by  the 
other,  or  what  is  alleged  by  one  as  a  basis  of  the  right  which  he  asserts,, 
and  which  estops  him. 

I  think  the  judgment  by  default  was  a  nullity ;  and  the  entire 
judgment  should  be  perpetually  enjoined. 

1.  Because  of  the  nullity  of  the  notes  and  mortgage  for  want  of  the 
proper  authorization,  and  the  consequent  want  of  capacity  of  the  wife  to 
contract. 

2.  Because  of  the  nullity  of  the  default  taken  against  the  wife  with- 
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out  proof  of  the  authorization  of  her  husband,  or  service  of  citation  on 
him. 

The  right  should  be  reserved  to  Moriarty  to  sue  for  and  receive 
whatever  may  be  due  him  for  money  lent  and  advanced,  and  to  Mrs. 
Twohy,  or  to  Moriarty,  if  he  is  her  transferee,  to  recover  her  net  half 
of  the  community,  as  heir  of  her  deceased  father,  according  to  the  terms 
of  the  adjudication. 


Concurring  Opinion. 

Egan,  J.  I  concur  in  the  decree  in  this  case,  and  the  more  readily 
bocause  the  evidence  fully  establishes  the  fa?t  that  the  defendant  was  a 
married  woman  at  the  time  the  notes  were  executed  and  judgment 
obtained  against  her  upon  void  notes  obtained  from  her  through  fraud 
and  in  fraud  of  the  law,  and  Moriarty  himself  admits,  in  his  evidence 
in  the  record,  that  he  had  another  note  of  the  plaintiff  given  him  for 
something  over  S1500,  about  the  amount  which  the  evidence  renders  it 
probable  that  he  advanced  or  loaned  to  her.  The  law  classes  the  inca- 
pacity of  the  wife  with  that  of  other  incapables.  The  fraud  attempted 
to  be  perpetrated  in  this  case  can  not  receive  the  sanction  of  this  court 
The  record  of  the  suit  vs.  Wm.  Sullivan  does  not  disclose  the  fact  that 
her  husband  was  cited,  or  that  she  was  otherwise  authorized  by  law 
to  defend  it.  The  pretense  that  she  concealed  from  the  defendant  the 
fact  of  her  marriage  is  not  sustained  by  the  evidence  ;  three  wit- 
nesses swear  that  she  told  him  she  was  married  at  the  time  the  notes 
were  given,  and  he  himself  admits  he  had  heard  it. 


Dissenting  Opinion. 

Spencer,  J.  I  can  not  concir  in  the  opinion  and  conclusions  of  the 
majority  of  th(>  court  in  this  case.  To  ray  mind  there  is  an  insuperable 
obstacle  in  the  way,  to  wit :  the  thing  adjudged. 

Michael  Sullivan,  plaintiflf's  tirst  husband,  died,  leaving  a  single  heir, 
Mrs.  Twohy,  child  of  a  former  marriage.  Plaintiff  was  widow  in  commu- 
nity, and  Mrs.  Twohy  administratrix  of  his  estate. 

The  community  property  was  sold  and  adjudicated  to  plaintiff,  tlie 
widow,  on  twelfth  April,  1873,  for  ^7750,  one  third  cash,  the  balance  in 
one  and  two  annual  payments,  with  mortgage  reserved.  On  seventeenth 
June,  1873,  plaintiff,  not  to  say  clandestinely,  at  least  secretly,  contracted 
a  second  marriage  with  another  Sullivan,  to  wit :  Eugene. 

On  eighteenth  July,  1873,  a  month  after  second  marriage,  she  says 
Moriarty,  her  cousin,  persuaded  her,  without  her  husband,  to  go  to  the 
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notary's  office  to  fix  up  the  title  to  the  house  she  had  so  bought  She 
says  Moriarty  knew  she  was  married.  Moriarty  denies  it.  It  matters 
not.  The  act  of  sale  in  pursuance  of  the  adjudication  was  drawn  up  by 
the  notsLry  and  signed  by  the  administratrix  and  plaintiff.  Plaintiff 
executed  notes  for  the  deferred  payments  at  one  and  two  years — two  at 
one  and  two  at  two  years.  Moriarty  gave  his  own  check  for  the  cash 
part  of  the  price,  $12583,  which  was  appliei  to  paying  the  community 
debts.  Plaintiff  swears  she  furnished  $1000  of  this  money  paid  by  Mori- 
arty— so  that  he  in  reality  only  furnished  her  31583.  There  is  no  doubt, 
that  as  partner  in  community  she  herself  owned  two  of  the  four  notes 
so  executed  by  her.  Moriarty,  however,  took  them,  he  says,  as  security 
for  the  money  advanced  by  him.  She  says  she  does  not  know  how  he 
came  by  them,  but  that  she  supposed  they  were  in  tiie  hands  of  the 
administratrix.  For  the  sake  of  the  argument,  I  concede  that  he  took 
unlawful  possession  of  the  two  notes  belonging  to  her.  He  afterward 
bought  the  two  belonging'  to  Mrs.  Twohy,  so  that  he  held  all  four  of 
plaintiff^s  notes. 

On  the  twentieth  of  April,  1875,  Moriarty  brought  suit  against 
plaintiff  and  her  husband,  Eugene  Sullivan,  on  these  four  notes  and  the 
mortgage  and  vendor's  lien  securing  them,  as  evidenced  by  the  notarial 
act,  and  prayed  for  citation  of  both  husband  and  wife. 

On  the  eighth  of  May,  1875,  final  judgment  was  rendered  (confirm- 
ing a  default  of  the  fourth  of  May)  in  favor  of  Moriarty  vs.  Mrs.  Sulli- 
van, the  plaintiff  in  this  suit,  for  the  full  amount  of  the  four  notes,  with 
recognition  of  mortgage,  etc.  The  notice  of  this  judgment  was  irregu- 
larly served  ;  at  least  the  return  shows  it  to  have  been  served  upon  one 
Michael  Sullivan  (the  name  of  her  first  husband)  instead  of  Eugene 
Sullivan,  her  second  husband.  Let  us  admit,  too,  that  this  was  not  a 
mere  clerical  error  of  the  sheriff. 

On  the  thirty-first  of  May,  1875,  a  writ  of  fieri  facias  issued  on  this 
judgment  of  Moriarty  vs.  Mrs.  Sullivan,  and  the  sheriff  seized  the  mort- 
gaged property,  i/i  her  possession,  and  held  and  owned  by  her  under  the 
title  stated  above. 

Mrs.  Sullivan  (Bridget  Reardon)  and  her  husband,  Eugene  Sullivan, 
thereupon  sued  out  this  injunction  against  Moriarty  and  the  sheriff— in 
which  she  alleges,  in  substance,  as  follows  : 

That  Moriarty  had  brought  the  suit  above  referred  to  "against 
your  petitioner,  Bridget  Reardon,  and  made  your  petitioner,  Eugene  Sul- 
livan a  party  thereto,  simply  to  assist  his  said  wife  therein."  "That 
after  citation  of  your  two  petitioners  the  said  Moriarty  obtained  judg- 
ment by  default  against  your  petitioner,  Bridget,  and  had  the  same  con- 
firmed on  the  eighth  of  May, "  etc.  She  alleges  that  said  four  notes  and 
act  of  sale  and  mortgage  were  executed  on  the  eighteenth  of  July,  1873, 
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at  which  time  sho  was  a  married  woman,  the  wife  of  Eugene  Sullivan, 
and  that  she  executed  said  notes  and  acts  without  his  assistance  or 
authority,  and  "  was  persuaded  thereto  by  said  Daniel  Moriarty,  who 
well  knew  at  the  time  that  she  was  a  married  woman  ; "  '*  that  in  some 
manner  xinkiwion  to  her  said  Moriarty  came  into  possession  of  said 
notes,  although  by  said  notarial  act  it  appears  the  possession  thereof 
was  given  to  Mrs.  Twohy,  administratrix  of  the  estate  of  Michael  Sulli- 
van. "  That  the  said  four  notes  and  act  of  sale  and  mortgage  are  mere 
nullities,  and  not  binding  on  her  "  for  the  reason  that  they  were  exe- 
cuted, by  her  while  she  was  a  married  woman  and  without  the  consent 
or  assistance  of  her  husband. "  That  said  transactions  "  were  nothing 
but  a  mere  fraud  practiced  upon  your  petitioner  and  known  to  have 
been  so  by  said  Moriarty  at  the  time,  and  were  null  and  void. "  That 
said  Moriarty  has  **  obtained  said  judgment  on  obligations  null  and  void^ 
and  that  said  judgment  is  equally  null  and  void  and  should  be  quashed, 
set  aside,  and  rescinded,  especially  for  want  of  capacity  of  your  peti- 
tioner to  obligate  herself  in  this  manner, "  That  said  Moriarty  has  issued 
ft,  fa,  on  such  judgment,  "and  seized  the  property  of  your  petitioner," 
She  prays  for  an  injunction  to  restrain  the  sheriff  and  Moriarty,  and 
for  judgment  rescinding  and  annulling  the  said  judgment  in  Moriarty 
vs.  Bridget  Reardon.  The  injunction  was  granted  as  prayed  for. 
Nothing  is  said  about  her  having  received  no  notice  of  judgment. 

By  a  supplemental  petition  she  alleges  that  two  of  the  notes  for 
which  Moriarty' had  so  obtained  judgment  against  her  were,  in  fact,  her 
own  property  and  did  not  belong  to  Moriarty.  These  are  the  whole  of 
her  allegations,  and  upon  these  this  injunction  was  granted.  The  sole 
grounds,  therefore,  that  she  sets  up  for  the  injunction,  and  for  the  nul- 
lity of  the  judgment  obtained  against  her  by  Moriarty  are,  first,  that 
she  was  a  married  woman  and  without  capacity  when  she  signed  the 
deed,  mortgage,  and  notes,  and  did  so  without  the  authority  of  her  hus- 

■ 

band.  She  does  not  pretend,  however,  that  the  adjudication  upon 
which  this  deed,  etc.,  was  based  was  not  made  to  her  during  her  widoiv- 
hood. 

She  does  not  pretend  or  allege  that  the  property  bought  was  not 
in  her  possession — on  the  contrary — ^that  it  was.  She  does  not  pre- 
tend or  all^e  that  the  debt  for  which  judgment  had  been  obtained 
against  her  was  the  debt  of  her  husband,  Eugene  Sullivan,  or  otherwise 
contracted  in  violation  of  prohibitory  laws. 

Her  second  and  only  other  ground  of  injunction  and  nullity  is  that 
two  of  the  notes  embraced  in  said  judgment  did  not  belong  to  Moriarty 
but  to  herself. 

Moriarty,  in  answer  to  the  injunction,  plead,  first,  by  way  of  excep- 
tion, that  her  petition  disclosed  no  cause  of  action.    In  my  opinion  this 
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exception  should  have  prevailed,  it  it  had  been  tried  preliminarily.  But 
it  was  tried,  with  the  merits  and  evidence  offered  without  objection, 
which,  I  think,  destroyed  it.  His  answer  sets  up  various  defenses,  but 
I  shall  notice  but  one,  that  of  res  adjudicata.  He  says  that  the  judg- 
ment obtained  by  Moriarty  against  Mrs.  Sullivan  on  these  notes,  being 
vnappealed  from,  is  res  adjiidlcata  as  to  the  matters  and  things  now 
urged  by  her.  She  seeks  to  enjoin  and  annul  his  judgment  on  the 
ground  that  she  was  a  married  woman,  unauthorized,  when  she  signed 
the  notes  and  mortgage,  and  that  two  of  the  notes  sued  upon  were,  in 
fact,  her  own  property.  Now,  to  my  mind,  it  is  too  plain  for  argument 
that  these  are  matters  which  could  only  be  set  up  and  urged  as 
defenses  to  the  suit  of  Moriarty  vs.  Sullivan.  It  is  elementary  that 
whatever  can  or  ought  to  be  urged  by  way  of  defense  can  not  be  used  to 
annul  or  enjoin.  If  the  judgment  was  rendered  on  insufficient  evidence 
her  only  relief  was  by  appeal.  She  did  not  do  so.  But,  as  matter  of 
fact,  the  evidence  upon  its  face  was  not  insufficient.  It  proved  that  the 
debt  was  contracted  by  her  before  marriage  and  for  Iier  own  benefit, 
and  that  she  was  then  in  the  enjoyment  of  the  property  for  wtiich  the 
notes  were  given.  So  that,  had  she  appeared  and  defended  the  suit,  no 
court  could  have  refused  to  give  judgment  against  her  on  the  ground 
of  want  of  authority  or  want  of  consideration.  If  she  had  appeared,  and 
plead  and  proved  that  two  of  the  notes  were  her  own  property  (as  I 
think  they  were),  then,  to  that  extent,  she  could  have  defeated  the  suit. 
But  is  not  the  want  of  ownership,  in  plaintiff,  of  the  notes  sued  upon,  a 
matter  that  must  be  pleaded  in  defense  ?  Can  a  defendant,  after  judg- 
ment against  him,  enjoin  and  annul  it  on  the  ground  that  plaintiff  did 
not  own  the  notes  sued  upon  ?  Yet,  that  is  what  is  sought  here.  I  can 
not  assent  to  such  a  proposition.  I  conclude,  therefore,  that  upon  the 
matters  and  things  alleged  by  the  plaintiff  against  the  judgment 
enjoined,  that  there  is  the  thing  adjudged.  I  am  aware  that  our  courts 
have  gone  to  great  lengths  to  protect  married  women.  But  I  have 
examined  with  care  all  the  reported  cases,  and  I  do  not  And  a  single 
ease  where  our  courts  have  held  the  effect  of  the  thing  adjudged  to  be 
different,  as  regards  married  women,  from  what  it  is  as  regards  others. 
The  only  exception  ever  admitted  in  favor  of  married  women  has  been 
in  cases  where  they  attacked  by  injunction  judgments  against  them,  on 
their  allegation  and  oath  that  the  debt  sued  upon  was  that  of  the  hus- 
band or  community,  and,  therefore,  contracted  in  violation  of  a  prohibi- 
tory law,  and  against  public  policy,  and  under  marital  influence.  But 
in  the  case  before  us  there  is  not  even  an  insinuation  that  the  debt  sued 
upon  was  that  of  the  husband.  On  the  contrary,  it  was  beyond  dispute 
contracted  during  her  widowhood  and  for  her  own  beneflt.  Here  the 
controversy  should  stop,  as  here  is  the  end  and  extent  of  tlie  grounds 
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4Uleged  by  plaintiff  for  her  injuDction  and  action  of  nullity.  But  plain- 
tilTs  counsel  urges  and  argues,  in  his  brief,  that  in  the  suit  of  Moriarty 
vs.  Mrs.  Sullivan  and  husband,  the  husband  was  iwi  cited,  and  did  not 
authorize  his  wife ;  and  asks  us  to  annul  the  judgment  on  that  ground. 
He  insists  that  this  is  proved  by  the  fact  that  in  the  record  of  that  case, 
■SA  copied  into  this  transcript,  no  citation  appears  addressed  to  the  hus- 
band, but  only  one  addressed  to  and  ser\'ed  upon  the  wife.  I  repeat 
that  there  is  no  allusion  in  the  pleadings  of  plaintiff  to  such  a  defect 
On  the  contrary,  in  their  petition  for  injunction,  now  before  us,  the 
plaintiffis  distinctly  allege  the  very  contrary.  Their  allegations  are  in 
these  words,  that  "  Moriarty  had  brought  said  8uit  against  your  peti- 
tioner, Bridget  Beardon,  and  made  your  'petitioner,  Eugene  Sullivan,  a 
party  thereto  simply  to  assist  his  said  wife  therein."  "  That  after  cita- 
■tion  of  your  two  petitioners  the  said  Moriarty  obtained  judgment,  etc. 
against  your  petitif/ner,'^  etc.  Upon  the  mere  suggestion  of  absence  of 
a  citation  to  the  husband  in  the  copy  of  a  record  which  was  itself  a 
mere  instrument  of  evidence  in  this  case,  and  without  any  allegation 
that  such  defect  would  be  urged  ;  on  the  contrary,  with  an  express 
allegation  that  no  such  defect  existed,  can  we  proceed  to  annul  the 
judgment  in  Moriarty  vs.  Sullivan?  I  say  to  annul  it — for  if  wo 
declare  that  that  judgment  is  invalid  for  two  of  the  notes  upon  which  it 
is  predicated,  to  that  extent  we  annul  it  Surely  we  can  not.  Had  the 
plaintiff  put  Moriarty  on  his  guard  by  alleging  that  the  husband  was 
not  cited,  or  had  she  even  not  misled  him  by  alleging  that  he  was  cited, 
there  might  have  been  plausibility  in  saying  it  was  incumbent 
on  Moriarty  to  prove  as  against  this  married  woman  the  facts  essential 
to  the  validity  of  the  judgment.  But  in  view  of  her  own  allegations, 
•and  by  every  rule  and  principle  of  law  and  practice,  it  seems  to  me 
that  she  is  estopped  and  precluded.  Her  demand  for  nullity  should, 
therefore,  be  rejected. 

There  was  proof  offered,  xoithout  direction,  that  Mrs.  Sullivan  had 
paid  or  furnished  $1000  of  the  payment  of  $2583  made  by  Moriarty  for 
her  account.  I  think  this  credit  should  be  allowed,  and  to  that  extent 
the  injunction  should  be  perpetuated,  and  for  the  balance  dissolved. 
Defendant  should  pay  c(»sts  of  both  courts. 


DeBlanc,  J.    I  concur  in  the  foregoing  opinion. 


Ox  Rehearinc^. 
•  Manning,  C.  J.    The  Justices  severally  adhere  to   the   opinions 
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read   on    the  former  hearing,    both '  concurring  and  dissenting,  and 
therefore, 

It  is  ordered  and  adjudged  that  our  former  decree  remain  undis^ 
turbed. 


Egan,  J.  I  consented  to  the  partial  dissolution  of  the  injuncUoD 
because  I  considered  the  plaintiflt  bound  to  carry  out  the  terms  of  the 
original  adjudication,  and  the  decree  of  the  court,-  with  all  the  facts 
before  us,  avoids  circuity  of  action. 


No.  6750. 

SUCXIESSION  OF  ChABLES  P.   BoUTTfi. 

The  letral  heirs  of  a  suceesBion.  on  eivinj?  the  security  prescribed  by  law,  (if  so  re- 
quired.) are  entitled  to  be  put  into  possession  of  the  property  of  the  sucoession 
when  the  legatees  consent,  and  tlie  creditors  of  the  succession  do  not  oppose. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Ti88oU 

T,  A.  Bartleit,  S,  R  Siiaer^  and  E.  K.  Wcushlngton  for  heirs  and  appel- 
lants. 

W,  O.  Denegre  for  executor. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  heirs  of  Charles  P.  Boutt^,  who  are  his  chil- 
dren and  grand  children,  pray  to  be  put  in  possession  of  his  estate,  and 
the  Public  Administrator,  who  has  been  appointed  dative  testamentary 
executor  of  the  last  will  of  the  deceased,  opposes  their  demand. 

Boutte's  will  was  probated  in  1871,  and  his  testamentary  executor 
qualified  under  it  Although  the  debts  are  small,  and  the  property 
inconsiderable,  the  administration  of  the  succession  has  been  prolonged 
until  now,  when  the  heirs  apply  for  permission  to  terminate  it,  and  the 
legatees  file  their  consent  thereto:  The  creditors,  if  there  are  any  now, 
do  not  oppose  it. 

The  Public  Administrator  alleges  that  there  are  suits  pending 
against  the  succession,  and  that  the  funds  in  his  hands  can  not  be  taken 
away  until  the  legacies  are  paid.  It  is  a  sufficient  answer  to  this  to  say, 
that' the  legatees  join  the  heirs  in  their  prayer  to  be  put  in  possession  of 
the  estate,  and  the  creditors  do  not  object.  The  surviving  widow  also 
joins  in  the  prayer  for  the  termination  of  the  administration.  The  peti- 
tioners must  comply  with  the  requirements  of  the  law  before  being  put 


NEW  ORLEANS,  JANUARY,  1878.  129 

SuooesBion  of  Boutte. 

in  poBsession,  and  the  Public  Administrator  must  account  for  his  admin- 
istration.   Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
reversed,  and  that  the  petitioners  be  put  in  possession  of  the  succession 
of  the  deceased  upon  giving  security  if  required,  and  that  the  Public 
Administrator  account  for  his  gestion,  the  succession  to  pay  costs. 


80    129, 
,  46  1S9K 

No.  6370.  "aTTSJi 

49    84U' 

State  ex  rel.  Cabondelet  Canal  and  Navigating  Company  vs.  Mayor    J?.  *^ 

AND  Administrators  of  New  Orleans.  4lu  sn 

I  30      iS 
It  is  the  duty  of  the  Mayor  and  AdminiBtrators  of  the  city  of  New  Orleans  to  set    |i2]     761 

apart,  and  provide  speoiflcally,  in  the  forthoominff  yearly  budget,  out  of  the 
funds  to  arise  from  the  general  tax  therein  levied,  means  for  paying  aU  judff- 
monta  afirainst  the  city  then  registered  in  the  office  of  the  Administrator  of  Pub- 
lic Accounts,  and  unsatisfied,  in  the  order  of  their  reiaristry.  And  this  duty,  the 
Mayor  and  Administrators  may  be  compeUed.  by  mandamus,  to  perform. 

It  is  not  their  duty  to  levy  a  separate  tax  to  pay  such  judfcments;  nor  is  it  made 
obligatory  on  them  to  pay  such  judi;ments  out  of  the  fund  in  their  hands  set 
apart  for  contingent  expenses ;  although  they  may,  in  their  discretion.  discharKO 
the  judgments  out  of  that  fund. 

If  the  means  arising  from  the  general  tax  levied  in  one  annual  budget  are  not  suffi- 
cient to  pay  all  of  the  registered  judgments,  provision  must  be  made  in  each 
subsequent  budget,  until  all  of  such  judgments  are  successively  extinguished. 

The  fact  that  the  term  of  office  of  the  existing  Mayor  and  Administrators  of  a  city 
is  nearly  expired,  is  no  ground  for  defeating,  or  delaying  the  legal  proceedings 
of  a  creditor  of  the  city  who  has  a  good  cause  of  action. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lynch, 
J. 
K  D.  Ogden  for  plaintiff  and  appellee. 

8.  P.  Blanc,  Assistant  City  Attorney,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Kelator  recovered  judgment  against  the  city  of  New 
Orleans,  which  was  registered  on  the  fourth  of  February,  1875,  in  the 
office  of  the  Administrator  of  Public  Accounts,  as  required  by  acts  of 
1870,  No.  5,  section  two,  and  No.  7,  sections  four  and  nine. 

These  acts  make  it  the  duty  of  the  auditing  officer,  the  Administra- 
tor of  Public  Accounts,  when  a  judgment  is  so  registered,  to  warrant  on 
the  disbursing  officer,  the  Administrator  of  Finance,  for  the  amount 
without  any  special  appropriation,  provided  there  be  money  in  the 
treasury,  designated  and  set  apart  for  the  payment  of  judgments,  suffi- 
cient to  pay  such  judgment  If  the  amount  designated  in  the  annual 
budget,  for  the  payment  of  judgments,  be  exhausted  at  the  date  when 
such  judgment  shall  have  become  final  and  executory,  the  Mayor  and 
9 


130  SUPKEME  C50UKT  OF  LOUISIANA, 

State  ex  rel.  Carondelet  Canal  and  Kav'n  Ck).  vs.  Mayor  and  Adm'rs  of  New  Orleans. 


Administrators  may,  if  they  deem  it  proper,  appropriate,  from  the  money 
set  apart  in  the  budget  for  contingent  expenses,  a  sum  sufficient  to  pay 
said  judgment ;  but  if  no  such  appropriation  be  made,  then  all  judg- 
ments shall  be  paid,  in  the  order  in  which  they  shall  be  filed  and  regis- 
tered, from  the  first  money  next  annually  set  apart  for  that  purpose. 
Sections  two  and  three,  act  No.  5,  of  1870,  Extra  Session,  page  11. 

The  Mayor  and  Administrators  failed  to  provide  for  the  payment  of 
the  judgment  in  the  annual  budget  next  in  date  after  its  registry ;  and 
the  relator  brought  this  suit  in  May,  1876,  to  compel,  by  mandamus,  the 
performance  of  this  duty. 

The  Mayor  and  Administrators  answered,  substantially : 

First— That  judgments  amounting  to  $96,740  32  had  been  registered 
before  that  of  relator,  and  must  be  paid  before  his. 

Second — That  it  is  not  the  duty  of  respondents  to  levy  a  tax  to  pay 
relator's  judgment,  other  than  the  annual  levy  made  for  all  purposes  at 
the  commencement  of  the  year. 

Third — ^That  the  contingent  fund  has  been  appropriated  on  the 
budget  for  specific  purposes,  and  can  not  be  diverted. 

Fourth— That  there  are  no  funds  in  the  treasury,  or  under  the  con- 
trol of  the  respondents,  set  apart  for  relator's  judgment 

Fifth— That  there  are  immense  judgments  to  be  paid  before  relator's; 
and  he  is  not  entitled  to  any  of  the  means  sought  for  by  him  to  be  pre- 
ferred to  them. 

Sixth — That  the  budget  can  not  be  changed  or  disturbed ;  that  rela- 
tor has  no  right  to  anticipate  the  action  of  the  city  in  the  next  budget ; 
that  at  the  time  the  next  budget  will  be  adopted  new  incumbents  will 
occupy  the  seats  of  respondents ;  and  that  respondents  can  not  be 
ordered  to  perform  that  which  they  will  not  have  an  opportunity  of 
doing. 

The  judgment  of  the  court  below  decreed  that  "the  writ  of  manda- 
mus be  made  peremptory,  so  far  as  to  compel  Charles  J.  Leeds,  J.  G. 
Brown,  J.  O.  Landry,  E.  A.  Burke,  Leon  Bertoli,  Leonce  Bouny,  Dennis 
McCarthy,  and  Edward  Pilsbury,  the  mayor  and  administrators  of  the 
city  of  New  Orleans,  to  place  the  judgment  rendered  in  favor  of  the 
relator  on  the  26th  of  June,  1871,  and  all  judgments  registered  previous 
to  its  registry,  on  the  next  annual  budget,  and  to  provide  for  the  pay- 
ment of  all  said  judgments,  in  the  order  in  which  they  are  registered, 
through  and  by  means  of  all  taxes  imposed,  collected,  or  held  for  city 
current  expenses,  not  levied  or  collected  in  pursuance  of  law  for  some 
other  specific  purpose." 

The  mayor  and  administrators  appealed ;  and  soon  after  the 
return  day  they  were  succeeded  by  the  present  incumbents,  who  have 
been  properly  made  parties  in  this  court    The  appellee  states  in  his 
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brief  that  the  remedies  refused  by  the  district  judge  would  have- 
afforded  immediate  relief;  but  owing  to  the  lapse  of  time  since  it  was 
rendered,  the  Judgment,  as  it  now  stands,  gives  all  the  relief  which  can 
be  obtained  by  decree  of  this  court.  Our  inquiry,  therefore,  will  be  lim- 
ited to  the  judgment  as  rendered,  without  reference  to  the  remedies 
asked  for  and  refused. 

The  Act  No.  5  of  1870  forbids  the  enforcement  of  judgments  against 
the  city  of  New  Orleans  by  execution.  It  makes  it  the  duty  of  the 
department  of  Public  Accounts  to  register  all  judgments  that  have 
become  final  and  executory  when  presented  ;  and  this  was  done  with 
respect  to  relator's  judgment.  By  section  124,  of  the  act  approved 
March  20,  1856,  it  was  the  duty  of  the  city  government  to  provide,  in 
the  annual  budget,  for  all  the  matured  debts  and  obligations  of  the  city; 
and  the  adoption  of  the  budget  was  to  be  considered  the  appropriation- 
of  the  amount  for  the  purposes  therein  stated.  This  section  of  the  Act 
of  185G  is  specially  referred  to  and  recognized  as  being  still  in  force, 
.  in  the  second  section  of  the  Act  No.  5  of  1870.  It  was,  therefore,  the- 
plain  duty  of  the  mayor  and  administrators  to  have  provided,  in  the 
next  annual  budget  after  February  4,  1875,  for  the  payment  of  thia 
judgment,  roistered  at  that  date,  and  all  the  other  then  unpaid  regis- 
tered judgments.  This  plain  duty  they  had  failed  to  perform,  although 
more  than  fifteen  months  had  elapsed  after  the  registry  of  relator's- 
judgment  before  the  suit  was  brought 

The  city  is  not  required  to  levy  a  special  tax  to  pay  registered 
judgments  other  than  the  levy  made  annually  for  all  purposes  ;  and  a 
resort  to  the  contingent  fund,  is  discretionary,  not  compulsory.  It  is  the 
duty  of  the  city  in  making  up  the  annual  budget  to  designate  and  set 
apart  an  amount  sufficient  to  pay  all  the  roistered  judgments,  and  to 
pay  them  in  their  order  out  of  the  money  so  set  apart 

This  duty  of  the  city  does  not  depend  on  the  amount  of  the  judg- 
ments rendered,  but  on  the  fact  of  the  registry.  A  sufficient  amount 
must  be  provided,  set  apart;  and  if  a  sufficient  sum  should  not  be  real- 
ized out  of  such  appropriation  in  the  annual  budget  next  succeeding  the 
registry  to  pay  all  the  registered  judgments,  such  as  are  not  paid  must 
figure,  of  course,  in  the  next  annual  budget;  and  so  on  until  they  are  all 
paid  according  to  their  respective  priorities. 

The  changes  which  may  take  place  in  the  administration  of  the 
city  government,  by  the  election  of  new  officers,  at  the  expiration  of 
the  current  term,  operate  no  change  in  the  duties  and  obligations 
of  the  city,  nor  in  the  rights  of  its  creditors.  If  a  state  of 
facts  existed,  at  the  time  relator  commenced  this  proceeding,  which 
authorized  him  to  invoke  the  aid  of  a  judicial  tribunal  to  enforce  his 
rights,  the  judgment  rendered  contradictorily  with  those  who  were  then 
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the  Mayor  and  Administrators,  would  be  equally  obligatory  on  the  new 
incumbents  succeeding  them. 

These  general  observations  suffice  to  dispose  of  all  the  objections  set 
up  by  the  Mayor  and  Administrators  in  their  answer;  and  the  judgment 
of  the  District  Court  orders  them  to  do  no  more  than  the  act  of  1870, 
sections  two  and  three,  prescribes,  and  makes  it  their  official  duty  to  do. 

We  have  just  had  occasion,  in  the  suit  of  Strauss  vs.  the  Adminis- 
trator of  Public  Accounts,  to  consider  the  first  section  of  this  act  of  1876; 
and  have  decided  that  it  forbids  proceeding  by  mandamus  against  the 
Auditing  and  disbursing  officers,  respectively,  to  compel  the  issue  or 
payment  of  any  order  or  warrant,  for  any  money  claimed  to  be  due  from 
the  dty.  The  creditors  of  the  city  are  remitted  to  the  ordindry  forms, 
and  are  required  to  bring  their  suits  against  the  city  as  a  corporation, 
that  is,  against  the  Mayor  and  Administrators,  and  not  against  any 
branch,  or  department,  or  officer  of  the  municipal  government. 

There  is  no  analogy  between  that  case  and  this.  Belator-  obtained 
his  judgment  against  the  dty  in  the  ordinary  form  of  judidal  proceed- 
ings ;  and  it  was  properly  registered  according  to  the  requirements  of 
the  act.  But  the  duty  still  remained  of  providing  for  the  payment  in 
the  only  mode  by  which  judgment  creditors  of  the  city  are  permitted  to 
collect  their  judgments.  This  required  the  action  of  the  Mayor  and  Ad- 
ministrators,  in  their  aggregate  capacity,  as  a  municipal  government ; 
the  adoption  of  the  annual  budget ;  the  levy  of  the  necessary  taxes ;  and 
the  setting  apart  of  a  sufficient  amount  to  pay  this  and  all  the  other 
registered  judgments. 

Perfect  as  the  right  of  relator  is  to  have  provision  thus  made  for  the 
payment  of  his  judgment,  there  is  no  means  or  process  by  which  it  can 
be  enforced  otherwise  than  by  mandamus.  The  duty  of  the  dty  to  make 
this  provision  is  not  discretionary,  either  as  to  the  time  or  the  manner. 
The  law  imperatively  requires  that  it  shall  be  in  the  next  annual  bud- 
get, and  by  setting  apart,  appropriating,  a  sufficient  amount  out  of  the 
annual  revenues.  The  duty  of  the  Mayoi*  and  Administrators  is  plain, 
and  the  right  of  the  relator  is  absolute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  substitute  for  the  persons  named 
therein  as  Mayor  and  Administrators  the  persons  who  succeeded  them, 
the  present  incumbents,  viz.:  Edward  Pilsburj',  Mayor ;  James  G.  Brown, 
Administrator  of  Public  Accounts ;  Jules  C.  Denis,  Administrator  of 
Finance ;  John  McCaffrey,  Administrator  of  Improvements ;  Charles 
Cavanac,  Administrator  of  Commerce;  James  D.  Edwards,  Administrator 
of  Water  Works;  Robert  E.  Diamond,  Administrator  Of  Police;  and  John 
E.  Bengstorff,  Administratqr  of  Assessments ;  and  that  said  judgment 
be,  in  all  other  respects,  affirmed  with  costs. 
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No.  6449. 
ScocESsioN  OF  Celestine  Dorville,  Widow  op  Felix  Henry  Loze. 

The  executor  of  a  suooession  which  embraces  a  plantation  amontr  its  assets  is 
authorized  to  employ  a  competent  person  to  take  charge  of  the  plantation,  and 
keep  its  improvements  in  proper  repair,  when  it  nppears  from  the  evidence  that 
it  was  impraotioable  to  lease  the  place,  and  that  the  services  of  the  keeper  enured 
to  the  benefit  of  the  property  in  his  change.  A  reasonable  compensation  to  the 
keeper,  in  such  a  case,  will  be  allowed  as  a  privileffs  debt  of  the  suooession. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  TissoU 
J. 

John  8.  Tally  db  C.  E,  Schmidt,  for  appellant 

J.  Duvigneaud  and  W.  E.  Murphy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  This  is  an  appeal  by  one  Dorville  from  a  judgment  of 
the  Second  District  Court  of  Orleans,  disallowing  an  account  in  his 
favor  of  6689,  less  a  credit  of  8310,  for  which  amount  he  was  placed 
upon  the  account  and  tableau  as  a  privileged  creditor,  the  same  being 
for  fees  as  keeper  of  the  residence  and  farm  of  decedent,  a  short 
distance  below  the  U.  S.  Barracks,  and  near  the  Slaughterhouse,  on 
the  river  front,  under  employment  as  such  by  the  executor  by  special 
contract  at  the  rate  of  $1  per  day  from  seventeenth  December,  1873,  until 
the  property  was  sold  in  the  fall  of  1875,  the  sixth  of  November.  There 
is  no  dispute  as  to  the  time  during  which  the  appellant  acted  as  keeper, 
and  for  which  he  charged  in  the  account.  The  opposition  is  based  upon 
the  alleged  fact  that  no  keeper's  fees  at  all  should  be  allowed,  because  it 
was  not  necessary  to  incur  the  same — that  other  persons  than  Dorville 
could  have  been  had  to  act  as  keeper  without  charge,  and  that  the  place 
could  and  should  have  been  rented  or  leased  out  and  thus  the  expense 
of  a  keeper  avoided.  The  contract  with  Dorville  and  the  regular  and 
faithful  rendition  of  the  stipulated  service  by  him  are  clearly  proved,  and 
not  denied  by  any  witness  or  contradicted  by  any  evidence. 

The  duties  of  the  keeper  were  to  take  care  of  the  farm— to  keep  in 
repair  the  fences,  which  were  numerous,  old,  and  in  bad  repair.  Besides 
the  front  and  side  fences,  the  latter  of  which  were  common  to  adjoining 
farms,  there  were  several  cross  fences,  besides  the  back  fence.  He  also 
was  charged  with  the  duty  of  caring  for  and  selling  frtiit  from  the  place, 
of  which  there  was  considerable  quantity  and  variety,  and  also  to  attend 
to  the  cattle  and  pasturing  of  cattle  for  pay  upon  the  place,  for  which 
purpose  pastures  upon  it  were  designed  and  used,  it  being  very  near  the 
Slaughterhouse,  and,  therefore,  convenient  for  that  purpose. 

The  keeper  performed  all  these  duties  faithfully  and  to  the  satisfac- 
tion of  the  executor,  who  frequently  visited  the  place,  and  who  required 
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of  Dorville,  and  was  furnished  by  him  with  a  regular  account  of  all  cattle 
pastured  upon  the  place,  which  furnished  with  the  fruit  sold,  considerable 
revenue.  Dorville  also  supervised  one  or  two  small  tenants  on  the  place, 
and  collected  the  rent  from  them  for  the  executor.  The  latter  swears  that 
he  selected  him  because  he  knew  him  to  be  a  man  upon  whom  he  could  rely, 
and  that  he  was  a  thoroughly  honest  man.  The  mere  repair  and  keeping 
up  of  the  numerous  fences  in  their  condition,  and  which  it  is  evident  was 
absolutely  required  in  order  to  save  the  heavy  expense  of  new  fencing, 
and  for  the  care  of  the  place,  occupied  the  keeper  from  four  to  six  hours 
each  day.  His  attention  on  the  place  was  constantly  required  for  its 
mere  preservation,  and  that  of  the  fruit,  cattle,  etc.,  and  he  could  not  and 
did  not,  by  reason  of  this  employment,  seek  or  pursue  other  occupation 
for  a  livelihood.  He  was  a  relative  of  decedent,  and  had  lived  upon  the 
place  with  her  prior  to  her  death,  and  it  seems  to  us  that  he  was  every 
way  a  suitable  and  efficient  person  for  such  employment,  and  that  he  per- 
formed his  duties  faithfully. 

It  is  true  that  two  or  three  witnesses  swear  that  they  either  had  or 
knew  of  other  farms  upon  which  there  were  either  no  keepers  or  persons 
who  lived  upon  them  for  the  privilege  of  cultivation  and  were  chained 
with  the  duty  of  keeping  up  the  fences.  These  places  were  not,  however, 
used  for  purposes  of  pasturage  for  hire,  nor  is  their  similarity  in  the 
nature  and  extent  of  the  fencing  upon  them  shown,  neither  is  it  stated 
that  there  was  upon  them  fruit,  either  to  be  sold  or  cared  for,  nor  is  any 
thing  said  of  the  character  or  number  of  the  houses  upon  them.  Some 
of  them  are  said  to  be  several  miles  from  the  city,  and  they  did  not  be- 
long to  successions,  but  to  living  persons  who  could  themselves  see  to  or 
care  for  them  and  make  their  own  contracts.  One  witness  mentions  the 
proximity  of  this  farm  to  the  Slaughterhouse  and  to  the  city  railroad  as 
reasons  why  it  did  not  require  a  keeper,  and  why  one  living  upon  the 
place  could  have  got  other  employment. 

We  think  the  facts  stated,  together  with  the  other  evidence  in  the 
record  of  the  uses  to  which  the  place  was  put  (to  afford  pasturage  to  the 
cattle  designed  for  slaughter)  and  the  exposure  of  the  fruit  and  every- 
thing about  the  place  to  plunder,  loss,  or  destruction,  from  its  being  in  a 
thoroughfare  and  near  much  frequented  places  and  with  ready  facility 
of  approach,  really  made  the  employment  of  a  keeper  all  the  more  neces- 
sary. Indeed,  the  evidence  shows  that  Dorville  was  more  properly  a 
managing  agent  than  a  mere  keeper.  As  to  the  charge  that  the  executor 
ought  to  have  lived  on  the  place,  his  reason  for  not  doing  so  is  very 
satisfactorily  shown. 

The  Citizens'  Bank  had  a  mortgage  upon  it  which  was  continually 
threatening  foreclosure  and  under  which  the  property  was  ultimately 
sold  after  having  been  once  before  seized  at  a  time  when  the  property 
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would  have  been  sacrificed  and  when  a  sale  was  only  prevented  through 
the  intervention  of  the  executor  in  order  that  the  property  might  bring 
a  better  price.  The  wisdom  of  this  course  is  demonstrated  by  the  fact 
that  in  the  opinion  of  both  parties  it  appears  the  property  would  not, 
when  first  seized,  have  brought  more  than,  if  so  much  as  the  mortgage 
debt;  while,  when  it  was  sold,  it  brought  very  considerably  more ; 
enough  to  give  rise  to  the  present  controversy  by  a  creditor  who  other- 
wise would  have  had  no  interest. 

The  executor  testifies  that  he  could  not  make  a  yearly  lease  of  the 
house  or  farm  by  reason  of  the  constant  threat  and  danger  of  foreclosure, 
and  that  he  tried  to  efltect  a  lease  by  the  month  and  failed,  as  we  can 
understand  he  might  well  do  with  a  predial  estate. 

Another  witness  swears  to  the  difficulty  of  making  a  lease  otherwise 
than  by  the  year,  whUe  the  fact  stated  by  the  opponent's  witnesses  that 
they  knew  of  other  neighboring  farms  which  were  occupied  and  kept 
simply  for  the  privilege  of  cultivation  and  with  the  obligation  to  take 
care  of  the  fences  without  charge  but  also  without  revenue,  (a  fact  which 
we  can  readily  understand  at  that  time  of  depression  and  prostration  of 
material  interests  of  every  kind),  really  furnishes  in  itself  a  strong  and 
satisfactory  reason  with  the  others  already  stated  why  the  executor  did 
not  lease  the  place.  He  says  he  tried  and  could  not  do  so ;  these  facts 
support  him  in  his  statement ;  no  witness  contradicts  the  fact  stated.  It 
is  not  shown  that  any  one  was  ready  or  willing  to  lease  the  place,  and  we 
have  nothing  to  weigh  against  this  uncontradicted  affirmative,  positive 
evidence,  except  negative  testimony  and  the  mere  opinions  of  other  per- 
sons, unsupported  by  any  affirmative  fact  that  the  place  could  have  been 
leased. 

The  executor  appears  to  have  exercised  both  good  judgment  and 
discretion  in  the  selection  of  Dorville  as  keeper,  and  both  he  and  Dorvfile 
appear  to  have  been  careful  of  and  watchful  over  the  trusts  confided  to 
them ;  there  is  nothing  to  impugn  the  good  faith  of  the  executor  in 
regard  to  the  employment  and  payment  of  a  keeper.  Much  greater  loss 
might  well  have  occurred  to  the  succession  and  creditors  had  he  not 
done  so,  and  even  had  he  leased  the  place  we  doubt  whether  greater 
advantage  would  have  resulted  to  the  succession.  Indeed,  from  the  extent 
and  bad  condition  of  the  fencing  and  the  leaky  condition  of  the  roof  of  the 
house,  not  only  was  the  difficulty  of  leasing  increased,  but  from  the  pub- 
lic and  exposed  position  of  the  property,  all  of  the  improvements  were 
exposed  to  waste  and  perhaps  absolute  destruction  by  fire  or  plunder  for 
fuel  and  other  purposes,  in  close  proximity  as  it  was  to  the  city  proper 
and  to  public  places,  and  on  a  public  thoroughfare.  The  reasonable- 
ness of  the  price  paid  and  value  of  the  service  rendered  are  sufficiently 
established,  and  the  employment  seems  to  have  been  proper  under  the 
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circumstances  of  this  case  to  have  been  made  in  the  exercise  of  a  reason- 
able discretion  on  the  part  of  the  executor,  and  to  have  been  both  designed 
and  to  have  resulted  in  benefit  to  the  succession.  The  mere  fact  that 
the  executor  had  filed  two  former  partial  accounts  of  the  succession  in 
which  this  claim  does  not  appear,  does  not,  in  the  face  of  the  facts  in  the 
record,  afford  any  sufficient  reason  of  objection  to  his  placing  it  upon 
this,  his  final  account  and  tableau,  and  with  its  proper  rank  as  a  privi* 
Qged  claim,  it  being  a  reasonable,  and,  we  think,  a  necessary  expense  in- 
caiing  for  and  preserving  the  property  of  the  succession,  and  the  keeper 
having  also,  while  discharging  that  important  duty,  added  to  the 
revenues  of  the  estatQ. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  so  far  as  relates 
to  the  claim  of  Dorville.  as  keeper  of  succession  property,  and  any  pay- 
ments made  to  him  by  the  executor  on  that  account,  that  the  judgment 
of  the  court  below  be  avoided  and  reversed  and  the  claim  be  re-instated 
upon  the  account  and  tableau  as  a  privileged  debt  or  expense  of  the 
administration  as  originally  entered  upon  it  by  the  executor,  and  that  he 
be  ordered  to  pay  the  same  as  stated  by  him  in  due  course  of  adminis- 
tration as  such. 

It  is  further  ordered  that  the  opponent  pay  the  costs  of  his  opposi- 
tion in  both  courts. 


No.  6485. 

George  W.  Bancker  vs.  W.  Harrinoton  &  Co.  et  al.     Temple  S.  Coons 

&  Co.  Intervenors. 

Lands  situated  in  another  State  o&n  not  be  seized  in  a  irarnishment  proceedintr 
instituted  here. 

The  assignment  of  its  assets  for  the  benefit  of  its  creditors,  made  by  a  defunct  part- 
nership to  an  individual  member  of  a  new  partnership  succeedincr  to  the  former 
business  of  the  old  oonoern.  will  not  make  the  new  partnership  liable  to  the 
defunct  partnership  for  the  value  of  any  of  its  assets,  and  therefore  not  amen- 
able to  a  irarnishment  at  the  suit  of  any  creditor  of  the  defunct  concern. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 
J. 

A.  &  W,  Voorhies,  for  plaintifif  and  appellant. 
Clarice,  Bayne  &  Bemhaw  for  interveners. 
J,  Pilie,  curator  ad  hoc,  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  Plaintiff,  lessor,  sued  the  defendants,  lessees,  and  their 
sureties,  for  the  lease  given  of  the  Arkansas  Press,  in  the  city  of  New 
Orleans.    A  large  quantity  of  cotton  in  the  press  at  the  time,  belonging 
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to  other  persons,  and  standing  on  the  books  of  the  cotton  press  in  the 
name  of  Temple  8.  Coons  &  Ck>.,  commission  merchants,  for  the  several 
owners,  was  provisionally  seized.  Some  of  it  was  subsequently  released 
by  order  of  the  plaintiflt,  and  the  remainder  was  released  on  the  bond  of 
the  interveners.  This  cotton  was  not  liable  to  selzuca  or  to  plaintiffs 
privilege  as  lessor,  and  all  controversy  in  regard  to  it  has  been  aban< 
doned  by  plaintiffs  counsel  in  this  court  in  his  oral  argument  An 
attachment  was  sued  out  by  supplemental  petition  and  garnishment 
proceedings  instituted  against  Temple  S.  Coons  &  Co.  and  the  members 
of  said  firm— Coons  and  L.  O.  Bridewell.  They  answered,  denying  any 
indebtedness  to  the  defendants  or  the  possession  or  control  of  any  prop- 
erty or  assets  belonging  to  them.  Their  answer  was  traversed,  and 
the  traverse  referred  to  and  tried  with  the  merits.  Harrington  &  Co. 
had  been  agents  for  the  Mississippi  State  Grange,  and  as  such,  and  as 
commission  merchants,  had  received  the  cottons  provisionally  seized  for 
account  of  the  several  owners.  They  failed  and  suspended  business, 
and  turned  over  all  the  cottons  conveyed  to  them  by  the  Patrons  of 
Husbandry  to  Bridewell,  an  officer  of  the  Grange,  selected  as  its  agent 
to  receive  the  cotton  from  Harrington  &  Co.,  who  also  made  to  Bride- 
well an  assignment  and  delivery  of  their  books,  accounts,  etc.,  for  the 
benefit  of  their  creditors  of  the  Grange  with  whom  they  were  largely 
in  arrears.  This  assignment  was  accepted,  and  Bridewell  with  the  aid 
of  his  firm  proceeded  to  administer  and  control  those  assets  for  the 
benefit  of  those  for  whose  benefit  the  assignment  was  made;  with  the 
consent  and  under  the  direction  of  the  Grange  he  also  turned  over  the 
cottons  delivered  to  him  by  Harrington  &  Co.  to  Temple  S.  Coons  &  Co., 
who  were  selected  as  the  new  agents  and  commission  merchants  of  the 
Grange  and  its  members.  All  this  occurred  before  the  attachment  of 
plaintift  The  books  of  Harrington  &  Co.  were  produced  and  examined, 
and  reported  upon  by  experts  appointed  by  the  court  From  that 
report,  and  from  the  books,  it  appears  that  Harrington  &  Co.  were 
indebted  to  some  of  their  patrons,  and  others  indebted  to  them,  and 
while  the  books  and  accounts  show  a  considerable  sum  in  mere  figures 
due  to  Harrington  &  Co.  it  is  also  shown  that  their  indebtedness  to  those 
for  whose  benefit  the  assignment  and  delivery  of  their  books,  claims, 
etc.,  had  been  made  was  nearly  as  large;  that  the  debtors  were  non- 
residents, scattered  over  a  large  extent  of  country,  many  of  the  accounts 
small,  and,  so  far  as  appears,  that  they  were,  like  the  book  accounts  of 
other  similar  concerns,  of  comparatively  little  practical  avail.  Bridewell, 
when  on  the  stand  as  a  witness,  swears  thai  through  the  influence  of  the 
Grange  he  might  be  able  to  collect  some  of  them,  but  that  after  his 
investigations  into  the  affairs  of  Harrington  &  Co.  he  regarded  the 
assets  turned  over  to  him  as  of  very  little  avail,  evidently  not  nearly 
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sufficient  to  pay  the  parties  for  whose  benefit  he  held  them.  Aside  from 
these  there  was  transferred  a  tract  of  land  in  Mississippi,  which,  even  if 
worth  its  estimated  value,  and  if  that  value  was  realized,  was  insuffi- 
cient to  pay  the  beneficiaries  under  the  assignment.  That,  however,  is 
immaterial,  as  land  lying  in  Mississippi  could  not  be  seized  in  Louisiana 
by  process  of  garnishment  or  otherwise. 

Under  the  facts  presented,  it  is  immaterial  to  inquire,  as  we  are 
invited  to  do  by  plaintiffs  counsel,  whether  the  books  of  Harrington  & 
Co.  have  been  kept  and  balanced  properly  or  not,  as,  even  accepting  his 
view  of  the  question,  it  would  not  change  the  result,  for  the  reasons 
before  stated.  There  is  nothing  in  the  evidence  then  to  contradict  the 
sworn  answers  of  the  garnishees,  and  nothing  to  impugn  their  good 
faith  in  their  dealings  with  the  matters  in  controversy.  Neither  the 
intervenors  nor  Coons  had  any  transactions  or  dealings  with  Harrington 
&  Co.,  nor  had  Bridewell,  as  a  member  of  his  firm,  any.  As  agent  for 
the  Grange  and  assignee  for  the  benefit  of  the  creditors  of  Harrington 
&  Co.  he  received  the  cotton  and  turned  it  over  to  this  firm,  the  new 
agents  selected,  and  used  his  firm  also  for  his  convenience  in  managing 
the  assets  turned  over  under  the  assignment  There  was  judgment  below 
in  favor  of  the  plaintifT  against  the  defendants  for  the  lease  prioe  and 
interest,  and  against  him  in  favor  cf  the  intervenors  and  garnishees  and 
dissolving  the  attachment  and  setting  aside  the  provisional  seizure. 

It  is  correct,  and  is  therefore  affirmed,  with  costs  of  appeal  to  be 
paid  by  the  plaintiff,  who  alone  has  appealed. 


No.  6747. 
William  A.  Gordon  vs.  Miss  Marie  C.  GouLfi. 

The  Second  District  Court  for  the  parish  of  Orleans  is  without  jurisdiction  of  a 
suit,  brought  by  the  purchaser  of  property  at  a  tax  sale,  to  be  put  in  possession 
of  the  property. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tissot, 
J. 

Henry  Denis  for  plaintiff  and  appellee. 

J.  Caldwell  Peirce  and  J.  8.  WIdtaker  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  plaintiff  instituted  this  proceeding  in  the  Second  Dis- 
trict Court  of  the  parish  of  Orleans  to  be  put  in  possession  by  the  sheriff 
of  property  alleged  to  have  been  purchased  at  tax  sale  and  described  in 
the  act  of  sale  exhibited  by  him  as  "  a  certain  lot  of  ground  in  square 
number  one  hundred  twenty-five,  bounded  by  Bampart,  Basin,  Custom- 
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house,  and  Bienville  streets,  having  thirty-five  feet  front  on  Rampart 
street,  with  one  hundred  and  twenty-eight  feet  in  depth."  The  number 
of  the  lot  is  not  given,  and  it  would  be  impoeaible  from  this  description 
to  locate  it  with  sufficient  certainty  to  guide  the  court  in  adjudging  or 
the  sheriflf  in  giving  possession  if  the  matter  were  properly  before  usj  as 
it  is  not.  The  defendant  excepted  to  the  jurisdiction  of  the  Second  Dis- 
trict Court  ratione  materias.  The  exception  should  have  been  main- 
tained. The  jurisdiction  of  the  Second  District  Court  is  exclusively 
probate.    Const  art.  83. 

It  can  not  be  supposed  that  it  was  the  purpose  of  the  Legislature 
to  enlarge  the  jurisdiction  of  that  court,  so  specifically  defined  and  lim- 
ited in  the  constitution  itself,  by  the  terms  used  in  act  forty-seven  of 
1873  or  act  105  of  1874,  both  general  statutes  for  the  forced  collection  of 
delinquent  taxes,  and  regulating  proceedings  against  delinquent  tax- 
payers and  their  property,  when  that  object  or  subject  is  not  expressed 
in  the  title  or  body  of  either  act.  No  such  intention  can  be  legally 
inferred  from  the  general  use  of  the  terms  "  district  or  parish  court "  in 
the  fourth  section  of  the  former  act,  nor  of  the  terms  "  any  district  or 
parish  judge"  in  the  third  section  of  the  latter. 

These  are  the  provisions  of  law  relied  upon  to  sustain  the  plaintiffs 
demand.  It  is  unnecessary  to  pass  upon  the  other  questions  raised  in 
the  record. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  and  it  is  annulled,  avoided,  and  reversed;  that  the 
defendant's  exception  to  the  jurisdiction  of  the  Second  District  Court  of 
Orleans  be  sustained  and  the  plaintiffs  demand  dismissed  with  costs  of 
both  courts. 
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The  parish  court  is  without  jurisdiction  of  a  suit  for  partition  between  the  sur-    ieU2_'J 
vivinj?  widow  and  the  heirs  of  the  decedent,  when  it  appears  that  the  widow  had 
accepted  and  disposed  of  her  interest  in  the  community,  and  that  the  heirs,  who 
are  of  asre.  had  unconditionally  accepted  the  succession  and  been  put  in  posses- 
sion of  its  property.    In  such  a  case  the  succession  no  Ioniser  exists. 

No  intervention  can  be  filed  in  a  suit  for  a  partition,  after  judgment  decreeing:  the 
partition  has  been  rendered.  That  judj^ment  is  definitive,  and  hence  the  suit 
can  not  be  considered  as  pendinn:  until  the  final  decree  homologating:  the  par- 
tition. 

Parties  whb  intervene  in  a  partition  suit  can  not  be  considered  as  third  opponents 
to  the  execution  of  the  judj^ment  in  the  suit,  unless  they  either  claim  to  l>e 
owners  of  the  property  on  which  the  jud^rment  is  soutpht  to  bo  executed,  or 
claim  a  preference  on  the  proceeds  of  its  sale. 
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A  suit  for  the  nullity  of  a  judgment  can  not  be  brought  by  way  of  Intervention,  or 
third  oppoBition.  It  must  be  brought  in  the  ordinary  form,  by  petition  and 
citation. 

No  valid  judgment  can  be  given  in  a  proceeding  wherein  no  citation  issued  to.  and 
no  answer,  or  appearance  was  made  by  the  defendant. 

A  PPEAL  from  the  Parish  Court  of  Iberville  Parish.    Cole,  J. 

Merrick,  Eace  db  Foster,  and  Samuel  Mattheios,  for  plaintiff  and 

4 

appellees. 

Semnies  &  Molt,  A.  8.  Herron,  and  Barrow  &  Pope,  for  intervenors 
and  appellees. 

The  opinion  on  the  original  hearing  was  delivered  by  Manning,  C.  J., 
and  on  the  rehearing  by  Spenceb,  J. 

Manning,  C.  J.  Elise  Labauve,  Joseph  Hernandez  and  others^ 
judgment  creditors  of  Emily  Woolfolk,  have  appealed  from  a  judgment 
of  the  Parish  court  of  Iberville,  dismissing  their  interventions  wherein 
they  seek  to  annul  the  decree  of  partition  rendered  by  that  court,  and 
oppose  the  homologation  of  the  proceedings  founded  upon  it 

As  our  opinion  is  based  upon  the  Incompetency  of  the  Parish  court 
to  render  the  decree  of  partition,  we  shall  confine  our  recital  of  the  facts 
to  those  bearing  upon  the  question  of  jurisdiction. 

Austin  Woolfolk  the  elder  died  on  20th.  of  February  1847,  owning 
property  in  Maryland,  Tennessee,  and  Louisiana.  He  left  five  minor 
children,  issue  of  his  marriage  with  the  defendant,  to  wit,  Samuel  who 
died  prior  to  May  2  1861,  unmarried,  intestate,  and  without  issuer- 
Joseph  B.  Woolfolk,  Louisiana  T.  Woolfolk,  Austin  Woolfolk,  jr.  and 
Sara  Woolfolk.  He  bequeathed  to  his  wife  and  minor  children  his 
property  in  Louisiana,  to  be  held  by  them  as  they  would  have  held  it 
imder  the  law  of  Louisiana,  had  he  died  intestate.  The  defendant, 
their  mother,  was  confirmed  as  their  natural  tutrix  by  the  proper 
court  of  Iberville  parish  on  26th.  of  February  1847,  that  parish  being  the 
domicil  of  the  decedent.  On  2nd  of  May  1861,  the  surviving  children 
(Samuel  being  dead)  were  either  of  age,  or  had  become  siii  juris  by  dis- 
pensation from  the  disabilities  of  minority  through  judicial  emancipa- 
tion. 

At  the  close  of  the  war  in  1865  Emily  Woolfolk  had  become  pecuni- 
arily embarrassed,  as  was  also  Joseph  B.  Woolfolk,  the  eldest  son. 
Judgments  for  large  sums  had  been  obtained  against  her,  and  were  duly 
recorded  in  the  proper  office  of  Iberville  parish,  and  operated  as  judicial 
mortgages  on  the  Mound  plantation  in  that  parish.  That  property 
being  thus  incumbered,  Emily  Woolfolk,  by  notarial  Act  of  20th.  Sep- 
tember 1865,  sold  to  her  son  Austin  all  her  community  interest,  and  aU 
the  succession  rights  which  she  had  inherited  from  her  deceased  son 
Samuel,  in  and  to  the  property  inventoried  in  the  succession  of  her  hus- 
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bandy  also  deceased,  and  on  the  same  day,  Joseph  B.  Woolfolk  sold  to 
the  same  party  all  the  succession  rights,  inherited  by  him  from  his  father, 
and  from  the  deceased  Samuel.  The  inscription  of  the  judgments  of 
Hernandez  and  other  opponents  was  anterior  to  the  sales,  and  whatever 
consequences  followed  from  these  judicial  mortgages,  the  sales  did  not 
include,  nor  did  they  divest  the  defendant  of  her  usufruct,  as  surviving 
widow  in  community,  of  that  half  of  the  community  property  which 
belongs  to  the  children.  She  owned  the  other  half  absolutely.  The 
judicial  mortgages  affected  both  of  these  interests. 

John  Patrick,  an  adopted  son  of  the  elder  Woolfolk,  and  Austin 
recovered  judgments  against  Emily  Woolfolk  on  11th  May  1866,  the  for- 
mer for  $2442,70  and  the  latter  for  $8424  with  interest,  and  issuing  execu- 
tions upon  them,  seized  and  sold  the  usufructuary  interest  of  the 
defendant  in  the  community  property,  and  became  the  purchasers 
thereof,  each  in  proportion  to  his  respective  judgment  On  21  January 
1869,  John  Patrick  sold  the  usufructuary  interest  thus  acquired  to  Aus- 
tin Woolfolk,  who  thus  becoming  owner  of  the  entire  usufruct  of  his 
mother,  sold  to  his  sisters  Sara  and  Louisiana  on  10th.  February  1869, 
one  undivided  third  thereof  to  each.  Austin  and  the  two  sisters  thus 
became  owners  in  equal  parts  of  the  usufruct 

But  before  the  purchase  of  the  defendant's  usufructuary  interest  by 
Patrick  and  Austin,  she  had  made  a  lease  on  1  March  1866  to  Patrick  of 
the  Mound  plantation  for  four  years  from  12  January  1866,  which 
remained  in  force  until  the  same  month  of  1868,  when  it  was  rescinded 
by  mutual  agreement. 

On  the  9th.  of  November  1866,  the  Woolfolk  children,  including  Jo- 
seph, instituted  suit  against  their  mother  as  executrix  to  compel  her  to 
account  for  her  administration  of  the  succession,  and  they  also  prayed 
to  be  decreed  the  owners  of  an  undivided  half  of  all  the  property  of  the 
succession  situated  in  Iberville  parish,  and  of  one  half  of  the  sum  due 
from  her  to  the  succession  for  moneys  received  from  the  proceeds  of 
sales  of  property,  and  from  other  sources,  which  they  alleged  was  $86,- 
015.  They  also  claimed  a  tacit  mortgage  on  the  immovable  property  of 
their  mother  to  date  from  26th.  Feby.  1847.  Judgment  was  rendered 
against  her  without  opposition,  and  it  was  decreed  that  Austin,  and  his 
sisters  Sara  and  Louisiana,  were  the  owners  of  one  undivided  half  of 
the  property  inventoried  in  the  Succession  proceedings  in  the  following 
proportions,  viz  Austin  was  owner  by  inheritance  and  by  purchase  of 
42-160ths — Louisiana  and  Sara  by  inheritance,  each  of  19-160ths. 

This  decree  also  adjudged  that  these  three,  and  Joseph,  recover  of 
their  mother  $39,877.57,  each,  his  or  her  virile  share,  and  that  their  legal 
mortgage,  securing  that  sum  dated  from  20th.  Feby  1847,  and  operated 
upon  all  of  the  defendant's  property  that  was  susceptible  of  mortgage. 
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Zenon  Labauve,  a  judgment  creditor  of  the  defendant,  having 
recorded  his  judgment  on  3rd  June  1865,  and  thereby  acquired  a  judi- 
cial mortgage,  appealed  from  this  decree,  in  so  far  as  it  allowed  the 
legal  mortgage  above  mentioned,  and  this  Court  reversed  the  judgment 
quoad  that  mortgage,  and  declared  that  the  only  effect  of  a  judgment 
upon  this  demand  of  the  children  in  that  suit  was  to  close  the  adminis- 
tration by  Mrs.  Woolfolk  as  executrix,  and  fix  the  amount  in  her  hands 
as  usufructuary.    Woolfolk  v.  Woolfolk,  20  Annual,  513. 

This  decision  appears  to  have  been  unsatisfactory  to  all  the  parties 
to  that  suit.  On  the  10th.  of  February  1869  they  entered  into  an  agree- 
ment, wherein  Mrs  Woolfolk  renounced  the  benefit  of  the  plea  of  res 
judicata  so  far  as  the  legal  mortgage  asserted  by  the  children  against 
her  in  that  suit  was  concerned,  and  in  consideration  of  $2000,  she  trans- 
ferred to  them  whatever  usufructuary  rights  she  possessed,  recog- 
nized the  validity  of  the  judgment  of  this  Court  so  far  as  it  fixed  the 
sum  of  money  due  by  her,  and  consented  to  an  immediate  judicial  par- 
tition of  the  common  effects.  This  agreement  divested  her  of  her  usu- 
fructuary rights  on  and  in  the  amount  of  the  monied  judgment  recov- 
ered against  her  by  her  children,  and  she  had  been  previously  divested 
of  these  rights  on  all  the  residue  of  the  community  property  by  the  judi- 
cial sale  under  the  executions  of  Austin  Woolfolk  and  John  Patrick,  and 
by  the  sale  to  Austin  of  20th.  Sept.  1865  she  had  divested  herself  of  all 
interest  as  owner  of  her  half  of  the  community  property,  or  as  heir  of 
her  deceased  son  Samuel. 

Having  thus  prepared  the  way  for  a  partition,  the  suit  to  effect  it 
was  suspended  until  7th.  of  June  1869.  In  the  meantime  however,  viz  on 
1st  March  of  that  year,  the  defendant  and  her  son  Austin  rescinded  the 
sale  of  20th  Sept  1865.  She  returned,  or  professed  to  return  to  him, 
the  original  consideration  of  that  sale,  814,532,  and  the  motive  inducing 
the  rescission  is  stated  in  the  Act  to  be  ignorance  of  the  nature  and 
extent  of  the  incumbrances  on  the  property  existing  at  the  time  the  sale 
was  made. 

Having  thus  re-invested  their  mother  with  the  ownership  of  one 
half  of  the  community  property,  and  her  share  in  the  succession  rights 
of  hen  deceased  son  Samuel,  this  suit  for  partition  was  instituted  on  7th. 
of  June  1869  in  the  Parish  Court  for  Iberville  by  Austin  Woolfolk  and 
his  two  sisters  Louisiana  and  Sara.  Joseph  B.  Woolfolk  was  not  a 
party  thereto,  although  interested  as  co -proprietor  of  the  judgment  for 
over  thirty  nine  thousand  dollars,  recovered  against  the  defendant  as 
executrix,  already  mentioned. 

The  plaintiffis  in  this  partition  suit  aUege  that  the  defendant  had 
received  in  cash  $83,952.76,  and  that  therefore  she  should  take  in  the 
partition  less  that  sum,  and  the  remaining  property  should  be  sold  to 
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equalize  the  lots.  They  allege  that  the  defendant,  as  partner  in  commu- 
nity, was  entitled  to  one  half,  or  80-160  parts  of  the  common  property, 
and  as  heir  of  Samuel  to  4-160  parts  thereof — that  Austin  was  entitled 
in  his  own  right  to  16-160  parts,  and  as  heir  of  Samuel  to  3-160  parts, 
and  as  assignee  of  Joseph  to  16-160  parts,  and  that  Louisiana  and  Sara 
were  each  entitled  to  19-160  parts.  They  pray  for  a  judicial  partition  of 
the  common  property,  and  also  of  the  sum  of  883,952.70  due  by  their 
mother,  and  further  for  recognition  of  a  legal  niortgage  in  their  favor 
on  all  the  property  of  their  mother  that  was  or  is  susceptible  of  mort- 
gage. 

The  defendant  permitted  judgment  by  default  to  be  entered  against 
her,  and  there  was  a  decree  for  a  partition,  and  requiring  the  notary  to 
take  into  consideration  as  part  of  the  entire  mass,  the  sums  of  money 
received  by  the  defendant  from  sales  of  property,  and  from  other 
sources.  These  sums  constituted  the  amount  of  $83,952.76  above 
stated. 

The  common  property  was  advertised  for  sale,  and  it  was  enjoined 
by  the  creditors.  Pending  the  litigation  Austin  Woolfolk  died, 
bequeathing  to  his  mother  all  she  was  entitled  to  receive  as  his  forced 
heir,  and  the  remainder  of  his  estate  to  his  brother  Joseph  and  his  two 
sisters.  Although  Joseph  thus  became  interested  in  the  common  prop- 
erty, he  was  not  made  a  party  to  the  partition  suit,  nor  was  Austin 
Woolfolk's  succession  represented  except  through  a  testamentary  exec- 
utor. 

At  this  juncture,  the  injunction  whicfi  had  delayed  the  sale  was  dis- 
solved, Woolfolk  V.  Woolfolk,  24  Annual,  282,  and  the  common  property 
was  sold  on  3rd.  December  1874  for  twenty-five  hundred  doUars.  It 
was  appraised  for  a  much  larger  sum.  The  purchasers  were  Joseph 
and  the  two  sisters  in  equal  undivided  shares.  On  the  5th.  of  same 
month  the  notary  made  a  partition,  whereby  the  hitherto  common  prop- 
erty was  allotted  to  the  plaintiffe  in  this  suit  and  the  defendant  was 
settled  with  by  allowing  her  credits  on  her  indebtedness  to  her  children. 

At  this  stage  of  the  proceedings,  Mrs.  Labauve  and  other  judgment 
creditors  filed  interventions,  and  opposed  the  homologation  of  the  parti- 
tion on  various  grounds,  and  among  them,  that  the  partition  was  null 
and  void  ab  initio  for  the  reason  that  the  succession  of  Austin  Wool- 
folk  the  elder  had  been  closed  long  prior  to  the  institution  of  the  suit — 
that  the  heirs,  all  being  of  age,  had  accepted  the  succession  uncondi- 
tionally, had  entered  into  possession  of  the  common  property,  and  that 
they  held  it  as  co-proprietors  with  their  mother,  who  had  also  accepted 
the  community,  and  therefore  the  Parish  Court  had  no  jurisdiction  of 
the  partition  suit. 

The  petition  for  emancipation  of  the  minors — the  sale  from  Joseph 
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to  Austin — ^the  lease  and  its  rescission — the  sale  from  Mrs.  Woolfolk  to 
Austin  and  its  rescission — the  suit  of  the  children  against  their  mother 
for  an  account  of  her  administration  of  the  succession,  and  the  Judg- 
ment rendered  in  that  suit — all  show  that  the  succession  of  Austin 
Woolfolk  the  elder  was  closed,  and  that  the  parties  had  taken  posses- 
sion of  the  property,  and  disposed  of  it  as  owners.  And  this  being  true, 
it  was  no  longer  a  succession  that  was  sought  to  be  partitioned,  but 
common  property  of  several  owners  of  large  value,  and  the  Parish  Court 
had  not  therefore  jurisdiction  of  the  suit  for  partition. 

If  the  Court  had  no  jurisdiction  to  decree  a  sale  for  partition,  it  is 
manifest  that  the  purchasers  at  the  sale  made  under  that  decree  acquire 
no  title  therefrom.  If  they  have  any  title,  it  can  only  be  by  the  volun- 
tary transfer  of  the  parties,  and  hence  none  of  the  effects  flowing  from 
a  judicial  partition  are  produced.  It  is  true  that  Mrs.  Woolfolk,  the 
defendant,  may  be  estopped  from  questioning  the  validity  of  the  sale, 
because  she  allowed  the  decree  to  be  executed.  It  is  also  true  that  Jo- 
seph B.  Woolfolk,  who  became  a  joint  purchaser  with  his  sisters,  may  be 
precluded  from  attacking  the  partition  proceedings,  but  these  estoppels 
operate  against  them,  and  have  no  greater  effect  than  voluntary  trans- 
fers. They  do  not  change  the  character  of  the  partition.  They  can  not 
make  that  a  judicial  partition,  which  derives  its  force  and  effect  from 
their  consent  alone. 

It  foUows  that  the  judicial  mortgages  of  the  opponents  have  not 
been  displaced  by  the  sale  under  the  decree  for  a  partition,  and  have 
not  been  transferred  from  the  property  to  the  proceeds.    And  therefore. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  there  be  now  judgment  in  favor 
of  the  Interveners  maintaining  their  oppositions  and  interventions,  and 
dismissing  the  suit  for  partition  at  the  costs  of  the  plamtii&  therein. 


On  Reheabino. 

Spencer,  J.  The  facts  in  this  case,  so  far  as  detailed  in  our  former 
opinion,  need  not  again  be  repeated.  In  that  opinion  we  held  that  the 
parish  court  of  Iberville  was  without  jurisdiction,  ratione  Tnaterice,  in 
the  matter  of  the  partition  in  this  cause,  for  the  reason  that  the  widow 
having  accepted  and  disposed  of  her  community  interests,  and  the  heirs 
being  of  age  having  unconditionally  accepted  the  succession  of  Austin 
Woolfolk,  Sr.,  taken  actual  possession  of  its  effects  without  opposition, 
after  a  decree  recognizing  their  respective  rights  and  liquidating  their 
claims  against  the  widow  executrix,  there  was  no  longer  a  succession  to 
be  partitioned.    We  see  no  reason  at  present  to  change  our  opinion  as 
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then  expressed,  but  in  the  view  we  now  take  that  question  need  not  be 
considered. 

In  the  application  for  rehearing  there  have  been  pressed  upon  our 
attention  preliminary  questions  of  practice  which  did  not  receive  our 
consideration  before.  The  decree  of  partition  in  this  case  was  rendered  in 
1869,  fixing  the  respective  rights  of  the  co-proprietors  in  the  property, 
settling  the  accounts  between  them,  ordering  a  sale  to  effect  the  parti- 
tion, and  referring  the  parties  to  a  notary.  In  August,  1874,  Mrs.  La- 
bauve,  Hernandez,  and  the  Union  Bank,  claiming  to  be  Judicial  mort- 
gage creditors  of  the  Widow  Emily  Woolfolk,  defendant,  filed  a  third 
opposition  to  regulate  the  effects  of  the  sale  as  to  themselves  and  claim- 
ing the  proceeds  of  her  share  by  preference.  The  sale  for  partition  took 
place  December,  1874,  and  was  immediately  followed  by  a  notarial  act  of 
partition.  No  proceeding  for  homologation  appears  ever  to  have  been 
taken.  In  April,  1875,  Mrs.  Labauve  and  the  other  opponents  dismissed 
as  in  case  of  nonsuit  their  said  opposition,  and  on  same  day  filed  another 
proceeding,  styled  an  amended  opposition  and  intervention,  in  which 
they  oppose  any  homologation  of  the  partition  (no  proceeding  to  homol- 
ogate, however,  was  pending),  and  pray  that  the  judgment  of  partition 
and  all  proceedings  thereunder  be  annulled  for  want  of  jurisdiction 
ratUme  materke  in  the  parish  court,  etc.  Copies  of  this  "  intervention 
and  opposition  "  were  served  on  plaintiffs  and  defendants,  but  no  cita- 
tions were  issued.  So  far  as  appears,  there  was  never  any  judgment  by 
default  entered  upon  this  intervention  against  the  defendants  therein, 
nor  was  it  ever  put  at  issue  by  any  appearance  or  answer.  The  minutes 
show,  however,  that  the  matter  was  assigned  for  trial,  without  objection 
so  far  as  appears,  and  that  a  mass  of  evidence  was  offered  by  the  parties 
pro  and  con,  the  trial  consuming  several  days.  There  was  judgment 
defintively  dismissing  "  the  intervention  and  opposition,"  and  from  that 
judgment  this  appeal  is  taken. 

Under  this  state  of  facts,  it  is  material  to  inquire  what  was  the 
nature  and  character  of  this  proceeding  by  Mrs.  Labauve  and  others. 

First — Was  it  an  intervention,  and  if  so  was  it  in  due  form  of  law  ? 

Second — Was  it  a  third  opposition  and  in  due  form  of  law  ? 

Third — If  neither  an  intervention  or  third  opposition,  was  it  an 
action  of  nullity  or  revocation,  and  in  due  form  ? 

Fourth— Where  the  law  requires  that  suits  be  brought  in  the  ordi- 
nary form,  by  petition  and  citation,  and  that  they  be  put  at  issue  by 
default,  or  by  appearance  and  answer,  can  parties  waive  these  forms  of 
law,  in  totOj  and  try  a  case  without  any  issues  being  legally  formed  ? 

First — In  the  nature  of  things  and  by  express  letter  of  the  law,  C. 
P.  arts.  389  and  391,  intervention  is  permissible  only  whilst  the  suit  is 
pending  between  plaintiff  and  defendant.    If  the  suit  has  terminated 
10 
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and  judgment  has  been  rendere4»  no  intervention  tlierein  is  poesible.  It 
is  urged,  however,  on  the  authority  of  Stokes  vs.  Stokes,  6  N.  S.  350, 
that  a  suit  for  partition  is  only  terminated  by  the  decree  of  final  homol- 
ogation, and  that  the  judgment  decreeing  the  partition,  fixing  the  rights 
of  ownership  of  the  parties,  and  adjusting  the  collations  between  them 
is  only  Interlocutory. 

We  think  that  the  weight  of  authority  as  well  as  of  reason  is  against 
the  dictum  of  Stokes  vs.  Stokes.  We  consider  that  case  overruled  by 
Traverse  vs.  Bose,  10  L.  R  500 ;  11  L.  R  494 ;  McCullom  vs.  Palmer, 
1  Rob.  512 ;  Blanchard  vs.  Blanchard,  7  An.  529«  and  other  cases  subse- 
quent. 

We  are  at  a  loss  to  understand  why  a  judgment  rendered  upon 
issues  regularly  formed  by  petition  and  answer,  passing  upon  the  titles 
of  the  litigants,  decreeing  their  respective  portions  in  property,  and 
fixing  their  indebtedness  to  each  other,  wants  any  of  the  essentials  of  a 
definitive  decree.  The  rule  or  motion  to  homologate  a  partition  when 
made  is  in  some  sort  a  new  proceeding,  requiring  notice  to  the  parties, 
and  to  be  followed  by  another  decree.  We  do  not  understand  that  upon 
trial  of  such  rule  one  can  again  bring  into  question  the  matters  adjudi- 
cated in  the  original  judgment  of  partition  ;  but  the  contest  is  confined 
then  to  things  done  in  execution  of  it  It  is  doubtless  true  that  until 
this  decree  of  homologation  and  confirmajbion  is  rendered  the  partition 
can  not  be  regarded  as  or  have  the  effect  of  a  judicial  partition ;  but 
that  does  not  prevent  the  decree  of  partition,  in  so  far  as  it  adjudicates 
upon  the  rights  of  the  parties,  as  between  themselves,  from  being  final. 

In  this  case,  the  decree  of  partition  having  been  rendered  long  be- 
fore the  so-called  intervention,  and  no  proceeding  for  homologation 
being  pending  at  the  time  it  was  filed,  there  was  no  suit,  and  therefore 
there  could  be  no  intervention. 

Second — Nor  can  their  demand  be  considered  as  a  third  opposition 
to  the  execution  of  the  judgment  of  partition.  Such  opposition  is  per- 
missible only  in  two  cases — 

1.  When  the  decree  is  being  executed  upon  property  of  which  oppo- 
nent claims  to  be  the  owner ; 

2.  When  opponent  claims  preference  on  the  proceeds  of  sale.  C.  P. 
i396  et  seq. 

The  parties  do  not  occupy  either  position,  and  are  not,  therefore, 
their  opponents. 

Third — The  demand  is  in  fad  one  in  nullity  or  revocation  of  the 
decree  of  partition.  As  such  it  should  have  been  brought  in  the  ordi- 
nary form,  by  petition  and  citation. 

C.  P.  Art,  610.  r-  "  The  party  praying  for  the  nullity  of  a  judg- 
ment, before  the  court  which  has  rendered  the  same,  must  bring  his 
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action  by  means  of  a  petition ;  and  the  adverse  party  must  be  cited  to 
appear  as  in  ordinary  suits." 

Fourth — "  The  joining  of  issue  is  in  fact  the  foundation  of  the  suit. 
.  *    *    *    It  is  only  after  this  is  done  that  the  suit  begins."    C.  P.  359. 

*'  Judgments  may  be  annulled  if  the  defendant  has  not  been  legally 
cited,  and  has  not  entered  appearance,  joined  issue,  or  had  not  a  regular 
judgment  by  default  taken  against  him."  C.  F.  606,  No.  4.  Sec,  also, 
2  L.  171 ;  7  N.  S.  285  ;  10  An.  147. 

We  are  not  prepared  to  say,  in  the  presence  of  these  provisions,  that 
in  courts  of  record,  as  ours  are,  pa,rties  can  by  silence  waive  and  dis- 
pense with  these  essential  legal  forms,  and  try  cases,  as  it  were,  without 
.  forms  or  pleadings.  To  tolerate  such  practice  would  be  to  stiip  judicial 
proceedings  of  all  certainty,  and  render  insecure  property  and  rights 
resling  upon  judicial  titles  and  decrees,  and  would  lead  to  infinite  con- 
fusion. 

We  think  that  the  orderly  conduct  of  judicial  proceedings,  as  well  as 
the  public  interest,  require  that  we  adhere  to  the  rules  of  the  Code  and 
of  the  jurisprudence.  The  proceeding  of  Mrs.  Labauve  and  the  other 
so-called  interveners  should  have  been  dismissed  as  in  case  of  nonsuit, 
being  improperly  brought  and  never  put  legally  at  issue.. 

It  is  therefore  ordered  and  decreed  that  the  judgment  heretofore 
rendered  by  this  court  be  set  aside ;  and  it  is  now  ordered  that  the 
•  judgment  appealed  from,  dismissing  said  (intervenors')  demands  (defini- 
tively) be  reversed  ;  and  it  is  now  ordered  that  the  same  be  dismissed 

•  •  • 

as  in  case  of  7ion«uU /.appellees  paying  the  costs  of  fippeal,  and  appel- 
lants those  of  the  court  below. 


No.  3504. 
M.  MussoN  &  Co.  vs.  A.  Foster  Eluoxt. 

Whoro  cotton  is  nominally  sold  for  cash,  but  the  price  is  not  paid  on  dcliverv  of  tho 
cotton,  and  the  vendor  receives  on  the  followlnfir  day  a  part  of  the  price,  and 
accepts  security  for  the  balance,  he  thereby  waives  any  privilofire  he  may  have  as 
vendor,  and  is  estopped  from  seauestering  the  cotton  in  the  hands  of  a  subse- 
quent hoiiaUde  vendee,  or  pledgee  of  the  cotton. 

A  PPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoUens, 
il  J. 

Clarke^  Bayne  &  Bemhaw  for  plaintiflDs  and  appellants. 

K  W,  Huntington  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintifGa  sold  one  hundred  and  eighty-nine 
bales  of  cotton  to  Nevins  &  Co.,  the  weighing  and  delivery  thereof  being 
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completed  on  21st  of  December  1869.  It  was  a  cash  sale,  and  the  full 
amount  was  $21,371.76  Nevins  did  not  pay  cash  as  agreed  on.  The 
plaintiifis  demanded  it  on  the  21st,  and  throughout  that  day  and  the 
next  were  importunate,  and  threatened  seizure  of  the  cotton.  Shortly 
before  3  o'clock  on  the  22nd  they  were  paid  815,741.  by  Hopkins  the 
agent  of  Nevins  &  Co.  who  thus  details  the  manner  of  payment ; —  "  at 
the  urgent  solicitation  of  Mr.  Musson  and  to  stop  sequestration  of  the 
cotton,  and  interference  with  the  regular  course  of  the  shipment,  hold- 
ing Mr.  Nevins'  procuration,  I  drew  the  bills  of  exchange  sold  to  Mr. 
Elliott,  and  on  handing  them  to  him  with  the  shipping  document 
annexed,  I  received  from  Mr.  Elliott  a  cheque  for  the  balance  due,  five 
thousand  dollars  having  been  previously  paid  on  account  The  cheque 
was  drawn  to  order  of  Nevins  &  Co.,  was  endorsed  by  me  as  per  pro. 
and  handed  by  me  to  Mr.  Musson  immediately  in  the  office  of  Elliott 
Afterwards,  and  in  order  to  satisfy  Mr.  Musson  for  the  balance,  we 
handed  him  also  bills  of  lading,  two  series,  as  security  or  until  Mr. 
Nevins  was  able  to  come  out  and  make  a  final  settlement  with  him." 

The  payment  of  five  thousand  dollars,  of  which  Hopkins  speaks, 
was  an  advance  of  that  sum  made  by  Elliott  to  Nevins  on  the  17th.  or 
18th.  of  same  month,  and  is  claimed  by  the  defendant  to  have  been 
made  on  this  purchsae,  which  was  made  at  that  date,  though  the 
weighing  and  delivery  had  not  been  completed  until  later.  The 
plaintiflis  deny  that  this  advance  or  loan  to  Nevins  had  any  special 
reference  to  this  purchase,  or  if  it  had,  that  it  could  affect  them.  Mus- 
son &  Co.  allege  that  the  residue  of  the  price,  viz  85,630.76  was  never 
paid,  and  on  the  27th.  of  December  they  instituted  this  suit,  and, 
sequestrated  the  cotton,  which  was  then  on  board  the  ship  in  this  port 

The  cotton  was  released  on  bond,  and  early  io  January  following, 
the  defendant  moved  rules  to  quash  the  sequestration  on  the  grounds 
that  the  affidavit  did  not  state  when  the  cotton  was  delivered  to  Nevins 
&  Co.,  nor  that  it  was  an  agricultural  product  of  the  United  States,  and 
that  the  privilege  of  plaintiffe  was  prescribed  by  the  lapse  of  five  days 
from  the  delivery  of  the  cotton  to  Nevins,  and  was  barred  by  want  of 
registry,  and  that  the  cotton  was  in  Elliott's  possession  at  the  time  of 
seizure  by  transfer  and  sale  from  Nevins.  It  was  agreed  that  the  merits 
should  be  tried  under  these  rules,  and  there  was  judgment  for  defend- 
ant. 

The  facts  as  disclosed  in  the  evidence  are,  that  the  cotton  was  sold 
on  the  17th.  Dec.  and  the  terms  were  cash.  On  the  18th.  Nevins  &  Co. 
obtained  from  Elliott  a  promise  to  cash  their  sterling  exchange  to  the 
amount  of  820,741.  and  received  85,000  of  that  sum  then,  giving  a 
receipt  in  the  form  of  a  pledge.  The  exchange  was  to  bo  drawn  against 
about  two  hundred  bales  of  cotton.    The  cotton  sold  by  the  plaintifis 
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(189  bales)  was  weighed  and  delivered  on  21st    We  have  already  stated 
the  occurrences  of  the  following  days. 

We  do  not  find  it  necessary  to  decide  whether  the  seizure  was 
within  the  five  days,  designated  by  the  act  of  1855  as  the  time  within 
which  the  vendor  of  *  agricultural  products  of  the  United  States '  shall 
be  entitled  to  enforce  his  lien  by  seizure,  nor  whether  the  lien  and  privi- 
lege upon  movables,  such  as  bales  of  cotton,  needs  to  be  recorded  to 
ensure  its  preservation  to  the  vendor. 

It  is  abundantly  shewn  that  the  sale  of  the  cotton,  made  on  the  ITth., 
was  perfected  by  the  weighing  and  delivery  on  the  21st.,  and  that  the 
purchaser  Nevins  did  not  comply  with  the  terms  of  sale,  and  that  Elliott 
was  fully  aware  of  it  The  plaintiffs  made  ineffectual  efforts  to  obtain 
Nevins'  compliance  with  the  terms  of  sale  on  the  21st  He  had  been 
taken  ill,  and  was  not  to  be  seen.  These  efforts  were  renewed  on  the 
22nd,  when  Elliott  gave  to  Nevins'  agent  the  cheque  for  $15,741.  in  Mus- 
son's  presence,  to  whom  it  was  immediately  transferred.  The  bills  of 
lading  for  the  cotton  were  at  that  moment  in  Elliott's  possession  to 
Musson's  knowledge,  and  it  was  equally  well  known  to  him  that  the 
money  was  paid  by  Elliott  because  he  held  the  bills.  The  money 
would  not  have  been  paid  without  them,  says  Hopkins.  Musson  said 
this  was  only  a  ^art  of  the  price.  There  was  a  balance  of  over  five 
thousand  dollars.  He  demanded  all  of  it  Elliott  said  it  was  all  he 
owed  Nevins,  and  would  pay  no  more.  Nevins  was  so  ill  as  to  create 
alarm,  and  time  pressed.  Then  Hopkins  bethought  himself  of  satisfy- 
ing Mr.  Musson's  demand  by  placing  collateral  with  him.  Nevins  had 
two  biUs  of  lading  for  nineteen  bales  and  thirty  bales  respectively, 
already  on  shipboard — on  a  different  ship  from  that  carrying  the  189 
bales — and  he  handed  them  to  Mr.  Musson  as  security,  or  until  Nevins 
could  come  out  and  make  a  fined  settlement. 

Musson  took  them — received  them  from  Nevins  as  security  for  the 
unpaid  portion  of  the  price  on  the  same  day,  and  shortly  after  he  had 
received  from  Elliott  over  fifteen  thousand  dollars,  made  on  the  faith  of 
the  bill  of  lading  of  the  cotton  he  had  sold  to  Nevins.  He  supposed 
forty-nine  bales  would  yield  about  five  thousand  dollars,  and  so  they 
would,  had  cotton  preserved  the  prices  then  obtaining.  Speaking  as  a 
witness,  he  says ; — my  dissatisfaction  in  not  receiving  full  payment  was 
expressed  to  Mr.  Hopkins  since  the  2l8t,  and  when  receiving  the  money 
due  on  account  The  expectation  of  the  balance  being  paid  to  me  the 
next  morning  was  one  inducement  to  delay  collection  of  the  balance 
until  then,  when  Mr.  Nevins  was  expected  to  come  to  his  office.  I  was 
handed  by  Mr.  Hopkins  bills  lading  to  order  but  not  endorsed  for  nine- 
teen bales  and  thirty  bales  cotton  on  board  the  "Gardner  Colly"  which 
were  worth,  he  supposed,  in  round  numbers  five  thousand  dollars. 
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But  Mr.  Kevins  came  to  his  office  no  more.  He  died  early  on  the 
23rd,  and  his  death  changed  the  whole  aspect  of  the  affair.  The  nine- 
teen bales  sold  in  England  for  only  $1200  nett,  and  the  unpaid  vendor 
of  the  thirty  bales  seized  them  and  there  is  a  suit  over  the  proceeds,  so 
that  the  expedient  devised  by  Hopkins  to  cover  the  deficiency  of  Nev- 
ins'  payment  was  ineffectual,  and  Mr.  Musson  precluded  himself,  or  his 
firm,  from  proceeding  against  the  cotton  bought  by  Elliott  from  Nevins 
to  compel  the  payment  of  that  deficiency.  Whatever  rights  he  may 
have  had  as  vendor  were  waived  by  his  actions  on  the  22nd,  and  he  is 
estopped  from  subjecting  the  cotton  to  his  demand  under  the  circum- 
stances appearing  in  the  evidence,  about  which  there  is  no  dispute. 
The  case  in  many  features  resembles  Laughlin  v.  Ganahl,  XI  Rob.  140. 
No  one  has  been  at  fault  but  the  plaintiff!^,  and  no  one  else  should  suf- 
fer for  it    Lee  v.  Galbraith,  5  Annual,  343. 

Judgment  affirmed. 


Concurring  Opinion. 

Spenc^,  J,    I  am  not  able  to  agree  with  the  court  in  its  reasons  for 

* 

judgment  in  this  case. 

Admitting  that  Musson  received  from  Elliott  the  balance,  315,741, 
due  by  Elliott  to  Nevins  &  Co.  on  the  purchase  or  transfer  of  bills-  of 
lading  of  the  .cotton,  and  that  he  accepted  from  Nevins  &  Co.'s  agent 
bills  for  forty-nine  bales  of  cotton  as  collateral  for  the  balance  due  Mus- 
son &  Co.,  I  am  unable  to  infer  from  these  facts  that  he  renounced  or 
waived  the  vendor's  lien  which  he  undoubtedly  had  on  the  cotton  in 
Elliott's  hands. 

Nemo  prcesumitur  donare.  Renunciations  are  not  to  be  presumed 
from  acts  done,  unless  those  acts  are  inconsistent  with  the  rights  allied 
to  have  been  renounced. 

Musson  &  Co.  undoubtedly  had  a  vendor's  lien  on  the  cotton  for  five 
days  from  its  delivery.  His  vendee  sold  or  pledged  this  cotton  to  Elliott. 
Musson  threatened  to  seize  the  cotton  under  his  privilege.  Elliott  very 
naturally  sought  to  free  the  cotton  from  this  undoubted  claim,  and  paid, 
or  caused  to  be  paid,  to  Musson  &  Co.  the  balance  of  the  price  in  his 
hands  due  to  Nevins  &  Co  ;  and  Musson  just  as  naturally  received  the 
sum  so  offered,  and,  with  equal  good  sense,  accepted  the  bills  for  forty- 
nine  bales  tendered  him  as  collateral  by  Nevins  &  Co.  But  I  see  in  this 
no  evidence  of  renunciation.  On  the  contrary,  it  had  the  effect  of  reduc- 
ing the  debt  of  Musson  and  increasing  his  security.  Because  I  accept 
from  the  vendee  of  my  vendee  what  the  former  owes  to  the  latter,  as 
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the  price  of  the  sale  between  them,  do  I  thereby  relinquish  my  priTi- 
lege  on  the  property  for  any  balance  due  me?  Is  such  an  act  incon- 
sistent with  an  intent  -oh  my  part  to  still  lo6k  to  the  property  for' the 
balance  due  me?  ^A  *sell»  to  B  a  piece  of  land  retaining  the  vendor's 
Hen.  B  sells  it  tcf  C.  A  threatens  to  seize  for  his  money.  C,  having  in 
hand  a  part  of  the  price  still  due  to  B,  hands  it  over  to  A,  who  receives  it. 
This  act  would  estop  A  from  denying  the  sale  from  B  to  C,  but  not  from 
asserting  his  privilege  on  the  property,  because  the  existence  of  that 
sale  is  not  inconsistent  with  the  existence  of  A's  privilege.  Nor  was  the 
acceptance  of  the  bills  for  the  forty-nine  bales  of  cotton  as  collateral 
Any  waiver,  renunciation,  or  estoppel,  of  the  vendor's  lien  of  Musson  & 
Co.  By  taking  additional  security  one  does  not  lose  or  renounce  the 
security  he  already  has. 

I  think,  however,  that  the  plaintifCs,  Musson  &  Co.,  have  lost  their 
recourse  on  this  cotton  in  the  hands  of  Elliott,  by  failure  to  assert  their 
privilege  "  within  Jive  days  after  the  day  of  delivery. "  The  delivery  was 
completed  on  the  twenty-first  Excluding  the  twenty-first,  the  day  of 
delivery,  the  five  days  elapsed  at  the  close  of  the  twenty-sixth.  The 
sequestration  was  taken  out  on  the  twenty-seventh. 

The  general  rule  is  that  the  vendor's  privilege  is  defeated  by  sale  of 
the  movables  subject  to  it — C.  C.  3227 — but,  by  exception,  it  continues 
for  five  days  "  after  the  day  of  delivery  "  in  sales  of  agricultural  prod- 
ucts. Id^.  It  is  said,  however,  that  this  delay  of  five  days  is  not  a 
prescription,  or  subject  to  its  rules.  The  Civil  Code,  after  treating  of 
the  prescription  relative  to  the  acquisition  of  property,  proceeds  in 
articles  3528,  3529,  et  seq,  to  treat  of  the  prescription  which  operates  a 
release  from  debt.  Art  3529  says:  *'This  prescription  has  also 
the  effect  of  releasing  ,tbe  owner  of  an  estate  from  every  species  of  real 
rights  to  which  the  property  may  have  been  subject,  if  the  person  in 
possession  of  the  right  has  not  exercised  it  during  the  time  required  by 
law.  "  Whilst  this  article  was  framed  more  particularly  with  reference 
to  real  estate,  and  real  rights  thereon,  it  serves  to  show  that  the  effect 
of  this  prescription  operates  not  only  for  the  release  of  persons  from 
their  obligations,  but  also  to  extinguish  incumbrances  and  obligations 
bearing  upon  things. 

There  was  a  vendor's  lien  in  favor  of  Musson,  bearing  as  an  incum- 
brance on  this  cotton.  The  law  declares  that  if  the  right  to  that  privi- 
lege is  not  asserted  within  five  days  after  the  day  of  delivery  it  is  lost, 
at  least  as  against  a  third  holder  of  the  property.  In  other  words,  an 
action  to  enforce  it  is  barred  by  lapse  of  time.  The  property  is  dis- 
charged from  the  lien,  the  incumbrance  "  by  the  effect  of  time,"  and  this 
is  prescription.    C.  C.  3420. 

Article  3430  Civil  Code  declares  that  prescription  is  "  acquired  after 
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the  last  day  allowed  by  law  has  elapsed."  The  twenty-sixth  was  the 
last  day  allowed  by  law  for  an  action  to  enforce  the  plalntiirs  privilege. 

The  Ck)de  of  Practice  treats  in  the  main  of  the  rules  of  procedure 
in  courts  of  justice.  We  think  the  rule  of  art  318  C.  P.  can  not  be 
extended  to  a  case  like  thip.  It  manifestly  refers  to  mere  matters  of 
practice  in  the  courts. 

As  I  have  said,  I  think  the  five  days  of  art  3227  G.  C.  constitute  a 
prescription.  As  such  it  is  not  interrupted  or  suspended  by  the  occur- 
rence of  dies  non. 

I  therefore  concur  in  the  decree  of  the  court  in  this  case. 


No.  5461. 
James  J.  O'Hara  v8.  City  of  New  Obleans. 

Ko  peremptory  exception  filed  in  this  court  will  be  noticed,  unless  filed  while  th» 
trial  of  the  case  is  still  pending.  It  is  too  late  to  file  such  an  exception  after  the 
case  is  submitted. 

Under  a  contract  with  a  city  corporation  to  do  certain  work,  a  contractor  can  not 
claim  compensation  for  new,  and  additional  work  done  by  direction  of  a  city 
official,  without  the  consent  of  the  city,  which  was  not  stipulated  for  in  the  con> 
tract  expressly,  or  by  implication,  and  which  cost  more  than  the  work  actually 
contracted  for. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hau:- 
xjL  kins,  J. 

H,  G,  Morgan  for  plaintiff  and  appellant 

B.  F.  Jonas,  City  Attorney,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  twentieth  of  November  last  this  case  was  sub- 
mitted to  the  court,  and — on  the  twenty-third  a  plea  of  prescription 
was  therein  filed  by  defendant's  attorney.  At  that  date,  this  case  had 
passed  from  the  control  of  the  parties  and  their  attorneys,  and  no  addi- 
tional plea  could  then  have  been  regularly  filed  in  the  same.  It  is  true 
that  prescription  may  be  pleaded  in  the  Supreme  Court,  but  when  ?  On 
the  trial  of  the  appeal  and  before  its  submission. 

As  justly  remarked  by  Mr.  Justice  Slidell,  the  English  translation 
of  article  346  of  the  Code  of  Practice  is  not  correct;  the  French  text  is 
in  these  words :  "  Les  exceptions  pc^remptoires  qui  concernent  le  droit, 
peuvent  ^tre  allegues  en  tout  (^tat  de  cause,  avant  le  jugement  definitif ; 
mais  elles  doivent  etre  opposes  sp^ialement,  et  assez  a  temps  pour  que 
la  partie  adverse  puisse  faire  la  preuve  contre  eux,  s'  il  y  a  lieu." 

The  last  paragraph  of  article  902  of  said  Code  authorizes  the  party 
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to  whom  the  plea  of  prescription  is  opposed  in  the  Supreme  Ck)urt,  to 
ask  the  remanding  of  the  cause  for  trial  upon  that  plea. 

The  letter  of  these  articles  indicates  that,  in  the  appellate  as  weU  as 
in  the  lower  court,  such  a  plea  should  be  filed  on  the  tried,  at  any  stage 
of  the  trial,  and  before  submitting  the  cause  to  the  court.  Otherwise, 
how  construe  that  part  of  article  346  which  provides  '<  that  the  peremp- 
tory exception  shall  be  pleaded  in  time  to  allow  the  adverse  party  to 
bring  his  evidence,  etc. — and  that  part  of  article  902  which  gives  to  that 
party  the  privilege  of  having  the  cause  remanded  ? 

The  plea  of  prescription  urged  by  defendant  was  not  filed  at  any 
stage  of  the  trial,  but  after  the  trial  and  can  not  be  considered. 

On  the  eighth  of  June  1869,  James  J.  O'Hara  contracted  with  the 
dty  of  New  Orleans,  to  grade  and  shell  Locust  street,  from  Felicity 
Road  to  Washington  street,  for  a  price  fixed  in  the  contract  He  com- 
plied with  his  engagement,  and— on  the  twenty-eighth  of  March  1872, 
he  accepted — from  the  City  Surveyor — as  a  final  settlement  between  him 
and  the  city,  a  certificate  attesting  that  he  was  then  entitled  to  the  per 
eentage  which,  as  a  guarantee  and  for  the  space  of  one  year,  the  dty 
usually  retains  on  the  stipulated  price  of  work  done  under  its  contracts 
That  price  was  36391  83,  and  was  due  in  the  following  proportions,  to  wit: 
By  the  proprietors  of  the  lots  on  the  front  of  which  the  work  was 

done $5216  09 

By  the  city 1175  U 


$6391  83 

In  1873,  on  the  twenty-eighth  of  February,  James  J.  O'Hara  brought 
this  suit  against  the  city  aJone,  to  recover  from  it  the  sum  of  eighteen 
hundred  and  twenty  dollars,  for  extra  work  he  alleges  he  has  done  in 
filling  certain  ditches  bordering  a  portion  of  Locust  street,  which  he 
graded  and  shelled  under  the  already  mentioned  contract.  That,  under 
his  agreement  with  the  city,  those  ditches  were  to  be  dug  and  not  filled, 
but  that — owing  to  the  delay  which  he  experienced  in  obtaining  from 
the  dty  officers  lines  and  levels  which  they  were  bound  to  furnish  him, 
owing  also  to  the  construction  of  side-walks  on  Locust  street  one  year 
after  his  engagement,  he  was  compelled  to  fill,  instead  of  digging  the 
ditches  alluded  to,  and  that  he  had  so  done  under  Instructions  from  the 
(.^ty  Surveyor. 

We  admit  that,  when  certain  work  is  stipulated  to  be  done  under 
the  directions  of  a  street  commissioner,  that  officer  has  authority  to 
have  extra  work  done,  where  it  has  been  rendered  indispensable  by  the 
action  of  the  City  Council  subsequent  to  the  making  of  the  contract,  and 
where,  without  such  extra  work,  it  would  be  impossible  to  comply  with 
the  contract — but,  under  no  circumstances,  can  an  official  order  any 
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new,  any  additional  work,  the  cost  of  which,  and  so  for  as  the  corpora- 
tion is  concerned,  would  far  exceed  the  cost  of  the  work  specified  in  the 
eontraet. 

In  plaintiffs  bill,  that  prepared  after  the  completion  of  his  work, 
and  wMch  bears  the  date  of  the  twenty -eighth  of  February,  1871,  the 
amountoharged  against  the  city  for  grading  and  shelling  the  street  is 
$1175  74.  That  amount  was  paid,  and  two  years  after  the  completion 
of  the  work,  long  after  the  payment  of  the  account  presented  in  1871, 
plaintiff  sued  the  city  for  $1820,  the  alleged  value  of  extra  work,  and 
which  exceeds  by  more  than  one  third  the  whole  of  that  part  of  the 
price  for  which  the  city  was  bound  under  the  original  contract 

The  filling  of  ditches  was  certainly  a  fraction  of  the  work  delivered, 
received  and  settled  for  in  1871,  and  though— in  the  execution  of  the 
work — there  may  have  been  a  difference  between  that  which  was  speci- 
fied and  that  which  thereafter  became  necessary,  it  was  at  the  date  of 
the  delivery  and  approval  of  the  work  that  plaintiff  should  have  claimed 
for  all  he  had  done,  for  all  he  considered  himself  entitled  to.  There  was, 
between  him  and  the  city,  but  one  contract — that  of  the  eighth  of  June 
1869 ;  the  CJity  Surveyor  testifies  that  he  never  authorized  or  directed 
plaintiff  to  do  any  other  work  than  that  called  for  by  his  contract  In 
so  doing,  he  would  have  exceeded  the  bounds  of  his  authority.  For  the 
work  to  be  performed  under  the  aforesaid  contract,  only  one  price  could 
have  been  asked,  only  one  price  was  to  be  paid,  and — ^for  the  price 
agreed  upon  and  fixed,  plaintiff  receipted  in  full,  without  reserving  his 
non-asserted  right  to  an  extra  compensation. 

The  views  already  expressed  dispense  us  from  discussing  and  pass- 
ing upon  the  bills  of  exception  taken  by  plaintiff :  for,  admitting  that 
every  answer  excluded  by  the  lower  court  would  have  been  favorable  to 
his  cause,  the  excluded  evidence  would  not  have  changed  our  conviction 
that  he  can  not  recover  against  the  city,  because: 

1.  If  he  performed  any  extra  work,  he  did  so — ^not  at  the  request 
of  the  city — but,  as  he  contends,  at  the  request  of  the  City  Surveyer, 
and  that  official  could  not  have  legally  substituted — to  the  parties'  origi- 
nal contract — another,  a  different,  a  more  onerous  contract,  one  binding 
that  corporation — without  its  knowledge  or  consent — to  pay,  for  extra 
work,  more,  much. more  than  it  had  agre^  c^^d  bound  itself  to  pay  for 
the  whole  6t  the  work. 

2.  In  strict  accordance  with  its  obligation,  the  city  has  paid  for 
every  foot  of  work  charged  against  it,  in  plain tlfPn  own  account;  and  the 
terms  of  his  receipts,  in  1871,  and  1872,  for  what  he  has  done  under  the 
oontract  of  1869,  and  for  whatever  he  then  claimed  and  accepted  as  due 
to  him  under  said  contract,  are  alone  sufficient  to  defeat  his  action. 

The  judgment  appealed  from  is  affirmed  with  costs. 


NEW  ORLEANS,  JANUARY,  1878.  155 

state  ex  rel.  Borland  vs.  Judfire  of  Seoond  Judicial  District. 


No.  6818. 

> 

State  ex  rel.  E.  Borland,  Jr.,  vs.  the  Judge  op  the  Second  Judicial 

District. 

When  the  plea  of  prescription  Is  filed  in  a  suit,  not  as  an  answer,  but  as  a  peremp- 
tory exception,  it  will  not  have  the  effect  of  settinis:  aside  a  judgment  of  default 
previously  rendered  in  the  suit;  and  on  the  overrulixiff  of  the  exception,  thus 
filed,  the  plaintiff  is  entitled  to  introduce  his  proof  to  confirm  his  default,  and 
to  compel  the  judee  a  quo  to  hear  his  proof  and  pass  on  his  application  to  con- 
firm. 

A  PPLICATION  for  a  mandamua. 

E.  Howard  McCaleb  for  relator. 

Sambola  &  Ducros  for  defendant. 

The  judgment  of  the  court  was  delivered  by 

ppENCER,  J.  The  facts  upon  which  relator  bases  this  application  for 
mandamus  are  as  follows : 

In  the  suit  of  E.  Borland,  Jr.,  vs.  Effingham  Lawrence,  plaintifif  had 
judgment  by  default  entered  on  tenth  May,  1876,  against  defendant  on 
his  failure  to  answer.  On  twenty-fourth  day  of  October,  1876,  defend- 
ant filed,  as  a  peremptory  exception  founded  on  law,  the  plea  of  three 
and  five  years  prescription,  and  prayed  "  that  the  judgment  by  default 
be  set  aside  and  plaintiffs  petition  dismissed  without  the  necessity  of  a 
trial  on  the  merits,  and  for  general  relief,  etc." 

"  November  5, 1877.— On  calling  the  docket  of  civil  cases  at  issue  the 
same  were  fixed  as  follows,  to  wit:  2284 — R  Borland,  Jr.,  vs.  E.  Law- 
rence, for  Thursday,  November  8, 1877." 

"November  8,  1877. — Borland  vs.  Lawrence,  2284.  This  case  was 
this  day  regularly  taken  up  for  trial  on  defendant's  exception,  etc." 

''When  after  hearing  the  evidence  and  argument,  the  exception  being 
submitted,  the  court  took  the  same  under  advisement" 

On  the  trial  of  this  exception  plaintiff  offered  the  notes  sued  on  and 
other  documentary  evidence,  but  on  objection  of  defendant  that  the  evi- 
dence could  only  be  received  to  show  interruption  of  prescription,  •*  the 
court  sustained  the  objection  on  the  ground  that  the  allegations  of  the 
petition  are  taken  for  true." 

On  the  next  day, 'ninth  November,  the  court  ordered  defendant's 
peremptory  exception  to  be  overruled.  Thereupon,  we  are  informed  by 
a  bill  of  exceptions,  the  counsel  for  plaintiff  "  moved  the  court  to  confirm 
and  make  fined  the  judgment  by  default  herein  entered,"  tendering  in 
support  and  proof  of  his  demand  the  notes,  mortgage,  and  other  docu- 
ments in  the  record.  The  judge  refused  to  permit  the  evidence  to  be 
filed  or  to  entertain  or  hear  the  motion  and  evidence  tendered,  and 
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refused  to  tiear  and  determine  the  case  on  its  merits,  for  the  reason  that 
the  case  is  not  at  issue,  the  judgment  by  default  having  been  set  aside 
on  defendant  filing  his  exception  of  prescription,  and  said  exception 
having  been  overruled,  there  was  no  default  to  confirm,  and  that  plain- 
tiff  must  put  the  case  at  issue  by  again  taking  another  default  or  wait- 
ing for  defendant  to  file  his  answer. 

We  may  here  remark  that  we  have  a  certified  transcript  of  the  case 
before  us,  and  although  defendant  in  his  exception  prays  that  the 
default  be  set  aside,  we  find  no  order  of  court  to  that  eflTect.  Nor  would 
the  court,  under  the  view  the  judge  took,  have  been  authorized  to  make 
an  order  setting  aside  the  default.  There  is  no  law  for  setting  aside  a 
default  by  filing  an  exception.  It  is  the  filing  of  "  the  answer**  which 
operates  and  authorizes  setting  the  default  aside.    See  C.  P.  314. 

If  the  plea  of  prescription  was  a  peremptory  exception  founded  on 
law,  and  not  an  answer,  then  the  default  was  not,  and  could  not  be,  set 
aside  thereby.  The  defendant  filed  it  as  an  exception  and  asked  its  con- 
sideration as  such  and  as  avoiding  the  necessity  for  trial  of  the  case 
on  its  merits.  The  court  considered,  treated,  and  tried  the  plea  as  an 
exception,  without  any  objection  on  plaintiffs  part,  so  far  as  the  record 
discloses.  We  incline  to  think  that  the  exception  of  prescription  may. 
when  pleaded  before  answer,  be  tried  as  an  exception,  that  is  separately 
from  the  merits;  but  it  pleaded  after  answer,  it  must  be  tried  with  the 
merits.  C.  P.  336,  345,  and  346.  We  think,  therefore,  that  the  court 
properly  tried  the  plea  in  this  case  as  an  exception. 

But  as  we  have  seen,  after  that  exception  was  tried  and  overruled, 
the  case  being  on  default,  and  the  legal  delays  having  expired  without 
defendant  having  answered,  by  article  312  Ck)de  Practice  plaintiff  had 
the  right  to  "  a  definitive  judgment  *  *  *  provided  he  proved  his 
demand."  But  the  judge  refused  to  hear  his  motion  for  final  judgment, 
or  to  receive  or  consider  the  evidence  he  tendered  in  support  thereof, 
and  declined  to  hear  the  case  on  its  merits.  Relator  thereupon  makes 
this  application  for  a  mandamus  to  compel  the  judge  to  proceed  to  hear 
and  determine  siiid  cause,  and  complains  that  his  refusal  is  a  denial  of 
justice.  We  think  relator  is  entitled  to  the  relief  sought,  to  the  extent 
of  compelling  the  judge  a  quo  to  entertain  his  motion,  to  receive  and 
consider  his  evidence,  and  to  pronounce  judgment  upon  the  case.  See 
13  An.  483.  Relator  asks  that  he  be  compelled  to  render  judgment  in 
the  case,  upon  the  evidence  as  tendered  on  ninth  November,  1877,  and 
as  detailed  in  his  bill  of  exceptions.  Subsequently  to  relator's  applioa* 
tion  for  this  mandamus,  the  record  shows  that  defendant  filed  an 
answer.  This  subsequent  act  can  not  vary  relator's  rights.  We  must 
pass  upon  them  as  they  existed  at  the  time  of  his  application  to  us. 
But  as  we  can  secure  relator  the  rights  claimed,  to  wit:  a  trial  of  his 


NEW  ORLEANS,  JANUARY;  1878.  157 


State  ex  rel.  Borland  vs.  Judcre  of  Second  Judioial  District. 


case,  without  going  to  the  extent  asked,  and  without  cutting  defendant 
off  from  any  legitimate  defense  he  may  have — 

It  is  ordered,  adjudged,  and  decreed  that  the  mandamus  herein 
issued  be  made  peremptory,  and  that -the  judge  of  the  Second  Judicial 
District  Court  for  the  parish  of  Plaquemines  do,  on  the  first  day  of  the 
next  term  of  his  said  court,  proceed  to  hear  and  determine  plaintiffs 
motion  for  confirmation  of  default  in  the  case  of  "R  Borland,  Jr.,  vs. 
Effingham  Lawrence,"  No.  2284  of  the  docket  of  said  court,  and  to  ren- 
der judgment  therein  according  to  law.  If,  however,  previous  to  said 
first  day  said  defendant  has  filed  an  answer,  then  that  on  said  first  day 
the  said  judge  fix  said  cause  for  trial,  in  accordance  with  the  rules  of  his 
court,  and  that  he  proceed  to  try  the  same  according  to  law  and  with- 
out unnecessary  delay,  and  to  render  judgment  therein.  It  is  further 
ordered  that  defendant  herein  pay  the  costs  of  this  proceeding. 


No.  6C65. 
Duncan  Ste^vart  vs.  Charles  Lacooie. 

The  exemptions  ol  property  from  seizure  provided  for  by  article  6U  of  the  Code  of 
Practice,  and  by  the  acts  of  187a  and  1874,  do  not  apply  in  favor  of  lessees,  as 
afirainst  their  lessors. 

The  surety  on  a  forthcominsr  bond  can  only  claim  a  release  from  his  obligation, 
because  the  sheriff  has  made  a  return  of  the  fi.  fa,  issued  against  the  principal 
of  the  bond  before  the  return  day  of  the  writ,  by  showing  that  ho  was  injured 
thereby.  And  even  then  lie  can  only  claim  a  release  to  the  extent  of  the  injury 
proved. 

The  surety  on  a  bond  for  the  release  of  property  provisionally  seized  by  a  lessor, 
becomes  liable  from  the  moment  he  fails  to  return  the  released  property  to  tlie 
sheriff,  when  the  latter,  under  a  fi.  fa.  against  the  principal  on  the  bond,  makes 
a  demand  on  the  surety. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Roger's, 

Kennard,  Howe  &  Prentiss  for  plaintiff  and  appellee. 

Homor  &  Benedict  for  defendant. 

St.  M,  Berault  for  warrantors. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  For  rent  due  him  by  W.  J.  A.  Hughes,  Duncan  Stewart 
obtained  a  judgment  against  him,  with  right  of  pledge  on  the  property, 
which  had  been  provisionally  seized  to  satisfy  said  rent.  On  the  twen- 
tieth of  September  1875,  the  property  seized  was  released  on  a  forthcom- 
ing bond  subscribed  by  said  Hughes,  as  principal,  and  by  Charles 
Lacoume,  as  his  surety. 
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On  the  twenty-second  of  September  1875,  Hughes  sold  to  Charles 
Lacoume,  the  furniture  and  effects  subject  to  plaintiff's  pledge,  and 
which — two  days  before — ^had  been  released  on  bond.  On  the  first  of 
•  October,  Hughes  removed  all  of  said  furniture  and  effects  from  Stew- 
art's house,  to  one  leiised  by  him  from  Charles  Campbell,  and — after- 
wards— took  a  rule  to  set  aside  the  seizure,  on  the  ground  that  the 
value  of  said  property  was  under  3600,  and  exempt  by  law  from  seizure 
by  the  lessor.  On  the  third  of  November,  that-  rule  was  tried  and  dis- 
missed. 

On  the  twenty-fifth  of  December,  the  sheriff  of  the  parish  of 
,  Orleans  received  a  writ  of  fieri  facias  issued  on  plaintiff's  judgment 
against  Hughes,  and — in  his  return  on  that  writ — he  states  that  hfi 
called  on  the  principal  and  the  surety  on  the  forthcoming  bond,  to  point 
out  property  for  seizure,  but  that  none  was  pointed  out.  That  Hughes 
said  he  would  surrender  the  effects  which  had  been  provisionally 
seized  from  him,  but  faQed  to  deliver  them  in  the  custody  of  said  officer, 
who — on  the  eighth  of  February  1876,  returned  the  writ  of  fl>eri  facias, 
with  the  endorsement  "nulla  bona,*^ 

It  was  after  that  return  that  the  present  suit  was  brought  against 
('harles  Lacoume,  as  surety  on  the  bond.  In  his  answer  to  that  suit,  he 
contends : 

1.  That,  though  he  instructed  the  sheriff  to  seize  the  furniture 
which  had  been  released  on  bond,  and  informed  him  where  said  prop- 
erty was  and  could  be  found,  the  sheriff  refused  to  seize  it. 

2.  That  said  property  was  and  remained  exempt  from  sei^sure,  and 
no  bond  could  have  been  required  for  its  release — and,  if  it  was  not 
exempt,  his  obligation  as  a  surety  lias  been  destroyed  by  the  sheriff's 
refusal  to  seize  the  effects  subject  to  the  lessor's  pledge,  and  by  the  pre- 
mature return  of  the  writ  ot  fieri  facias. 

To  that  portion  of  defendant's  answer,  in  which  he  claims  that  the 
property  provisionally  seized  is  now,  and  was — when  provisionally 
seized — exempt  from  seizure,  plaintiff  opposes  the  plea  of  res  judicata, 
and  bases  that  plea  upon  the  fact  that,  in  his  suit  against  Hughes, 
the  same  exception  was  urged  by  the  latter,  tried  and  finally  deter- 
mined against  him,  and  that  the  judgment  dismissing  that  exception 
can  not  be  collaterally  attaclsed  by  Charles  Lacoume.  That  plea  is 
untenable. 

The  bond  sued  upon  is  made  payable  to  Eugene  Waggaman,  the 
sheriff  of  the  parish  of  Orleans,  by  whom  it  was  transferred  to  plaintiff, 
and  its  condition  is  "  that,  if  the  defendant — W.  J.  A.  Hughes — shall  sat- 
isfy such  judgment  as  may  be  rendered  against  him  in  the  suit  pending 
at  that  time  between  him  and  Stewart,  then  the  obligation  evidenoed  by 
the  bond  to  be  void,  or  else  to  remain  in  full  force. " 
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It  is  evident  that  the  exemptions  provided  for  in  the  644th  art. 
of  the  Code  of  Practice,  and  in  the  acts  of  1872  and  1874,  do  not  apply  to 
lessees.  The  exemptions  in  their  favor  are  specially  mentioned  in  art. 
2705  of  the  R  C.  C.  and  the  titles  of  the  aforesaid  acts  which  are,  the 
first "  An  act  to  amend  article  644  of  the  Code  of  Practice, "  and  the 
other  "  An  act  to  amend  the  act "  so  entitled,  exclude  the  supposition 
that,  in  adopting  both  or  either  of  them,  the*  Legislature  intended  to 
amend  article  ii705  of  the  Civil  Code. 

Was  Lacoume  released  by  the  fact  that  the  writ  of  fieri  facias 
issued  against  Hughes,  was  returned  before  the  seventieth  day?  He 
was  not,  or— if  he  was — ^he  has  failed  to  show  it  Had  he  proven  that, 
on  account  of  that  premature  return,  any  property  of  Hughes  which 
could  have  been  seized  in  the  interval  from  the  date  of  that  return  and 
that  fixed  by  the  writ  for  said  return,  is  no  longer  subject  to  said  writ, 
or  had  he  proven  that  he  has  been,  in  any  way,  injured  by  said  action, 
he  could  certainly  claim  that— to  the  extent  of  the  injury  sustained — ^he 
has  been  dischai^^  from  his  obligation  as  a  surety.  This,  he  has  not 
done. 

We  consider,  as  Lacoume  does,  that  the  bond  which  he  subscribed 
in  favor  of  the  sheriff  is  and  could  b^  but  a  forthcoming  bond. 
Whether  it  was  or  not,  and  by  whatever  nan^e  that  bond  may  be 
called,  has  his  obligation  as  a  surety  arisen,  and — ^if  it  has — ^when  ?  His 
obligation  arose  whea,  vnth  the  writ  in  hand,  the  sheriff  went  to  him  and 
asked  him.  to  point  out  property  for  seigure.  He  should—then— have 
returned  the  property  which,  by  the  forthcoming  bond,  had  been  taken 
from  the  custody  of  the  sheriff. 

Did  he  do  it  ?  He  said,  on  the  trial,  that  he  had  been  informed,  but 
did  not  know,  that  the  sheriff  had  refused  to  seize  the  furniture  which 
had  been  released  on  bond,  on  the  groimd  that  it  had  become  subject 
to  the  rights  of  another  lessor. >  As  to  Hughes,  he  testified  that  "he 
told  the  sheriff  to  get  the  fumitur&^that  it  was  in  house  No.  427 
Josephine  street. '' 

From  two  of  the  deputy  sherifEs,  we  learn  that  Hughes  and  Lacoume 
were  notified  that  the  property  would  have  to  be  brought  back  to  the 
warehouse  and  delivered  to  the  sheriff  for  identification.  This  was  not 
done,  and  the  condition  of  the  bond  was  violated  by  the  principal  and 
his  surety;  and  that  surety,  in  whose  name  stands  the  title  to  the 
released  property,  and  who  has  already  obtained  judgment  against  his 
warrantors  on  a  bond  of  indemnity  furnished  by  them  to  protect  him 
against  the  effects  of  his  own  bond  to  the  sheriff,  was  justly  held  liable. 

The  appeal,  in  this  case,  was  not  a  frivolous  one,  and  plaintiff  is  not 
entitled  to  the  damages  he  claims. 

The  judgment  of  the  lower  court  is  affirmed  with  costs. 
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No.  6446. 
Fannie  C.  Bienvenu  vs.  E.  T.  Pabker,  Public  Administrator. 

Tho  lesral  representative  of  the  minors'  heirs  of  a  decedent  may  enjoin  the  adminis- 
trator of  the  suooession  from  seiliniir  any  property  of  the  sucoession.  to  satisfy  n 
judement  against  the  decedent  which  is  null  and  void. 

APPEAL  from  the  S^ond  District  Court,  parish  of  Orleans.    Tissoi, 
J. 
Clias.  S.  Bice  for  plaintiff  and  appellant. 

A,  Bobert  and  W.  0.  Denegre  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff,  alleging  herself  to  be  the  widow  of  Aristide 
Bienvenu,  and  natural  tutrix  of  his  children,  minors,  represents  that  £. 
T.  Parker,  public  administrator,  administering  her  husband's  estate,  has 
obtained  from  the  Second  District  Court  of  Orleans  an  order,  and  has 
advertised  for  sale  all  tho  real  estate  of  said  succession,  to  pay  a  judg- 
ment for  which  said  deceased  nor  said  property  is  liable.  She  alleges 
that  the  said  judgment  is  a  nullity,  and  that  she  has  sued  to  have  it  so 
decreed  ;  that  it  was  rendered  without  citation  against  her  husband  and 
for  a  prescribed  debt ;  and  that  the  sale  of  the  property  therefor  would 
inseparably  injure  her  said  children,  who  are  sole  heirs  of  their  father. 
She  therefore  prays  an  injunction,  which  upon  her  oath  and  bond  was 
granted. 

Defendant  took  a  rule  to  set  aside  the  injunction  :  first,  for  insuifi- 
ciency  of  the  surety ;  second,  that  the  petition  discloses  no  cause  of 
action ;  and,  third,  because  of  the  things  charged  in  the  petition  being 
barred  by  res  adjudicaia. 

The  rule  was  tried  on  the  second  ground,  that  the  petition  disclosed 
no  cause  of  action.  The  judge  sustained  the  rule  and  dissolved  the 
injunction,  and  plaintiff  appeals. 

For  the  purposes  of  the  trial  the  allegations  of  the  petition  are  to 
be  taken  as  true.  If  they  arc  true — if  the  administrator  is  seeking  to 
sell  the  real  property  of  the  estate  to  pay  a  debt  that  does  not  exist,  he 
is  seeking  to  perpetrate  a  great  wrong  on  the  minors  Bienvenu— a  wrong 
which  courts  can  not  sanction. 

The  judge  a  qxvo  has  not  given  us  the  benefit  of  his  views,  nor  have 
the  counsel  stated  them.  If  it  is  true  that  the  judgment  against  Bien- 
venu was  rendered  without  citation,  it  is  an  absolute  nullity,  and  that 
nullity  may  be  invoked  by  any  one  interested  in  doing  so,  and  in  any 
form  of  action,  and  whenever  it  is  opposed  to  them. 

We  think  the  petition  does  show  a  cause  of  action. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  that  this  cause  be  remanded  to  bo 
proceeded  with  according  to  law,  appellee  paying  .costs  of  appeal. 
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John  F.  Follett  et  al.  vs.  Spengeb  Field,  President,  et  al.  i  "^TSil 

When  it  abpears  that  the  parties  In  charge  of  the  property  and  affairs  of  a  corpora-       juTiai 
tion,  as  liquidators  of  the  same,  have  been  elected  as  saoh  by  the  stockholders  of      106  M\ 
the  corporation,  and  their  election  has  not  been  set  aside,  and  no  fear  of  fraudu- 
lent action  on  their  part  is  alleired.  no  court  is  authorized  to  displace  them,  and 
appoint  a  receiver  in  their  stead. 

i  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Bdiiston, 

H.  E,  Upton  and  Homor  &  Benedict  for  plaintiff  and  appellees. 

Bentick  Egan  for  defendants  and  appeUants. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  The  platntifb  are  stockholders  of  the  Ocean  Dry  Dock 
Company,  a  corporation  domiciled  in  the  town  of  Algiers.  They  brought 
this  suit  against  the  President  and  Secretary  of  said  company,  for  its 
dissolution  and  liquidation. 

This  suit  was  filed  on  the  twenty-first  of  February,  1877.  On  the 
iteme  day  plaintiff  filed  a  rule,  admitted  by  the  court,  in  and  by  which 
defendants  were  ordered  to  show  cause — on  the  twenty-eighth  of  Feb- 
ruary, 1877 — why  a  receiver  should  not  be  appointed  to  take  charge  of 
the  aiSairs  and  property  of  the  Ocean  Dry  Dock  Company,  as  prayed  for 
in  their  original  petition. 

To  that  rule  defendants  excepted,  on  the  ground  that  it  was  irregu> 
lar  and  unauthorized  by  law — that  it  disclosed  no  reason  for  the  inter- 
ference of  the  court,  and  that  the  facts  aUeged  by  plaintifGs  could  not  be 
tried  in  the  summary  form  presented  in  said  rule. 

On  the  seventh  of  March,  1877,  the  rule  was  made  absolute,  and  A. 
A.  Woods  appointed  receiver  of  the  Ocean  Dry  Dock  Company,  to  col- 
lect its  assets,  take  charge  of,  and  care  for  its  property,  to  demand  and 
take  possession  of  its  books,  papers  and  records. 

The  tenth  article  of  the  company's  charter  provides  that "  when  the 
period  shall  arrive  for  the  winding  up  of  the  affjEdrs  of  the  company, 
whether  at  the  expiration  of  said  charter — on  the  sixteenth  of  March, 
1893 — or  if  sooner  determined  upon  by  the  stockholders,  such  liquida- 
tion shall  be  conducted  by  three  stockholders  duly  elected  by  a  majority 
in  amount  of  the  stockholders  at  a  meeting  to  be  convened  for  that  pur- 
pose, etc. 

In  this  case,  a  meeting  of  the  stockholders  was  called,  to  take  place 
on  the  fifteenth  of  February,  1877;  and  by  whom  and  for  what  purpose 
was  it  called  ?  By  plaintiff  themselves  and  to  consider  the  propriety  of 
dissolving  and  liquidating  the  company.  At  that  meeting,  the  dissolu- 
tion which  seems  to  be  anxiously  desired  by  every  one  of  the  stock- 
11 
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holders,  was  pronounced  by  five  of  them,  representing — ^as  contended 
by  defendants,  434  shares  out  of  830. 

Plaintifis  admit  that  they  appeared  at  said  meeting,  but  charge  that 
they  were  refused — by  defendants — a  hearing,  oyer  of  the  books  and 
papers  of  the  company,  which  were  retained  and  controlled  by  said 
defendants.  That— for  those  reasons— they  retired  from  the  meeting, 
takii^  with  them  a  majority  of  the  shares  of  stock  of  said  company. 
It  was  then  that,  in  accordance  with  the  tenth  article  of  the  charter, 
Spencer  Field,  J.  B.  Williams  and  N.  C.  Folger  were  elected  liquidating 
commissioners. 

Under  their  own  allegations,  it  appears  that  plaintiffs  could  have 
controlled  the  meeting  of  the  fifteenth  of  February.  The  reasons  given 
by  them  why  they  retired  from  it  do  not  justify  their  course — for,  on 
that  day  and  on  that  occasion,  considering  their  own  allegations,  they 
could  have  obtained  not  only  the  dissolution  desired  by  all  and  opposed 
by  none,  but,  besides,  they  could  have  chosen  the  liquidating  commis- 
sioners, whose  election  is  expressly  provided  for  in  said  charter. 

There  can  be  no  doubt  as  to  the  power  of  courts  to  appoint  receivers 
to  liquidate  the  afliedrs  of  an  insolvent  corporation ;  but  when  and  under 
what  circumstances?  When  there  are  no  persons  to  take  chai^ge  of, 
and  conduct  the  affairs  of  said  corporation.  These  are  the  very  words 
of  one  of  the  decisions  relied  upon  by  plaintiflis'  counsel.    1st  Paige  387. 

In  this  case,  three  of  the  stockholders  of  the  dissolved  company 
appear  to  have  been  elected  as  its  liquidating  commissioners;  and — ^were 
their  election  set  aside  as  null — ^it  is  doubtful  that,  under  the  parties' 
contract,  a  receiver  could  be  appointed.  The  validity  of  that  election 
is  contested  in  the  principal  action,  and — in  that  action,  may  be  inquired 
into. 

It  is  clear,  however,  that — whilst  that  election  stands  unreversed, 
and  no  charge  of  apprehended  fraud  is  made  against  said  commission- 
ers, the  appointment  of  a  receiver  is  not  only  premature,  but  unauthor- 
ized. 

One  of  the  reasons  given  for  the  judgment  in  the  rule  is  **  that  the 
company  is  without  credit  and  means  to  care,  ad  inte7*im,  for  the  prop- 
erty— a  dock  which  needs  pumping  and  other  attention,  to  prevent  it 
from  sinking."  The  appointment  of  a  receiver  would  not  add  to  the 
credit  and  means  of  the  corporation. 

The  sixth  article  of  the  charter  provides  that,  "  unless  removed  for 
cause,  two  of  the  plaintiffs,  Thomas  G.  Mackie  and  John  F.  Follett, 
shall  be — until  the  expiration  of  said  charter,  the  managers  of  the  Dry 
Dock,  and  shall  have  power  to  purchase  all  materials  necessary,  make 
all  contracts,  employ  all  workmen  and  exercise  a  general  supervision 
over  the  workshops  of  said  company."    With  that  important  power  in 
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their  hands  and  under  the  circumstances  already  related,  can  they 
justly  claim  the  appointmea};  of  a  receiver  ?    We  believe  not 

It  is,  therefore,  ordered^  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  appointing  Alfred  A.  Woods  as  receiver  to  the  Ocean, 
Dry  Dock  Company  be  and  it  is  Tiereby  revoked,  and  plaintiff'  rule  to 
appoint  a  receiver  dismissed  at  their  costs  in  both  courts. 


•   No.  6693. 

Thomas  J.  Meshew,  Avendano  Bros.  Subbogated,  vs.  S.  F.  Gould.    Rule 

ON  Sheriff's  Keeper. 

An  a;?ont.  or  depositary,  in  whose  hands  certain  property  attached  in  asuithasbeea 
placed  for  keepinsr  and  sale,  by  the  parties  claiming  adverse  rif?)its  in  the  same, 
can  not  be  compelled  by  the  attaching:  creditor,  on  a  mere  rule,  to  deliver  said 
property,  or  proceeds  of  the  same,  to  the  sheriff.  No  action  can  be  had  against 
the  depositary  in  such  a  case  by  the  attaching  creditor  until  his  rights  have  beea 
fixed  by  a  decree  rendered  contradictorily  with  all  other  parties  asserting  an 
interest  in  the  property. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Bogers, 
J. 

George  L,  Bright  for  plaintiffs  and  appellees. 

Cotton  &  Levy  for  sherifiTs  keeper  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  The  plaintiff,  Meshew,  issued  a  writ  of  attachment 
against  the  property  of  S.  F.  Gould,  and  attached  a  flatboat  load  of 
staves.    The  attachment  was  made  on  the  twenty-sixth  of  January,  1875. 

On  the  twenty-eighth  of  January  an  agreement  was  made  as  fol- 
lows: 

"Thos.  J.  Meshew,  Avendano  Bros.  Subrogated,  vs.  S.  F.  Gould. 
No.  6293,  Fifth  District  CJourt 

"  Whereas,  by  virtue  of  a  writ  of  attachment  issued  in  the  above 
suit,  the  sheriff  has  attached  a  boat  load  of  staves,  and  Traylor  & 
Knight  claim  about  18,000. 

"And  John  E.  Binns  claims  the  balance  of  the  staves  seized  by  the 
sheriff,  of  which  3000  staves  he  alleges  to  have  bought  from  Henry 
Bohannan,  and  3000  made  by  himself  (Binns)  which  he  can  identify, 
being  on  top  and  unmixed  with  any  of  the  staves  claimed  to  have  been 
gotten  out  by  Gould. 

"  Now,  neither  party  admitting  the  claim  of  the  other,  it  is  agreed, 
to  simplify  the  matter,  and  to  save  expense,  that  the  sheriff  shall  appoint 
James  H.  Mehafify  keeper  of  ^1  the  staves,  and  he  is  authorized  to  sell 
the  staves,  the  net  proceeds  of  which  he  shall  deliver  to  the  sheriff. 
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''  Traylor  &  Knight  and  John  E.  Binns  will  make  their  claim  before 
the  court. 

"  MehaHy  will  sell  each  lot  separately  and  render  a  separate  account. 

"  This  agreement  to  amount  to  nothing  more  than  to  substitute  the 
money  for  the  staves.  Mehafly  agreeing  to  discharge  his  obligations  as 
well  as  he  can. 

New  Orleans,  January  28, 1875. 


« 


Thomas  J.  Meshaw, 
per  T.  Avendako, 

John  E.  Binns, 

Stephen  Traylob  for  self  and 
Knight, 

James  H.  Mehaffy.  " 

On  the  eleventh  of  April,  1877,  plaintiff  took  a  rule  on  Mehaffy  as 
follows : 

"On  motion  of  George  L.  Bright,  attorney  for  plaintiff^  and  on 
showing  to  the  court  that  J.  H.  liehaffy  was  appointed  keeper  of  the 
property  attached,  and  took  possession  thereof : 

"  It  is  ordered  by  the  court  that  said  J.  H.  Mehaffy  show  cause 
on  Saturday,  twenty-first  inst.,  why  he  should  not  deliver  to  the  sheriff 
the  property  attached  and  intrusted  to  him  for  keeping. " 

If  Mehaffy  had  paid  no  attention  to  this  rule,  and  the  court  had 
passed  upon  it  ex  parte,  it  should  have  been  dismissed.  On  its  face 
there  is  no  suggestion  of  fact  which  discloses  any  right  or  cause  of 
action  in  the  plaintiff  to  demand  the  specific  thing  which  he  asks  the 
court  to  do.  The  rule  shows  that  the  property  attached  was  intruste<l 
to  Mehaffy  for  keeping ;  and  it  states  no  reason  for  taking  it  out  of  his 
keeping,  no  right  in  plaintiff  to  provoke  such  an  order. 

The  exhibition  of  the  agreement  of  the  twenty-eighth  of  January, 
1875,  makes  the  case  more  conclusive  against  the  plaintiffl  Ttiis  agree- 
ment shows  that  Traylor  &  Knight  claimed  a  part  of  the  property* 
attached  ;  and  that  Binns  claimed  the  remainder.  These  several  claim- 
ants selected  Mehaffy  as  depositary  of  the  property,  and  chaiged  him  to 
sell  it  and  deliver  the  proceeds  to  the  sheriff.  By  its  terms  the  agree- 
ment was  for  the  benefit  of  all,  not  for  the  interest  or  convenience  of  the 
attaching  creditor  alone,  whose  right  was  not  admitted,  but  was  denied 
and  contested.  Plaintiff  could  not  have  maintained  an  action,  in  any 
form,  to  take  this  property  out  of  the  keeping  of  Mehaffy,  without  a 
rescission  of  the  agreement ;  and  the  agreement  could  not  have  been 
rescinded  without  the  consent  of  all  the  parties  in  interest,  or  by  judi- 
cial proceeding  contradictorily  with  all  of  them. 

The  rule  simply  fails  to  disclose  any  right  of  action.  The  agree- 
ment goes  one  step  further  and  shows  that  plaintiff  had  no  such  right. 
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No  such  right  could  have  existed  in  him,  or  in  any  other  one  of  the  par- 
ties to  the  agreement 

Mehaffy,  however,  appeared,  and  he  excepted  to  the  rule,  on  the 
grounds: 

1.  ''The  sherifT  should  be  made  a  party  to  the  rule,  as  a  part  of  the 
proceeds  of  sale  have  been  paid  over  to  him,  and  the  balance  thereof 
retained  for  expenses  incurred  and  paid  out  by  this  relator." 

2.  ''The  paities  in  interest  appointed  exceptor  their  agent  to  sell 
the  property  attached,  and  this  is  not  the  remedy  to  compel  him  to  ren- 
der an  account. " 

"And  should  these  exceptions  be  overruled,  then  your  relator 
answers  that  he  has  sold  all  the  property  turned  over  to  him  as  per  the 
written  agreement,"  etc.,  and  he  goes  on  to  show  what  disposition  he 
made  of  the  proceeds. 

For  the  purposes  of  this  decision  we  need  not  inquire  whether 
Mehaffy,  under  the  agreement,  is  to  be  treated  as  the  sheriff's  keeper,  or 
whether  he  is  to  be  considered  merely  as  the  depositary  of  property  in 
litigation,  selected  by  the  several  claimants,  and  occupying  the  relation 
of  agent  towards  them :  because,  under  the  first  hypothesis,  for  any 
neglect  or  misconduct  of  the  sheriff's  keeper,  with  respect  to  the  prop- 
erty, the  parties  in  interest  would  look  to  and  pursue  the  sheriff,  not 
his  keeper  ;  and  under  the  second  hypothesis,  it  is  manifest  that  a  rule 
can  not  be  maintained  against  an  agent  or  mandatary  to  compel  hiin  to 
render  an  account  of  his  agency. 

The  proceeding  by  rule  is  not  the  proper  mode  of  instituting  suits. 
If  the  parties  choose  to  make  up  and  try  the  issues  on  a  rule  they  may 
certainly  do  so ;  but  if  exception  be  taken,  the  proceeding  must  be  dis- 
missed ;  and  the  complaining  party  remitted  to  his  action,  in  the  ordi- 
nary and  appropriate  form,  by  petition  and  citation. 

The  object  of  the  rule  is  not  to  compel  Mehafify  to  perform  any 
stipulation  of  the  agreement  It  is,  specifically,  to  compel  him  to 
deliver  to  the  sheriff,  in  kind,  the  property  which  he  was  charged,  not 
merely  to  keep,  but,  also,  to  sell.  If  the  property  still  remained  in  the 
hands  of  Mehafify  the  plaintiff  could  not  thus  interfere  with  the  rights  of 
the  other  parties,  and  make  their  agreement  nugatory  by  preventing 
the  sale  by  the  chosen  agent  of  them  all.  If  the  property  had  already 
been  sold  it  would  no  longer  have  been  possible  for  Mehaffy  to  deliver 
it  to  the  sheriff:  and  the  court  had  no  power  or  authority,  under  the 
rule,  to  compel  Mehaffy  to  account  for  and  deliver  the  proceeds  to  the 
sheriff  because  no  such  thing  was  demanded  in  the  rule. 

But  suppose  the  proceeding  were  r^ular :  what  are  the  rights  of 
the  plaintiff?  The  record  does  not  inform  us  what  disposition  has 
been  made  of  the  attachment  suit,  nor  of  the  claims  of  Traylor  & 
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Knight  and  Binns  to  the  property  attached.  The  plaintiff  wiU  have  no 
right  to  touch  the  property  attached,  or  any  part  of  the  proceeds, 
unless  and  until  there  shall  first  be  rendered  a  judgment  in  his  favor, 
against  Gould,  with  lien  and  privilege  on  the  property  attached ;  and 
against  Traylor  &  Knight  and  Binns  disallowing  their  claims  to  that  prop- 
erty, in  whole  or  in  part. 

The  property  in  question  had  been  shipped  and  consigned  to 
Mehaffy  by  Binns.  The  account  filed  by  MehalTy  shows  that  he  had 
sold  all  of  it  and  had  paid  to  the  sheriff  all  the  proceeds  that  remained 
in  his  hands,  after  deducting  certain  advances  and  charges  which  might 
well  be  allowed  as  between  him  and  his  consigner  and  Traylor  &  Knight 
It  is  eminently  improper,  therefore,  that  any  proceedings  should  be  had, 
or  Judgment  rendered,  against  Meh&fty  at  the  instance  of  the  attachlDg 
creditor  alone,  until  his  rights  and  those  of  Binns  and  Traylor  & 
Knight,  with  respect  to  the  property  attached,  be  determined.  No  judg- 
ment rendered  in  such  a  proceeding  would  conclude  the  other  parties  in 
interest ;  and  if  Mehaffy's  liability  should  be  fixed,  in  this  proceeding, 
and  he  be  ordered  to  pay  over  a  certain  sum  to  the  sherifT,  in  the  event 
that  Binns  and  Traylor  &  Knight  should  make  good  their  claims,  in 
whole  or  in  part,  Mehaffy  would  be  subject  to  like  proceeding  at  their 
instance,  to  compel  him  to  account  to  them,  and  pay  over  to  the  sheriff 
another  and  additional  sum. 

We  think  the  district  judge  erred  in  maintaining  the  rule,  and  in 
r^idering  judgment  against  Mehaffy ;  and  that  the  exception  of 
Mehafl^  should  have  been  mainteiined  and  the  rule  dismissed. 

This  decision  is  not  intended  to  have  the  effect  of  a  final  determina- 
tion of  the  rights  of  the  attaching  creditor,  or  of  the  claimants  of  the 
property  attached.  Their  rights,  whatever  they  may  have  been,  at  the 
time  of  the  taking  of  this  rule,  either  under  the  agreement  of  the 
eighteenth  of  January,  1875,  or  otherwise,  against  Mehaffy,  or  against 
the  sheriff,  are  reserved,  and  remain  wholly  unimpaired  by  the  decision 
now  rendered. 

It  is,  therefore,  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  reversed,  avoided,  and  annulled,  and  that  the  rule 
herein  taken  be  dismissed  with  costs  in  both  courts. 
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Property  purchased  durins:  marrlatire  by  the  wife,  in  her  own  name,  with  her  sepa- 
rate money,  which  she  has  always  kept,  the  administration  of  which  has  never 
been  under  the  husband's  control,  is  her  paraphernal  property,  and  can  not  be 
seized  by  any  of  the  husband's  creditors. 

Where  the  validity  of  a  wife's  title  to  property  bought  by  her  during  marrlatre  is 
assailed,  and  the  property  is  claimed  by  the  husband's  creditors  as  community 
property,  the  wife  may  prove  by  parol  evidence  that  the  property  was  purchased 
by  her  with  her  separate  funds. 

The  omission  to  state  in  the  act  of  sale  to  a  wife,  of  property  bouflrht  by  her  durin^r 
marriafire.  that  it  was  bouorht  with  her  paraphernal  funds  does  not  prejudice  her 
title  or  increase  the  burden  of  proof  which  the  law  imposes  on  her  in  the  vindica- 
tion of  her  title. 

Testimony  igriven  by  a  witness  in  one  trial  can  not  be  introduced  to  impeach  his 
evidence  ffiven  in  a  subsequent  trial,  unless  a  proper  foundation  for  it  is  laid  by 
statini?  to  the  witness,  at  his  examination  on  the  second  trial,  what  he  had  testi- 
fied on  the  former  trial. 

Profits  derived  during  marriatre  from  the  use  of  paraphernal  funds  under  the  con- 
trol of  the  wife,  are  paraphernal. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orieans.    mghtor, 

Louque  &  Fernandez  for  plaintifT  and  appellant. 

CuUom  &  Caatellanos  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Under  a  writ  of  fieri  facias  issued  on  a  judgment  in  favor 
of  the  administratrix  of  Henry  Pinard  against  Peter  Holten,  the  sheriff 
seized  and  advertised  for  sale  the  undivided  half  of  a  lot  of  ground. 

Mary  Ann  Coeller,  wife  of  Peter  Holten,  filed  a  third  opposition, 
claiming  to  be  the  owner  of  the  property  seized,  and  she  obtained  an 
injunction  against  further  proceedings.  She  alleges,  in  her  petition, 
that  she  acquired  this  property  of  Eisenman,  by  purchase,  for  five  hun- 
dred dollars  in  cash,  with  funds  derived  from  the  Income  and  revenue 
of  her  separate,  personal,  paraphernal  estate,  which  she  alone  adminis- 
tered, independently  of  her  husband,  and  which  never  came  under  his 
administration;  that  she  has  had  real  and  actual  possession  of  the  prop- 
erty since  the  twenty-fifth  of  June,  1874 ;  and  that  no  other  person  has 
any  claim  or  right  of  ownership  to  the  same  or  any  part  thereof. 

The  administratrix  answered  by  general  denial ;  and  she  prayed 
for  the  dissolution  of  the  injunction-  with  damages. 

On  the  first  trial  in  April,  1675,  there  was  judgment  perpetuating 
the  injunction.  A  new  trial  was  granted,  pending  which  the  judge  died. 
His  successor  in  office  heard  the  same  witnesses  on  the  second  trial,  in 
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April,  1877,  and  rendered  judgment  decreeing  third  opponent  to  be  the 
owner  of  the  property  seized,  and  perpetuating  the  injunction  ;  and  the 
administratrix  appealed. 

The  testimony  shows  that  Mrs.  Holten  had  served  continuously  in 
the  same  family,  at  Louisville,  from  the  twelfth  to  the  twenty-first  year 
of  her  age.  That  she  left  her  eamingB  in  the  hands  of  her  employer 
until  she  was  about  to  remove  with  her  father  to  New  Orleans.  That 
she  had  no  expenses  except  for  clothing  ;  that  she  married  Peter  Hol- 
ten in  1869,  about  a  year  after  her  removal ;  that  she  never  allowed  him 
to  have  possession  or  control  of  her  money ;  that  he  had  been  on  the 
police  force,  had  been  addicted  to  drink  and  was  fond  of  betting  on 
horse  races,  at  which  he  was  not  successful ;  and  that  she  bought  the 
small  quantity  of  furniture  with  which  they  went  to  housekeeping.  Hol- 
ten was  flour  inspector  in  1873,  but  it  is  not  shown  what  he  earned,  or 
that  he  saved  any  thing,  or  that  he  had  either  property  or  regular 
calling. 

Mrs.  Holten  was  a  hardworking  woman ;  she  kept  house  without  a 
servant,  and  made  and  saved  whenever  she  could.  She  says  her  hus- 
band supplied  the  money  for  housekeeping  purposes.  Her  brother-in- 
law,  Patrick  Holten,  took  her  money  and  speculated  for  her  in  city 
ciaims  and  securities,  making  from  $300  to  $400  profit  for  her.  He 
made  several  returns  to  her,  and  when  he  was  taken  sick  with  his  last 
illness  he  sent  her,  by  his  brother,  James  Holten,  in  March,  1874,  the 
amoimt  remaining  in  his  hands,  seven  hundred  dollars.  James  Holten 
testified  that  he  had  heard  Patrick  advising  his  sister-in-law  to  buy  prop- 
erty with  this  money  to  keep  it  out  of  the  hands  of  her  husband. 

It  was  shown  that  Mrs.  Holten  lent  money  to  different  persons, 
$550  to  her  brother  to  assist  him  in  establishing  a  store  at  Bayou  Ooula ; 
to  Jamee  Lewis  sometimes  $50,  sometimes  $100,  sometimes  as  much  as 
$150  ;  and  to  other  persons,  at  different  times,  smaller  sums.  She  testi- 
fied that  she  gave  money  to  Patrick  Holten,  to  be  used  in  speculating 
for  her  account,  whenever  he  called  for  it ;  and  that  he  accounted  and 
made  returns  to  her,  sometimes  in  sixty,  sometimes  in  ninety  days. 

In  June,  1874,  Lewis  found  an  opportunity  to  buy  some  lots  adjoin* 
ing  his  property  and  near  the  place  at  which  Mrs.  Holten  lived.  He  had 
not  cash  enough  to  make  the  payments  and,  knowing  that  Mrs.  Holten 
had  money,  he  proposed  to  her  that  she  should  join  him  in  the  purchase. 
The  price  of  the  three  lots  was  $1800 ;  and  Mrs.  Holten,  considering  the 
investment  a  good  one,  gave  him  $1000 ;  and  he  made  and  completed 
the  n^otiation.  The  lot  in  question  was  one  of  the  three,  and  the 
price  paid  was  $1000  in  cash.  The  conveyance  was  made,  by  notarial 
act,  on  the  twenty-fifth  of  June,  1874,  to  Lewis  and  Mrs.  Holten,. 
authorized  and  assisted  by  her  husband.    The  other  lots  were  purchased 
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of  Stewart,  as  Lewis  testified,  but  the  title  was  not  produced,  nor  is  it  in 
question  in  this  case. 

If  the  testimony  was  admissible  and  the  witnesses  are  to  be  believed, 
the  proof  is  clear  that  Mrs.  Holten  purchased  this  property  with  her 
own  separate,  paraphernal  means,  which  she  alone  administered,  and 
which  she  never  permitted  her  husband  to  handle  or  administer. 

Ck)unsel  for  the  administratrix  objected,  on  the  trial,  that  the  testi- 
mony was  not  admissible,  on  several  grounds,  all  of  which  may  be  thus 
stated: 

1.  That  the  act  of  sale  under  which  Mrs.  Holten  claims,  which  was 
recorded  in  the  conveyance  office,  showed  the  property  seized  to  be  com- 
munity property. 

2.  That  the  act  contains  no  declaration  that  the  purchase  was  made 
with  the  wife's  paraphernal  funds,  or  that  the  property  was  purchased 
for  her  own  or  separate  benefit. 

3.  That  the  act  of  sale  can  not  be  changed  or  supplemented,  nor 
can  title  to  real  property  be  proven  by  parol  testimony. 

First.  The  presumption  is  that  all  property  acquired  during  mar- 
riage^ by  husband  and  wife  or  by  either,  belongs  to  the  community. 
This,  however,  is  a  general  rule  subject  to  exceptions;  and  the  pre- 
sumption may  be  overthrown  by  proof.  The  recording  of  an  act  convey- 
ing property  to  the  wife,  which  actually  belongs  to  the  community,  cer- 
tainly does  not  give  additional  credit  to  the  husband ;  nor  does  it  show 
that  the  property  belongs  to  the  community.  It  merely  creates  a  pre- 
sumption, and  every  one  knows  it  is  but  a  presumption,  dependent  on 
proof  which  must  be  sought  elsewhere  than  in  the  act  or  in  the  registry. 
See  Savenat  vs.  LeBreton,  1  La.  520 ;  Dominguez  vs.  Lee,  17  La.  295  ; 
Terrell  vs.  Cutrer,  1  Rob.  367 ;  Stroud  vs.  Humble,  2  An.  930 ,  Metcalf 
vs.  Clark,  8  An.  286. 

Second.  The  two  remaining  objections  may  be  considered  together, 
and  they  have  both  been  passed  upon  authoritatively  by  this  court.  In 
Terrell  vs.  Cutrer  the  precise  objections  were : 

1.  That  a  married  woman  who  wishes  to  invest  her  paraphernal 
funds  in  the  purchase  of  property  must,  in  order  to  prevent  its  becom- 
ing a  part  of  the  community,  declare,  by  notarial  act,  that  she  purchases 
for  her  sole  account,  and  from  what  source  she  obtained  the  money 
given  in  payment. 

2.  That  parol  testimony  is  not  admissible  to  prove  that  the  pur- 
chase was  made  with  paraphernal  funds. 

The  court  held  that  the  law  does  not  require  the  title  to  be  by 
authentic  act ;  and  that  the  testimony  was  admissible.    1  Rob.  368. 

In  Savenat  vs.  LeBreton  the  proof  was  that  the  lot  of  ground  in 
question  was  conveyed  to  the  husband  by  the  aunt  of  his  wife,  on 
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account  of  a  sum  of  mooey  deposited  with  the  aunt,  inherited  by  the 
wife.  The  court  held  that  the  lot  was  the  paraphernal  property  of  the 
wife,  and  she  recovered  it  from  the  vendee  of  her  husband.  This  decis- 
ion was  under  the  Spanish  law ;  but  the  court  said  our  C!odes  would, 
perhaps,  be  more  favorable  to  the  matrimonial  rights  of  the  wife  than 
the  former  Spanish  laws.    1  La.  523. 

In  Metcalf  vs.  Clark  it  was  again  urged  that  the  investment  of  the 
paraphernal  funds  should  be  expressed  in  the  act  by  which  the  wife 
claims  to  have  acquired  the  property.  The  court  said  :  "  The  objection 
does  not  appear  to  us  to  be  founded  in  law.  *  *  * 

The  wife,  if  required,  would  be  bound  in  all  cases  to  prove  the  reality  of 
the  sale  to  her  dehors  the  act."    8  An.  287. 

As  the  taking  of  the  title  in  the  name  of  the  wife  does  not,  in  a  con- 
test with  creditors,  create  even  a  presumption  that  she  made  the  pur- 
chase with  paraphernal  funds,  the  declaration  to  that  effect  in  the  act  is 
of  no  force  or  value,  nor  does  it  relieve  her  of  the  burden,  nor  does  the 
omission  of  any  statement  to  that  effect  add  to  the  burden  which  the 
law  imposes  upon  the  wife,  to  prove  dehors  the  act,  the  facts  necessary 
to  establish  a  separate  title  in  her.  It  is  the  proof  of  the  fact,  not  any 
declaration  of  the  fact,  that  she  made  the  purchase  for  herself,  with  her 
paraphernal  funds,  that  vests  the  title  in  her  to  the  exclusion  of  the 
community ;  and  that  fact  may  be  proven  by  any  testimony  which 
would  be  admissible  in  a  judicial  tribunal  to  establish  any  controverted 
fact  In  Edwards  vs.  Edwards,  29  An.  597,  where  the  creditor  of  the 
husband  relied  solely  on  the  legal  presumption  resulting  from  the  fact 
that  the  property  was  acquired  during  the  marriage,  we  held  that 
parol  evidence  was  properly  admitted  to  rebut  that  presumption. 

On  the  second  trial  the  counsel  for  the  administratrix  offered  to 
introduce  the  testimony  given  by  some  of  the  witnesses  on  the  first 
trial,  to  rebut  and  contradict  their  testimony  given  on  the  second  trial. 
This  was  objected  to  on  the  groimd,  as  stated  in  the  bill  of  exceptions, 
"that  counsel  for  defendant  has  not  placed  said  witnesses  on  their 
guard. " 

We  think  the  court  did  not  err  in  rejecting  this  testimony.  It  is 
elementary  that  a  witness  can  not  be  impeached  by  proof  of  contradic- 
tory statements  made  on  some  other  occasion,  without  firat  laying  proper 
foundation,  by  directing  his  attention  to  the  former  statements  and 
giving  him  a  fair  opportunity  to  explain  them  if  he  can.  The  only 
foundation  laid  in  this  case  was  the  statement  made  to  Mrs.  Holten, 
by  her  own  counsel,  who,  at  the  beginning  of  his  examination,  on  the 
second  trial,  said :  "  I  will  ask  you  precisely  the  questions  that  were 
asked  you  before. "  This  is  not  the  foundation  which  the  law  contem- 
plates ;  but  if  the  counsel  for  the  administratrix  had  made  this  state- 
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ment,  in  his  cross-examination,  it  would  have  been  wholly  insufficient. 
He  should  have  informed  her  precisely  what  she  answered  on  the  for- 
mer trial,  not  what  questions  had  been  asked.  To  tell  a  witness  that 
the  same  questions  would  be  asked,  does  not  inform  him  what  answers 
he  made;  and  it  would  have  been  most  extraordinary  if  the  witness,  after 
the  lapse  of  two  years,  had  answered  the  same  questions  in  the  same 
language,  or  even  to  the  same  effect,  in  a  minute  cross-examination. 

Although  the  testimony  was  properly  rejected,  we  have  read  it,  and 
compared  it  with  that  given  on  the  second  trial  There  are  some  dis- 
crepancies, particularly  as  to  dates  and  amounts,  with  respect  to  which 
memory  is  necessarily  and  proverbially  treacherous ;  but  the  material 
facts  are  not  contradicted  :  that  Mrs.  Holten  had  and  brought  with  her 
from  Kentucky  more  money  than  she  paid  for  the  property  seized ; 
that  she  administered  this  money  alone,  without  the  interference  or 
agency  of  her  husband ;  that  she  made  frequent  loans  to  different  per- 
sons ;  that  Patrick  Holten  speculated  with  her  money,  on  her  account, 
and  made  profits  for  her ;  and  that  in  March,  1874,  a  few  months  before 
she  made  this  purchase,  when  Patrick  was  no  longer  able  to  attend  to 
business,  he  sent  to  her  by  James  Holten  seven  hundred  dollars,  the 
money  remaining  in  his  hands  belonging  to  her. 

The  l^al  presumption  that  this  property  belongs  to  the  commu- 
nity simply  because  it  was  acquired  during  the  marriage  is  completely 
destroyed  by  the  testimony  in  this  case,  which  is  not  contradicted  ;  and 
on  a  question  of  fact  we  should  not  be  justified  in  disregardiug  the  con- 
clusions of  two  district  judges,  who  successively  tried  the  case,  and  who 
saw  and  heard  the  same  witnesses,  the  one  two  years  after  the  other. 
It  was  not  shown  that  the  community  had  any  means  or  property. 
The  advice  of  Patrick  Holten  to  his  sister-in-law,  coupled  with  what  is 
proven  with  respect  to  Peter  Holten's  habits,  makes  it  improbable  that 
he  had  saved  much  from  his  earnings,  or  that  he  furnished  the  money 
which  Mrs.  Holten  lent  on  so  many  different  occasions,  or  that  with 
which  Patrick  Holten  speculated  so  successfully  for  his  sister-in-law,  or 
the  $1000  which  she  gave  to  Lewis  to  pay  her  part  of  the  price  of  the 
property  in  question. 

If  during  the  marriage  Mrs.  Holten  had  saved  the  earniugs  of  her 
needle,  or  of  any  other  work  or  labor,  and  had  invested  them  in  pro- 
perty, it  would  have  belonged  to  the  community,  because  the  labor, 
skill,  and  industry  of  husband  and  wife  belong  to  the  conjugal  partner- 
ship ;  but  the  profits  derived  from  the  use  of  her  money,  the  fruits  of 
her  paraphernal  means,  always  administered  by  herself  alone,  did  not 
belong  to  the  community ;  and  the  property  purchased  by  her  with  her 
separate  paraphernal  means,  is  also  separate,  paraphernal ;  and  it  is  not 
liable  for  the  debts  of  the  husband  or  the  community. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 
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No.  6300. 
Nathaniel  Montross  vs.  Samxjel  Jamison. 

Where  property  sold  at  public  sale  Is  bought  by  three  persons  in  indivision,  each 
beinfir  entitled,  by  agreement  amoni;  themselves  to  a  certain  undivided  portion 
of  the  property,  any  one  of  the  common  owners  who  has  paid  his  share  of  the 
adjudicated  price,  has  a  riffht  to  demand  from  the  sheriff  a  deed  of  sale  for  his 
undivided  portion;  and  no  one  of  the  co- proprietors  is  entitled  to  oppose  the 
demand  on  the  erround  that  the  taxes  on  the  property  have  not  been  paid. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CitUom, 

A  J. 

A.  &  W,  Voorhiea  for  the  N.  O.  National  Banking  Association. 

Armand  Pitot  for  the  Citizens'  Bank. 

T.  Gilmore  &  Sons  for  the  Hlbernia  Bank. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  and  by  a  rule  filed  on  the  16th  of  November,  1875, 
the  Citizens'  Bank  prays  that  the  civil  sheriff  of  the  parish  of  Orleans, 
be  ordered  to  complete  and  give  to  said  bank  a  deed  of  sale  for  the  two 
undivided  fifths  of  the  property  known  as  the  Imperial — the  whole  of 
which,  on  the  18th  of  February  1873,  was  sold  under  execution,  and 
adjudicated — as  an  entirety — to  Paul  Fourchy,  for  the  New  Orleans 
National  Banking  Association,  the  Hlbernia  National  Bank  and  the  Citi- 
zens' Bank. 

The  adjudicatees  paid  in  full  the  amount  called  for  by  the  writ 
under  which  said  property  was  seized  and  sold,  and — between  them — 
they  fixed  as  follows  the  proportion  of  each  of  them  in  the  Imperial: 
the  Citizens'  Bank  two  fifths,  the  Hibemia  one  fifth,  the  New  Orleans 
National  Banking  Association,  the  balance.  Under  subsequent  proceed- 
ings by  the  creditors  in  the  first  and  aforesaid  execution,  the  whole  of 
the  same  property  was  again  seized  and  advertised  for  sale.  At  the 
second  sale,  the  two  fifths  previously  adjudicated  to  the  New  Orleans 
National  Banking  Association  were  purchased  by  one  of  the  seizing 
creditors. 

That  Banking  Association  alone  opposes  the  granting  of  the  order 

sought  to  be  obtained  by  the  Citizens'  Bank.    Its  opposition  is  based  on 
the  grounds: 

1.  That  the  Imperial  was  adjudicated  as  a  whole,  not  in  parts;  that 
but  one  title  can  be  given,  for  the  whole — to  the  three  purchasers,  and 
that  no  separate  title  can  be  given  to  each  of  them. 

2.  That  the  taxes  due,  or  which — from  the  recorder's  certificate, 
appear  to  be  due  on  said  property,  have  not  been  paid. 

3.  That— as  the  proportion  of  the  New  Orleans  National  Banking 
Association  in  the  Imperial,  was  again  seized  and  again  sold — at  the  suit 
of  the  creditors  by  whom  it  had  already  been  seized  and  sold — a  decree 
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allowing  the  demand  of  the  Citizens*  Bank,  might  be  invoked  by  those 
creditors  as  a  bar  to  any  attempt — on  the  part  of  the  New  Orleans 
National  Banking  Association,  to  compel  a  completioa  of  its  title  under 
the  adjudication  of  the  18th  of  February  1873. 

Of  these  several  grounds,  not  one  is  tenable. 

It  is  admitted-7-by  the  New  Orleans  National  Banking  Association — 
that,  after  the  adjudication  to  Fourchy,  then  acting  for  the  three  banks, 
the  proportion  of  each  of  the  banks  was  fixed  by  and  between  the  inter- 
dsted  parties,  and — by  that  mutual  agreement,  the  plaintiff  in  rule 
became  the  owner  of  two  undivided  fifths  of  the  Imperial  At  that  time 
and  under  that  agreement,  would  the  New  Orleans  National  Banking 
Association  have  objected  to  the  completion  and  delivery,  by  the  sheriff, 
of  a  separate  deed  of  sale  to  each  of  the  purchasers,  for  the  acknowl- 
edged share  of  each  of  them  in  the  joint  purchase?  Assuredly  not. 
That  bank  can  not  justly,  now,  raise  an  objection,  the  maintenance  or 
dismissal  of  which  can  neither  increase  nor  reduce  its  rights. 

The  Citizens'  Bank  has  bought — that  is  shown  by  the  return  on  the 
writ :  of  the  property  adjudicated  to  the  three  banks,  the  Citizens*  owns 
the  two  fifths,  that  is  thrice  judicially  admitted — :  of  the  proportion  of 
the  price  for  which  it  was  liable,  the  Citizens'  Bank  has  paid  every  cent, 
that  is  proven.  That  bank  is  asking,  not  the  recognition  of  a  disputed 
title,  but  the  evidence  of  a  title  disputed  by  none,  recognized  by  all. 
Under  what  rule  of  law  or  equity,  could  we  ignore  and  disregard  the 
sheriffs  adjudication,  the  payment  of  its  price,  the  parties'  agreement 
as  to  their  respective  shares,  and  suspend  the  issuance  to  plaintiff  of  the 
muniment  of  its  title  ? 

The  naked  allegation  that  the  taxes  due  on  the  Imperial  have  not 
been  paid,  is  contradicted  by  facts  and  presumptions,  by  tax-receipts, 
the  silence  of  the  sheriff,  the  inaction  of  the  collector.  The  certifi- 
cates of  recorders — here  and  elsewhere — often  show,  not  what  is  due, 
but  what  was  due.  This,  however,  is  no  concern  of  the  New  Orleans 
National  Banking  Association,  and — inasmuch  as  the  collector  does  not 
complain,  we  take  for  granted  that  the  bank  has  settled  to  his  satisfac- 
tion. 

If,  as  contended  by  the  Banking  Association,  it  has  not  forfeited  or 
lost  the  title  which  it  appears  to  have  acquired. on  the  eighteenth  of 
February  1873,  the  apprehension  that  our  degree  on  the  rule  might 
impair  that  title,  or  prevent  its  completion,  is  certainly  unfounded.  Far 
from  inflicting  the  apprehended  injury,  that  decree — ^if  its  effects  extend 
beyond  this  controversy,  could  only  be  construed  as  the  recognition  of 
a  common  title,  a  fraction  of  which  is  claimed  by  appellants. 

The  facts  disclosed  on  the  trial  justify  the  judgment  of  the  lower 
court,  and  that  judgment  is  affirmed  with  costs. 
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Brown  vs.  Bouny  et  al. 

48   ao8 

30    174  Edmund  Brown  vs.  Emile  Bouny  et  al. 

119     786 

Where  the  property  of  a  suocessfon  is  sold  by  a  mortsafte  creditor  under  executory 

■ 

process,  without  maklnsr  the  succession  a  party  to  the  proceed ine:,  and  no  fraud 
is  shown,  and  it  appears  that  the  money  was  applied  to  the  debts  of  the  saeees- 
sion.  the  heirs  can  not  annul  the  sale,  and  recover  the  property,  without  tender- 
ins:  to  the  innocent  purchaser  of  the  same,  the  price  he  had  paid  for  it. 

■ 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Bogers, 

E.  K.  Washington  for  plaintiff  and  appellant. 

Jerome  Meunier  and  T.  Oilmore  dt  Sojis  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  alleges  in  substance  that  he  is  the  son  and 
heir  of  Mrs.  Causay  Brown,  who  died  in  the  State  of  Mississippi  about 
the  twenty-ninth  April,  1873.  That  she  owned  certain  property  in  New 
Orleans  on  which  Bouny  held  a  mortgage  granted  by  her.  That  on  the 
fourth  May,  1874,  Bouny  sued  out  executory  process,  and  sold  said 
property  without  said  Mrs.  Brown  or  her  succession  having  any  legal 
notice  thereof.  That  the  property  was  adjudicated  to  the  other  defend- 
ant, IMoQuade,  for  $1389  at  said  sale.  He  alleges  the  nullity  of  the  sale' 
for  the  reasons  stated,  and  cites  Bouny  and  McQuade  as  defendants. 
Both  defendants  excepted  that  the  petition  disclosed  no  cause  of  action, 
and  McQuade  further  excepted  that  restitution  or  an  offer  of  restitution 
of  the  price  paid  by  him  was  a  condition  precedent  to  plaintiff's  action 
of  nullity.  On  the  trial  of  this  exception  plaintiff  and  defendants  each 
offered  in  evidence  the  record  of  the  seizure  and  sale  case  referred  to. 

The  notices  of  judgment  and  of  seizure,  the  sheriff's  returns  state, 
were  served  at  Mrs.  Brown's  domicile  in  New  Orleans  by  leaving  them 
with  plaintiff,  her  son,  she  being  absent  The  record  of  this  seizure  and 
sale  shows  that  McQuade  bought  the  property  for  $1389,  and  paid  the 
cash,  which  was  applied  first  to  the  costs,  then  to  the  taxes  due  on  the 
property,  and  the  balance,  $1018,  to  the  writ,  which  was  not  fully  satisfied 
thereby.  The  plaintiff  does  not  dispute — ^but,  on  the  contrary,  admits — 
that  this  mortgage  debt  was  a  just  one.  He^  does  not  allege  that  the 
property  brought  less  than  it  was  worth.  It  is  indisputably  proved  that 
the  proceeds  of  this  sale  went  to  pay  just  debts  of  Mrs.  Brown ;  to  wit : 
her  taxes  and  this  mortgage  claim.  There  is  no  pretense  or  allegation 
of  fraud  in  the  defendants.  Undei:  this  state  of  facts,  it  is  almost  ele- 
mentary that  plaintiff,  who  is  the  heir  at  law  of  the  seized  debtor,  can 
not  wrest  this  property  out  of  the  hands  of  an  innocent  third  purchaser' 
without  restoring  or  offering  to  restore  the  amounts  thus  paid  by  him. 
It  is  very  questionable  whether,  even  if  he  had  tendered  the  amount,  he 
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could  recover  the  property,  without  alleging  and  proving  that  he  was 
injured  by  the  sale.  See  Barrett  vs.  Emmerson,  8  An.  503 ;  Stockton  vs. 
Donnay,  6  An.  581. 

Even  a  minor  whose  property  has  been  alienated  without  the  forms 
of  law — or  in  violation  of  law  even — can  not  recover  it  back  without 
restoring  the  advantages  he  may  have  received.  See  6  N.  S.  684 ;  21  An. 
385  ;  O.  C.  C.  2226. 

He  who  seeks  equity  must  do  equity.  No  court  under  the  facts  dis- 
closed by  this  record  would  give  the  plaintiff  this  property  without  first 
requiring  him  to  make  restitution,  and  when  this  want  of  restitution  or 
offer  of  restitution  was  set  up  by  way  of  exception  the  court  properly 
sustained  it 

The  judgment  is  affirmed,  with  costs  of  both  courts. 


No.  6605. 
Louis  Fix  vs.  Succession  op  Mbs.  W.  H.  Dierker. 

In  a  possessory  action  the  plaintiff's  title  to  the  property  in  contest  is  put  at  issue, 
and  therefore  its  validity  may  l>e  Judicially  inquired  into. 

A  tax-sale  of  property,  sold  under  an  assessment  made  in  the  name  of  a  deceased 
person  to  whom  the  property  had  not  actually  belonged,  and  without  any  notice 
served  on  any  person  in  interest,  is  utterly  without  effect;  and  no  judgment 
subseauentiy  rendered  on  monition,  can  impart  any  validity  to  the  title  passed 
by  such  a  sale. 

So  much  of  the  price,  paid  by  a  purchaser  of  property  at  a  void  tax -sale,  as  was 
really  due  on  the  property  for  taxes,  he  is  entitled  to  be  refunded. 

i  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tiswt, 
-lx  J. 

Louqwe  dt  Fernandez  and  T.  A,  Flanagan  for  plaintiff  and  appellant. 

W.  0.  Benegre  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Plaintiff  alleges  that,  on  the  23d  of  October,  1875,  he 
acquired,  at  a  tax-sale,  two  lots  of  ground  situated  in  the  city  of  New 
Orleans,  assessed  in  the  name  of  Henry  Dierker,  and  sold  for  the  taxes 
thereon  due  in  1873.  Those  lots,  which — together — ^had  been  assessed  at 
from  nine  to  thirteen  thousand  dollars,  were  purchased  by  plaintiff  for 
less  than  five  hundred. 

Whose  property  was  thus  sold?  Was  it  the  property  of  Henry 
Dierker  ?  It  was  not;  it  was  that  of  his  widow  and  children,  a  portion 
of  which  was  acquired  from  plaintiff  himself,  by  Mrs.  Dierker,  after  the 
death  of  her  husband,  and  for  five  thousand  dollars.  As  to  that  portion. 
Fix  knew  that  the  lot  seized  as  belonging  to  the  husband,  was  and  had 
not  ceased  to  be  the  property  of  the  wife. 
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Fix  TS.  Suooession  of  Mrs.  Dlerker. 

The  sales  from  the  collector  to  Fix  were  confirmed  by  the  Auditor. 
Belying  on  those  deeds,  and  on  a  judgment  rendered  on  a  monition  pub- 
lished by  him,  and  by  which  those  sales  were  homologated,  he  filed— in 
the  Second  District  Court — a  petition  in  which  he  prayed  to  be  placed  in 
possession  of  the  property  so  acquired  by  him.  He  died,  and  Mrs.  Fix 
is  now  prosecuting-— in  her  own  name  and  as  tutrix  of  her  children,  the 
Auit  commenced  by  her  husband. 

She  contends  that  her  action  is  but  a  possessory  action,  and  that 
defendant  can  not  inquire  into  the  validity  of  the  title  acquired  by  Louis 
Fix.  This,  evidently,  is  a  mistake,  and  why  ?  Because,  to  succeed  In 
her  application,  the  first  condition  imposed  upon  her  by  the  law  which 
she  Invokes,  is  "  that  she  shall  present  her  title  to  either  the  parish  or 
the  district  court. 

In  this  case,  what  are  the  facts  ?  Henry  Dierker  died  on  the  third 
of  March,  1870.  His  property,  if  any  he  had,  passed  to  his  legal  repre- 
aentatives.  His  wife  died  after  him,  and  the  two  lots  purchased  by 
plaintiff  were  inventoried  as  her  property.  She  bought  one  of  those 
lots  from  plaintiff,  and  built  on  both  at  a  cost  of  ten  thousand  dollars. 

Though  it  does  not  appear  that,  at  any  time,  Henry  Dierker  owned 
any  portion  of  that  property — though  it  appears  that,  from  March,  1870, 
whatever  he  may  have  owned  descended  to  his  children,  those  lots  were, 
in  1872,  assessed  in  his  name,  and — thereafter — ^twice  sold  by  the  same 
collector  and  for  the  same  tax.  A  son  of  Dierker  wanted  to  pay  the 
taxes  and  advised  his  mother  to  pay  them.  No — said  Fix— let  them  sell 
the  property.'  I  will  buy  and  return  it  to  you.  It  was  sold,  he  bought 
and  refused  to  either  return  it,  or  allow  the  widow  and  son  of  Dierker  to 
redeem  it. 

Two  sales  of  that  property  were  made  by  the  tax-collector.  Accord- 
ing to  his  declaration,  he  annulled  the  first  Previous  to  the  first  of 
said  sales,  on  the  22d  of  January,  1875,  his  derk  prepared  a  notice, 
addressed  to  Henry  Dierker,  who  died  about  five  years  before,  calling 
for  the  payment  of  the  tax  alleged  to  be  due  by  him,  another  notice,  one 
of  seizure,  addressed  as  the  other  to  one  who  had  ceased  to  exist,  waB 
also  prepared  by  said  clerk,  and — through  him — ^the  collector  heard  that 
both  of  said  notices  had  been  served  on  Mrs.  Dierker.  After  the  first 
sale  and  its  cancellation,  the  property — if  seized  at  all— was  seized, 
advertised  for  sale  and  sold  without  notice  to  either  the  dead  man,  his 
widow  or  children. 

In  June  last,  we  held  at  Opelousas,  and  we  adhere  to  that  decision, 
*'  that,  as  the  assessment  stands  in  lieu  of  a  judgment,  where  there  is 
no  assessment  or  judgment  against  the  true  owner,  there  can  be  no 
valid  sale.  That  such  a  defect  is  a  radical  one,"  and— as  a  matter  of 
course — one  which  can  not  be  cured  by  monition.    Ante  p.  509. 
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Of  what  plaintiff  has  paid,  he  should  be  re-lmbursed  what  was  justly 
<due,  but  that,  and  perhaps  more,  has  been  offered  to  him,  and  that  he 
has  refused  to  accept  The  property,  the  possession  of  which  is  now 
<3laimed  from  the  public  administrator,  never  was  in  that  officer's  posses- 
sion, and  to  that  property  Fix  had  no  title. 

The  facts  and  the  law  justify  the  judgment  appealed  from,  and  that 
Judgment  is  affirmed  with  costs. 


No.  6466. 
Ceuna  BouTTfi,  Wife,  etc.,  et  al.  vs.  Executors  op  rRAN90i8  BouTTfi  et  al. 

Where  two  separate  appeals  from  two  separate  decrees  are  sranted  on  the  prayer  of 
one  petition,  and  the  appeal  bond  only  refers  to  one  of  the  decrees,  the  appeal 
from  the  decree  not  referred  to  in  the  bond  will  bo  dismissed. 

One  who  has  been  improperly  made  a  party  to  an  appeal  is  not  qualifled  to  ask  that 
the  appeal  be  dismissed. 

One  who  was  not  a  party  to  the  suit  in  the  court  below,  can  not  be  made  a  party 
appellee  to  it. 

The  widow  and  heirs  of  a  decedent  have  a  ri^ht  to  intervene  and  appeal  from  a  judiar- 
ment  affectinfir  the  possession  or  title  to  real  estate  belon^inff  to  the  succession, 
even  when  the  executors  of  the  decedent  are  parties  to  the  judgment,  and  have 
appealed  from  It. 

A  party  to  a  partition  suit  who  has  taken  a  devolutive  appeal  from  the  jud^rment 
ordering  the  sale  of  the  property  to  effect  the  partition,  can  not,  after  the  prop- 
erty has  been  sold,  suspensively  appeal  from  a  decree  of  court  ordering;  the 
sheriff  to  put  the  purchaser  of  the  property  into  possession  of  it. 

A  wife  is  sufficiently  authorissed  to  take  an  appeal  when  her  husband  joins  her  in 
the  petition  for  it 

When  all  the  appellees  are  actually  cited,  it  does  not  matter  that  the  petition  for 
appeal  does  not  set  forth  the  names  of  them  all. 

When  the  order  for  a  devolutive  appeal,  and  appeal  bond  are  filed  within  a  year 
from  the  date  of  the  judgment  appealed  from,  the  appeal  will  be  maintained, 
althouffh  it  appears  that  the  citations  of  appellees  were  not  served  until  after  the 
expiration  of  the  year. 

The  probate  court  has  no  jurisdiction  of  a  suit  brought  by  the  heirs  of  one  succes- 
sion, against  the  executor  of  another  succession,  for  a  partition  of  property 
which  belongs,  in  certain  undivided  proportions,  to  both  successions. 

To  maintain  a  suit  for  partition,  the  heir  who  brings  the  suit  must  make  each  one 
of  his  co-heirs  a  party  to  the  proceeding.  Every  person  interested,  must  bo 
made  parties  to  the  suit. 

In  a  suit  for  the  partition  of  real  estate  owned  in  part  by  the  heirs  of  a  succession, 
the  executor  of  the  succession  has  no  legal  power  to  represent  either  the  heirs, 
or  the  succession. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot, 
J. 

McBhiery,  Ellis  &  Ellis  and  T,  A.  Bartlett  for  plaintiife  and  appel- 
lants. 
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J.  Ad.  Bozier,  E.  Bemiudez,  and  J.  Meunier  for  defendants  an<l 
appellees. 

The  opinipn  of  the  court  on  the  motion  to  dismiss  was  delivere^i 
by  Spencer,  J.,  and  on  the  merits  by  Manning,  C.  J. 

On  Motion  to  Dismiss. 

Spencer,  J.  PlaintiiXis,  as  heirs  of  Charles  P.  Boutte,  brought  tbi» 
suit  against  certain  of  their  co-heirs,  and  against  the  executors  of  Fran- 
cois P.  Boutte,  for  partition  of  certain  property  in  New  Orleans,  owned 
one  third  by  Charles  P.  Boutte  and  two  thirds  by  Francois  P.  Boutte. 
The  widow  and  heirs  of  Frangois  P.  Boutte  were  not  cited  or  made- 
parties  to  this  suit  * 

On  fifth  August,  1875,  judgment  was  rendered  decreeing  a  sale  of 
the  property  and  partition  of  the  proceeds.    On  fouith  of  December,. 

1875,  the  property  was  sold  by  Guinault,  auctioneer,  and  purchased  by 
Mrs.  Anais  Berens.  The  executors  of  Francois  P.  Boutte  refused  to 
give  possession  to  the  purchaser,  and  she  thereupon  took  a  rule  on  the 
auctioneer  to  show  cause  why  he  should  not  put  her  in  possession.  Thifr 
rule  was  made  absolute  on  fourth  February,  1876.  The  executors  still 
refusing,  she  proceeded  against  them  for  contempt,  but  they  were  dis- 
charged by  the  court  Thereupon  the  purchaser,  Mrs«  Berens,  took  a 
rule  on  them  to  show  cause  why  the  sheriff  should  not  put  her  in  posses- 
sion. This  rule  was  made  absolute,  and  the  sheriff  ordered  to  put  her 
in  possession,  by  decree  of  date  May  25, 1876. 

On  thirty-first  May,  1876,  the  executors  of  Francois  P.  Boutte,  hia 
widow  and  heirs,  by  motion  in  open  court  took  a  suspensive  appeal  from 
this  order  or  decree  of  twenty-fifth  May,  1876,  directing  the  sheriff  to- 
put  Mrs.  Berens  in  possession,  and  gave  bond  for  910,000,  the  amount 
fixed  by  the  court. 

On  twenty-ninth  July,  1876,  the  sjino  parties  (executors,  widow  and 
heirs  of  Fran§ois  P.  Boutt<5),  by  petition,  took  a  devolutive  appeal  from 
the  judgment  of  partition  of  date  August  5,  1876,  and  also  from  the 
decree  on  rule  against  the  auctioneer,  of  date  February  4, 1876,  and  gave 
bond.  Other  appeals  or  motions  for  appeal  are  in  the  record,  but  seem 
to  have  never  been  perfected  by  the  parties  asking  them,  and  need  not 
be  further  considered. 

We  have  then  before  us — 

First — A  suspensive  appeal  from  the  judgment  of  twenty-fifth  May» 

1876,  on  rule  against  the  executors  of  Francois  P.  Boutte,  taken  by 
motion  in  open  court 

Second— A  devolutive  appeal  from  the  judgment  of  fifth  August, 
1875,  decreeing  sale  and  partition.    Appnal  taken  by  petition. 
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Third — A  devolutive  appeal,  by  same  petition,  from  the  decree  of 
fourth  February,  1876,  on  rule  against  the  auctioneer. 

Mrs.  Berens  has  filed  motion  to  dismiss  all  these  appeals,  on  grounds 
some  of  which  will  be  hereafter  stated. 

We  shall  dispose  of  the  three  in  inverse  order,  beginning  with  the 
third  one,  the  appeal  from  the  decree  against  the  auctioneer.  It  was 
taken  by  petition.  We  find  no  bond  of  appeal  This  third  appeal  was 
obtained  by  the  same  petition  and  order  as  the  second  above  named, 
but  the  appeal  bond  only  mentions  the  judgment  of  partition  of  fifth 
August,  1876.  It  does  not  cover  the  decree  of  fourth  February,  1876. 
The  appeal  so  far  as  relates  to  this  decree  of  fourth  February  against 
the  auctioneer  must  therefore  be  dismised. 

The  second  appeal,  as  above  stated,  is  taken  from  the  judgment 
rendered  fifth  August,  1875,  ordering  sale  and  partition,  in  this  suit  of 
"  Cclina  Boutte  et  al.  vs.  Executore  of  Francois  P.  Boutte."  Mrs.  Berens 
was  710  party  to  that  suit  in  the  court  below.  She  can  not  therefore  be 
cited  and  made  party  appellee  in  this  court  She  was  improperly  cited, 
and  not  being  a  party  to  the  appeal,  she  has  no  right  to  move  its  dis- 
missal, except  so  far  as  to  have  herself  dismissed  as  improperly  made  & 
party.    See  21  An.  p.  117,  Succession  of  Tyson. 

It  is  therefore  unnecessary  to  consider  the  various  objections  urged 
by  her  to  appellants'  appeal  from  this  judgment  of  fifth  August,  1875. 
She  is  not  in  a  position  to  urge  them,  and  is  not  legally  before  this  court. 
A  person  not  a  party  to  the  record  below,  may  be  an  appellant  but  never 
an  appellee. 

The  first  appeal  above  stated,  to  wit:  That  from  the  decree  on  the 
rule  against  the  executors  of  Francois  F.  Boutte,  ordering  the  sheriff  to 
put  Mrs.  Berens  in  possession,  was  taken  by  motion  in  open  court  by  the 
executors  of  Francois  P.  Boutte,  who  were  parties  in  the  court  below, 
and  by  the  widow  and  heirs  of  same,  who  were  not  parties  in  the  court 
below. 

We  see  no  reason  for  doubting  the  right  of  the  widow  and  heirs, 
alleging  injury  to  themselves  from  the  order  or  decree  of  twenty-fifth 
May  directing  the  putting  in  possession  of  Mrs.  Berens,  to  appeal  there- 
from. The  executors,  in  proceedings  affecting  the  title  or  possession  of 
the  real  estate,  do  not  necessarily  represent  the  widow  in  community 
and  heirs  at  law.  The  conditions  of  the  appeal  bond  are  in  accordance 
with  the  Code.  Art  579.  But  the  executors  seem  to  us  to  stand  in  a 
different  position.  We  agree  with  the  counsel  for  Mrs.  Berens,  that 
for  them  the  right  of  appeal  from  said  order  did  not  exist.  They  were 
parties  defendant  in  the  partition  suit,  wherein  was  rendered  a  decree 
directing  the  sale  of  the  property.  If  they  desired  to  prevent  the  execu- 
tion of  that  judgment  they  should  have  appealed  s^ispensively  from  it. 
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They  saw  proper  not  to  do  so,  and  have  taken  only  a  devolutive  appeal/ 
which  left  the  judgment,  so  far  as  they  are  concerned,  executory.  The 
mandate  of  the  court  for  the  sale  accordingly  issued,  the  property  was 
sold,  and  adjudicated  to  Mrs.  Berens.  The  decree  or  order  directing  her 
to  be  put  into  possession  was  only  one  step  more  in  execution  of  the 
original  judgment 

It  is  therefore  ordered,  first,  that  the  motion  to  dismiss  the  appeal 
from  judgment  of  twenty-fifth  May,  1876,  be  overruled  as  to  the  widow 
and  heirs  of  F.  P.  Boutte ;  and  sustained  so  far  as  his  executors  are 
appellants.  These  executors,  however,  are  ex  necessitate  appellees  in 
the  appeal  taken  by  the  widow  and  heirs.  The  appeal  having  been 
taken  by  motion  in  open  court,  and  the  bond  being  in  favor  of  the  clerk, 
all  parties  to  the  record  not  appellants  are  appellees.  Second,  that  the 
motion  of  Mrs.  Berens  to  dismiss  the  appeal  taken  from  the  judgment 
of  partition  of  date  August  5, 1875,  be  disregarded  and  overruled,  she 
not  being  a  party  thereto.  Third,  that  the  motion  to  dismiss  the  appe^ 
from  decree  of  fourth  February,  1876,  directing  the  auctioneer  to  put 
Mrs.  Berens  in  possession,  be  sustained,  and  the  appeal  dismissed. 

On  Motion  of  Celina  Bourrfi  to  Dismiss  Appeal. 

The  record  in  this  case  is  very  voluminous — unnecessarily  so.  It  is 
confused.  There  are  no  le^s  than  thirty  parties  to  it ;  and  not  less  than 
six  appeals,  or  attempts  at  appeals  embraced  within  it.  But  as  we  stated 
in  the  opinion  rendered  on  the  motion  of  Mrs.  Berens  to  dismiss,  there 
are  but  three  appeals  before  us,  to  wit : 

First — That  from  the  order  directing  the  auctioneer  to  put  Mrs. 
Berens  in  possession,  of  date  February  4, 1876. 

Second — That  from  the  order  of  twenty-fifth  May,  1876,  directing 
the  civil  sheriff  to  put  Mrs.  Berens  in  possession. 

Third — That  from  judgment  of  partition  of  date  August  5, 1875. 

In  the  opinion  heretofore  rendered  we  overlooked  the  motion  of 
Mrs.  Celina  Boutte  to  dismiss.  She  adopts  the  objections  of  Mrs. 
Berens.  We  have  already  dismissed  the  appeal  first  above  described. 
We  have  already  considered  the  objections  of  Mrs.  Berens  to  the  second 
appeal,  and  as  Mrs.  Boutte  urges  and  can  urge  none  others  than  those 
of  Mrs.  Berens,  it  is  unnecessary  to  refer  again  to  this  second  appeal. 
But  Mrs.  Boutte  occupies  a  different  position  from  Mrs.  Berens  as  to  the 
above  named  third  appeal.  She  is  a  party  to  it  Mrs.  Berens  was  not 
We  must  therefore  consider  the  objections,  which  we  declined  to  do  for 
Mrs.  Berens. 

First — It  is  objected  that  Lucette  Aleix  is  not  authorized  by  her 
husband  to  take  this  appeal.  The  petition  of  appeal  is  that  of  the  wife 
and  of  the  husband.    He  joins  her  in  it  and  this  is  sufficient 
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Second — It  is  further  objected  that  the  executors  of  Charles  P. 
Boutte  are  not  cited  as  appellees.  They  were  not  parties  below.  Nor 
is  the  executor  a  necessary  party  to  a  suit  for  partition  of  an  estate. 

Third — The  petition  of  appeal  does  not  set  out  the  names  of  all  the 
appellees.  It  asks  that  all  the  parties  to  the  suit  be  cited.  Id  cerium 
est  quid  redire  cerium  potest.    They  were  all  cited. 

Fourth — The  judgment  of  partition  appealed  from  was  signed  Aug. 
5, 1875.  The  petition  of  appeal  was  filed  twenty-ninth  July,  1876,  appeal 
granted  and  order  signed  August  1, 1876,  and  bond  filed  August  3, 1876. 
The  citations  were  served  after  the  expiration  of  the  year.  The  ordei^ 
of  appeal  was  granted,  and  bond  filed  within  the  year.  This  suffices. 
10  L.  150. 

The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

Manning,  C.  J.  Charles  and  Francois  Boutte  were  brothers,  and  owned 
an  improved  lot  in  this  city  together,  but  in  unequal  parts.  Charles 
owned  one  third  only — Fran§ois,  the  residue.  Charles  died  leaving 
thirteen  heirs.  Afterwards  Francois  died,  leaving  a  widow  and  twelve 
children,  and  bis  executors  duly  opened  his  succession.  Some  of  the 
heirs  of  each  brother  were  and  are  minors.  This  improved  lot  is  their 
only  property,  but  it  is  valuable,  being  appraised  at  forty  thousand 
dollars. 

Nine  of  Charles'  heirs  are  plaintifllisi  in  this  suit,  and  the  executors  of 
Frangois,  and  the  four  other  heirs  of  Charles  are  defendants.  It  is  an 
action  of  partition,  instituted  before  the  Second  District  Court  of  New 
Orleans. 

The  question  of  jurisdiction  has  been  pretermitted  in  the  printed  % 
briefs  on  both  sides.  Nevertheless  we  think  it  decisive  of  the  contro- 
versy. There  has  been  great  doubt  and  incertitude  in  the  profession  as 
to  the  forum  which  has  cognisance  of  partitions  under  the  constitution 
of  1868,  and  there  was  good  reason  for  it.  The  counsel  of  Mrs.  Berens, 
the  adjudicatee  of  the  property  at  the  sale  under  the  decree  for  parti- 
tion, refers  us  to  art.  1022  of  the  Code  of  Practice  as  conclusive  of 
the  dispute — all  partitions  of  succession  property  shall  be  made  by  the 
court  of  probates  of  the  place  where  the  succession  is  opened.  But  this 
is  not  a  partition  of  succession  property.  It  is  property  the  partition 
of  which  one  succession,  a  distinct  entity,  claims  of  another. 

All  successions,  says  the  constitution,  shall  be  opened  and  settled  in 
the  parish  courts,  art.  87.  And  therefore  the  succession  of  each  one  of 
the  brothers  by  itself,  and  apart  from  the  other,  must  be  made  in  the 
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court  having  probate  jurisdictioD.  No  one  would  think  of  mingling  the 
two  successions  in  a  common  mortuary  proceeding,  because  the  dece- 
dents together  owned  property  in  common.  This  distinction  seems  to 
have  been  in  some  sort  in  the  mind  of  the  draughtsman  of  the  petition, 
though  he  failed  to  act  on  it.  He  did  not  allege  that  the  succession  of 
Charles  Boutt<5  was  opened  in  the  Second  court,  and  that  certain  prop- 
erty belonging  to  its  heirs  was  required  to  be  partitioned  among  them- 
selves, for  in  that  case  the  Second  court  would  unquestionably  have  had 
jurisdiction  of  the  partition  of  the  property  of  that  succession,  i.  e.  of 
the  one  third  of  the  improved  lot.  The  allegation  is,  that  certain  named 
persons  own  property  in  common  with  the  succession  of  Francois  Boutte 
and  other  named  persons — that  these  co-proprietors  own  it  in  certain 
designated  proportions — that  the  petitioners  are  unwilling  to  remain 
any  longer  in  a  state  of  indivision  with  their  co-proprietors,  and  ask  for 
a  partition.  Here  is  not  a  succession  to  be  settled,  and  property,  exclu- 
sively its  own,  to  be  partitioned  among  the  heirs  to  that  succession.  If 
after  Charles'  death,  Frangois,  who  survived  him,  had  immediately  there- 
after sued  the  succession  of  Charles  for  a  partition  of  this  property,  can 
it  be  doubted  that  the  court  of  ordinary  jurisdiction  would  alone  have 
had  cognizance  of  the  action  ?  How  is  the  case  altered  when,  Francois 
being  also  dead,  a  partition  is  sought  of  the  property  owned  by  two  dis- 
tinct juridical  beings?  The  Second  Court  had  not  jurisdiction  of  the 
action,  just  as  it  is  without  jurisdiction  of  an  action  of  partition  between 
two  individuals,  who  are  majors  and  own  property  in  common  in  their 
own  right. 

But  if  it  had  jurisdiction,  it  had  not  the  proper  parties  before  it. 
The  Codes  say ; — the  suit  for  partition  ought  to  be  instituted  by  the  heir 
who  wishes  the  division  and  the  co-heirs  or  their  representatives  must  be 
cited.  Civil  Code,  art.  1252  new  no.  1329.  The  heir  desirous  of  obtaining 
a  partition  shall  present  his  petition  praying  that  his  co-heirs  be  cited. 
Code  of  Practice,  art.  1024. 

None  of  the  heirs  of  Frangois  Boutte  are  parties  to  this  suit*  and 
his  executors  are  without  authority  to  represent  them,  and  without 
power  to  represent  the  succession  in  a  suit  of  this  kind.  The  heir  is  not 
bound  by  the  judgment  of  partition  if  he  was  not  a  party  to  the  suit  in 
which  it  was  rendered.  Guidry  case,  16  La.  157.  All  the  parties  inter- 
ested in  the  property  to  bo  partitioned  must  be  parties  to  the  suit  which 
demands  the  partition.  Kendrick's  case,  19  La.  36.  Chalon  v.  Walker, 
7  Annual,  477.  In  this  last  case,  like  the  one  before  us,  the  executor 
alone  was  cited,  and  though  there  was  a  dissenting  opinion  read  by 
Justice  Preston,  he  concurred  with  the  court  on  that  point,  saying — the 
action  for  partition  is  undoubtedly  a  real  action,  and  the  heirs  should 
have  been  made  parties  to  it. 
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It  is  said  in  appellee's  brief  that  the  succession  of  Francois  Boutte 
Is  insolvent,  and  as  his  heirs  have  no  interest,  they  need  not  be  made 
parties  to  this  suit.  The  record  does  not  allege  or  shew  its  Insolvency. 
Bat  assume  that  it  is  insolvent,  then  its  property  can  be  sold  to  pay  its 
debts  under  an  order  of  sale  from  the  probate  court.  One  does  not 
resort  to  an  action  of  partition  of  realty  to  obtain  the  sale  of  property 
in  which  creditors  alone  are  interested.  The  plaintifGs  treated  the  suc- 
cession as  solvent  by  suing  for  a  partition  of  its  realty.  But  a  better 
-answer  is,  that  this  suit  is  not  a  proceeding  in  settlement  of  a  succes- 
sion, but  a  proceeding  to  separate  the  interests  of  one  succession  from 
the  Interests  of  another  succession,  leaving  each  of  them  to  be  separ- 
ately settled  in  the  probate  court  after  that  separation  is  effected.  The 
articles  of  the  Code,  and  the  decisions  of  this  court,  cited  by  the  appel- 
lee, have  reference  to  cases  wherein  the  co-heirs  of  the  same  succession 
are  seeking  to  divide  property  which  is  common  to  all  of  them,  and 
which  they  derived  from  a  common  ancestor. 

The  order  of  May  25  1876  directing  the  sheriff  to  put  the  purchaser 
iQ  posseesion,  and  the  judgment  of  August  5  1875  decreeing  a  partition 
of  the  property  by  licitation,  are  erroneous,  and  therefore 

It  is  ordered  adjudged  and  decreed  that  the  judgment  of  the  lower 
-court  decreeing  a  partition  and  sale  of  the  improved  lot  owned  by  the 
two  successions  of  Charles  and  Francois  Boutte,  and  the  order  to  the 
sheriff  to  put  Mrs.  Berens  in  possession  thereof,  are  annulled,  avoided, 
■And  reversed,  and  that  the  appellee  pay  the  costs  of  this  appeal. 


No.  6835. 

"State  ex  rel.  J.  S.  Ray,  Pubuc  Administrator,  vs.  the  Judge  of  the 

Parish  Court  op  Ouachita  Parish. 

Where  an  executor's  account,  which  he  prays  to  be  homoloi?ated.  is  opposed  in 
several  particulars,  and  the  oppositions  after  adjudication  below,  are  appealed 
to.  and  finally  passed  on  by  this  court,  and  all  the  issues  involved  in  the  account 
deflnitively  settled,  the  executor  can  not  appeal  from  a  subsequent  decree  of  the 
lower  court,  homolofratins:  the  account  as  settled  by  the  judgment  of  this  court 

4  PPLICATION  for  a  mandamus. 

John  Ray  for  relator. 
Defendant  for  himself. 
The  opinion  of  the  court  was  delivered  by , 

Manning,  C.  J.    James  S.  Bay,  the  public  administrator  of  Ouachita 
parish  and  ex  officio  dative  testamentary  executor  of  the  succession  o( 
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J.  M.  Harris,  filed  his  final  account  which  was  duly  advertiBed,  and  by 
him  prayed  to  be  homologated.  One  of  the  creditors,  a  former  oppo* 
nent  of  various  charges  against  the  succession  made  by  the  executor,, 
moved  the  court  for  its  homologation  in  accordance  with  the  prayer  of 
the  executor.  It  was  unopposed,  and  no  creditor,  heir,  or  legatee  com- 
plained of  any  part  of  it.  There  was  judgment  of  homologation,  and 
the  executor  applied  for  an  appeal  which  was  refused.  Thereupon  a 
writ  of  mandamus  was  obtained  from  this  court  in  the  usual  form. 

The  judge  of  the  parish  court  answers  that  his  judgment  was  pre- 
cisely what  the  executor  prayed,  and  that  he  can  not  appeal  from  a 
judgment  which,  both  in  form  and  substance,  was  identically  that 
recited  and  demanded  in  his  pleadings. 

Some  time  previous  to  these  proceedings,  the  executor  had  filed  a 
provisional  account  which  was  opposed,  and  the  contestation  thus 
formed  was  reviewed  by  us  at  the  last  term  at  Monroe.  Succession  of 
Harris,  29  Annual,  743.  The  whole  litigation  was  before  us  then,  and 
the  variou3  items  opposed  were  examined  with  unusual  minuteness  of 
detail,  and  the  account  was  corrected  in  many  particulars.  The  only 
item  not  finally  adjudicated  then,  was  the  executor's  commissions,  as  to^ 
which  there  was  judgment  of  nonsuit. 

The  account,  subsequently  presented  to  the  parish  court  and  now 
before  us,  appended  to  the  judge's  answer,  is  but  a  correction  of  the 
one  previously  filed  and  opposed.  The  changes  made  are  those  directed 
by  this  court  to  be  made.  The  decree  then  rendered  had  accomplished 
all  that  was  desired  or  needed  by  the  parties,  and  the  adjudication  of 
the  several  claims,  both  of  executor  and  opponents,  was  final.  It 
appears  however  that  the  account,  amended  as  we  ordered,  was  adver- 
tised as  a  final  account,  and  the  opponent  of  the  account  in  its  original 
shape  was  the  creditor  who  now  moved  its  homologation  in  its  amended 
form,  and  we  are  at  a  loss  to  perceive  who  has  just  cause  of  complaint. 
The  executor  obeyed  the  mandate  of  this  court  in  making  the  correc- 
tions, and  the  opponents  had  obtained  all  they  could  in  the  way  of  cor- 
rection. 

The  motive  of  relator  in  praying  .the  appeal  is  stated  to  be  to  cure- 
the  informality  and  illegality  of  a  decree  of  homologation  rendered 
without  the  exhibition  of  vouchers,  proofs,  etc.  But  the  trial  upon  that 
proof  had  already  taken  place.  We  considered  it  on  appeal,  and 
rendered  a  final  decree  upon  every  item  except  one,  and  the  record  itself 
contains  the  proof  necessary  to  sustain  that  one  in  the  absence  of  any 
opposition.  It  would  seem  indeed  that  the  filing  of  our  decree,  rendered 
on  the  opposed  account,  was  a  termination  of  the  controversy,  and  the- 
executor  had  but  to  settle  the  succession  in  accordance  with  it  No 
other  trial  was  needed  unless  the  opposition  to  the  executor's  commis*- 
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sioDS  formed  the  only  rexnaiDing  isBue,  and  no  farther  objection  appears 
to  have  been  made  to  that  item.  If  this  were  an  account,  for  the  first 
time  now  presented  to  the  parish  court,  and  never  before  examined,  and 
adjudicated,  the  case  would  be  different  But  we  have  seen  it  is  other- 
wise. 

The  peremptory  mandamus  is  refused  at  the  costs  of  relator. 


:No.  5452. 


Chables  F.  Bevens  vs.  Meyer  Weill  et  al. 

lledundancies  in  pleadini;  will,  on  motion  to  that  effoct.  bo  stricken  out. 

Before  a  jud«rment  creditor,  having  a  privilofire  on  certain  immovable  property 

which  has  been  really  sold  by  his  debtor  to  a  third  person,  can  seize  and  subject 

that  property  to  his  judgment,  he  must  first  bring  a  revocatory  action  and  have 

the  sale  of  the  property  annulled. 
A  valid  sale  of  property  may  be  made  with  a  right  of  redemption  reserved  by  the 

vendor. 
The  owner  of  property  which  has  been  illegally  seized  under  tifl./a.  and  offered  for 

sale,  will  forfeit  his  claim  for  damages  on  account  of  the  illegal  seizure,  if  he 

himself  h  .s  so  acted,  as  to  countenance  the  sale  of  the  property  under  such 

seizure. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CttWowi, 
J. 

Geo,  L.  Bright  for  plaintiff  and  appellee. 
'  Singleton  &  Browne  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Manxing,  C.  J.  W.  M.  Pinckard  improved  certain  lots  in  this  city, 
owned  by  him,  by  the  erection  of  buildings  upon  thorn,  and  executed  a 
note  to  one  Vanderwort,  a  builder,  for  five  hundred  and  seventeen  dol- 
lars and  fifty-five  cents,  with  acknowledgment  of  the  builder's  lien 
upon  the  property.  This  note  and  acknowledgment  was  duly  recorded 
January  14  1873.  Two  days  afterward,  the  defendant  Meyer  Weill 
became  the  owner  of  the  note. 

While  the  buildings  were  being  erected  Pinckard  borrowed  nine 
thousand  dollars  from  the  plaintiff  Bevens  which  was  expended  upon 
them,  but  this  was  insufficient  to  finish  them.  On  February  17th.  1873, 
Pinckard  sold  the  whole  property  to  Bevens  for  the  sum  thus  borrowed, 
the  buildings  being  then  uncompleted,  but  it  was  stipulated  in  the  act  of 
sale  that  the  vendor  reserves  to  himself  the  right  of  redeeming  the  prop- 
erty until  the  20th.  of  February  1874  by  re-imbursing  the  vendee  the 
price  pai<l  by  him,  i.  e.  89000  together  with  taxes,  insurance  premiums, 
etc.     Bevens  on  his  part  agreed  to  finish  the  buildings.    It  appears 
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however  that  the  residence  was  habitable,  since  Pinckard  occupied  it  a? 
the  tenant  of  Bevens. 

Ttiis  Act,  thus  passed  by  the  parties,  contains  the  recital  of  several 
mortgages  and  privileges  which  rest  upon  the  property,  and  among 
them  is  the  Vanderwort  note.  Pinckard  states  in  his  testimony  that 
Bevens  gave  the  notary  money  to  pay  this  note,  but  the  notary  'robbed 
it',  to  use  his  own  expression.  The  iict  recites  that  all  the  parties  hold- 
ing these  privileges  and  mortgages  appeared  before  the  notary  (E.  O. 
Wells)  and  released  them,  and  authorized  the  Recorder  of  mortgages  to 
erase  them.  Vanderwort  was  one  of  them,  and  he  signed  the  act.  The 
notary  further  recites  that  the  vendor  had  produced  before  him  four  of 
the  notes,  secured  by  mortgage  and  privilege,  and  authorized  the  can- 
cellation of  them. 

a 

In  due  time  Weill  brought  suit  upon  his  Vanderwort  note  cLgainst 
Pinckard,  claiming  his  privilege  and  prasdng  its  recognition,  and  sotting 
forth  its  improper  erasure  from  the  mortgage-book.  He  had  judgment 
accordingly,  and  issued  execution  upon  it,  which  was  levied  upon  the 
buildings,  and  they  were  advertised  for  sale.  Bevens  injoined  the  sale 
on  the  ground  that  the  property  seized  belonged  to  himself.  That  is 
the  suit  now  before  us. 

Weill,  answering,  denies  that  Bevens  is  the  owner,  and  charges  that 
the  conveyance  by  Pinckard  to  him,  though  in  the  form  of  a  sale,  was 
in  reality  a  security  for  the  payment  of  a  debt  The  history  of  Weill's 
acquisition  of  the  note  is  then  given,  and  a  recital  of  an  alleged  promise 
to  pay  by  Bevens  is  made,  and  the  improper  erasure  of  the  privilege  is 
set  forth  at  great  length.  The  plaintiff  moved  to  strike  from  the 
answer  all  that  part  of  it,  and  the  court  refused  the  motion,  and  plain- 
tiff reserved  his  bill. 

The  motion  should  have  prevailed.  The  pleading  of  defendant  is 
vicious  because  of  redundancy.  The  sole  question  for  consideration  is, 
had  Weill  the  legal  right  to  seize  property,  the  title  to  which  was  in 
Bevens  and  was  real  in  its  character,  and  force  a  sale  of  it,  without  first 
attacking  the  sale  in  a  revocatory  action.  The  authorities  are  very 
numerous  and  ancient  that  he  can  not.  They  were  reviewed  and  com- 
mented on  by  us  during  the  last  term.   Gaidry  vs.  Lyons,  29  Annual  4. 

There  was  no  simulation  in  the  conveyance  from  Pinckard  to  Bev- 
ens. The  parties  frankly  disclose  the  real  nature  of  their  act  It  was 
a  sale  with  a  right  of  redemption,  the  time  within  which  this  right  could 
be  exercised,  being  prescribed,  and  the  consequences  of  not  exercising 
it  being  fully  apprehended  by  both  of  the  contracting  parties.  Pinck- 
ard says  in  his  testimony  that  the  time  for  redemption  had  passed,  and 
the  property  belonged  to  Bevens.  Bevens  says  the  property  is  his,  but 
Weill,  or  any  other  person  claiming  a  privil^e  upon  it  can  have  it  upon 
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paying  what  he  paid  for  it.  Being  the  property  of  Bevens,  it  could  not 
be  legally  seized  to  satisfy  a  judgment  against  Pinckard  without  other 
preliminary  proceedings  than  those  taken  in  this  case.  The  holder  of  a 
privilege  is  not  without  remedy.  He  has  a  hypothecary  action  for  its 
enforcement. 

The  seizure  of  the  buildings,  separate  from  the  ground,  is  not  made 
one  of  the  grounds  of  injunction,  and  it  is  unnecessary  to  remark  that 
4such  seizure  was  illegal. 

The  judgment  of  the  lower  court  perpetuated  the  injunction  without 
damages.  The  plaintiff  prays  an  amendment  of  the  judgment,  and  an 
allowance  of  damages  in  accordance  with  the  prayer  of  his  petition.  We 
should  grant  that  prayer  if  it  did  not  appear  from  the  testimony  that 
the  plaintiff  had  encouraged  the  attempted  sale  of  the  property  as  a 
whole,  as  a  means  of  realizing  the  amount  it  had  cost  him.  It  could 
not  have  been  contemplated  or  desired  by  him  that  a  seizure  should 
have  been  made  of  the  improvements  apart  from  the  ground. 

The  judgment  is  affirmed. 


No.  6763. 
Succession  of  L.  H.  Tabarbt. 

A  mortfira«re  creditor  of  a  sucoession,  whose  debt  has  not  been  novated,  having:  failed 
to  take  any  action  in  a  court  of  ordinary  jurisdiction  to  foreclose  his  mortfira^e. 
can  not  ask  for  the  revocation  of  an  order  of  sale  of  the  mortfiraflred  property, 
srranted  by  the  probate  court  on  the  prayer  of  the  administratrix,  on  the  ground 
that  the  property  no  longer  belonged  to  the  succession,  but  belonged  to  a  third 
person,  who.  in  purchasing  the  property  from  the  decedent,  had  assumed  to  pay 
his.  (the  creditor's)  debt. 

APPEAXi  from  the  Second  District  Court,  parish  of  Orleans.  Tissot, 
J. 

E.  Bermu^ez  and  A,  Eobert  for  plaintiff  and  appellee. 

Louque  &  Fernandez  for  administratrix  and  defendant. 

The  opinion  of  the  court  was  delivered  by 

£gan,  J.  Mrs.  Tabarry,  administratrix  of  this  succession,  obtained 
from  the  Second  District  Court  of  the  parish  of  Orleans,  where  the  suc- 
cession was  opened,  an  order  for  the  sale  of  certain  real  estate,  inven- 
toried in  the  succession,  for  the  purpose  of  paying  debts.  Tabarry  had, 
whUe  living,  mortgaged  this  property  to  secure  the  payment  of  a  certain 
promissory  note  for  twelve  hundred  dollars,  besides  interest.  John 
Carson,  as  the  holder  ^d  owner  of  said  note,  took  a  rule  upon  the 
adHiinistratrix  to  show  cause  why  the  order  of  sale  obtained  by  him 
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should  not  be  revoked  and  annulled  for  the  reason  that  the  .succession 
**  is  not  the  aivner  of  the  property,''  by  reason  of  the  fact  that  Tabarry 
subsequent  to  the  execution  of  the  mortgage,  had  sold  the  lots  of  ground 
covered  by  it  to  one  Aymes,  who  had  in  the  act  of  sale  assumed  to  pay  the 
note  of  Tabarnj  held  by  Carson,  The  original  mortgage  imported  confes- 
sion of  judgment,  and  contained  the  pact  de  non  allenando.  It  is  neither 
alleged  nor  proved  that  there  was  novation  of  the  debt,  that  Carson 
accepted  Aymes  and  released  Tabarry,  or  that  he  has  any  other  rig^hts 
of  mortgage  on  the  property  than  those  created  by  Tabarry.  So  far  as 
the  evidence  discloses,  he  is  still  the  creditor  of  the  succession  for  the 
full  amount  of  the  principal  of  the  note,  certain  amounts  of  interest 
having  been  paid  and  so  indorsed  on  the  note,  which  was  extended  each 
time,  "  without  novation,"  as  appears  from  the  indorsements.  No  objec- 
tion to  the  sale  is  urged  on  any  other  ground  ;  no  claim  of  right  to  sell 
under  the  mortgage  instead  of  under  the  order  of  the  probate  court,  but 
only  the  single  objection  that  "  the  succession  is  not  the  owner  of  the 
property  and  that  Aymes,  who  had  assumed  to  pay  Carson's  debt,  is  the 
owner.  We  are  at  a  loss  to  perceive  what  right  exists  in  Carson  under 
this  state  of  facts  to  oppose  the  sale  in  question  in  this  manner.  If  the 
fact  which  he  judicially  admits  by  his  allegations  be  true,  no  sale  of  the 
property  in  the  succession  can  affect  his  right  to  sell  it  or  have  it  sold 
under  his  mortgage  as  the  property  of  Aymes,  even  had  he  released 
Tabarry  and  accepted  Aymes  as  his  debtor,  as  he  did  not,  for  the  only 
note  which  he  holds  is  that  of  Tabarry,  to  secure  which,  the  moitgage 
was  given,  and  novation  is  expressly  stipulated  against  each  time  the 
interest  is  paid.  The  administratrix  could  only  sell  such  interest,  if  any, 
as  the  succession  had,  and  whatever  amount  the  sale  would  produce 
would  iuure  to  the  benefit  of  the  creditors  of  the  succession,  Carson 
among  them,  according  to  their  respective  rank,  so  that  any  fund  derived 
from  the  proposed  sale  would  go  to  swell  instead  of  diminishiug  the 
means  of  payment  of  the  debts  of  the  succession,  while  upon  the 
hypothesis  of  the  plaintiff  in  the  rule  a  sale  of  the  property  mortgaged 
to  him  in  the  hands  of  another  person,  who  was  really  the  true  owner^ 
could  not  in  law  affect  either  his  rights  or  those  of  the  true  owner  who 
asserts  no  right  in  this  proceeding  and  makes  no  complaint.  Were  it 
however,  true  that  Carson  has  an  interest  to  be  heard  in  opposition  to 
the  proposed  sale,  it  is  well  settled  that  the  only  legal  mode  by  which  he 
could  do  so  under  such  allegations  would  be  by  injunction,  to  obtain 
which  he  must  make  oath  and  give  bond  as  required  by  law.  There  is 
no  other  legal  mode  of  preventing  the  execution  of  the  order  of  courts 
of  justice,  whether  probate  or  other.  The  right  which  the  plaintiff  in 
the  rule  asserts  is  not  in  or  under  the  succession,  hut  adverse  to  it. 
It  is  not  a  complaint  by  a  creditor  or  other  party  interested  that  the 
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adminietratrix  is  proceeding  irregularly  or  illegally  in  the  adminiBtration 
of  succeBsion  property ;  but  that  she  is  treating  and  administering  as 
property  of  the  succession  that  which  is  not ;  and  on  which  the  plaintiff 
alleges  he  has  certain  mortgage  rights  adverse  to  the  interests  of  the 
succession.  From  his  standpoint  we  think  the  probate  court  was  with- 
out jurisdiction  to  grant  him  relief  by  rule,  petition,  or  otherwise,  and 
that  he  either  has  no  standing  in  law  or  that  his  rights  should  have  been 
asserted  in  another  court,  and  certainly  by  a  different  proceeding.  It  is 
suggested  in  the  brief  of  appellee,  but  we  find  no  motion  in  the  record 
that  this  appeal  should  be  dismissed  for  want  of  what  is  termed  a  coun- 
ter letter  and  an  answer  of  Aymes  to  the  plaintifb'  rule,  which  were 
offered  in  evidence  and  for  filing  in  the  court  below,  but  rejected,  to 
which  rejection  the  counsel  for  the  administratrix  took  a  bill  of  excep- 
tions at  the  time,  and  which  documents  do  not  appear  in  the  record.  We 
can  not  consider  this  objection  thus  taken ;  nor  is  it  necessary  under 
our  view  of  the  case.  The  documents  the  want  of  which  is  complained 
of  would  only  militate  against  the  plaintiff  in  the  rule  if  they  were  before 
us,  and  are  not  necessary  to  the  determination  of  the  cause.  From  the 
statements  in  the  record  and  bills  of  exception  it  appears  that  the  coun- 
ter letter  was  a  written  admission  by  Aymes  of  the  unreality  of  the  sale 
by  Tabarry  to  him,  and  that  what  is  termed  his  answer  to  the  rule 
amounted  to  the  same  thing.  We  think  that  whether  the  latter  be  con- 
sidered a  technical  answer  or  not,  both  it  and  the  so-called  counter  letter 
were  legal  evidence  and  should  have  been  admitted  to  show  that  the  act 
of  sale  from  Tabarry  to  Aymes  was  a  mere  formal,  without  being  a  real 
UUe,  and  that  the  property  was  therefore  in  the  succession.  For  that 
purpose  the  date  of  execution  of  the  writings  was  immaterial.  They 
would  have  bound  Aymes,  who  could  not  after  have  disputed  the  right 
of  the  administratrix  and  sucoession  to  the  property  in  question ;  and 
treated  merely  as  evidence  of  title  in  the  succession  and  of  the  right  to 
sell  it  as  its  property  that  both  papers  should  have  been  received  in  evi- 
dence, at  least  That  they  were  not  so  received  was  the  fault  of  the 
appellee,  who  as  a  creditor  of  the  succession  had  no  legal  right  to  make 
the  objection  that  his  means  or  sources  of  payment  as  such  were  thus 
increased  instead  of  being  diminished  as  he  seeks  by  this  proceeding  to 
do.  The  present  case  looks  to  us  very  much  like  the  attempt  on  the 
part  of  a  mortgage  creditor  who  has  by  his  own  laches  or  delay  suffered 
the  jurisdiction  of  the  probate  court  for  the  sale  of  mortgaged  property 
to  attach  to  evade  and  avoid  the  consequent  effect  of  the  subjection  of 
the  proceeds  to  the  ordinary  rules  of  distribution  under  the  succession 
law.  The  judgment  of  the  court  below  sustained  the  rule  and  revoked 
the  order  of  sale.  We  think  this  was  error,  and  that  upon  the  showing 
made  the  administratrix  was  entitled  to  the  order  of  sale.    From  the 
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judgment  revoking  it  under  the  rule  of  Carson  the  administratrix  has 
appealed,  and  we  think  rightly. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  oourt 
below  be  and  it  is  avoided  and  reversed,  that  the  order  for  the  sale  of 
the  property  in  question  be  reinstated  and  enforced,  and  that  the  appel- 
lee pay  the  costs  of  both  courts. 


CoNCUBRiNa  Opikion. 

Spencer,  J.  I  prefer  to  rest  my  concurrence  upon  the  proposition 
that  the  party  should  have  proceeded  by  injunction,  and  therefore  in 
court  of  ordinary  jurisdiction. 


On  Application  for  Rehearing. 

Manning,  G*  J.  The  application  for  re-hearing  not  being  accompa- 
nied by  a  printed  statement  of  the  points  and  authorities  on  which  the 
party  founds  his  application,  and  time  to  file  the  same  not  having  been 
applied  for,  as  required  by  Rule  IX  of  this  Ck>urt,  the  re-hearing  is 
therefore  refused. 


No.  6689. 
Henry  Ellerman  vs.  John  McMains  et  al. 

A  municipal  corporation  authorized  by  its  charter  to  construct  wharves  on  its  river 
front,  and  impose  wharf a^re  dues  for  the  use  of  its  wharves,  has  the  ri^ht  t:>  col- 
lect such  dues,  proportioned  to  the  vessel's  tonna^re,  on  all  vessels  that  land  at. 
and  make  use  of  the  wharves  constructed  by  such  corporation.  The  coUeotion 
of  such  dues  docs  not  violate  any  provision  of  the  constitution  of  the  United 
States. 

Where  a  municipal  corporation,  under  the  express  authority  of  an  act  of  the  Legris- 
lature.  is  clothed  with  the  exclusive  ri^ht  to  collect  wharfage  rates  from  all 
vessels  that  shall  make  use  of  its  wharves,  the  ricrht  is  a  vested  ri«rht,  and  can  not 
be  abrofirated.  or  impaired,  by  any  subsequent  act  of  the  Legislature. 

APPEAL  from  the  Third  Justice's  Court,  parish  of  Orleans.    Laresche, 
J. 
F.  D.  King  for  plaintiff  and  appellee. 

Chas,  8,  Rice  for  defendant. 
The  opinion  of  the  oourt  was  delivered  by 

Manning,  C.  J.    The  defendants  are  the  owners  of  the  steamboat 
Martha,  which  was  wholly  built  in  this  State  within  seven  years  last 
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past,  and  is  of  more  thaa  one  hundred  tons  measurement.  The  plain- 
tiff, as  lessee  of  the  City  of  New  Orleans  of  the  wharves  on  the  Missis- 
sippi river  in  its  front,  claims  fifty-six  dollars  from  the  boat  and  its  own- 
ers for  the  use  of  the  wharves.  The  defendants  claim  exemption  from 
liability  for  these  charges  under  an  Act  of  1874,  wherein  it  is  enacted 
that  any  steamboat  or  other  water  craft,  wh'^Uy  built  in  the  State  of 
Louisiana,  of  more  than  one  hundred  tons  measurement,  shall  not  pay 
to  any  corporation  fees  for  wharfage,  provided  that  such  exemption 
shall  not  extend  beyond  seven  years  from  completion  or  registration  of 
the  vessel. .  Acts,  p.  2G1.  The  plaintiff  alleges  the  unconstitutionality  of 
that  act    The  court  so  adjudged,  and  the  defendants  appeal 

The  right  of  the  City  to  establish  charges  for  the  use  of  the  wharves 
constructed  by  her  was  conferred  in  the  charter  of  1836.  Acts,  pp.  33, 
36.  Sunllar  grants  of  power  were  made  in  1870,  Acts,  ex.  sess.  p.  35,  and 
in  1871,  Acts  p.  147.  Large  sums  have  been  expended  by  her  authori- 
ties in  the  construction  and  repair  of  the  wharves,  and  it  is  now  no 
longer  disputed  that  where  the  charge  made  by  the  corporation  is  for 
services  rendered,  or  for  conveniences  provided,  it  can  be  lawfully 
Imposed.  The  Supreme  Court  of  the  United  States  say  in  a  recent 
case  ; — ^where  a  municipal  corporation  of  a  State  has  by  the  laws  of  its 
organization  an  exclusive  right  to  make  wharves,  collect  wharfage, 
and  regulate  wharfage  rates,  it  can  charge  and  collect  wharfage,  pro- 
portionate to  their  tonnage,  from  vessels  and  steamboats  mooring  and 
landing  at  wharves  constructed  on  the  banks  of  a  navigable  river. 
Where  it  is  clearly  a  duty  or  tax  or  burden,  which  in  its  essence  is  a 
contribution  claimed  for  the  privilege  of  entering  the  port,  or  remaining 
in  it,  or  departing  from  it,  imposed  by  the  authority  of  the  State,  and 
measured  by  the  capacity  of  the  vessel,  it  is  conceded  to  be  prohibited 
But  where  it  is  only  a  charge  for  services  rendered,  or  for  conveniences 
provided,  it  is  lawful.  The  prohibition  to  the  States  against  the  imposi- 
tion of  a  duty  of  tonnage  was  designed  to  guard  against  local  hin- 
drances to  trade,  and  carriage  of  vessels,  not  to  relieve  them  from  liabil- 
ity to  claims  for  services  rendered.  The  tax  or  duty  is  laid  by  the  sov- 
ereign. The  charge  for  the  use  of  the  wharves  is  made  by  the  proprie- 
tor, and  it  is  the  same  whether  made  by  the  State,  a  municipality,  or  a 
private  individual.  The  Keokuk  case,  reported  in  Albany  Law  Journal, 
Dec.  1877,  p.  390. 

The  exclusive  right  to  regulate  and  make  improvements  to  the 
wharves,  and  to  lease  them,  having  been  thus  lawf ullv  conferred  upon 
and  delegated  to  the  City,  it  became  the  private  right  of  the  corporation 
and  not  subject  to  divestiture  without  due  l^al  process  and  compensa- 
tion therefor,  as  contradistinguished  from  a  public  right  which  may  be 
abrogated  by  the  State  at  its  pleasure.     The  right  to  acquire,  hold,  and 
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dispose  of  property,  though  originally  derived  by  a  corporation  from 
the  legislature,  is  not  subject  to  the  absolute  control  of  that  Body. 
"The  rule  upon  the  subject,  says  CJooley,  we  take  to  be  this.  Where 
corporate  powers  are  conferred,  there  is  an  implied  compact  between 
the  State  and  the  corpotators,  that  the  property  which  they  are  given 
the  capacity  to  acquire  for  corporate  purposes  under  their  charter,  shall 
not  be  taken  from  them  and  appropriated  to  other  uses.  If  the  State 
grants  property  to  the  corporation,  the  grant  is  an  executive  contract 
which  can  not  be  revoked.  The  rights  acquired,  either  by  such  grants 
or  by  any  other  legitimate  mode  in  which  such  a  corporation  can  acquire 
property,  are  vested  rights,  and  can  not  be  taken  away."  Const  Lim. 
238.  And  another  writer  thus  clearly  defines  the  distinction  between 
the  authority  of  the  legislature  over  public  and  private  rights  of  a  cor- 
poration ; — "  Over  all  its  civil,  political,  or  governmental  powers,  the 
authority  of  the  legislature  is  in  the  nature  of  things  supreme,  and 
without  limitation,  unless  the  limitation  is  found  in  some  peculiar  pro- 
vision of  the  Constitution  of  the  State.  But  in  its  proprietary  or  private 
character,  the  theory  is  that  the  powers  are  supposed,  not  to  be  con- 
ferred primarily  or  chiefly  from  considerations  connected  with  the  gov- 
ernment of  the  State  at  large,  but  for  the  private  advantage  of  the  par- 
ticular corporation  as  a  distinct  legal  personality  ;  and  as  to  such  pow- 
ers, and  to  property  acquired  thereunder,  and  contracts  made  with 
reference  thereto,  the  corporation  is  to  be  regulated  quoad  hoc  as  a  pri- 
vate corporation,  or  at  least  not  public  in  the  sense  that  the  power  of 
the  legislature  over  it  is  omnipotent."  DDlon's  Munic.  Corp,  1 39.  The 
Act  of  1874  was  a  partial  revocation  of  the  grant  previously  made  to  the 
City,  and  was  not  within  the  power  of  the  legislature  to  make,  for 
if  it  could  revoke  the  grant  as  to  vessels  of  over  a  hundred  tons  that 
were  built  in  a  particular  place,  it  could  revoke  it  as  to  vessels  of  any 
tonnage  that  were  built  at  any  place,  and  thus  the  legislature  would 
effect  the  divestiture  of  a  vested  right.  The  State  can  not  take  away 
property  or  rights  of  this  kind  arbitrarily  and  without  process  of  law  or 
compensation,  under  the  guise  of  encouraging  the  building  of  water 
craft  within  her  own  borders.  If  she  can  give  the  use  of  the  wharves, 
free  of  charge,  to  boats  because  they  have  been  built  within  the  State 
and  to  encourage  that  handicraft,  she  can  likewise  give  them  free  of 
chaise  to  every  vessel  that  is  manned  by  natives  of  the  State  in  order  to 
induce  her  citizens  to  become  hardy  sailors  and  '  brave  the  terrors  of  the 
deep.'  The  act,  under  which  the  defendants  claim  exemption  from  lia- 
bility to  the  payment  of  wharfage,  being  unconstitutional,  is  null  and 
void,  and  judgment  was  therefore  correctly  rendered  against  them  and 
the  Steamboat  Martha  for  the  sum  claimed  by  the  plaintift 
Judgment  affirmed. 
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No.  6760. 

8u(x:e8sion  of  Jean  C.  Bollingek.    Opposition  of  Paul  and  Mathieu 

Ballatin. 

The  communitsr  formed  by  a  man's  second  marriacre  can  not  be  held  liable  for  the 
value  of  property  belonjrin«r  to  a  former  community,  sold  by  him  darinR  his 
second  marriage,  unless  it  bo  proved  that  the  proceeds  of  such  property  were 
expended  for  the  benefit  of  the  second  community. 

The  debt  due  by  a  father  to  his  children  by  a  former  marrianre,  for  their  half  of  the 
proceeds  of  the  community  property  sold  by  him.  is  exigible  ai;ainst  his  suc- 
cession, and  its  payment  can  not  be  defeated  or  delayed  by  any  claim  of  usufruct 
made  by  the  surviving?  widow  of  his  second  marriage. 

Where  a  legacy  in  full  property  left  by  a  husband  to  his  widow  is  reduced,  under 
article  1752  of  the  Civil  Code  to  one  of  usufruct  merely,  the  usufruct  shall  em- 
brace one  fifth  of  the  husband's  whole  estate. 

A  PPEAL  from  the  Parish  Court  of  St.  Bernard  Parish.    Morales,  J. 

Samhdla  &  Ducros  for  opponents  and  appellees. 

Joseph  Duvigneaud  for  Widow  Bollinger. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Jean  Christophe  Bollinger  died  on  the  thirteenth  of 
January  1876.  He  married  twice :  his  first  wife,  Anne  Marie  Baudoin— 
died  on  the  first  of  December  1854,  leaving  as  her  legal  representatives 
two  grandchildren-— Jean  Paul  and  Mathieu  Ballatin.  On  the  twenty- 
sixth  of  April  1855,  four  months  and  twenty^ix  days  after  the  demise 
of  his  first  wife,  he  married  Christine  Solomd  Keiffer,  from  whom  he  had 
two  children. 

After  that  second  marriage,  three  slaves  belonging  to  the  commu- 
nity which  had  existed  between  the  said  Bollinger  and  his  first  wife, 
were  sold  at  auction  for  $1625,  which  he  received.  His  grandchildren 
claim,  as  due  to  them,  one  half  of  the  proceeds  of  said  sale,  and  one  half 
of  the  price  of  movables  left  by  their  ancestor. 

We  have  not  found,  in  the  record,  the  evidence  of  any  sale  of  any 
movable  proven  to  have  belonged  to  the  first  community  above  men- 
tioned, and  neither  their  alleged  price,  nor  their  appraised  value  can  be 
allowed.  As  to  the  slaves,  they  were  the  common  property  of  Bollinger 
and  his  grandchildren ;  but — though  they  were  sold  and  paid  for  during 
the  existence  of  the  second  community — it  was  not  shown  that  the  price 
pcdd  for  them  was  expended  for  its  benefit,  and — under  the  settled  juris- 
prudence of  our  State,  that  community  can  not  be  charged  therewith. 
10R.R  18;  2  A.  44;  11  A.  297;  22  A.  513;  26  A.  606, 

There  is  no  doubt,  however,  that  one  half  of  the  price  of  those 
slaves — eight  hundred  twelve  dollars  and  fifty  cents — is  due  to  Jean  Paul 
and  Mathieu  Ballatin  by  the  succession  of  Jean  Christophe  Bollinger, 
13 
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and  that  the  usufruct  claimed  by  his  surviving  widow  and  under  his 
will,  can  neither  retard  nor  affect  the  payment  of  that  claim. 

Not  only  is  the  transcript  prepared  without  care,  but  one  of  the 
most  important  documents  introduced  in  evidence — ^the  deceased's  will- 
has  not  been  copied  in  the  transcript.  We  learn  from  the  parties'  coun- 
sel and  from  the  recital  in  one  of  the  judgments  appealed  from,  that  a 
legacy  from  the  deceased  husband  to  the  surviving  widow  has  been 
reduced,  in  accordance  with  art  1752  of  the  R  G.  C.  from  a  legacy  of 
property  to  one  of  usufruct. 

In  so  far  as  it  decrees  that  reduction,  all  the  parties  are  disposed  to 
acquiesce  in  the  judgment  of  the  lower  court ;  but  the  widow  complains 
of  the  clause  in  said  judgment  which  limits  her  usufruct  to  exclusively 
the  share  of  the  deceased's  estate,  which  accrues  to  the  children  of  their 
marriage.  In  this,  she  is  right.  The  very  article  of  the  Ck>de  relied 
upon  by  the  counsel  and  the  Court  to  reduce  her  legacy  provides  that, 
**  in  no  case  shall  the  portion,  of  which  the  donee  is  to  have  Vie  usufruct, 
txceed  Hie  fifth  part  of  the  donor's  estate" 

With  the  limitation  placed  upon  it  by  the  judgment,  the  usufruct 
allowed  to  the  widow  is  not  that  which  the  parties'  counsel  and  the 
Court  recognize  that  she  is  entitled  to,  but  only  that  which  she  would 
have  had  without  the  testament  and  under  the  law.  The  legacy — ^this  is 
conceded — was  properly  reduced  and  reduced  to  its  legal  proportion. 
As  to  the  exercise  of  that  right,  it  was  improperly  limited  to  the  share 
inherited  by  the  widow's  children  from  the  succession  of  their  father,  and 
— in  the  words  of  the  Code — must  be  extended  to  the  fifth  part  of  the 
testator's  estate. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  two  judg- 
ments rendered  and  signed  in  the  parish  Court  of  St.  Bernard,  on  the 
thirty-first  of  May  1877,  be  and  they  are  hereby  annulled,  avoided  and 
reversed,  and — proceeding  to  render  such  judgments  as  should  have 
been  rendered  by  said  Court — 

It  is  ordered,  adjudged  and  decreed  that  Jean  Paul  and  Mathieu 
Ballatin  be  and  they  are  hereby  recognized  as  creditors  of  the  suoces- 
sion  of  Jean  Christophe  Bollinger  for  eight  hundred  and  twelve  dollars 
and  fifty  cents,  to  be  paid  to  them  in  due  course  of  the  administration 
of  said  succession,  with  five  per  cent  per  annum  interest  thereon  from 
the  thirteenth  of  January  1876  until  paid,  and  that  they  be  classed  as 
such. 

It  is  further  ordered,  adjudged  and  decreed  that  the  l^acy  from 
Jean  Christophe  Bollinger  to  his  surviving  widow  be  and  it  is  hereby 
reduced,  from  a  legacy  in  full  ownership,  to  one  in  usufruct,  and  that 
the  right  of  usufruct  herein  and  hereby  granted  to  said  widow  be  by 
her  exercised  and  enjoyed  on  the  fifth  part  of  the  nett  balance  which. 
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shall  constitute,  after  its  final  settlement,  the  estate  of  Jean  Christophe 
Bollinger. 

It  is  further  ordered,  adjudged  and  decreed  that,  for  the  faithful 
discharge  and  fulfilment  of  her  obligations  as  usufructuary,  and  only  as 
regards  that  part  of  her  usufruct  which  bears  and  which  is  to  be  exer- 
cised on  the  share  of  the  aforesaid  estate  not  inherited  by  hier  own 
children,  the  widow  shall  give  security  as  required  by  law. 

It  is  further  ordered,  adjudged  and  decreed  that  the  costs  of  the 
appeal  be  paid  by  Jean  Paul  and  Mathieu  Ballatin,  the  costs  of  the 
lower  Court  by  the  succession  of  Jean  Christophe  Bollinger,  and  that 
all  the  rights  of  said  grandchildren,  as  heirs  of  said  deceased,  are  spe- 
cially reserved. 

And — ^inasmuch  as  the  provisional  account  filed  on  the  second  of 
August  1876,  by  Mrs.  Widow  J.  C.  Bollinger,  as  testamentary  executrix, 
has  not  been  finally  passed  upon  in  the  lower  court. 

It  is  further  ordered,  adjudged  and  decreed  that  this  case  be 
remanded  to  said  court,  to  be  proceeded  with  according  to  this  decision, 
and  according  to  law. 


No.  6331. 
E.  Mabqueze  &  Co.  vs.  8.  Fernandez  &  Co. 

Where  a  draft  is  drawn  in  favor  of  the  payee  on  a  certain  fund  to  arise  from  the 
sale  of  property  then  in  the  drawee's  hands,  and  the  payment  of  the  draft,  by 
its  own  terms,  is  postponed  to  the  payment,  (out  of  the  same  fund),  of  a  debt 
due  the  drawee,  the  drawee,  who  has  not  accepted  the  draft,  is  only  liable  for 
whatever  balance  of  the  fund  may  remain,  after  the  payment  of  his  own  debt. 

The  drawee  is  not  estopped  from  disproving:  erroneous  statements  made  by  him  to 
the  holder  of  a  draft  as  to  the  amount  of  the  drawer's  funds  in  his  hands,  or  as 
to  the  extent  of  his  claim  on  those  funds,  when  his  statements  have  not  Induced 
the  holder  to  alter  his  position  to  his  prejudice. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J. 
Lacey  <&  Builer  for  plainti£fo  and  appellants. 

A:  &  W.  Voorhies  and  Geo.  X.  Bright  for  defendants  and  appellees. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Mabb,  J.,  and  on  the  rehearing  by  Egan,  J 

Marb,  J.    This  is  a  suit  against  the  drawees  of  a  draft  of  which  the 
following  is  a  copy: 
"  $582  06  New  Orleans,  October  21, 1873. 

"Yourselves  being  paid,  out  of  proceeds  of  my  rice,  pay  to  the 

order  of  E.  Marqueze  &  Co.  five  hundred  and  eighty-two  dollars  and  six. 

cents,  value  received,  and  charge  the  same  to  account  of 

"C.  Escandb. 
To  S.  Fernandez  &  Co.,  New  Orleans." 


It 
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The  petition  charges,  substantially,  that  C.  Escande,  a  resident  of  • 
the  parish  of  Plaquemines,  and  others,  for  his  use  and  benefit,  had 
shipped  sundry  lots  of  rice  to  Fernandez  &  Co.,  and  that  Escande,  being 
Indebted  to  Marqueze  &  Co.  in  a  large  amount,  gave  them  this  draft  on 
account  That  when  the  draft  was  given  defendants  agreed  to  pay  it 
■out  of  the  proceeds  of  the  rice  in  their  hands,  they,  however,  first  to 
pay  themselves  the  sum  of  about  $1200. 

That,  subsequently,  on  sundry  occasions,  defendants  informed  peti- 
tioners that  they  had  sold  the  rice,  and  that  the  proceeds  were  sufficient 
to  pay  the  81200  and  the  draft  held  by  petitioners;  and  they  promised, 
repeatedly,  to  pay  it.  Notwithstanding  their  agreement  and  promises, 
defendants  failed  to  pay  any  portion  of  the  draft. 

The  defendants  pleaded  a  general  denial;  and  the  court  below  ren- 
dered judgment  in  their  favor,  from  which  plaintifSs  appealed. 

Bonnecaze,  of  Marqueze  &  Co.,  testifies  that  when  Escande  came  to 
their  store  he  demanded  a  settlement.  Es<^nde  said  he  had  no  money, 
but  that  he  had  some  rice  in  the  hands  of  Fernandez  &  Co.,  and  some 
drafts  drawn  by  planters  against  rice  which  was  unsold.  He  gave  the 
draft,  and  said  Fernandez  &  Co.  would  pay  it  when  the  rice  was  sold. 
Bonnecaze  said,  you  have  given  such  drafts  to  other  parties,  and  I  will 
go  with  you  and  see  if  Fernandez  &  Co.  will  pay  this  draft.  "  Mr.  Fer- 
nandez said,  I  will  pay  you  first,  emd  so  as  not  to  forget  it  I  will  put  it 
•down  in  my  checlc  book."  He  toolc  a  pencil  and  put  it  down  in  his  check 
book.  "  I  asked  him  if  he  thought  he  would  have  enough  to  pay  this 
draft,  and  he  said  there  would  bo  plenty." 

Bonnecaze  also  states  that  he  would  not  have  taken  the  draft  but 
for  this  assurance.  He  sent  his  book-keeper  to  see  if  the  rice  had  been 
sold.  "  I  sent  a  dozen  times,  and  he  always  said  the  rice  was  not  sold. 
In  the  meantime,  I  could  not  collect  the  balance  of  my  daim  against 
Escande,  because  I  was  waiting  for  a  settlement  of  this  draft" 

He  says  the  debt  to  be  paid  to  Fernandez  &  Co.  first  was  about 
^1200,  and  "  that  was  distinctly  understood,"  from  Escande  and  Fernan- 
dez &  Co. 

After  this  he  met  Fernandez  at  the  Union  Insurance  Company.  This 
yras  about  three  months  after  the  date  of  the  draft,  and  a  very  short 
time  before  the  suit  was  brought  "We  had  a  talk  about  this  draft  He 
.told  me  the  rice  was  sold,  but  the  account  sales  was  not  made.  I  asked 
him  if  he  had  enough  to  cover  us.    He  said  yes.    Then  I  left. 

"  He  always  answered  me  that  the  account  sales  was  not  ready.  One 
day  I  went  there  and  asked  Mr.  Fernandez  for  payment,  because  it  was 
preventing  me  to  collect  the  balance  of  the  money.  He  says,  come  In 
the  afternoon.  I  returned  in  the  afternoon,  and  Mr.  Fernandez  says, 
there  is  nothing  left  to  pay  your  draft" 
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Bellocq,  book-keeper  of  Marqueze  &  Co.,  testifies  that,  after  Bonne- 
caze  returned  from  the  first  interview  with  Fernandez,  he  sent  him  ta 
see  Fernandez,  and  make  it  sure,  "  Mr.  Fernandez  told  me  that  he  had 
some  rice  on  hand  for  Mr.  Esctinde,  but  it  could  not  be  sold  ;  but  there 
was  plenty  to  protect  our  draft,  and  no  other  draft  would  be  paid  before 
this  one.  He  always  said  there  would  be  plenty  to  pay  this  draft  after 
he  was  paid." 

This  witness  saw  Fernandez  several  times  after  the  rice  was  sold; 
and  Fernandez  always  gave  the  same  answer,  that  there  had  not  been 
time  to  make  out  the  account  sales.  He  said  the  draft  would  be  paid  a» 
soon  as  the  account  sales  were  made  out. 

J.  J.  Fernandez,  one  of  the  defendants,  when  asked  if  he  had  ever 
told  Bonnecaze  or  Bellocq  that  he  had  money  in  hand  belonging  to 
Escande,  and  that  he  would  pay  this  draft,  says : 

"  I  could  not  have  said  so,  because  the  account  sales  were  not  made 
up.  It  was  impossible  for  me  to  say  so,  because  Mr.  Barrois  attends  to 
that  department.  It  was  impossible  for  me  to  say  there  was  money, 
because  Mr.  Barrois  is  the  one  that  attends  to  that." 

He  says  he  did  not  tell  any  one  how  much  Escande  owed  his  firm, 
and  he  could  not  without  having  the  account  sales  in  his  hands.  Before 
he  saw  Bonnecaze,  Escande  was  indebted  to  Fernandez  &  Co.  $3200  or 
83300.  "  I  knew  we  had  so  much  rice,  but  I  did  not  know  what  we 
would  receive.  No  doubt  if  Mr.  Escande  had  sent  us  all  the  rice  we 
(would)  have  had  enough;  but  he  (sent)  rice  to  others." 

He  does  not  remember  what  he  said  to  Bellocq,  but  it  was  the  same 
that  he  had  told  Bonnecaze.  Escande  requested  him,  if  there  was  any 
thing  left  after  paying  Fernandez  &  Co.  to  give  the  preference  to  Mar- 
queze &  Co.;  and  that  was  the  agreement.  He  exhibits  the  account 
showing  balance  against  Escande,  $369  19,  and  testifies  that  it  is  correct*. 
The  only  other  witness  is  Barrels,  who  proves  nothing  except  that  the 
account  is  correct;  and  that  Escande  was  all  the  time  since  February,, 
1873,  indebted  to  Fernandez  &  Co. 

The  account  shows  total  credits  33255  13,  of  which  four  items  are 
drafts  of  other  persons  indorsed  to  Fernandez  &  Co. — one  credited 
nineteenth  November,  and  three  on  the  thirtieth  November,  1873,  aggre- 
gating $1627  40;  three  items  under  date  thirty-first  December,  for  rice 
received  third,  sixth,  nineteenth  September,  aggregating  $1376  01;  and 
the  other  items,  from  thirty-first  May  to  thirtieth  June,  inclusive,  aggre- 
gate 8251  72.  On  the  debit  side  the  entries  beginning  eleventh  February^ 
and  end  the  fourteenth  October;  and  they  aggregate,  including  interest 
to  twentieth  January,  1874,  $3624  32.  It  is  not  easy  to  see  how  Fernan- 
dez &  Co.  could  have  supposed,  on  the  twenty-first  October,  the  date  of 
the  draft  in  favor  of  Marqueze  &  Co.,  that  there  would  be  plenty  of 
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money  to  pay  their  entire  debt  and  this  draft  also ;  and  it  is  equally 
difficult  to  understand  how  they  could  have  made  so  great  a  mistake  in 
so  small  an  account  Instead  of  there  being  a  surplus  in  their  hands, 
there  was  a  deficit,  a  balance  due  of  $369  19;  and  if  to  this  the  amount 
of  the  draft,  $582  06,  be  added,  it  will  be  seen  that  they  were  mistakoi 
by  9951  25  in  the  condition  of  an  account  footing  $3624  32,  every  item 
of  which  had  accrued,  and  must  have  appeared  on  their  books,  a  week 
before  the  draft  in  question  was  drawn. 

Besides,  Fernandez  &  Co.  must  have  been  somewhat  annoyed  by  the 
frequent  calls  of  Bonnecaze  and  Bellocq,  to  inquire  about  this  business ; 
and  there  must  have  been  some  reference  to  the  account  in  order  to  see 
Jhow  it  stood.  It  is  strange  that  the  same  answer  was  always  made, 
that  there  would  be  plenty  to  pay  the  draft;  and,  after  the  rice  had  beoi 
«old,  the  same  answer  was  made,  and  Marqueze  &  Go.  were  put  off  with 
the  statement  that  Barrois  had  not  had  time  to  make  up  the  account 
uiales.  It  would  have  been  the  work  of  a  short  time  only  for  a  clerk  to 
have  made  out  the  entire  account;  and  it  could  have  been  no  great 
■affaUr  to  have  made  up  the  account  sftles  of  three  lots  of  rice,  two  of 
49ixty-one  barrels  and  three  sacks  each,  and  one  of  forty-three  barrels 
and  three  sacks. 

The  condition  of  this  account  and  the  testimony  of  Fernandez  indi- 
cate that  Fernandez  &  CJo.  expected  to  receive  more  rice  from  Escande 
than  they  had  on  the  fourth  October,  and  this  expectation,  probably, 
induced  Fernandez  to  tell  Bonnecaze,  in  the  first  interview,  that  there 
would  be  plenty  to  pay  the  draft.  No  doubt  this  statement  caused  Mar- 
queze &  Co.  to  take  the  draft ;  and  that  statement  was  confirmed  by 
subsequent  statements  of  Fernandez,  during  a  period  of  three  months* 
and  in  answer  to  direct  inquiry.  Marqueze  &  Co.  considered  the  ulti- 
mate payment  of  the  draft  a  certainty;  and  they  had  no  reason  to 
entertain  any  doubt  on  that  subject. 

Counsel  for  defendants  refer  to  the  act  of  1858,  now  article  2278  of 
the  R  C.  C,  which  prohibits  parol  evidence  of  a  promise  to  pay  the  debt 
of  a  third  person.  This  is  the  same  in  substance  as  clause  two,  section 
four,  of  the  English  statute  of  frauds,  which  has  been  adopted  in  most 
if  not  in  all  of  the  States  of  the  Union,  which  requires  written  proof  of  a 
promise  to  *'  answer  for  the  debt,  default,  or  miscarriage  of  another." 
It  is  well  settled,  in  England  and  in  the  United  States,  that  this  statute 
does  not  apply  to  the  promise  of  a  debtor  to  pay  the  debt,  or  part  of  it, 
at  the  request  of  the  creditor,  to  some  other  person  or  persons ;  nor  to 
a  promise  to  pay  over  to  a  third  person,  as  directed,  money  remitted  by 
or  collected  for  the  person  so  directing.  In  other  words,  this  require- 
ment of  the  statute  is  Ihnited  to  collateral  undertakhigs,  as  surety  or 
guarantor,  to  pay  a  debt  to  wnich  the  promisor  is  otherwise  a  stranger; 
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and  the  liability  of  the  drawee  of  a  bill  of  exchange  may  be  proven  by 
hiB  acts  and  declarations  without  writing  or  formal  acceptance.  Par- 
sons on  Ck>ntracts,  vol.  8,  pp.  24,  26. 

The  position  of  Fernandez  &  Co.  is  less  favorable  to  them  than  it 
would  have  been  if  they  had  accepted  this  draft  formally,  without  quali- 
fication, and  in  writing;  because,  in  that  case  they  would  have  been 
bound  only  according  to  its  tenor  and  terms;  and  if  nothing  remained 
after  paying  the  debt  due  themselves  they  would  not  have  been  liable 
on  the  draft.  But  they  certainly  did,  by  their  conduct  and  statements 
cause  Marqueze  &  Co.  to  receive  and  to  rely  upon  this  draft,  and  to 
regulate  their  conduct  toward  Escande,  their  debtor,  accordingly.  The 
legal  effect  is  precisely  the  same  as  if  Fernandez  &  Co.,  when  Bonnecaze 
and  Escande  called  upon  them,  had  written  on  the  face  of  the  draft, 
"  there  will  be  funds  in  our  hands  sufficient  to  pay  this  draft,  and  we 
accept  it  payable  when  the  rice  is  sold ;"  or  if,  after  the  rice  was  sold, 
they  had  said  in  writing :  '*  We  have  funds  in  hand  sufficient  to  pay 
this  draft,  and  will  pay  it  when  the  account  sales  is  made  up."  The  first 
statement  induced  Marqueze  &  Co.  to  receive  the  draft,  with  the  full 
assurance  that  it  would  be  paid  when  sales  were  made;  and  this  was 
confirmed  by  frequent  subsequent  statements,  which  lulled  these  credit- 
ors into  a  false  security,  and  prevented  further  efforts  to  collect  that 
much  at  least  of  the  debt  originally  due  by  Escande. 

The  draft  is  not  ordinary  commercial  paper;  but  it  is  a  mandate, 
qualified  and  conditional  in  its  terms;  and  it  was  in  the  power  of  Fer- 
nandez &  Co.  to  have  made  their  liability  wholly  dependent  on  the  con- 
tingency of  the  sufficiency  of  funds  to  pay  it  They  have  dealt  with  it 
in  such  a  manner  as  to  incur  all  the  liability  of  unqualified  acceptors; 
and  it  is  their  own  fault  if  the  result  is  a  loss  to  them  of  the  whole 
amount 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed;  and  that  plaintiffis,  appellants, 
do  have  and  recover  of  defendants,  appellees,  S.  Fernandez  &  Co.,  and 
Salvador  Fernandez,  and  Joseph  J.  Fernandez,  the  individuals  com- 
posing said  firm,  in  solido,  the  sum  of  five  hundred  and  eighty-two  dol- 
lars and  six  cents,  with  interest  at  the  rate  of  five  per  cent  per  annum 
from  judicial  demand,  twenty-third  January,  1874,  until  paid,  three 
dollars  and  three  cents  costs  of  protest,  and  costs  in  both  courts. 


On  Rehearing. 

EoAN,  J.    A  careful  re-examination  of  this  case  satisfies  us  that  our 
former  decree  was  erroneous,  and  that  of  the  district  court  rejecting  the 
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demand  of  plaintiffo  correct.  We  think  that,  giving  to  the  evidence 
upon  the  subject  of  the  promise  to  pay  the  draft  sued  on  the  largest 
limit,  it  amounts  to  nothing  more  than  a  promise  to  pay  according  to 
the  terms  and  tenor  of  the  draft  itself ;  which  were,  "  yourselves  being 
paid  (which  means  being  first  paid)  out  of  the  proceeds  of  my  rice,  pay 
to  the  order  of  E.  Marqueze  &  Co.  five  hundred  and  eighty-two  dol- 
lars and  six  cents."  Thus,  by  its  own  terms,  the  draft  affected  the 
plaintiff  with  notice,  which  they  also  had  otherwise,  that  the  drawer  was 
indebted  to  the  defendants,  who  were  his  commission  merchants,  and 
who  had  a  privilege  upon  the  proceeds  of  the  rice,  and  that  this  indebt- 
edness must  be  paid  before  any  thing  would  remain  for  the  payment  of 
the  draft  sued  on.  No  written  acceptance  appears  upon  the  draft, 
although  the  evidence  of  the  plaintifCs  themselves  shows  that  it  was  pre- 
sented the  day  it  was  taken.  It  was  given  on  account  of  an  antecedent 
debt  at  the  instance  of  plaintifEs  themselves,  and  before  the  defendants 
had  been  seen  or  conferred  with  on  the  subject  The  only  hesitancy  in 
taking  the  draft  seems  to  have  been,  not  on  account  of  its  being  payable 
after  the  debt  of  the  defendants,  but  because  the  drawer  had  given  two 
other  drafts  against  the  same  fund  in  favor  of  other  persons,  and,  there- 
for^, one  of  the  plaintiffis  and  the  drawer,  Escande,  went  together  to  the 
defendants  for  the  purpose  of  arranging  with  them  to  pay  this  draft  in 
preference  to  the  other  drafts  given  by  Escande,  and  not  in  preference 
to  the  debt  of  Escande  to  the  defendants.  Although  the  defendants 
declined  to  accept  the  draft,  even  according  to  its  tenor,  in  which  the 
plaintiffe  acquiesced,  and  still  retained  the  draft  to  take  their  chances  of 
its  payment,  the  defendants  took  a  memorandum  of  the  request 
of  Escande  that  this  draft  should  be  preferred  to  the  others  given 
against  the  same  fund.  This  is  all,  even  according  to  the  plaintifiTs  own 
evidence  as  to  what  transpired  at  that  time.  To  that  is  referable,  and 
by  that  should  be  interpreted,  all  the  other  subsequent  evidence  and 
conversations  had  between  the  parties,  or  their  agents,  in  relation  to  the 
draft.  So  that  it  is  manifest  that  the  plaintifis  took  and  retained 
the  draft  knowing  that  its  payment  could  be  expected,  and  was  to  be 
made,  only  out  of  the  proceeds  of  Hce  of  the  drawer  in  the  hands  of  the 
drawee  for  sale,  and,  also,  only  after  a  known  and  existing  debt  of  the 
drawer  to  the  drawee  ahould  be  first  paid.  There  is  no  evidence  that 
there  was  any  surplus,  that  the  rice  brought  more  than  the  amount  due 
to  the  defendants  by  Escande  at  the  time  the  draft  teas  given.  On  the 
contrary,  it  is  distinctly  shown  by  a  well  supported  and  detailed  account 
in  the  record  that  the  entire  proceeds  were  absorbed  and  a  large  balance 
still  due  to  the  defendants  on  their  own  debt.  All  the  other  evidence 
relates  to  alleged  subsequent  conversations  with  one  of  the  defendants, 
not  in  relation  to  any  acceptance  of  the  draft,  but  when  the  plaintifib 


NEW  ORLEANS,  JANUARY,  1878.  201 


Marqueze  &  Co.  vs.  Fernnndez  it  Co. 


sought  infcrmation  aa  to  the  prohahiliiies  and  time  of  payment.  Even 
accepting  as  true  every  statement  made  by  the  plaintiffs'  witnesses,  the 
admissions  of  the  defendants,  both  as  to  the  amount  of  their  own  debt 
and  the  sufficiency  of  the  proceeds  of  the  rice  to  pay  plaintifiCls'  draft,  are 
clearly  shown  to  have  been  incorrect  and  made  in  error  of  fact  (if  made 
at  all),  and  as  they  in  no  manner  altered  the  situation  of  the  plaintiff, 
or  put  them  "i?i  duriari  casu,'*  the  defendants  are  not  estopped  from 
showing  the  error,  and  are  not  bound  by  the  admissions,  even  if  made. 
Upon  this,  subject,  however,  the  plaintiffs  evidence  is  loose  and  unsatis- 
factory, and  is  directly  contradicted  by  that  of  the  defendants,  which  we 
think,  on  the  other  hand,  is  consistent  with  all  the  other  evidence  in  the 
case,  and  by  the  undisputed  facts  and  the  probabilities,  and  it  was,  besides, 
easy  for  the  plaintilSs'  witnesses  to  have  been  mistaken,  and  to  have 
inferred  more  than  was  said  or  meant  from  language  and  conduct  which 
we  must  interpret  by  the  light  of  the  known  facts  of  the  case.  The 
alleged  admissions  as  to  both  the  amount  of  the  defendants'  own  debt 
and  the  proceeds  of  the  rice,  if  made  at  all  were  made  without  reference  to 
the  books  or  accounts  of  sale,  and  by  one  of  the  defendants  who  neither 
kept  nor  had  charge  of  either,  and  who,  in  the  nature  of  things,  could 
not  be  expected  to  be  familiar  with  them  without  an  examination,  while 
as  we  have  seen  those  books  and  accounts  themselves,  and  the  evidence 
of  the  book-keeper  and  accountant  of  the  defendants,  within  whose  es- 
pecial  knowledge  they  were,  negative  the  truth  of  any  such  admissions. 
One  of  them  is  detailed  as  a  mere  Canal  street  conversation,  away  from 
defendants'  place  of  business  and  not  in  business  hours,  between  one  of 
plckintiflb  and  one  of  the  defendants  alone,  and  the  others  are  hesi- 
tatingly and  unsatisfactorily  put  forth  by  the  clerk  of  plaintiiTs  as  con- 
versations between  himself  and  one  of  the  defendants  alone,  while  all 
are  flatly  and  emphatically  denied  by  the  other  party  to  the  conversa- 
tions. We  think  these  come  properly  within  the  class  of  "  loose  conver- 
sations" had  under  circumstances  when  it  would  be  impossible  to  con- 
vict the  witness  of  perjury,  and  which,  assuming  that  the  witnesses 
were  of  equal  credibility  (and  that  the  defendants  are  not  supported  by 
other  known  or  admitted  facts,  as  we  think  they  are),  would  still  leave 
the  plaintiffs'  case  in  so  much  doubt  that  they  can  not  recover,  and 
such  was  the  opinion  of  the  judge  below  who  heard  and  knew  the  wit- 
nesses. 

It  is  therefore  ordered  and  adjudged  that  our  decree  heretofore 
rendered  be  avoided  and  set  aside,  and  the  judgment  appealed  from  be 
and  it  is  affirmed  with  costs  of  both  courts. 
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No.  6546. 
Robert  Worrell  vs.  James  H.  Vickers. 

Prima  facie,  the  Bale,  or  dation  en  paiemerU  of  property,  made  by  a  debtor  to  his 
creditor,  to  pay  a  debt  much  smaller  In  amount  than  the  value  of  the  property 
transferred,  at  a  time  when  the  property  is  in  imminent  danger  of  bcincr  seized 
by  the  sheriff  in  favor  of  a  lessor,  is  fraudulent;  and  the  burden  of  proof  is  on 
the  party  claiming  under  such  sale,  or  dation,  to  prove  its  bona  fide  character. 

Under  the  allegation  of  fraud,  or  simulation,  touching  a  transfer  of  property,  every 
surrounding:  circumstance  bearing  on  the  transfer  is  admissible  in  evidence, 
and  will  be  considered  in  passinflr  on  the  character  of  the  assi^rnment. 

The  lessor's  rlffht  of  pledge  can  not  be  impaired  by  a  sale  of  the  property  subject  to 
that  pledge,  ooUusively  made  by  the  lessee  to  one  of  his  creditors,  and  removed 
from  the  leased  premises  with  the  fraudulent  intent  of  defeating  the  lessor's 
privilege. 

i  PPEAL  from  the  Thirteenth  Judicial  District  Ck>urt,  parish  of  TensaB. 
ijL  Hough,  J.    Trial  by  Jury. 

Garrett  &  Young  and  Lahait,  Arord  &  Clinton  for  plaintiff  and 
appellant. 

Farrar  &  Reeves  and  E,  H.  Farrar  for  third  opponent. 

The  opinion  of  the  court  was  delivered  by 

Manning^  C.  J.  The  plaintiff  sues  upon  three  notes,  executed  for 
the  lease  of  the  "Thistle  Ridge"  plantation  for  1875,  and  obtained  a 
writ  of  provisional  seizure,  under  which  twenty  bales  of  cotton  were 
seized.  No  appearance  is  made  by  the  defendant.  Robert  Murdock 
intervenes,  claiming  eighteen  of  the  bales  under  a  sale  from  R  W. 
McBride.  There  was  judgment,  in  accordance  with  a  verdict  of  a  jury, 
in  favor  of  plaintiff  cLgainst  defendant  for  the  sum  demanded,  being  the 
amount  of  the  notes  with  interest,  subject  to  admitted  credits,  with  a 
recognition  of  his  privilege  and  right  of  pledge  as  lessor  upon  the  prop- 
erty provisionaUy  seized,  reserving  the  rights  of  the  Intervenor,  and  a 
judgment  in  favor  of  the  Intervenor  for  the  eighteen  bales. 

When  the  sheriff  approached  the  house  on  the  Thistle  Ridge  Planta- 
tion, with  writ  in  hand,  he  met  a  wagon  laden  with  cotton,  and  turned  it 
back.  The  driver  of  the  wagon  says  he  was  still  on  the  Thistle  Ridge 
place  when  the  sheriff  stopped  him.  The  officer  proceeded  to  the  spot 
where  the  other  bales  were,  and  there  found  another  Murdock,  who 
announced  himself  to  be  the  agent  of  the  Intervenor.  In  a  few  minutes 
the  loaded  wcLgon  arrived.  It  was  now  after  sundown.  Murdock 
asked  the  driver  why  he  had  come  back,  and  the  sheriff  answered,  by 
his  order.  The  sheriff  announced  his  purpose  to  seize  all  the  cotton, 
mules,  and  implements.  Murdock  exhibited  a  bill  of  sale  from  McBride 
to  the  Intervenor  of  cotton,  mules,  and  all  movables  on  the  place.  The 
officer,  a  colored  deputy,  persisted  in  his  purpose  to  seize.    Murdock 
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told  him  it  was  not  legal  to  make  a  seizure  after  simdown.    Nothing  was 
done. 

The  sheriff  remained  on  the  plantation  during  the  night.  The  next 
morning  the  place  was  bare.  The  cotton  and  mules  and  wagons  had 
disappeared.  McBride  naively  says,  the  mules  were  kept  out  of  the 
way.  Eighteen  bales  of  cotton  were  found  by  the  sheriff  on  the  adjoin- 
ing land.  The  drivers  testify  that  they  hauled  these  bales  from  Thistle 
Ridge  on  that  night,  and  that  the  cotton  was  raised  on  that  place.  It  was 
the  same  that  the  sheriff  found  there.  The  hauling  was  by  direction  of 
the  Murdock  who  was  acting  as  agent  of  the  Intervenor.  According  to 
his  theory,  the  sheriff  could  seize  only  in  the  sunlight,  but  it  was  lawful 
to  remove  the  objects  of  seizure  even  during  the  darkness  of  night. 

The  Intervenor  claims  these  eighteen  bales,  under  a  sale  from 
McBride  of  same  day  that  plaintifTs  petition  was  filed.  McBride  says 
he  gave  Murdock  a  bill  of  sale.  None  has  been  produced.  The  defend- 
ant Vickers  is  the  son-in-law  of  McBride,  and  the  latter  says  that  he 
worked  the  plantation  with  his  son-in-law,  furnished  the  team  and 
implements,  and  was  jointly  interested  in  the  lease.  He  was  indebted 
to  Murdock  about  twenty-five  hundred  dollars  he  thinks.  The  consid- 
eration of  the  sale  was  the  payment  of  this  indebtedness.  Both  of  them 
admit  that  the  property  thus  sold  was  worth  twenty-seven  hundred  and 
eighty-two  56-100  dollars.  Murdock  testifies  that  McBride  owed  him 
only  seventeen  hundred  and  fifteen  94-100  dollars.  No  money  was 
paid  at  this  sale,  or  afterwards.  McBride  thus  sold  to  his  creditor,  in 
payment  of  his  debt,  property  worth  a  thousand  dollars  more  than  the 
funount  of  the  debt.  Along  with  the  statistics  we  have  the  information 
from  McBride  himself,  that  "  this  sale  was  bona  fide,  and  not  made 
with  the  intent  to  defraud  any  body. " 

There  can  be  no  doubt  in  our  minds  of  the  intent  and  object  of 
these  parties.  The  plaintiff  in  answering  the  petition  of  intervention 
expressly  charges  collusion  between  the  intervenor  and  McBride  for  the 
purpose  of  depriving  him  of  his  recourse  against  the  crop  produced  on 
Thistle  Ridge,  and  the  property  used  in  and  for  its  production.  A  sale, 
or  a  datUm  en  paiement,  by  a  debtor  to  a  creditor  of  property  of  value 
laigely  in  excess  of  the  debt  due  from  the  one  to  the  other,  made  under 
an  impending  seizure  by  another  creditor  of  same  property,  lacks  the 
element  of  bona  fides  on  its  face.  Without  explanation,  the  reality  of 
such  sale,  or  giving  in  payment,  is  not  credible,  and  under  the  charge  of 
fraud  or  simulation,  all  the  facts  and  surrounding  circumstances 
attending  the  transaction  are  properly  inquired  into.  Montgomery  v. 
Chaney  13  Annual  207.  When  these  circumstances  confirm  the  impres- 
sion created  by  the  suspicious  garb  in  which  the  transaction  is  clothed, 
it  is  stripped  of  its  pretensions  to  good  faith  or  reality. 
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The  plaintiff  had  a  right  of  pledge  upon  the  crop,  and  the  movables- 
used  in  producing  it,  to  satisfy  his  claim  as  lessor,  and  he  had  fifteen 
days  after  their  removal  from  the  leased  premises  in  which  to  pursue 
them.  Code  of  Practice  art.  288.  The  rights  of  the  lessor  can  not  be 
affected  by  a  sale  made  by  a  lessee  to  one  of  his  creditors,  and  a  fraudu- 
lent removal  of  the  property  from  the  leased  premises  by  an  a^ent  of 
the  purchaser  for  the  purpose  of  placing  it  beyond  the  landlord's  reach* 
Denistown  v.  Malard,  2  Annual  14.  avil  Code,  arts.  3185,  3230,  new 
numbers  3218,  3263. 

It  follows  that  the  cotton  seized  provisionally  by  plaintiff  is  subject 
to  his  claim  for  rent,  and  his  right  can  be  exercised  to  the  exclusion  of 
the  Intervener,  who  has  no  valid  claim  to  it  until  the  plaintiffs  judg- 
ment is  satisfied. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  in  favor  of  the  plaintiff  cLgainst  the  defendant  for  the 
amount  of  his  demand  and  interest,  and  recognizing  the  plaintiff's  priv- 
ilege and  right  of  pledge  as  lessor  upon  the  property  provisionally 
seized,  be  affirmed,  and  that  the  judgment  of  the  lower  court  in  favor  of 
Intervener  against  plaintiff  and  defendant  is  avoided  and  reversed.  It 
is  further  ordered,  adjudged,  and  decreed  that  the  provisional  seizure  of 
plaintiff  is  maintained,  and  that  he  have  judgment  against  the  defend- 
ant  for  the  costs  of  the  lower  court  on  the  principal  demand,  and 
against  the  Intervener  for  the  costs  of  the  intervention  in  that  court, 
and  all  costs  of  this  court. 


On  Application  fob  Rehearing. 

A  rehearing  of  this  cause  is  granted  for  the  sole  purpose  of  ascer- 
taining whether  the  payment  of  ^500,  imputed  by  the  plaintiff  with  the 
consent  of  the  defendant  to  the  discharge  of  another  debt  than  the*  rent, 
should  not  be  held  legally  imputed  to  the  rent,  and  to  this  point  the 
attention  of  the  litigants  is  directed. 


On  Rehearing. 

DeBlanc,  J.  The  Thistle  Ridge  plantation  was — in  1874— the  joint 
property  of  plaintiff  and  defendant.  Plaintiff's  undivided  half  of  said 
plantation  was  leased  by  defendant  for  the  year  1875.  The  price  of 
said  lease  was  $1177.75,  the  last  instalment  of  which  was  due  on  the 
first  of  October  1875.  Not  a  cent  of  that  price  was  paid  at  its  maturity— 
and,  to  satisfy  it,  twenty  bales  of  cotton  raised  on  the  aforesaid  planta- 
tion, during  the  term  of  the  lease,  were  provisionally  seized  on  the  elev- 
enth of  June  1876. 

The  order  under  which  that  seizure  was  made,  issued  on  the  ninth 
of  June  1876,  and  Robert  Murdock,  who  intervened  in  the  suit  between 
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plaintiff  and  defendant,  claims  that,  on  the  day  of  the  issuance  of  that 
order,  he  purchased  from  R  W.  McBride,  eighteen  out  of  the  twenty 
bales  of  cotton  raised  on  the  Thistle  Bidge  plantation  and  seized  to  sat- 
isfy the  lessor's  privilege.  The  place,  or  the  half  of  said  place — though 
rented  by  Vickers — was  rented  for  the  joint  benefit  of  Vickers  and 
McBride,  but — according  to  the  latter's  declaration — without  the  consent 
of  Worrell. 

It  was  from  plaintiff  that  defendant  acquired  title  to  one  half  of  the 
Thistle  Bidge  plantation.  What  he  may  have  paid  and  promised  to  pay 
for  that  half  is  nowhere  mentioned,  but  it  is  in  evidence  that  the  portion 
80  acquired  by  Vickers,  was  by  him  retroceded  to  Worrell — and  that,  in 
consideration  of  said  retrocession,  Worrell  returned  to  Vickers  the  note 
he  had  subscribed  for  the  price  agreed  upon,  and  Vickers  gave  him  a 
a  draft  of  $  500.00 

This  transaction  took  place  on  the  fifteenth  of  January 
1876,  and — ^at  that  date,  Vickers  was  already  indebted  to  plain- 
tiff for  the  whole  of  the  rent  of  1875 $1177.75 

In  all,  not  including  the  stipulated  interest  on  the  rental 

notes $1677.75 

At  that  date — the  fifteenth  of  January  1876 — ^what  was  due 
from  McBride  to  Murdock?  The  transcript  contains  no  de- 
tailed account  of  that  indebtedness,  but  the  creditor  testified 
that — during  the  year  1875,  he  had  furnished  supplies  to  the 

debtor,  to  the  amount  of. $1715.94 

during  1876 187.60 

forming  a  total  of $1903.54 

and  McBride — the  debtor — declared  that  Murdock  had  furnished  sup- 
plies-to  make  the  crop  of  1875,  that  his  bill  for  the  supplies  of  that  year, 
amounted  to  some  $500  or  $1000,  and  that — on  the  ninth  of  June  1876, 
the  date  of  his  sale  to  Murdock,  he  was  owing  him  about  $2500,  and  may 
be  more. 

When— in  a  court  of  justice — a  right  alleged  by  one  is  denied  by 
another,  it  is  not  sufQcient  to  establish  that  it  is  probable — but  it  must 
be  established  that  it  is  legaUy  certain  that  the  right  does  exist :  other- 
wise, the  claimant  must  fail.  Under  the  evidence  adduced  to  sustain 
the  intervention,  how  can  we  determine  what  McBride  owed  or  owes  to 
Murdock,  and,  of  that  debt,  what  portion  was  due  in  1874  and  which  in 
1875  ?  McBride  and  Murdock  do  not  agree  as  to  either  the  amount  or 
the  dates  of  that  claim :  the  first  said :  a  portion  of  my  indebtedness  to 
Murdock  accrued  prior  to  January  1875 :  the  other,  that  it  accrued  in 
1875  and  1876 ;  that— in  1874— -McBride  had,  on  his  books,  a  credit  of 
$40. 
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Murdock's  intervention  is  based  on  a  sale  from  McBride  to  him, 
and — though  he  has  the  evidence  of  that  sale,  he  did  not  place  it  before 
the  Court ;  he  did  not  prove  that  the  price  fixed  by  the  vendor  and 
accepted  by  him  corresponds  to  the  value  of  the  property  he  alleges 
that  he  acquired,  nor  did  he  prove  how  and  when  the  acknowledged  bal- 
ance due  by  him  on  the  acknowledged  price  was  to  be  paid.  Unex- 
plained as  it  is,  does  not  that  omission,  coupled  with  a  delivery  made 
on  the  eve  of  a  delayed  seizure,  and  the  nightly  exportation  of  the  pur- 
chased effects,  cast  upon  that  transfer  an  authorized  suspicion?  It 
certainly  does. 

If  Murdock  did  furnish  the  supplies — ^If  they  had  not  been  paid  for 
in  full  or  in  part,  his  lien  was  not  recorded — and,  If  it  did  exist,  Worrell 
was— in  no  way — informed  of  its  existence,  and  received  in  good  faith, 
and  in  satisfaction  of  a  real  indebtedness,  every  pound  of  cotton  shipped, 
and  every  cent  paid  to  him.  As  to  McBride,  he  knew,  and  it  is  difficult 
to  realize  that — as  his  vendor,  Murdock  was  not  informed  that  every 
article  of  property  embraced  in  the  proposition  which  preceded  the  sale, 
and  Included  in  the  sale  which  followed  the  proposition — ^mules,  oxen, 
cotton  in  bales  and  cotton  in  seed,  was  subject  to  the  undenied  claim 
and  undenied  privilege  of  Worrell,  as  a  lessor.  McBride  did  not  remem- 
ber whether  he  told  Murdock  that  said  property  was  about  to  be  seized. 

Of  what  can  Murdock  complain?  How  is  he  aggrieved  by  the 
decree  of  this  Court  ?  His  account  against  McBride  is  not  in  the  record : 
the  sale  on  which  he  relies  was  alluded  to  by  the  witnesses,  but  it  was 
not  read  to  the  jury:  we  know — from  their  declaration — ^that  it  was 
made  for  $2782.56,  but  how  was  that  price  paid  or  to  be  paid,  how  set- 
tled or  to  be  settled  ?  If  McBride's  account  was  received  in  exchange 
of  a  part  of  that  price,  where  is  the  receipt  ?  What  is  to  become  of  the 
balance  fixed  by  and  between  those  parties  ?  Is  it  to  be  retained  by  the 
vendee,  or  returned  to  the  vendor  ? 

Deducting  from  the  price  of  the  sale 92782.56 

the  price  which  he  stated  was  fixed  for  the  cotton  pro- 
visionally seized 997.50 

Our  decree  leaves  in  the  hands  of  a  creditor  who  has 
not  established  his  claim,  in  the  hands  of  a  vendee  who 
has  failed  to  establish  the  legality  of  his  title,  a  bal- 
ance of  property  which  he  valued  himself  at $1785.06 

What  property  was  so  left  ?    Eleven  mules  which  McBride 

said  he  sold  for $1435.00 

And  other  property  for 350.06 

$1785.06 
The  imputation,  by  Vickers  and  to  his  own  debt,  of  proceeds  of  cot- 
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ton  which  belonged  to  the  planting  partnership  which  existed  between 
him  and  McBride,  was  certainly  illegal,  both  as  to  McBride  and  as  to 
any  creditor  of  said  partnership — ^but,  though  it  may  be  that  Murdock 
had  a  claim  against  it,  that  fact  was  not  judicially  shown,  and  it  is 
shown  that — not  including  the  cotton  provisionally  seized — Murdock 
did  receive,  in  satisfaction  of  his  alleged  claim,  property  which  he  valued 
himself  at  $1785.06. 

Under  these  circumstances,  it  is  no  concern  of  Murdock  whether  the 
cotton  seized  was  partly  acquired  from  the  laborers,  and  in  what  way 
funds  which  belonged  to  Yickers  and  McBride  were  disposed  of  and 
imputed  by  Vickers. 

We  adhere  to  the  original  decree  rendered  in  this  case. 


No.  5918.   . 
P.  H.  CuMMiNGS,  James  H.  CuioaNas,  Subrogee,  vs.  J.  M.  Saux. 

A  contract  entered  into  by  a  member  of  a  city  council,  either  in  his  own  name  or  in 
the  name  of  another  person,  which  the  charter  of  the  city  prohibits  him  from 
making,  is  absolutely  null  and  void. 

Promissory  notes  given  by  a  vendee  for  the  price  of  a  thine  which  the  vendor 
assumed  to  selh  but  which  never  had  an  existence,  are  utterly  without  consider- 
ation, and  ci*n  not  be  enforced  by  the  vendor  or  by  any  one  who  has  acquired 
them  after  their  maturity. 

Contracts  having  an  unlawful  or  immoral  cause  are  not  merely  void  themselves, 
but  as  a  rule,  can  not  be  the  basis  of  any  valid  auxiliary  contract. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleana    Lynch, 
J. 
Samuel  F.  ^Zanc.for  plaintiff  and  appellant. 

Cotton  dt  Levy  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  On  twenty-third  July,  1866,  the  contract  for  repairing 
and  keeping  in  repair  all  the  ballasted  and  macadamized  roads  in  the 
€ity  of  New  Orleans  was  adjudicated  to  one  M.  E.  Stack  for  a  period 
of  three  years,  for  the  sum  of  ten  thousand  five  hundred  dollars  per 
annum.  By  private  agreement  one  Gabriel  Correjolles  became  half 
owner  of  this  contract 

On  fifteenth  November,  1866,  by  public  act  Stack  and  Correjolles 
transferred  their  rights  and  obligations  under  this  contract  to  the 
defendant,  J.  M.  Saux,  for  $5000,  of  which  $3000  was  paid  cash,  and  the 
balance  was  to  be'  paid  on  terms  of  credit,  for  which  credit  portion  J.  M. 
8aux  executed  his  two  notes  at  six  months,  drawn  to  his  own  order  and 
by  him  indorsed,  each  for  $1000,  and  delivered  them  one  to  Stack  and 
one  to  Correjolles. 


30    M 
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M.  E.  Stack,  the  adjudicatee,  was  the  son-in-law  of  P.  H.  Cummhigs, 
who  was  at  the  date  of  the  said  adjudication  to  Stack  and  at  the  date 
of  said  transfer  to  Saux  a  member  of  the  City  Oouncil  of  New  Orieans. 
P.  H.  Cummings,  claiming  to  be  owner  before  maturity  of  the  note  so 
given  to  Stack,  instituted  this  suit  thereon  against  the  maker,  Saux. 

The  defense  is  in  substance — 

First — That  M.  E.  Stack,  to  whom  the  contract  was  nominally  adju- 
dicated, was  in  truth  the  mere  alter  ego  of  P.  H.  Cummings,  that  Gum- 
mings  was  the  real  adjudicatee  through  the  interposition  of  Stack,  and 
that  said  Cummings  being  a  member  of  the  City  Council  was  absolutely 
incapable  of  taking  said  contract,  and  that  the  adjudication  thereof  to 
him  was  null  and  void,  as  being  infraudem  legis,  prohibited  by  the  dty 
charter,  and  against  good  morals  and  public  policy. 

Second — That  there  was  no  consideration,  at  least  no  lawful  con- 
sideration, for  said  note,  said  Cummings  being  himself  in  truth  and  tad 
the  party  who  received  said  contract  from  the  city  and  conveyed  it  to 
defendant 

After  the  institution  of  this  suit,  P.  H.  Cummings,  plaintiff^  died, 
and  J.  H.  Cummings,  his  son,  purchased  his  rights  therein  at  succession 
sale  for  one  hundred  dollars,  and  has  been  formally  subrogated  thereto. 

We  have  examined  the  evidence  in  this  case  carefully,  and  think 
that  it  clearly  establishes  the  following  facts : 

First — That  P.  H.  Cummings  was  at  the  date  of  the  adjudicatioii, 
and  at  that  of  the  transfer  to  Saux,  of  the  contract  with  the  dty,  a  mem- 
ber of  the  City  Council. 

Second — That  Stack  was  the  son-in-law  of  P.  H.  Cunmiings,  and 
that  he  was  merely  a  person  interposed  to  bid  in  said  contract  for  Cum- 
mings, and  that  Cummings  was  the  real  contractor. 

Third-— That  the  conveyance  and  transfer  made  by  Stack  to  Saux 
was  for  Cummings'  benefit,  and  that  Cummings  received  the  entire  price 
from  Saux  and  Stack  no  part  of  it.  . 

So  that  the  only  questions  are :  First — ^Was  the  adjudication  of  the 
contract  to  Cummings,  he  being  a  member  of  the  City  Council,  legal,  or 
was  it  null  and  void  ?  Second — If  said  adjudication  and  contract  were 
null  and  void  did  the  transfer  thereof  constitute  a  good  and  lawful  con- 
sideration for  the  note  sued  upon  ? 

Under  the  view  we  take,  the  question  of  the  right  of  defendant  to 
inquire  into  the  consideration  of  the  note  in  the  hands  of  an  innocent 
third  person  does  not  arise,  since  we  hold  that  Cummings  was  himself 
the  real  party  vendor. 

First — ^The  dty  charter  provides  that  "  no  member  of  the  Common 
Council  shall  hold  any  other  employment  or  office  under  the  govemmeot 
of  New  Orleans,  while  he  is  a  member  of  said  Council,  and  no  member 


L 


NEW  ORLEANS,  JANUARY,  1878.  209r 


Cumminirs  vs.  Saux. 


of  the  Common  Council,  or  any  officer  of  the  corporation,  shall  he, 
directly  or  indirectly,  interested  in  any  work,  business,  or  contract,  the 
expense  or  price  or  consideration  of  which  is  paid  from  the  City  treas- 
ury, or  by  an  assessment  levied  by  an  ordinance  or  resolution  of  the 
Common  Council,  nor  be  the  surety  of  any  person  having  a  contract, 
work,  or  business  with  the  City,  for  the  performance  of  which  security 
may  be  required." 

This  is  a  prohibitory  statute,  and  the  prohibition  has  its  foundation 
deep  down  in  good  morals  and  the  public  interest. 

The  Civil  Code,  art.  11,  provides :  "  Individuals  can  not  by  their 
conventions  derogate  from  the  force  of  laws  made  for  the  preservationr 
of  public  order  or  good  morals." 

Article  12. — "  Whatever  is  done  in  contravention  of  a  prohibitory 
law,  is  void,  although  the  nullity  be  not  formally  directed." 

Article  1885. — "  The  object  of  contract  must  be  possible,  by  which  is 
meant  physically  or  morally  pcssibla" 

Article  1886. — "  That  is  considered  as  morally  impossible  which  is 
forbidden  by  law  or  morals.  All  contracts  having  such  an  object  are 
void." 

Considered  imder  the  light  of  these  articles  of  our  Code,  and  of  the* 
charter  of  the  city,  we  do  not  hesitate  to  say  that  the  adjudication  of 
the  said  contract  to  Stack  for  Cummings  was  absolutely  null  and  void, 
and  that  consequently  the  alleged  or  supposed  "  contract  to  repair  the 
roads  of  the  city"  never  had  any  legs!  existence. 

Second — Was  the  transfer  of  this  void  and  illegal  contract  to  the 
defendant  a  good  and  sufficient  consideration  for  the  note  sued  upon  ? 
Plaintiffs  counsel  contends  that  it  was,  and  cites  several  decisions  in 
support  of  his  proposition.  He  refers  us  to  the  case  of  the  Planters* 
Bank  vs.  the  Union  Bank,  16  Wall.  p.  499,  where  the  Supreme  Court  of 
the  United  States  says: 

"  But  when  the  illegal  transaction  has  been  consummated,  when  no 
court  has  been  called  upon  to  give  aid  to  it,  when  the  proceeds  of  the 
sale  have  been  actually  received,  and  received  in  that  which  the  law 
recognizes  as  having  had  value,  and  when  they  have  been  carried  to  the 
credit  of  the  plaintifGs,  the  case  is  different.  The  court  is  then  not  asked 
to  enforce  an  illegal  contract.  The  plaintifib  do  not  require  the  aid  of 
any  illegal  transaction  to  establish  their  case." 

And  again  to  the  case  of  Brooks  vs.  Martin,  2  Wallace,  p.  79,  where 
the  same  court  use  this  language : 

"  We  think  that  in  point  of  fact  the  allegation  of  the  answer— that 
the  traffic  in  which  this  firm  engaged  was  the  buying  up  of  soldiers* 
claims,  before  any  scrip  or  land  warrants  were  issued,  and  not  the  pur- 
chase and  sale  of  bounty  land  warrants  and  scrip — is  true.    We  have 
14 
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•as  littlo  doubt  that  the  traffic  was  illegal.  Undoubtedly  the  main  object 
of  the  ninth  section  of  the  act  of  February  11, 1847,  was  to  protect  the 
soldier  against  improvident  contracts  of  the  precise  character  of  thoee. 
developed  in  this  record.  It  was  a  wise  and  humane  policy,  and  no  court 
should  hesitate  to  enforce  it  in  a  case  which  called  for  its  application. 
If  a  soldier,  who  had  thus  sold  his  claim  to  Brooks,  Field  Sc  Co.,  had 
refused  to  perform  his  contract,  or  to  do  any  act  which  was  necessary  to 
:give  them  the  full  benefit  of  their  purchase,  no  court  would  have  com- 
pelled him  to  do  it,  or  give  them  any  relief  against  him.  And  if  they 
had,  by  any  such  means,  got  possession  of  the  land  warrant  or  scrip  of 
a  soldier,  no  court  would  have  refused,  in  a  proper  suit,  to  compel  them 
to  deliver  up  such  land  warrant  or  scrip  to  the  soldier.  Or  if  Brooks, 
after  the  signing  of  these  articles  of  partnership,  had  said  to  Martin  :• 
'  I  refuse  to  proceed  with  this  partnership,  because  the  purpose  of  it  is 
ill^^,'  Martin  would  have  been  entirely  without  remedy.  If,  on  the  other 
hand,  he  had  said  to  Martin:  '  I  have  bought  one  hundred  soldiers', 
daims,  for  which  I  have  agreed  to  pay  a  certain  sum,  which  I  require 
you  to  advance  according  to  your  agreement,'  Martin  might  have  refused 
to  comply  with  such  a  demand,  and  no  court  would  have  given  either  of 
his  partners  any  remedy  for  such  a  refusal." 

We  do  not  think  these  cases  go  to  the  extent  that  counsel  claims 
for  them,  nor  do  we  think  that  the  doctrine  maintained  by  them  would 
materially  help  the  plaintiff's  case.  These  decisions  seem  to  rest  upon 
this  ideia  expressed  by  the  court,  that  "  the  plaintifGs  do  not  require  the 
aid  of  any  illegal  transaction  to  establish  their  case."  Can  that  be 
affirmed  of  P.  H.  Cummings,  the  plaintiff  in  this  case,  under  the  laws  of 
Louisiana,  with  the  execution  of  w^hich  this  court  is  charged  ?  Under 
the  laws  of  Louisiana,  as  we  have  seen,  the  pretended  contract  to  repair 
the  city  roads  did  not  exist.  It  never  drew  the  breath  of  life.  It  was 
still-born.  Yet  it  was  for  this  myth  that  the  defendant  executed  the 
note  sued  upon.  Nobody  will  dispute  that  the  cause  of  Saux's  obligation 
teas  this  supposed  contract  We  find  that  the  cause  of  his  obligation 
never  existed — that  its  existence  was  a  legal  and  moral  impossibility. 

The  Civil  Code,  art.  1887,  says:  "  An  obligation  ivithout  a  cause,  or 
mith  a  false  or  urilaivfnl  cause,  can  have  no  effect'^ 

Article  1889. — "  The  cause  is  illicit  when  it  is  forbidden  by  law,  when 
it  is  contra  bonos  mores  or  to  the  public  order." 

And  yet  this  plaintiff  is  seeking  at  the  hands  of  this  court  the 
enforcement  of  an  obligation,  "  without  a  cause,"  or  what  Is  the  same 
4hing,  "  with  an  unlawful  cause."  The  injunction  upon  this  court  by 
the  laws  of  Louisiana  is  that  such  an  obligation  *'  can  have  no  effect." 
When  the  laws  of  our  own  State  are  so  plain  and  so  mandatory. in  their 
terms;  when  they  tell  us  that  the  cause  of  a  certain  obligation  does  not 
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^isxist  or  is  unlawful^  and  that  we  shall  therefore  give  "  no  effecV^  to  it,  we 
must  not,  out  of  regard  and  deference  to  the  opinions  of  any  tribunal, 
;howeYer  august,  administering  a  different  code  of  laws,  disregard  the 
plainest  provisions  of  our  own.  By  the  laws  of  Louisiana,  no  man  can 
^recover  upon  an  obligation  *'  without  a  cause  or  with  a  false  or  unlaw- 
ful cause,"  except  under  certain  restrictions,  the  bona  fide  third  holder, 
t&efore  maturity,  of  mercantile  and  negotiable  paper. 

*'  An  obligation  must  have  a  lawful  cause.  If  it  have  an  unlawful 
-^ause,  or  one  contrary  to  good  morals  or  the  public  order,  it  can  not  have 
effect  and  its  invalidity  will  taint  any  collateral  or  auxiliary  agreement 
'Springing  from  it."    1  A.  178  ;  6  R  115. 

"  Articles  1885  and  1886,  C.  C.  (old),  Umit  the  rule  contained  in  article 
rl960,  that  no  one  ought  to  be  permitted  to  enrich  himself  at  the  expense 
•of  another,  to  cases  in  which  the  alleged  benefit  arises  from  a  lawful  act. 
From  unlawful  acts,  though  they  may  prove  beneficial  to  others,  no 
sights  not  expressly  authorized  by  law  can  arise."    3  A.  203. 

So  that  even  if  it  were  true  (which,  however,  it  seems  by  the 
«fevidence  not  to  be)  that  the  defendant  made  money  out  of  this  "contract," 
'It  would  be  no  reason  why  Cummings  should  be  paid  something  for 
Naothing.  If  the  defendant  received  money  from  the  city.  It  was  in  pay- 
cient  for  his  labor  and  material  expended  in  repairing  the  city  roads — a 
^ebt  which  the  city,  in  equity,  ought  to  have  paid,  contract  or  no  con- 
tract. 

We  see  no  error  in  the  judgment  appealed  from,  and  it  is  therefore 
-affirmed  with  costs  of  both  courts. 


No.  6816. 

'The  Jefferson  &  Lake  Pontchartrain  Railroad  Company  vs.  the  City 

OF  New  Orleans. 

-An  nppoal  will  not  lie  from  an  order  of  Court  ^rantins  an  injunction  on  condition 
that  the  applicant  furnish  such  bond  as  tho  court  shall  thereafter  desienatt*. 
when  the  appeal  is  taken  before  the  amount  of  the  bond  is  fixed.  Sueli  an 
appeal  is  premature. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Righior, 
J. 

Geo.  L,  Bright  and  L.  E.  Slmonds  for  plaintiffs  and  appellees. 
B.  F.  Jonas,  City  Attorney,  for  defendant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  l^y 
9>eBlanc,  J.,  and  on  the  rehearing  by  Spencer,  J. 

©eBlano,  J.    The  plaintiff  alleges  that  it  is  the  owner  of  a  tract  of 
Ijatnd,  through  which  the  city  has  forcibly,  wrongfully  and  illegally  dug 
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a  canal.  It  alleges  that  it  will  cost  $75,000  to  refill  the  canal,  and  for  the 
use  made  of  the  canal  the  city  owes  it  $25,000. 

The  material  allegation  in  the  petition  relative  to  the  injunction  is : 

"  Your  petitioner  shows :  That  the  dty  of  New  Orleans,  has  no 
right  to  use  and  nudntain  on  the  land  of  your  petitioner  said  canal  and  its^ 
embankments,  and  has  no  right  to  drain  into  said  canal  and  over  the 
property  of  your  petitioner,  and  said  city  and  its  officers  have  no  right 
to  enter  upon  said  land  and  trespass  thereon  and  have  no  right  to  pre- 
vent your  petitioner  damming  said  canal  so  as  to  prevent  the  city 
draining  therein."    R  p.  5. 

The  prayer  is  ''  that  the  city  of  New  Orleans,  its  officers  and  agents- 
be  enjoined  and  prohibited  to  use  and  maintain  on  the  land  of  your  peti- 
tioner said  canal  running  from  North  Line  street  to  Lake  Pontchartrain 
and  be  enjoined  and  prohibited  to  drain  into  said  canal  and  over  the 
property  of  your  petitioner  and  to  enter  upon  said  land  and  trespass 
thereon  and  be  enjoined  and  prohibited  to  prevent  your  petitioner  dam- 
ming said  canal  so  as  to  prevent  the  dty  from  draining  therein,"  p.  5. 

The  court  ordered,  "Let  an  injunction  issue  as  prayed  for  on 
plaintifGs  furnishing  bond  with  surety,  good  and  solvent,  to  secure  the 
payment  of  such  damcLges  as  may  be  sustained  by  the  dty  in  case  it 
shall  be  decided,  that  the  injunction  has  been  wrongfully  obtained.  The 
amount  of  the  bond  to  be  fixed  on  rule  to  be  tried  contradictorily,  p.  22. 

From  this  order  the  dty  has  taken  a  suspensive  appeal,  p.  25. 

The  appellee  has  moved  to  dismiss  the  appeal  taken  herein,  on  the 
following  grounds : 

1st.  It  does  not  appear  by  the  transcript  that  the  injunction  will 
cause  damage  to  the  city  exceeding  five  hundred  dollars,  therefore  it 
does  not  appear  that  this  court  has  jurisdiction. 

2d.  The  order  of  the  district  coutt,  which  directs  an  injunction  to 
issue,  upon  plaintiff  furnishing  a  bond,  the  amount  thereafter  to  be  fixed 
by  the  court,  is  not  final ;  for  the  court  has  not  fixed  the  amount  of  the 
bond.    Such  an  order  works  no  irreparable  injury  to  the  defendant 

3d.    No  appeal  lies  from  an  order  granting  a  preliminary  injunction. 

An  injunction  was  applied  for  by  plaintiff:  the  sworn  aUegatioos 
of  its  petition  justify  the  presumption  that  its  demand  is  legal,  and— 
acting  on  that  presumption — ^the  lower  court  has  ordered  that  the 
applied  for  injunction  shall  issue — ^but  when?  When  plaintiff  shall 
have  furnished  bond  and  security  in  an  amount  to  be  hereafter  fixed, 
and  how?  On  a  rule  to  be  contradictorily  tried  between  the  contending 
parties. 

It  does  not  appear  that  the  contemplated  rule  has  been  taken  and 
tried ;  the  amount  of  the  indispensable  bond  has  not  been  fixed,  and  we 
are  called  upon  to  pass— not  on  any  accomplished  fact,  not  on  any 
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^decree  which  may  now  be  executed,  but  on  the  mere  apprehension  that 
an  acknowledged  right  may  be  enforced,  that  a  suspended  writ  may  be 
issued,  that  an  irreparable  injury  may  be  inflicted. 

From  what  has  defendant  appealed  ?  Is  it  from  a  final  judgment  ? 
It  is  not.  Is  it  from  any  absolute  order,  by  whatever  name  it  niiay  be 
•called  ?  It  is  not.  The  order  appealed  from  is  a  conditional  one :  it 
does  not  interrupt — it  does  not  prohibit  the  exercise  of  any  right,  the 
•enjoyment  of  any  privilege.  In  its  actual  form  it  has  no  force — ^no  writ 
can  issue  from  it — and,  as  it  may  never  be  completed,  never  executed, 
the  defendant  is — in  no  sense — exposed  to  any  irreparable  injury.  3d  A. 
217;  4:thA.  307. 

Its  appeal  is  premature,  and— for  that  reason—dismissed  at  its 
<;08ts. 


On  Application  fob  Rehearing. 

Spenceb,  J.  The  order  granting  the  injunction  in  this  ease  is  inchoate 
«nd  incomplete  until  it  is  supplemented  by  another  order  fixing  the 
amount  of  the  injunction  bond — so  that  the  delays  for  appeal,  if  an 
appeal  be  permissible  at  all  from  such  an  order,  would  only  run  from 
the  date  of  the  supplemental  order.    We  have  lately  held  in  the  case  of 

**The  State  ex  rel  Paul  DouUut  vs.  the  Judge  of District  Court  of 

Orleans/'  that  an  appeal  will  not  lie  from  a  preliminary  order  granting 
an  injunction. 

Kehearing  refused. 


No.  6814.  

I  30   2131 

Succession  of  Mrs.  P.  J.  Michon.  Opposition  of  Mrs.  Louis  Duoourneau.      ^    ^' 
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leflratee.  on  condition  that  if  his  sister  survived  his  wife  she  should  be  entitled  to 

have  a  certain  sum  from  the  wife's  succession,  does  not  involve  a  fldei  conimis- 

9uin,  or  prohibited  substitution.    And  hence  on  the  death  of  the  wife,  who  had 

accepted  the  husband's  bequest,  with  the  charjire  on  it.  the  surviving:  sister  of  the 

husband  has  a  ri^ht  to  claim  the  sum  from  the  wife's  succession. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot, 
J. 

A.  J".  Vtllere  for  executors  and  appellees. 
A.  &  W,  Voorhies  for  opponent  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.     The  last  will  of  Pierre  Jerome  Michon,  probated  en 
the  sixth  of  April,  1872,  is  in  the  following  words  : 
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"  New  York,  Septembre  19, 1871. 

"  Sain  d'esprit,  mais  souffrant,  je  donne  ici  mes  dernieres  volontes,^ 
Mr.  Oabriel  Leaumont  qui  a  en  mains  a  peu  pres  tout  mon  avoir^ 
donnera  a  ma  scBur,  Estelle  Michon,  veuve  Louis  Duoourneau,  trois 
mille  dollars,  et  tout  le  reste  a  ma  femme  legitime,  nee  Louise  MathUde- 
Laooste.  Si  ma  femme  mourait  avant  ma  soeur,  veuve  Lou»s  Duoour^ 
neau,  la  succession  de  ma  femme  serait  redevable  a  ma  soeur  de  troiB^ 
mille  dollars  de  plus." 

That  last  will  was  probated  as  a  whole,  without  opposition,  an* 
Michon's  wife— as  universal  legatee  of  her  husband,  received — in  money 
— about  fourteen  thousand  dollars.  She  died  on  the  eighth  of  May,. 
1877,  and  Mrs.  Louis  Ducourneau,  relying  on  the  last  clause  of  her 
brother's  will,  claims  from  the  succession  of  Mrs.  Michon  the  sum  oS' 
three  thousand  dollars.  Her  demand  is  opposed  on  the  ground  '*  that 
the  condition  imposed  to  the  bequest  from  the  husband  to  the  wife,  m 
the  will  of  the  nineteenth  of  September,  1871,  is  afidei  commisanm,  and,, 
as  such,  null  and  of  no  effect  under  the  1520th  article  of  R  C.  C." 

On  Michon's  part,  there  was  no  necessity  to  disguise  or  conceal- 
under  a  suspicious  and  prohibited  form,  his  undeniable  intention  to  add 
in  favor  of  his  sister,  a  conditional  to  an  unconditional  legacy.  If,  to 
carry  out  that  lawful  intention,  he  adopted  a  prohibited  form,  it  could' 
have  been  but  through  error,  for  he  had  the  capacity  to  dispose  as  he- 
did,  and  his  sister  the  capacity  to  receive.    That  is  not  disputed. 

He  could  legally  have  given  what  is  claimed :  did  he  give  accordii)g~ 
to  the  form  prescribed  by  our  laws?  Does  his  last  will  contain  an 
immoral,  unlawful  or  impossible  condition — a  substitution  or  &  julei 
ommissum  ?  There  is  not— in  the  will— any  reprobated  condition,  and 
if  there  had  been  a  substitution  in  any  of  its  clauses,  that  including  tlie- 
s  ibstitution  would  have  been  null  as  to  both  the  wife,  as  a  legatee,  the- 
sister  as  a  third  person,  and  the  sister,  as  an  heir,  would  have  thea 
received  the  very  amount  which  she  now  claims  as  a  legatee. 

K.  C.  C.  1520. 

There  is,  however,  no  substitution  in  the  last  will  of  Michon.  His^ 
universal  legatee  is  not  charged  to  preserve  or  to  return  a  thing  to  a 
third  person,  in  the  sense  of  the  first  paragraph  of  article  1520  of  the 
Code :  but — to  the  legacy  tendered  by  Michon  to  his  wife,  to  a  liberality 
which  she  could  accept  or  refuse,  Michon  has  attached  the  conditioD 
that — if  she  died  before  his  sister— the  latter  would  be  entitled  to  claim,, 
from  her  succession,  the  payment  of  a  sum  of  three  thousand  dollars. 

According  to  the  French  authoiities,  there  is  no  prohibited  subeti- 
tion: 

*'  Dans  la  disposition  par  laquelle  un  testateur,  apres  avoir  institiie 
un  legataire  universel,  greve  ce  legs  du  legs  particulier  d'une  somm^ 
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d'argent  pour  etre  payee  en  cas  de  mort  du  legataire  univcrsel,  sans 
parente." 

Gilbert,  Codes  Annobis,  p.  385,  No.  70,  p.  386,  No.  80. 

It  is  contended  that  the  obligation  imposed  by  the  will  is  that  the 
wife,  or  her  succession,  shall  return  to  the  sister  another  thing  than  that 
donated,  and  that  such  a  disposition  constituted,  under  the  Roman  law, 
thQjidel  commissum  prohibited  by  ours.  In  this,  there  is  an  error  of  fact 
What  did  the  wife  receive  ?  Money.  What  is  claimed  of  her  succession  ? 
•Money.  That  which  she  received  was  hers  and  she  had  the  right  to 
tlispose  of  it  at  her  pleasure. 

As  well  said  in  the  case  of  Groves  vs.  Nutt :  '*  The  legatee  did  not 
promise  to  preserve  the  money,  to  keep  each  identical  dollar  and  return 
that  to  her  father's  estate.  On  the  contrary,  she  was  to  have  the  use  of 
the  money  as  long  as  she  lived,  and  she  contracted  to  return  as  much 
other  coin  only  in  the  event  she  should  die  without  issue.  If  that  is  a 
fldel  commissum  or  a  prohibited  substitution,  then  the  thing  which  the 
depositary  receives  and  promises  to  preserve  and  return  to  the  depositor 
or  the  sum  of  money  which  my  friend  receives  from  me  and  promises  to 
return  in  one  week  or  ten  years,  arejidei  commissa  and  substitutions.*^ 

3  A.  122  and  123. 

"  II  suit  de  la,"  according  to  Marcade,  **  qu'il  ne  peut  pas  y  avoir 
substitution  quand  la  liberalite  a  pour  objet  des  choses  fongibles,  en 
sorte  que  le  donataire  ait  la  libre  disposition  de  ces  choses  et  soit  seule- 
ment  charge  d'en  rendre  d'autres  de  meme  nature,  qualite  et  quantite^ 
dans  ce  cas,  en  effet,  il  n'y  a  pas  obligation  de  conserver." 

Marcade,  vol.  3,  p.  418. 

Read  with  care,  Michon's  will  is  found  to  contain  three  distindr 
dispositions,  or  one  universal  legacy  with  two  charges  thereon  imposed. 
By  one  of  said  dispositions,  his  wife  is  chosen  and  named  as  his  universal 
legatee ;  the  two  others,  or  the  charges  on  the  universfd  legacy  are  iit 
favor  of  his  sister  :  if  she  survived  him  and  his  wife,  she  was  to  receive — 
at  his  death,  the  sum  of  three  thousand  dollars — at  the  death  of  his  wife,, 
as  much.  The  words  used  by  the  testator  to  describe  and  convey  his 
intention — "  La  succession  de  ma  femrae  sera  redevable  (accountable) 
a  ma  soeur,"  indidates  that,  as  the  first,  the  conditional  legacy  to  his 
sister  was  a  charge  attached  to  his  universal  legacy  and  imposed  upon 
his  universal  legatee. 

**  C'est  encore  une  regie  egalement  applicable  aux  testaments  et  auz 
contrats,  de  prendre  dans  le  sens  qui  convient  le  plus  a  la  nature  de 
Facte,  les  termes  susceptibles  de  deux  sens  ;  par  exemple,  si  le  testateur 
charge  son  legataire  universel  de  payer  une  somme  a  un  tiers,  on  dolt 
prendre  cet  ordre  pour  un  legs  particuUer  plutot  que  pour  une  recon- 
naissance de  dette." 
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Coin.  Delifile,  Commentaire  du  Titre  des  Donations  et  Testaments, 
p,  447,  No.  11. 

"Comma  la  volont^  du  testateur  fait  la  loi,  le  prineipe g^n^ral  est 
q'uil  faut  expliquer  les  difficult^  du  testament  par  la  volont^  du  testa- 
teur autant  que  toute  la  teneur  du  testament  la  pourra  fairs  connaitre ; 
11  faut  pour  alnsi  dire  y  suivre  k  la  piste  toutes  les  traces  de  cette 
volonte." 

Same  book,  p.  446,  second  paragraph  of  No.  4. 

At  tiie  deatii  of  Michon— less  the  unconditional  legacy  to  his  sister, 
the  whole  of  his  succession  was  given  to  and  received  by  his  wife,  with 
full  and  unlimited  power  to  dispose  of  it,  of  all  that  composed  it.  That 
legacy  was  accepted  by  the  wife  as  made  by  the  husband,  with  the 
•charge  thereon  imposed,  the  condition  thereto  attached,  and — as  they 
are  an  inseparable  part  of  the  legacy — its  acceptance  carried  with  it 
that  of  said  charge  and  of  said  condition. 

When  she  applied  for  the  probating  of  her  husband's  will,  could  the 
wife  have  divided  the  legacy  and  divided  her  acceptance  ?  Could  she 
tiave  said :  I  take  the  legacy,  but  without  the  charge,  without  the  condi- 
tion ?  She  could  not.  Can  her  collateral  relations,  called  to  and  claiming 
her  succession  as  legatees,  disregard,  divide  or  qualify  her  absolute, 
^entire  and  unqualified  acceptance?  Can  they  change  or  reduce  the 
effects  of  her  acceptance,  and  of  the  decree  rendered  at  her  own  demand 
and  unreservedly  homologating  the  will?    They  can  not 

"  There  can  be  no  doubt,  as  held  by  this  court,  that  the  acceptance 
of  a  legacy  burdened  with  a  moduSf  or  lawful  charge  under  a  will,  is 
itself  a  contract  on  the  part  of  the  person  acceptipg,  obliging  him, 
impliedly  at  least,  to  comply  with  the  condition  imposed  by  the  will  and 
to  acquit  the  charge  imposed  upon  the  legacy  which  he  receives,  and 
that—under  the  Constitution  of  the  United  States,  neither  the  State 
where  this  obligation  is  contracted,  nor  any  other  State  can — by  subse- 
quent legislation,  absolve  the  obligor  from  such  obligation." 

3  A.  p.  122 ;  R  C.  C.  1890. 

Under  the  articles  of  our  Code,  the  right  acquired  under  a  conditional 
bequest  creates  more  than  a  mere  implied  obligation :  it  creates — on  the 
happening  of  the  condition — an  express,  civil,  natural  and  corresponding 
•obligation  on  the  heirs  and,  on  the  universal  legatee  as  on  the  heirs,  to 
deliver  the  conditional,  the  particular  legacy,  or  to  acquit  the  chaige 
imposed  by  the  testator  on  his  liberalities.  There  is  but  one  way  of 
avoiding  that  plain  and  positive  obligation  :  it  is  by  rejecting  the  dispo- 
sition by  which  it  is  imposed. 

Rev.  C.  C.  2030, 1614, 1633, 1758,  No.  4, 1703. 

What,  as  to  his  estate,  were  the  testator's  intentions  ?  To  transmit 
it  to  only  two  persons— his  wife  and  his  sister.    In  what  proportion  ? 
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To  his  sister,  be  gave  $3000,  which  were  to  be  paid  to  her  at  his  death ; 
to  his  wife,  he  gave  the  balance  of  his  estate ;  but  the  l^acy  to  the  latter 
was  chaiged  with  the  conditional  obligation  ttiat — at  her  death — the 
testator's  sister,  if  then  alive,  would  be  entitled  to  claim  from  the  succes- 
sion of  his  wife — as  a  debt— an  additional  sum  of  $3000.  This  charge 
was  not  to  accrue  at  the  death  of  the  wife,  but  that  chaiige  accrued  at 
the  opening  of  Michon's  succession  and  was  merely  suspended  until  the 
accomplishment  of  the  condition  attached  to  it — ^the  predecease  of  the 

wife. 

R.  C.  C.  Art.  1698. 

The  last  will  of  those  who  depart  this  life  is  the  last  expression  of 
their  love,  friendship  or  gratitude,  and — where  it  violates  no  law — ^that 
will,  by  far  the  most  sacred  of  all  sacred  things,  should  be  as  respected 
as  the  grave  of  the  dead. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  avoided  and  reversed,  the  opposition 
of  Estelle  Michon,  widow  of  Louis  Ducourneau,  maintained,  and  the 
executor  of  the  last  will  of  Louise  Mathilde  Lacoste,  deceased  widow  of 
the  late  Pierre  Jerome  Michon,  ordered  to  class  said  opponent  as  a 
creditor  of  the  succession  of  said  widow  Michon  for  the  sum  of  three 
thousand  dollars,  with  legal  interest  thereon  from  the  twenty-fifth  of 
June  (1877)  eighteen  hundred  and  seventy-seven ;  the  costs  in  both 
courts  to  be  paid  by  the  succession  of  widow  Pierre  Jerome  Michon. 


CoNctjRRiNO  Opinion. 

Mark,  J.  The  right  and  power  to  dispose  by  will  being  granted  by 
law,  whenever  a  question  arises  as  to  the  validity  of  a  testamentary  dis- 
position which  is  clothed  with  the  requisite  formalities,  it  is  not  neces- 
sary for  the  legatee  or  beneficiary  to  show  affirmatively  that  such  dispo- 
sition is  authorized  by  law.  On  the  contrary,  the  burden  is  on  him  who 
challenges  its  nullity  to  show  that  it  contravenes  some  prohibition  of 
the  law. 

The  last  clause  in  the  will  of  Michon  is  peculiar.  At  first  blush  it 
appears  to  be  an  attempt  by  the  testator  to  dispose,  in  the  event  that  his 
wife  should  die  before  his  sister,  of  that  which  would  necessarily  cease  to 
be  his  at  the  moment  of  his  death,  and  would  become,  eo  instanti,  the 
property  of  his  wife  as  his  universal  legatee.  This  objection,  however, 
on  careful  analysis,  will  be  found  to  be  more  apparent  than  real. 

The  legal  title  to  all  that  one  dies  seized  of  must  vest,  at  the  mo- 
ment of  his  death,  either  in  the  instituted  heir,  or  the  universal  legatee, 
or  the  particular  legatees ;  or  in  those  whom  the  law  calls  to  the  succes- 
sion ah  intestato.  La  mort  saisit  le  vif.  The  testator  may  give  to  one 
the  naked  ownership  of  his  entire  property,  or  of  such  part  of  it  as  he 
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may  choose,  and  to  another  the  usufruct  for  life,  or  for  a  term  of  years  ; 
but  there  are  no  words  in  this  will  which  tend  to  create  a  usufruct,  or  to 
separate  the  absolute  ownership  from  the  immediate  and  continued  use 
and  enjoyment. 

The  will  is  written  in  plain  language ;  and  it  is  not  difficult  to  ascer- 
tarn  precisely  what  the  testator  meant  and  intended.  After  the  particu- 
lar legacy  to  his  sister,  he  gave  all  the  residue  of  his  property  to  his 
wife.  The  legal  title,  the  absolute  ownership,  vested  in  the  wife,  the 
universal  legatee,  without  restriction  or  limitation.  He  did  not  intend 
to  diminish  or  to  impair  the  dominion  and  control  of  the  universal  lega- 
tee as  owner ;  but  he  desired  to  provide  for  the  contingency  of  the  death 
of  his  wife  before  that  of  his  sister.  He  did  not  attempt  to  vest  any 
title  in  his  sister  to  any  part  of  the  residue  given  to  his  wife ;  nor  did  he 
require  his  wife  to  give  any  part  of  that  residue  to  his  sister.  He  did 
not  charge  his  wife  to  keep  or  preserve  any  sum  for  his  sister,  nor  did 
he  request  her  to  make  any  testamentary  or  other  disposition  to  take 
effect  at  her  death,  in  favor  of  his  sister.  He  Intended  that  his  wife 
•should  possess,  own,  and  enjoy  with  all  the  incidents  of  absolute  owner- 
ship ;  and  that  his  sister,  if  she  survived  his  wife,  should  have  the  addi- 
tional sum  of  $3000. 

This  disposition  is  neither  a  substitution  nor  a  Udei  commlssum. 
The  distinguishing  characteristic  of  a  substitution  is,  that  the  chaiige 
imposed  on  the  gravatits,  the  first  taker,  is  that  he  shall  keep  and  pre- 
serve the  specific  thing  during  his  life,  in  order  that  it  may  pass  and 
be  transmitted,  at  his  death,  to  the  person  designated  ;  £tnd  it  necessa- 
rily involves  the  fidei  cammissum,  the  trust,  that  the  gravaius  will  keep 
and  preserve  that  thing  for  the  person  who  is  to  take  it  after  him,  by 
the  will  and  appointment  of  the  testator.  No  such  chaiige  was  imposed 
upon  Mrs.  Michon  by  the  will  of  her  husband. 

That  which  we  call  simply  a  fidei  commissum  differs  from  that  dis- 
position which  is  designated  by  the  word  substitution,  in  that  the 
charge  imposed  upon  the  fiduciary,  the  gravatiis,  the  first  taker,  is  to  be 
executed  during  his  life,  whether  immediately  after  the  death  of  the  tes- 
tator, or  after  the  lapse  of  a  certain  time.  No  such  thing  was  required 
of  Mi's.  Michon;  nor  was  any  charge  to  keep  and  preserve  any  things 
imposed  upon  her  by  the  terms  of  the  will. 

The  testator  having  the  power  of  disposal  may  make  a  conditional 
legacy,  or  an  absolute  legacy,  at  his  option ;  and  it  is  not  unusual  to 
find  in  wills  legacies  dependant  on  the  survivorship  of  the  l^atee,  or  to 
take  effect  only  in  the  event  of  the  predecease  of  another.  The  law 
imposes  the  restriction  that  the  condition  upon  which  the  legacy  depends 
shall  not  bo  either  illegal,  or  immoral,  or  impossible.  Michon  left  no 
forced  heirs,  and  his  sister  would  have  been  called  to  his  succession  as 
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one  of  his  legitimate  heirs,  for  all  that  appears  she  would  have  been  his 
only  heir  if  he  had  died  mtestate.  There  can  be  nothing  either  illegal  or 
immoral  in  that  feature  of  a  testamentary  disposition  by  which  the 
whole  or  part  of  a  succession  reaches  one  who,  though  not  a  forced  hdr, 
would  have  been  called  to  the  succession  ab  intestate ;  and  the  condi- 
tion of  the  predecease  of  the  wife  was  not  only  not  impossible  but  it  was 
actually  realized. 

If  after  the  particular  legacy  to  his  sister,  and  the  universal  legacy 
to  his  wife,  the  testator,  instead  of  using  the  phraseology,  "  Si  ma 
femme  moim ait'avant  ma  sceur,  la  succession  demafemme  serait  redeva- 
hle  a  ma  sosur  de  trois  mille  dollars  de phis"  he  had  left  his  sister  the 
additional  sum  of  83000,  in  the  event  of  her  surviving  his  wife,  he  would 
simply  have  attached  to  the  universal  legacy  the  condition  that  this 
additional  sum  should  be  paid  to  his  sister  in  the  event  of  her  surviving 
his  wife.  He  did  not  intend  to  create  a  debt  in  favor  of  his  sister  to  be 
paid  by  his  wife ;  because  that  would  have  diminished  the  legacy  to 
the  wife.  Evidently,  and  most  naturally,  he  intended  to  make  his  wife 
the  chief  beneficiary  of  his  will ;  and  while,  after  his  wife  he  preferred 
his  sister,  having  already  placed  her  above  want  by  the  absolute  legacy 
of  $3000,  he  desired  to  make  additional  provision  for  her  only  in  the 
uncertain  event  of  her  surviving  his  wife.  When  the  wife  accepted  the 
universal  legacy,  she  assumed  the  obligation  resulting  from  the  condi- 
tional legacy  in  favor  of  the  sister ;  and  that  obligation  was  one  which 
might  never  become  absolute  or  exigible  :  which  could  not  become  abso- 
lute during  the  life  of  the  wife :  which  could  become  exigible  only  after 
her  death ;  and  which  could  be  acquitted  only  out  of  her  succession. 
Therefore,  when  the  testator  said  in  his  will,  the  succession  of  my  wife 
shall  be  indebted,  or  accountable,  to  my  sister,  he  simply  expressed  pre- 
cisely what  would  have  been  the  legal  consequence  and  effect  of  a  legacy 
in  favor  of  his  sister  conditioned  upon  her  surviving  his  wife. 

The  wife  might  have  lost  by  misfortune  or  imprudence,  or  might  have 
squandered  and  dissipated  by  extravagance,  not  only  the  entire  fortune 
left  her  by  her  husband,  but  any  and  all  other  property  belonging  to 
her,  so  that  her  succession  might  not  have  sufficed  to  acquit  this  legacy ; 
but  that  circumstance  could  in  no  manner  affect  the  validity  of  the  dis- 
position. The  intention  of  the  testator  is  clear:  the  purpose  is  lawful: 
the  uncertain  event  contemplated  by  him  simply  as  a  possibility  has 
actually  happened  ;  and  it  is  not  material  to  inquire  whether  he  might 
not  have  chosen  terms  more  apt,  since  those  which  he  used  suffice  to 
show,  beyond  doubt,  what  his  intention  was,  and  to  accomplish  the  pur- 
pose he  had  in  view.  The  disposition  in  question -violates  no  policy  or 
prohibition  of  the  law ;  and  it  must  be  respected  and  maintained. 

I  concur  in  the  decree  pronounced  by  Mr.  Justice  DeBlana 
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CJoNcuRRiNO  Opinion. 

Spencer,  J.  I  think  that  the  testament  provides  in  substance,  as 
follows : 

First— An  absolute  legacy  to  the  sister  of  $3000. 

Second — An  absolute  legacy  to  the  wife  of  the  residue  of  the  estate, 
with  a  chaige  to  pay  the  sister  $3000  if  the  sister  survived  the  wife. 

There  can  be  no  doubt  that  the  testator  could  legally  charge  the 
legacy  to  the  wife  with  the  payment  of  a  sum  to  the  sister.  It  is  equally 
certain  that  this  sum  imposed  in  favor  of  the  sister'  could  be  made 
payable  vnih  a  term  or  cwi  condition. 

If  on  condition,  then  that  condition  might  be  any  future  and  uncer- 
tain event ;  such  as  the  marriage  of  the  wife  or  survivorship  of  the 
sister.  The  latter  is  the  condition  in  this  legacy.  The  fact  that  the 
testator  says  that  '*  his  wife's  succession  will  owe  the  $3000 "  is  only  a 
manner  of  speaking  induced  by  the  knowledge  of  the  testator  that  under 
the  bequest  his  sister  would  only  be  entitled  to  payment  after  his  wife's 
death,  and  therefore  out  of  her  succession.  If  the  wife  was  not  wiUlng 
to  incumber  herself  and  therefore  her  estate  with  this  debt,  she  could 
have  renounced  the  legacy. 

It  is  clear  to  my  mind  that  this  beqnest  to  the  sister  by  way  of 
charge  upon  the  wife's  legacy  is  a  mere  conditional  legacy,  and  not  a 
fidei  conimissum, 

I  concur  in  the  decree  pronounced  by  the  court. 


No.  5492. 
aQ  jagQi  William  O'Neill  vs.  the  Cffy  of  New  Orleans. 

106    278; 

The  City  of  New  Orleans  is  obliged  to  kepp  Its  streets,  sidewalks,  and  brid«e>* 

repaired,  and  if  on  account  of  its  neglectful  delay  in  making  a  needed  repair  a 

person  suffers  an  injury,  to  which  he  has  not  contributed  by  any  fault  of  his 

own.  the  City  will  be  liable  in  damages  for  the  injury. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kim,  J.    Trial  by  jury. 
Chas,  8.  Rice  for  plaintiff  and  appellee. 
B,  F.  Jonas,  City  Attorney,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  18th  of  May  1872,  while  crossing  from  Magazine 
to  Canal  street,  plaintiff  stepped  upon  a  flag-stone  destined  to  span  the 
gutter  at  the  junction  of  those  streets,  one  end  of  which  was  then  laying 
in  said  gutter.    He  then  and  there  slipped,  fell  with  violence,  broke  his 
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right  leg  over  the  knee,  and — on  that  account— was  out  of  employment 
for  the  space  of  seventeen  months. 

He  brought  suit  against  the  city,  charges  that  the  injury  he  has 
sustained  was  the  immediate  result  of  its  neglect  to  perform  a  prescribed, 
an  absolute  duty,  and  claims  against  it,  as  damages,  the  sum  of  ten 
thousand  dollars.  The  city,  after  a  general  denial,  specially  denied  that 
it  had  knowledge  or  notice  of  the  bad  condition  of  the  crossing  on  Mag- 
azine street,  or  that  it  neglected  to  repair  the  same. 

Long  before  the  accident,  the  flag-stone  on  which  plaintiff  slipped 
and  fell,  and  on  which — on  the  same  day  and  before — others  had  slipped 
and  fallen,  had  often  been  knocked  out  of  place  by  drays  and  floats,  and 
merely  replaced,  but  never  fastened  over  the  gutter,  except  once,  and 
then  by  driving  a  wooden  pin  on  one  side  of  the  stone. 

Not  disposed  to  encourage  any  speculative  litigation  against  the 
city,  we  have  examined  with  care  the  evidence  adduced  on  the  trial. 
Not  one  of  the  witnesses  who  testified  on  that  occasion,  not  even  plain- 
tiff, has  attempted  to  exaggerate  any  of  the  facts  related  by  them.  That 
evidence  establishes  that,  when  the  accident  happened,  plaintiff  was 
sober,  walking  without  haste,  on  his  way  to  his  home,  and  that  he  in  no 
manner  contributed  to  said  accident, 

The  city's  counsel  contends  that  its  authorities  and  employees  can 
not  ever  be  on  hand  to  repair  breakages.  That,  besides,  this  accident 
occurred  in  the  broad  day,  that  plaintiff  was  guilty  of  carelessness,  of 
contributive  negligence,  and  that  the  judgment  of  the  lower  court  which 
allows  him  one  thousand  dollars,  should — with  the  verdict  on  which  it  is 
based,  be  avoided  and  reversed. 

By  the  twenty-sixth  section  of  its  charter,  the  city  of  New  Orleans 
is  bound  to  keep  in  repair  its  paved  and  unpaved  streets,  and — 
though  not  an  insurer  against  accidents,  the  city  is  liable  for  those  injuries 
which  result  from  its  neglect  to  maintain — in  a  safe  condition— the 
sidewalks  and  bridges  within  its  limits. 

Dillon,  on  Municipal  Corporations,  sec.  789. 

''It  is  the  almost  uniform  doctrine  of  the  courts,  that  municipal 
corporations  are  also  liable  when  the  wrong  resulting  in  an  injury  to 
others,  consists  in  a  mere  neglect  or  omission  to  perform  an  absolute  and 
perfect,  as  distinguished  from  a  discretionary,  or  imperfect  corporate 
duty,  or  for  the  want  of  proper  care  of  its  officers  or  servants  acting 
under  its  direction  or  authority  in  the  execution  of  a  prescribed  duty." 

Dillon,  Municipal  Corporation,  sec.  778. 

If  an  accident  were  to  happen  by  the  displacement  of  a  flag-stone 
spanning  a  gutter,  and  before  the  city,  in  the  discharge  of  an  absolute 
duty,  could  have  ascertained  the  condition  of  the  crossing  and  have  it 
repaired,  it  is  clear  that  the  city  could  not  be  held  liable  ;  but  the  fact  of 


222  SUPREME  COURT  OF  LOUISIANA, 


O'Neill  vs.  City  of  New  Orleans. 


such  a  displacement  can  and  must  be  ascertained  within  a  reasonable 
delay,  within  that  delay  which — according  to  circumstances — should  be 
allowed  to  those  who  have  the  exclusive  control  of  the  streets  of  a  city. 
In  this  instance,  the  flag-stone  was,  several  times,  raised  from  and  placed 
over  the  gutter,  without  fastening  it,  by  the  neighbors  and  by  the 
employees  of  the  city. 

That  plaintiff  might  have  avoided  the  accident,  we  admit— but  how? 
By  presuming  that — on  his  route— there  wcus  some  where  a  bridgeless 
gutter,  by  following  another  route,  or  by  taking  a  cab  or  the  cars.  As 
well  said  in  Hunt  v.  Pounal,  9th  Verm.,  "  In  every  case  of  damage 
occurring  in  the  highway,  we  could  suppose  a  state  of  circumstances  in 
which  the  injury  would  not  have  occurred.  If  the  team  had  not  been 
too  young,or  restive,  or  old,  or  too  headstrong,  or  the  harness  had  not 
been  defective  or  the  carriage  insufficient,  no  loss  would  have  intervened 
It  is  against  these  constantly  occurring  accidents  that  towns  are  required 
to  guard  in  building  highways.  The  traveler  is  not  boimd  to  see  to  it 
that  his  carriage  is  always  perfect,  and  his  team  of  the  most  manageable 
character  and  in  the  most  perfect  training,  before  he  ventures  on  the 
highway.  If  the  plaintiff  is  in  the  exercise  of  ordinary  care  and  prudence, 
and  the  injury  is  attributable  to  the  insufficiency  of  the  road,  conspiring 
with  some  accidental  cause,  the  defendants  were  liable." 

The  court  said,  in  the  case  of  the  city  of  Joliet  v.  Verley :  "  travelers 
have  a  right  in  passing  along  such  a  place — a  passage  way  to  a  bridge- 
to  have  at  least  a  secure  footing,  and  it  was  the  duty  of  the  city  to  pro- 
vide one.  Loose  planks,  so  warped  that  a  traveler  can  not  step  upon 
them  without  dangerous  oscillation,  may— in  the  opinion  of  witnesses- 
make  a  safe  walk  over  such  a  place,  but  they  do  not  furnish  a  walk  having 
that  degree  of  safety  which  the  law  requires.  .Sidewalks  are  to  be  used 
by  common  people,  and  only  a  few  of  them  are  expected  to  possess  the 
skill  of  a  Blondin." 

35  111.  p.  65. 

"Where  the  loss  is  the  combined  result  of  an  accident  and  of  a 
defect  in  the  road,  and  the  damage  would  not  have  been  sustained  but 
lor  the  defect,  although  the  primary  cause  be  a  pure  accident ;  yet,  if 
there  be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident  be  one 
which  common  prudence  and  sagacity  could  not  have  foreseen  and  pro- 
vided against,  the  town  is  liable." 

Palmer  v.  Andover,  2d  Gush.  600. 

In  this  case,  the  defect  which  caused  the  accident  was  often  seen  bv 
and  well  known  to  some  of  those  employed  by  the  city  to  repair  its 
streets,  and — nevertheless — the  crossing  on  Magazine  street  never  was 
repaired.  The  flag-stone  remained  in  that  condition,  a  trap  to  the 
unsuspecting  traveler,  and— so  far  as  we  are  informed,  from  the  verj' 
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first  day  on  which  it  was  knocked  out  of  place  until  the  accident 
happened. 

The  city  is  evidently  liable  in  damages. 

Both  parties  complain  of  the  jury's  verdict ;  defendant  prays  that  it 
be  annulled — plaintiff,  that  the  amount  allowed  him  be  increased.  The 
facts  and  the  law  justify  the  jurors*  verdict  and  the  decree  appealed 
from. 

That  decree  is  affirmed  with  costs. 


No.  6610. 
Mrs.  Maby  E.  Kirkpatrick,  Wife  of  O'Brien,  vs.  Finney  &  Byrnes  et  al. 

A  donation  inter  vivos  ot  movable  property  can  only  be  made  in  two  ways:  by  act 
before  a  notary  and  two  witnesses,  or  by  actual  manual  delivery ;  and  one  wh(> 
claims  a  movable  in  virtue  of  a  donation,  must  prove  that  the  donation  waM 
specifically  made,  in  one  or  the  other  of  those  two  ways. 

A  transfer,  or  donation  to  his  wife  of  furniture,  or  other  property  made  by  an  insol- 
vent husband  is.  prima  facie,  fraudulent  and  simulated ;  and  such  property  may 
be  seized  by  the  husband's  creditors,  and  If  seized,  the  burden  will  be  on  the 
wife  to  prove  the  real,  and  the  bona  fide  character  of  the  assignment. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston, 
J. 

Semmes  &  Molt  and  J*.  E.  Aiistin  for  plaintiff  and  appellee. 

Bentick  Egan  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Eoan,  J.  This  suit  is  between  the  same  parties,  and  was  tried  upon 
the  same  evidence  with  suit  No.  6620  of  the  docket  of  this  court  just 
decided.  It  was  brought  to  enjoin  the  seizure  under  the  same  judgment 
.as  in  that  case  of  certain  articles  of  household  furniture  and  personal 
property  in  the  house  occupied  as  a  residence  by  plaintiff  and  her  hus- 
band, J.  J.  O'Brien.  The  pleadings  of  both  plaintiff  and  defendant  are 
substantially  and  almost  in  terms  the  same  as  those  in  6620.  The  evi- 
dence is  not  more  satisfactory  in  support  of  the  demand  of  the  wife 
plaintiff  in  this  case,  than  it  was  in  that  just  decided.  If  entitled  to  any 
part  of  the  property  seized  she  has  not  identified  it.  Both  claims  rest 
substantially  on  a  similar  or  the  same  state  of  facts,  and  are  governed 
by  the  principles  announced  in  the  opinion  in  6620 ;  and  for  the  reasons 
stated  in  that  case  it  is  unnecessary  to  pass  upon  either  the  plea  of 
prescription  or  the  validity  of  the  judgment  of  separation.  There  was 
the  same  error  in  admitting  in  this  case  the  evidence  in  the  case  for 
reparation  which  has  been  remarked  upon  in  case  6620.     We  are  not 
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here  called  upon  to  pass  upon  the  exemption  under  any  law  of  any  por- 
tion of  the  property  of  the  husband.  He  is  not  before  us  asking  such 
exemption,  if  entitled  to  it  to  any  extent  and  for  any  reason.  The  daim 
asserted  is  that  the  property  seized  under  execution  against  the  husband 
belongs  not  to  him  but  to  the  wife,  and  is  therefore  and  not  by  reason  of 
any  exemption  in  Ms  favor,  not  liable  to  be  seized  or  sold  to  pay  his 
debts.  To  avoid  misapprehension,  however,  we  may  as  well  remark  tliat 
in  our  opinion  the  exemption  of  fees  and  salaries  of  office  can  not  be 
extended  by  implication  to  property  purchased  with  them  or  with  money 
derived  from  them. 

It  is  therefore,  and  for  the  reasons  given  in  6620,  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  court  below  be  annulled,  avoided 
and  reversed,  and  the  injunction  sued  out  by  plaintiff  be  dissolved,  and 
her  daim  to  the  property  seized  under  the  Jieji,  facias  in  this  case  be  dis- 
allowed. As,  however,  the  parties  and  sureties  on  injunction  bonds  are 
the  same  in  this  case  and  in  case  6620,  just  dedded,  and  as  the  judg- 
ment in  that  case  awarded  interest  and  general  damages  on  the  same 
debt  and  judgment,  we  simply  decree  in  this  case  furthermore  that  the 
defendants  Finney  &  Byrnes  do  have  and  recover  from  the  plaintiff  and 
John  Phelps  &  Co.  and  Isaiah  Green,  sureties  on  injunction  bond,  in 
solido,  two  hundred  dollars  damages  as  counsel  fees  in  this  case  and 
costs  of  both  courts. 


On  Reheabino. 

In  relation  to  the  furniture  other  than  the  piano  claimed  by  the 
plaintiff  there  is  no  proof  of  identity  nor  any  of  a  donation  by  manual 
delivery  or  otherwise.  It  is  too  well  settled  to  require  the  produc- 
tion of  authority  that  no  mere  admission  by  the  husband,  whether  judi- 
cial or  other,  of  ownership  in  or  of  a  donation  to  the  wife  can  affect  third 
persons  or  supply  the  place  of  that  evidence  of  donation  which  the  law 
requires.  Neither  is  there  any  evidence  of  any  formal  act  of  donation 
or  of  such  or  any  manual  delivery  of  the  piano  by  O'Brien  to  his  wife 
so  as  to  dispense  with  the  written  authentic  act,  which  as  a  rule  is 
required  to  effect  a  donation  inte^'  vivos.  The  only  evidence  is  that  at 
the  time  he  purchased  the  piano  the  husband  told  Grunewald,  the  ven- 
dor, that  he  wanted  it  for  his  trife.  The  fact  that  the  piano  was  found 
afterward  in  the  common  domidle  of  the  husband  and  the  wife — a  domi- 
cile which  in  the  other  case  we  have  decreed  to  belong  to  the  husband- 
is  of  itself  no  evidence  of  manual  delivery.  A  mere  purchase  with 
intention  to  donate,  or  the  declaration  of  such  intention  \b  not  enough ; 
that  intention  must  be  carried  out  in  some  one  of  the  modes  prescribed 
by  law.    The  general  rule  is  the  execution  of  a  formal  notarial  act,  C.  C. 
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1536, 1538,  the  only  exception  to  which  in  regard  to  property  susceptible 
of  it  is  the  actual  manual  delivery.  Neither  are  proved  in  this  case.  Had 
there  in  fact  been  such  real  manual  delivery  the  plaintiff  might  have 
proved  it  by  her  own  testimony  at  least,  if  not  by  that  of  other  witnesses. 
The  fact  that  she  has  not  done  so,  nor  even  attempted  to  do  so,  by  no 
means  strengthens  her  pretensions  in  this  respect.  It  has  often  been 
held  by  this  court,  and  such  is  the  law,  that  the  fact  of  the  husband  in 
failing  or  insolvent  circumstances  transferring  or  attempting  to  transfer 
to  his  wife's  name  the  whole  of  his  property,  as  was  done  by  O'Brien,  is 
not  merely  evidence  of  fraud,  but  of  simulation,  and  puts  upon  her  the 
burden  of  proof.  A  piano  might  have  been  a  very  tasteful  and  appro- 
priate gift  from  the  husband  to  the  wife,  but  that  fact  does  not  of  itself 
prove  that  such  was  made.  The  same  might  be  said  of  the  furniture 
and  other  decorations  of  the  common  dwelling.  It  is  not  uncommon, 
indeed,  it  is  most  usual  to  furnish  the  marriage  domicile  with  a  piano, 
without  making  it  a  special  gift  to  the  wife,  that  it  may  be  used  by  the 
family  or  for  the  entertainment  of  visitors  and  to  gratify  the  taste  of 
both.  Nor,  indeed,  are  ladies  now-a-days  by  any  means  the  only  per- 
formers upon  that  instrument  These  is  no  sufficient  reason  to  exempt 
the  piano  from  the  fate  of  the  remainder  of  the  furniture  seized. 

The  court  was  induced  to  grant  a  rehearing  owing  to  an  error  into 
which  we  had  fallen  in  our  original  decree,  in  allowing  attorney's  fees  in 
this  case  as  covered  by  the  agreement  of  counsel.  It  is  denied  that  such 
was  the  intention  of  the  agreement,  and  although  we  can  very  well  see 
how  the  defendants'  counsel,  as  well  as  the  court,  was  misled  as  to  the 
scope  of  this  agreement,  we  do  not  think  its  terms  cover  the  present 
case.  It  is  therefore  ordered  that  the  decree  heretofore  rendered  by 
us  be  so  amended  as  to  disallow  the  defendants'  claim  for  attorney's 
fees  in  this  case,  and  that  in  all  other  respects  it  is  affirmed,  except  as 
to  the  costs  of  appeal,  which  are  to  be  paid  by  the  appellee. 


Dissenting  Opinion — On  Reheaking. 

Spencer,  J.  In  order  to  maintain  her  suit  for  separation  of  prop- 
erty and  dissolution  of  the  community,  it  is  not  essential  that  the  wife 
should  be  the  owner  of  separate  property,  or  that  the  husband  should 
be  indebted  to  her.  It  is  now  settled  that  where  his  affairs  are  so  disor- 
dered  and  his  financial  embarrassments  so  great  as  to  render  any 
earnings  or  acquisitions  of  the  wife  by  her  own  industry  insecure,  that 
she  may  maintain  such  a  suit.  Clark  vs.  Lowry,  10  A.  273  ;  Webb  vs. 
BeU,  24  A.  75  ;  Davock  vs.  Darcy,  6  R  342. 

A  wife's  judgment  may,  therefore,  be  good  so  far  as  it  operates  a 
separation  of  property  and  dissolution  of  community — and  bad  so  far  as 
15 
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it  establishes  title  to  specific  property  or  indebtedness  on  part  of  the 
husband. 

As  against  the  creditors  of  the  husband,  the  wife's  judgment  is  no 
evidence  of  her  ownership  of  property  adjudged  to  her  or  of  her  hus- 
band's indebtedness  to  her.  In  other  words,  such  a  judgment  does  not 
ex  proprio  vUjore  prove  or  I'stablish  either  ownership  or  indebtedness,  as 
against  the  husband's  creditors ;  and  it  is  to  this  branch  of  such  judg- 
ments that  I  think  should  be  ap[)lied  the  rule  so  often  recognized  by 
this  court,  that  the  wife  must  prove  aliunde  (otherwise  than  by  her 
judgment)  the  truth  and  verity  of  her  paraphernal  and  dotal  claims,  as 
established  by  the  judgment  against  the  husband,  whenever  attacked  or 
questioned  by  his  creditors  as  fraudulent  or  simulated.  The  burden  of 
proof  is  on  her  to  establish  her  claims,  and  her  judgment  is  not  even 
prima  facie  evidence  thereof.  2  A.  544  ;  8  N.  8.  403.  459  ;  4  L.  422  ;  11  K 
534. 

I  think,  therefore,  that  the  judgment  obtained  by  plaintilT  in  this 
suit  against  her  husband  was  and  is  valid,  so  far  as  it  separates  her  in 
property  and  dissolves  the  community.  But,  as  I  have  said,  so  far  as 
relates  to  the  personal  property  and  furniture,  which  is  decreed  to 
belong  to  the  wife,  the  judgment  is  no  proof  of  the  fact  of  her  owner- 
ship. It  was  incumbent  on  her  to  show  dehors  that  judgment  her  own- 
ership. I  have  critically  and  carefully  gone  over  the  whole  evidence  in 
both  records  and  must  say  that  I  find  no  proof  whatever  that  Mrs. 
O'Brien  ever  owned  the  furniture  in  controversy.  In  fact  her  counsel  in 
the  oral  argument  admitted  that  unless  the  husband's  admission  in  bis 
answer  to  the  separation  suit  amounted  to  a  donation,  to  a  manual 
gift,  or  rather  was  good  evidence  of  such  gift,  the  wife  had  no  claim  to 
ownership.  He  rests  the  whole  case  on  the  proposition  that  the  hus- 
band had  made  a  gift  of  the  furniture  seized  to  his  wife,  and  that  the 
evidence,  and  only  evidence,  of  that  gift  was  found  in  the  husband's 
said  answer.  Now  let  us  see  what  was  "  claimed  by  the  wife,"  and  ''ad- 
mitted by  the  husband."  She  aUeges  that  **  since  her  inarriage  vnth  her 
htLsband,  she  has  become  the  owner  of  certain  personal  property  and 
Iwusehold  furniture  in  this  city,  valued  at  83000."  The  husband  "  admits 
his  marriage  with  plaintiff  and  her  ownership  of  the  household  furni- 
ture." What  household  furniture  ?  The  evidence  taken  in  the  case  is 
equally  vague  as  the  pleadings.  Only  one  witness  even  mentions  where 
these  parties  were  living.  It  is  her  brother.  He  says  they  were  living 
at  459  Magazine  street  That  he  had  seen  furniture  in  that  house — par- 
lor furniture,  dining  room  and  bod  room  furniture.  That  is  alL  He 
does  not  say  that  the  furniture  in  459  Magazine  street  was  that  claimed 
by  the  wife  as  her  separate  property,  and  admitted  to  be  such  by  the 
husband.    The  judgment  is  equally  at  sea.    It  simply  declares  hey 
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owner  of  the  property  described  in  her  petition.  The  clerk,  however, 
(who,  by  the  by,  was  the  husband  himself)  issued  a  writ  of  possession 
commanding  the  sheriff  to  put  the  plaintiff  in  possession  of  all  the 
household  furniture  in  the  premises  459  Magazine  street  The  pleadings 
did  not  ask,  the  evidence  did  not  prove,  nor  did  the  judgment  decree, 
any  right  to  that  writ.  But  suppose  the  wife  had  specified  the  articles 
of  furniture  claimed,  their  location  at  459  Magazine  street,  and  value. 
Suppose  the  husband  had,  with  the  same  minuteness  admitted  her  own- 
ership, and  even  admitted  that  ho  had  given  her  that  specific  furniture^ 
and  suppose  we  were  to  admit  that  that  was  sufficient  proof  of  the  gift 
of  that  particular  furniture  in  the  house  459.  Yet  when  we  open  the 
record  in  this  suit,  we  are  unable  to  find  a  scintilla  of  evidence  that  the 
furniture  which  was  at  459  Magazine  street,  in  June,  1874,  was  or  is  the 
same  furniture  which  the  defendants  caused  to  he  seized  in  the  house  of 
plaintiffs,  on  Jacks&n  street,  in  November,  1875,  and  which  is  now  in  con- 
troversy. We  think,  therefore,  that  there  is  no  legal  or  sufficient  proof 
that  J.  J.  O'Brien  ever,  in  point  of  fact,  gave  or  intended  to  give  his 
wife  the  furniture  under  seizure  and  control  in  this  case. 

If  the  intent  of  the  husband  to  give  his  wife  the  furniture  mentioned 
in  her  petition  for  separation  were  ever  so  clearly  expressed,  it  would 
b3  ineffective  for  want  of  identification  of  the  objects  intended  to  be 
given.  The  gift  of  "a  lot  of  furniture  in  the  city  of  New  Orleans, 
vorth  $3000,"  is  void  for  uncertainty,  if  for  no  other  reason. 

So  iar  as  relates  to  the  furniture,  therefore,  I  find  it  unnecessary  to 
decide  whether  the  husband's  admission  of  the  wife's  ownership  is  suffi- 
cient proof  in  itself  of  a  donation ;  first,  because,  if  it  were,  the  intent  to 
donate  would  be  without  effect  for  uncertainty  as  to  its  objects.  Sec- 
ond, because,  if  its  objects  were  specified  and  identified  as  the  furniture 
in  No,  459  Magazine  street,  there  Is  no  proof  of  the  identity  of  that  fur- 
niture with  that  seized  in  the  house  on  Jackson  street. 

The  case,  however,  is  different  with  regard  to  the  piano  which  was 
acquired  after  the  dissolution  of  the  community.  After  the  community  is 
dissolved — that  ideal  being  has  ceased  to  exist,  there  can  be  no  presump- 
tion that  property  acquired  in  the  separate  name  of  the  wife  belongs  to 
that  being  which  had  ceased  to  exist  before  the  acquisition.  But  the 
fact  that  the  wife  has  acquired  property  in  her  own  name,  after  the  dis- 
solution of  the  community,  does  not  estop  or  prevent  the  creditors  of  the 
husband  or  of  the  community  from  showing  that  it  belongs  in  fact  to 
the  husband.  And  the  fact  that  the  wife  had  no  means  or  sources  of 
income  enabling  her  to  make  the  acquisition,  and  that  the  husband 
had  such  means  would  be  cogent  proof  that  the  husband  had  paid  for  it, 
and  was  in  reality  its  owner,  and  that  her  title  was  fraudulent  and  simu- 
lated.   Such  fact  being  shown,  the  onus  would  certainly  be  on  her  to 
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show  affirmatively  where  she  acquired  the  means  of  purchasing  it. 
But  in  this  case,  as  we  understand  her  counsel,  the  wife  does  not  pre- 
tend that  she  purchased  the  piano  with  her  own  funds — or  rather  with 
funds  derived  from  any  one  else  than  her  husband.  Her  proposition  is 
that  the  husband  bought  the  piano  for  and  as  a  gift  to  her.  I  think  the 
evidence  of  Grunowald,  the  vendor,  shows  that  such  was  the  fact,  and 
that  this  evidence  is  strengthened  by  the  inherent  probabilities  of  the 
ease.  A  piano  is  such  an  article  as  a  newly  married  man  would  most 
likely  make  a  present  of  to  his  wife,  on  going  to  housekeeping.  Such  a 
gift  is  essentially  free  from  that  suspicion  of  fraud  and  simulation  which 
would  inevitably  attach  to  the  case  where  the  husband  pretended  to 
have  given  all  his  household  effects  to  his  wife.  It  would  be  diificult 
to  convince  me  of  the  bona  fides  and  reality  of  such  a  transaction.  It 
would  bear  the  brand  of  falsehood  on  its  very  front. 

But,  as  stated,  I  think  the  evidence  in  this  case  shows  that  the  hus- 
band bought  the  piano  for  and  as  a  present  to  his  wife.  Donations  of 
corporal  movables,  accompanied  by  a  real  delivery^  are  subject  to  no 
formality.  O.  0.  0.  Art.  1526.  But  if  there  is  no  real  delivery  they  are 
void  unless  passed  before  a  notary  and  two  witnesses.  C.  C.  Art.  1525. 
I  think  that  there  was  a  real  delivery  in  this  case — ^i.  e.  that  the  piano  was 
put  into  the  possession  and  under  the  control  of  the  wife,  as  completely 
as  it  could  be  in  the  nature  of  things — ^whero  the  donor  and  donee  lived 
together.  There  was  here  then  "  a  manual  gift"  The  only  remaining 
question  is,  are  such  gifts  lawful  between  husband  and  wife?  Art.  1739 
O.  C.  C.  declares  that  "  Either  of  the  married  couple  may,  either  by 
marriage  contract  or  during  the  marriage,  give  to  the  other  in  full  prop- 
erty all  that  he  or  she  might  give  to  a  stranger."  Art.  1742,  "  All  dona- 
tions made  between  married  persons,  during  marriage^  though  termed 
inter  vivos,  shall  always  be  revocable."  It  seems,  therefore,  that  the 
only  difference  between  the  power  of  giving  to  a  stranger  and  that  of 
giving  to  a  husband  or  wife  consists  in  the  rcvocability  of  the  latter 
gifts.  Whilst,  therefore,  the  right  and  power  to  give,  during  marriage^ 
io  each  other,  exists  in  the  husband  and  wife,  courts  will  scrutinize 
rigidly  such  transactions  where  they  are  made  to  the  prejudice  of  credit- 
ors. Such  contracts  are  open  to  a  double  suspicion — to  that  attaching 
to  all  gratuitous  contracts,  created  by  Art.  1975  C.  C,  and  to  that  grow- 
ing out  of  the  relations  of  the  parties.  I  think,  however,  that  the  gift 
of  the  piano  in  this  case  was  not  a  mere  t^imulation,  and,  therefore,  even 
if  made  in  fraud  of  the  creditors,  that  it  can  be  questioned  only  by  the 
revocatory  action,  not  by  seizure.  The  injunction  should,  therefore,  as 
to  the  piano,  bo  perpetuated,  with  reservation  to  the  creditor  of  the 
right  to  proceed  by  the  revocatory  action. 

I  therefore  dissent 
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An  appeal  will  not  Ho  from  an  order  of  court  made  in  execution  of  a  previous  judK'      '  -j^   ggyl 
ment  of  that  court.  ,107     8lJ 

One  who  has  tacitly  allowed  a  judgment  to  be  rendered  a«:ainst  him.  can  not  assail 
it  collaterally,  on  a  rule  taken  bv  a  third  person  to  carry  the  judgment  into 
effect.    He  must  proceed  by  a  direct-action  to  annul. 

The  execution  of  a  judgment  can  be  arrested  in  but  two  ways,  by  a  suspensivo 
appeal,  and  by  injunction. 

A  party  condemned  for  a  less  sum  than  Ave  hundred  dollars  can  not  appeal  to  this 
court,  although  it  may  appear  that  the  property  of  defendant,  seized  in  execu- 
tion of  the  judgment  against  him.  is  worth  more  than  9500. 

1  PPLICATION  for  writs  of  mandamus  and  prohibition. 

McGloin  &  Nixon  for  relator. 

Henry  Denis  for  respondents. 

Tiie  judgment  of  the  court  was  delivered  by 

Manning,  C.  J.  The  city  of  New  Orleans,  having  obtained  judgment 
against  T.  S.  Elder  for  8175  for  taxes,  a  writ  of  flxri  facias  Issued,  and  a 
piece  of  real  estate  situated  there  was  seized  and  sold  by  the  sheriff,  and 
adjudicated  to  Mrs.  Adams  on  her  bid  of  S226,  which  she  paid.  The 
adjudicatee  then  took  a  rule  on  the  sheriff  to  shew  cause  why  he  should 
not  execute  to  her  a  formal  act  of  sale,  and  put  her  in  possession  of  the 
property,  which  the  sherilT  answered  by  alleging  that  the  taxes  for  1872 
on  that  property  were  still  unpaid  (the  sale  was  for  the  taxes  of  1874), 
and  that  he  was  prohibited  from  making  title  until  all  arrear  taxes  were 
paid.  He  also  asked  that  the  State  and  lUder  be  made  parties  to  the 
rule.  No  appearance  was  made  by  pleading  by  any  other  than  the 
sheriff,  and  the  court  made  the  rule  absolute  upon  payment  by  the 
adjudicatee  of  the  State  taxes  of  1872.  Elder,  who  without  filing  any 
plea  or  answer,  had  appeared  by  counsel  on  the  trial  of  the  rule,  or  in 
its  argument,  prayed  an  appeal,  which  being  refused,  he  obtained  a  man- 
damus which  he  now  seeks  to  have  decreed  peremptory. 

An  appeal  will  not  lie  from  an  order  made  in  execution  of  a  judg- 
ment of  a  court.  The  proper  course  is  to  appeal  from  the  judgment 
itself.  Boutte  v.  Executors  of  Boutte,  not  yet  reported.  When  the 
adjudication  was  made,  its  legal  effect  was  to  transfer  to  the  purchaser 
all  the  rights  and  claims  of  the  defendant  in  the  judgment.  The  sheriff 
is  thereupon  bound  to  pass  an  act  of  sale  to  the  purchaser,  and  to  put 
him  in  possession  of  it.  Winn  v.  Elgee,  6  Rob.  100.  It  is  the  adjudica- 
tion that  gives  the  title.  The  sheriffs  deed  is  an  additional  muniment, 
of  title  to  the  purchaser,  but  the  defendant's  rights  are  divested  by  the 
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judgment,  the  execution,  and  the  adjudication.  Jouett  v.  Mortimer  29 
Annual,  206.  Nor  can  the  defendant,  who  has  permitted  a  judgment  to 
be  entered  against  him  without  objection,  attack  it  under  cover  of  a  rule. 
He  must  proceed  against  it  directly  by  an  action  of  nullity.  Liannes  v. 
Workingmen'  Bank,  29  Annual,  112.  As  he  could  not  arrest  its  execu- 
tion, by  appealing  from  an  order  in  aid  or  furtherance  of  that  execution, 
but  must  resort  to  an  injunction  to  stay  it,  (State  v.  Judge  of  2d  Court,  9 
Annual,  301)  so  he  can  not  after  it  is  executed,  arrest  the  making  of  title, 
by  setting  up  defects  by  way  of  answer  to  a  rule  which  he  should  have 
pleaded  before. 

There  is  another  objection  made  by  the  respondents,  viz  that  this 
court  is  without  jurisdiction.  The  property  sold  is  conceded  to  be 
worth  over  five  hundred  dollars.  Tho  judgment  under  which  it  was 
sold  is  for  less  than  that  sum.  It  is  the  latter  that  determines  the  juris- 
diction of  this  court  If  it  were  a  third  person  who  is  deprived  of  the 
possession  of  this  property,  the  case  would  be  different.  But  where  a 
party  to  a  suit  finds  himself  condemned  on  account  of  a  demand  less 
than  five  hundred  dollars,  he  has  no  appeal  though  the  value  of  the 
property  may  exceed  that  sum.  The  contestation  is  about  the  validity 
of  the  judgment  Suppose  a  mortgage  of  :$226  resting  upon  Elder's 
property,  which  we  may  concede  is  worth  several  thousand  dollars,  is 
about  to  be  enforced.  No  appeal  would  lie  from  the  decree  eufordng 
the  mortgage  by  a  sale.    Gustine  v.  Oil  Factory,  13  Annual,  510. 

The  remedy  of  relator  is  of  another  kind.  Tho  peremptory  man- 
damus is  refused  at  his  costs. 


No.  5982. 
E.  C.  PoRTEK  VS.  Pierre  Morere  et  al. 

80  Wjj         A  judjirment  dissolving:  an  injunction  bars  tho  plaintiff  from  obtainin«;  a  suboeauent 
*      —  injunction,  on  any  of  tlie  trrounds  in  existence  prior  to  tho  judfi:ment  of  dissolu- 

tion, and  of  which  he  could  have  availed  himself  on  the  trial  of  the  first  injunc- 
tion. 
The  unexplained  use  of  the  words  "without  prejudice,"  in  a  judf^mcnt  dissolviiu; 
an  injunction,  will  not  convert  the  decree  into  a  mere  judgment  of  nonsuit. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  JeCTcrBOD. 
Pardee,  J. 

Merrick,  Race  &  Foster  for  plaintiff  and  appellee. 
8,  Belden  and  G,  Duplantier  for  defendant. 
The  opinion  of  the  court  waa  delivered  by 

Manning,  0.  J.    Tho  plaintiff  acquired  certain  lots  in  CarroUton  by 
purchase  in  1863.    She  was  at  that  time  a  married  woman,  and  not  sep- 
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£lrated  in  property  from  her  husband.  The  record  does  not  disclose 
with  whose  funds  the  payments  were  made,  and  the  legnl  presumption 
is  they  belonged  to  the  community  of  acquets. 

In  January  1871  Mrs.  Porter  borrowed  fifteen  hundred  dollars  of 
"the  defendant  Morere,  and  executed  her  note  for  that  sum  and  a  mort- 
gage upon  this  property  to  secure  its  payment,  being  authorized  by  her 
husband  thereto.  In  May  1874  Morere  obtained  executory  process  upon 
this  mortgage,  and  advertised  the  property  for  sale,  and  this  sale  wa& 
prevented  by  Mrs.  Porter's  injunction  in  the  following  July.  The 
grounds  of  that  injunction  were,  that  she  was  the  owner  of  the  property 
advertised  for  sale,  and  that  it  was  her  homestead,  and  the  residence  of 
herself  and  her  children  (her  husband  having  died  in  1872) — that  the  note 
and  mortgage  were  executed  in  error  and  through  fraud,  and  to  pay  a 
debt  of  her  husband — that  she  was  not  authorized  by  any  judge  to  exe- 
cute the  mortgage  after  the  forms  provided  for  married  women. 

Morere  answered  this  injunction,  and  on  hearing,  it  was  dissolved  in 
January  1875,  whereupon  the  sheriff  re-advertised  the  sale  and  in  March 
following  the  present  injunction  was  obtained  on  these  grounds — that  if 
the  property  belongs  to  the  community  which  is  denied,  she  can  not  be 
sued  individually  for  the  debt  created  by  her,  not  having  accepted  the 
community — that  she  was  married  at  the  time  of  executing  the  note  and 
mortgage,  and  no  part  of  the  consideration  of  the  note  enured  to  her 
benefit,  or  to  that  of  her  separate  estate — that  she  was  not  authorized 
by  any  judge  to  execute  these  instruments,  and  she  was  incapable  of 
binding  herself  for  the  debts  of  her  husband — that  her  signature  was- 
obtained  through  fraud  and  by  unlawful  means. 

To  this  petition  the  defendant  pleaded  res  judicata  and  the  general 
issue,  and  made  the  answer  to  the  first  injunction  a  part  of  the  answer 
to  the  present  suit  There  was  judgment  perpetuating  the  injunction,, 
and  the  defendant  appeals. 

The  brief  of  plaintiffs  counsel  discusses  elaborately  the  various- 
questions  of  the  inability  of  a  wife  to  make  certain  contracts,  her  want 
of  power  to  bind  herself  for  her  husband's  debts,  the  necessity  of  cer- 
tain forms  in  the  execution  by  her  of  a  mortgage  &c.  We  do  not  think 
those  questions  are  open  for  discussion  or  consideration  in  the  present 
case.  The  plea  of  res  judicata  is  a  bar  to  this  suit  All  the  grounds  for 
injunction  set  up  in  the  second  suit  existed  prior  to  the  first,  and  some 
of  them  were  specially  pleaded  in  the  first  petition.  A  judgment  between 
the  same  parties  dissolving  an  injunction  is  a  perpetual  bar  to  subsequent 
contestation  upon  grounds  that  existed  anterior  to  the  suit  in  which  the 
judgment  of  dissolution  was  rendered,  and  of  which  the  plaintiff  in 
injunction  might  have  availed  himself  in  the  first  instance.  McMicken 
V.  Morgan,  9  Annual,  208.    Fluker  v.  Davis,  12  Annual,  613.    Even 
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where  the  first  proceeding  was  not  an  injunction,  but  a  rule  resorted  to 
for  the  purpose  of  arresting  an  execution,  and  a  judgment  was  rendered 
upon  it,  this  court  held  that  the  judgment  discharging  the  rule  was 
equivalent  to  one  dissolving  an  injunction,  and  would  sastaln  the  plea 
of  re8  judicata.  Trescott  v.  Lewis,  12  Annual,  197.  The  reason  of  the 
rule  is  obvious,  and  the  statement  of  it  is  its  justification.  A  creditor 
might  be  perpetually  baffled  if  successive  injunctions-could  issue  from 
the  same  court  on  the  same  grounds,  and  thus  the  door  would  be 
opened  to  endless  litigation. 

The  plaintiff  however  contends  that  a  saving  clause  in  the  first 
judgment  relieves  her  from  the  application  of  this  plea.  The  injunction 
was  dissolved  "  without  prejudice.'  The  decree  says  no  more  than  that 
Whether  it  means  without  prejudice  to  either  party  to  sue  hereafter  for 
damages,  or  without  prejudice  to.  any  other  subsequent  proceeding  by 
either,  does  not  appear.  The  plaintiff  insists  that  the  addenda  of  those 
two  words  makes  the  judgment  one  of  nonsuit,  and  cites  the  following 
authorities  to  support  that  position;  7  Annual,  G65.  This  is  the  case  of 
Goodrich  v.  Pettingale  in  which  it  is  said — ''in  the  opinion,  the  court 
nowhere  state  it  as  a  matter  of  judgment  by  them,  that  the  attachment 
had  been  legally  executed.  It  is  merely  stated  that  it  is  urged  that  the 
lots  in  question,  having  been  attached  in  1836  in  the  suit  brought  by 
Goodrich  v.  Pettingale,  they  could  not  bo  sold  to  his  prejudice.    *      * 

*  *  The  decretal  part  of  the  Dplnion  is  explicit,  that  the  injunc- 
tion should  be  perpetuatevl.  The  reservation  in  favor  of  Goodrich  was 
not  put  in  the  form  of  a  de(;ree,  and  amounts  to  nothing  more  than  that 
he  should  not  be  prejudiced  by  the  decree.  As  the  supreme  courji 
therefore,  in  neither  its  opinion  nor  decree,  declared  the  attachment  valid 
and  as  the  district  court  had  not  passed  upon  its  validity  at  all,  we  can 
not  consider  the  validity  of  the  attachment  a  matter  adjudged."  The 
distinction  between  that  case  and  the  one  before  us  is  obvious,  and  need 
not  be  elaborated. 

Mr.  Hennen's  Digest  is  next  referred  to.  The  first  reference  in 
that  book  is  the  case  already  quoted  in  7th.  Annual,  and  the  next  in 
Wells  and  Hunter,  5  New  Series,  120  wherein  it  is  held  that  "a  judg- 
ment dissolving  an  injunction  is  very  often  as  one  of  nonsuit,  and  forms 
then  no  res  judicatu,  but  here  the  dissolution  took  place  after  a  plea 
of  the  general  issue,  and  the  evidence  was  held  to  be  in  favor  cf  the 
defendant."    Precisely  what  was  pleaded  and  decided  in  this  casa 

The  second  reference  is  Levistono  v.  Bona,  4  Rob.  459,  and  there  the 
decision  is,  where  an  order  of  seizure  and  sale  was  enjoined  by  a  third 
possessor,  and  his  opposition  to  the  seizure  was  tried  in  the  absence  €t 
bis  counsel  and  dismissed,  and  the  injunction  dissolved,  and  another 
writ  of  seizure  was  issued  which  was  again  opposed  by  the  same  party, 
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held  the  first  judgment  was  not  pleadable  In  bar  of  the  second  suit 
Because  the  opponent  had  no  opportunity  of  supporting  his  opposition 
by  proof,  but  here  there  was  a  trial  on  the  first  issue  in  which  both  par- 
ties participated,  and  because  the  Code  of  Practice  thus  provides,  art. 
536. 

3  Rob.  460  is  Fisher  v.  Yose,  in  which  the  question  is  not  touched 
•even  remotely.     « 

21  Annual,  324  in  Citizen's  Bank  v.  Crooks,  which  repeats  the  well 
•established  rule  that  when  it  is  manifest  that  the  plaintifif  in  injunction 
will  be  entitled  to  a  new  writ,  if  the  first  were  dissolved,  the  case  will  be 
remanded  to  enable  him  to  supply  the  evidence  omitted. 

These  authorities  do  not  help  the  plaintiffs  case,  and  independent 
of  authorities,  as  an  original  proposition,  wo  do  not  think  the  mere 
words  'without  prejudice'  unexplained  by  the  judge  convert  his  judg- 
ment into  one  of  nonsuit  Her  injunction  should  have  been  dissolved. 
Therefore, 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  is  avoided  and  reversed,  and  that  the  plea  of  rea  judicata 
IB  sustained,  and  the  plaintiffs  injunction  is  dissolved  and  her  suit  dis- 
missed at  her  costs  in  both  courts. 


No.  6864.  ^ 

State  ex  rel.  Alice  McCloskey  et  al.  ^'s.  the  Judge  of  the  Second  Dis-        ^  ^^ 

TRicT  Court. 

"Where  piirti»»fi  h«vo  Ixh»ii  rocoRnized  by  a  formal  decree  of  court  as  letratces  of  a 
successioT).  no  appeal  will  lie  from  a  subsequent  jud(?ment  on  a  rule  taken  by 
them,  or  on  the  application  of  the  executor,  ordering;  him  to  sell  property 
enoufch  to  pay  the  legacies. 

The  appropriate  process  to  arrest  an  order  of  sale,  rendered  on  a  rule  to  show 
cause  why  property  should  not  be  sold  is  the  process  of  injunction,  not  appeal. 

Neither  the  letratoe  of  an  annuity  in  a  succession,  nor  the  residuary  le(2:atee.  has  a 
riffht  to  frustrate  or  retard  the  sale  of  property  prayed  for  by  particular  legatees 
for  the  payment  of  their  lofiracies. 

A  PPLICATION  for  a  mandamus. 

Thos,  J.  Semmes  and  James  Tinioiiy  for  relator. 

E,  Bernindez  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Manndio,  C.  J.  Several  legatees  of  Hugh  McCloskey,  having  ob- 
tained a  judicial  I'ecognition  of  their  legacies  contradictorily  with  the 
executors  of  his  will,  took  a  Rule  on  the  latter  to  shew  cause  why  suffi- 
cient property  should  not  be  sold  to  satisfy  them.    One  of  the  executors 
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answered  that  it  was  inopportune  to  sell  at  this  time  of  the  year.  The 
other  made  no  objection.  The  widow  of  the  deceased,  and  the  Roman 
Catholic  Bishop  of  Derry,  Ireland,  intervened  and  joined  the  executor  in 
opposing  the  sale.  They  are  the  relators.  The  first  is  a  legatee  under 
the  will  of  her  husband  of  two  hundred  dollars  per  month  during  her 
natural  life.  The  last  is  the  residuary  legatee.  The  Judge  made  the  Rule 
absolute,  and  one  of  the  executors  then  filed  a  petition,*  praying  the  sale 
of  all  the  property,  alleging  that  there  were  other  legacies  besides  those 
of  the  plaintiffs  in  the  Rule  that  were  unpaid,  and  it  was  ordered  accord- 
ingly. The  intervenors  then  moved  for  a  suspensive  appeal,  which  was 
refused,  and  having  obtained  a  mandamus  provisionally,  now  pray  that 
it  be  made  peremptory. 

The  Code  orders  thus; — In  default  of  funds  sufficient  to  discharge 
the  debts  and  legacies  of  sums  of  money,  the  testamentary  executor 
shall  cause  nimself  to  be  authorized  by  the  court  to  sell  the  movables, 
and  if  they  are  insufficient,  the  immovables  to  a  sufficient  amount  to 
satisfy  those  debts  and  legacies,  art.  1661  new  no.  1668.  The  legatees, 
having  obtained  judgments,  could  proceed  only  by  Rule  to  enforce  them. 
The  rule  was  their  process  in  execution  of  their  final  judgment.  An 
appeal  docs  not  lie  from  an  order  or  judgment  making  such  rule  abso- 
lute. The  appeal  should  have  been  taken  from  the  judgment  for  the 
legacies.    Boutte's  Sue.  Opinion  Book  46  fol.  485. 

The  court  could  not  do  otherwise  than  order  the  sale.  Some  of  the 
legatees  desired  it  to  pay  them,  and  the  executor  prayed  for  it  to  pay 
all.  The  legatees  who  desire  the  payment  of  their  legacies  should  not 
be  delayed  until  the  unanimous  consent  of  all  can  be  obtained,  on  the 
ground  that  the  interest  of  some  will  be  promoted  by  the  delay. 

The  order  of  sale  having  been  made,  its  execution  can  not  be 
arrested,  save  by  an  injunction.  The  bond  which  must  bo  given  to 
obtain  that  writ  affords  a  more  direct  and  a  more  adequate  remedy 
than  an  appeal  bond,  and  a  party,  defeated  on  a  rule  to  shew  cause  why 
property  should  not  be  sold  to  pay  a  judgment,  can  not  substitute  an 
appeal  from  a  judgment  making  that  rule  absolute  to  an  injunction 
restraining  the  sale.    State  vs.  Judge  cf  Se<!ond  Court,  9  Annual,  301. 

The  counsel  for  the  relators  urge  that  the  particulai*  legatee  of  the 
annuity  prefers  to  have  it  secured  by  moitgage  on  the  real  estate,  and 
does  not  claim  its  capitalization,  and  the  residuary  legatee  concurs  with 
her  in  opposing  the  sale,  because  such  sale  will  result  in  a  reduction  of 
the  l^acies  and  leave  no  residuum.  The  legatees  who  pray  the  sale 
appear  not  to  apprehend  the  reduction  of  their  legacies,  or  are  indiffer- 
ent to  it.  and  the  residuary  l^atee  can  not  postpone  the  sale  until  such 
time  as  will  put  his  loss  beyond  perad venture.  If  the  legatee  of  the 
annuity  can  prevent  the  sale  because  she  prefera  to  retain  her  mortgage 
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upon  the  pi*operty  as  it  now  stands,  the  property  can  not  bo  sold  during 
her  life,  since  her  annuity  has  that  duration.  What  may  be  the  rights 
of  tlie  several  parties  upon  the  fund  produced  by  the  sale  has  not  now 
to  be  determined.  The  obligation  of  the  executor  to  sell  under  the  order 
OS  granted,  and  the  inability  or  want  of  power  of  the  annuitant  and  the 
residuary  legatee  to  check  the  sale  by  such  appeal  as  was  prayed,  are 
the  questions  now  dealt  with. 

The  peremptory  mandamus  is  refused  at  tlio  costs  of  the  relatora 


No.  6833. 

Statk  kx  rkl.  Geo.   E.  Paris  vs.  Allen  Jumf:l,  Ai'ditor,  etc.      E.  C. 

Payne  et  ai*,  Intervenors. 

Whero  an  a(*t  of  the  Legislature  makes  a  new  law  for  the  assessment  of  property, 
and  a  now  Board  of  Assessors  are  appointed  under  that  law.  whose  pay  is  oon- 
ditlonpd  on  thcirdolnfi:  the  work  of  assessment,  and  they  actually  do  the  work 
they  will  b4)  entitled  to  the  appropriation  made  for  the  compensation  of  suck 
assessors,  and  not  any  previous  Board  of  Assessors  who  yfQTO  fundi  officio  wheA 
the  work  of  assessment  was  done, 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe^ 

ChcLH.  S.  Rice  for  relators  and  appellants. 

B,  F,  Jonas  for  intervenors  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relators  allege  that  they  were  assessors  for  the 
City  of  New  Orleans  from  the  firet  day  of  January  1877  to  the  20th.  of 
April  of  same  year,  and  are  entitled  to  a  salary  for  their  services  during 
that  time  at  the  rate  of  four  thousand  dollars  per  annum — that  the 
legislature,  on  April  4th.  of  that  year,  appropriated  twelve  thousand  five 
hundred  dollars  as  compensation  to  the  assessora  of  the  City,  and  they 
are  entitled  to  be  paid  out  of  this  fund — that  they  have  demanded  their 
warrants  of  the  Auditor  for  the  sums  respectively  due  them,  and  that 
he  has  refused  them,  whereupon  they  prayed  and  obtained  a  writ  of 
mandamus. 

In  answer  to  the  rule  to  sliew  cause  why  the  writ  should  not  be 
made  peremptory,  the  Auditor  avers  that  the  Board  of  assessors 
appointed  under  an  Act  of  April  20th.  1877  claim  that  this  appropriation 
was  made  for  their  benefit — that  by  the  terms  of  the  act,  one  half  of  the 
appropriation  is  to  be  paid  to  the  mayor  of  the  City  for  contingent 
expenses  and  clerical  force,  and  the  other  half  to  the  new  board  of 
assessors,  and  that  he  can  not  pay  to  either  of  these  rival  claimants 
without  an  adjudication  of  their  respective  rights. 
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Edward  C.  Payne  and  four  others  intervene  and  allege  that  they  con- 
stitute the  new  board  of  assessors,  and  that  they  have  made  tlie  assess- 
ment for  1877,  and  are  alone  entitled  to  the  compensation  for  that  ser- 
vice provided  by  the  legislature. 

The  relators,  six  in  number,  were  appointed  under  an  act  of  March 
16th.  1875,  which  fixed  the  salary  of  each  nt  four  thousand  dollars  per 
annum,  and  in  addition  thereto  directed  that  they  should  receive  a  com- 
mission of  five  per  centum  on  the  taxes  of  all  taxable  property,  not  on 
the  rolls  of  1874,  which  shall  be  discovered  by  them  and  placed  on  the 
books  of  1875,  and  further  that  for  their  necessary  expenses,  clerical 
labor,  etc.  an  appropriation  of  seven  thousand  dollars  should  be  made. 
Acts  1875  p.  33. 

On  April  20th.  1877  a  new  provision  was  made  for  the  assessment  of 
property  in  New  Orleans,  whereby  the  board  of  assessore  was  to  con- 
sist of  five  members,  each  of  whom  should  receive  a  salary  of  twenty-five 
hundred  dollars  per  annum  for  the  year  in  which  a  new  assessment  is 
made,  and  a  smaller  sum  for  other  years,  one  half  of  which  compensa- 
tion was  to  be  paid  by  the  State,  and  the  other  half  by  the  City,  and  for 
clerical  force  and  contingent  expenses,  the  City  council  might  provide 
for  the  expenditure  of  a  sum  not  exceeding  twelve  thousand  five  hun- 
dred dollars  per  annum,  of  which  one  half  should  be  paid  by  the  State 
upon  the  warrant  of  the  mayor.    Acts  1877,  p.  154. 

On  the  4th.  day  of  the  same  month  and  year,  the  general  appropri- 
ation bill  was  passed  which  contained  four  several  appropriations  of 
compensation  for  the  assessors  of  the  City  aggregating  twelve  thousand 
five  hundred  dollars.    Acts  1877,  pp.  77—79. 

If  the  claim  of  the  relators  be  well  founded,  they  are  entitled  to  be 
paid  over  seven  thousand  dollars  for  services  rendered  as  the  board  of 
assessors  for  three  months  and  twenty  days,  during  which  time  it  is  not 
pretended  that  the  assessment  of  1877  was  made.  It  is  obvious  that  the 
two  Acts  of  that  year  must  be  construed  together,  and  when  thus  con- 
strued, the  appropriation  made  for  the  payment  of  the  assessors  accords 
in  amount  with  that  prescribed  as  their  compensation  in  the  act  ere- 
ating  the  new  board,  and  the  legal  inference  is  inevitable  that  the  sums 
thus  appropriated  were  intended  for  the  new  board.  On  the  other 
hand,  if  it  can  be  conceived  that  the  relators  were  intended  to  be  the 
recipients  of  the  sums  appropriated  for  compensation  of  assessors,  the 
amount  of  the  appropriation  is  wholly  inadequate  to  the  payment  of 
salaries  on  the  scale  fixed  by  the  act  of  1875. 

There  is  a  better  reason  still  why  the  intervenors  should  prevail  as 
against  the  relatoi-s.  They  did  the  work.  The  law  of  1877  provides 
that  no  compensation  shall  be  allowed  any  assessor  in  any  year  until  be 
shall  have  performed  the  duties  of  his  office,  and  shall  have  completed 
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the  rolls,  p.  143.  The  relators  were  functi  officio  when  the  assessment 
of  1877  was  made.  The  intervenors  then  constituted  the  board,  and  are 
alone  entitled  to  the  compensation  awarded  by  the  legislature  for  the 
assessment  of  that  year.  They  do  not  appear  however  for  the  purpose 
of  compelling  the  Auditor  by  mandamus  to  pay  them,  but  for  the  pur- 
pose of  opposing  the  claim  of  the  relatoiB. 

The  lower  court  denied  the  relief  sought  by  the  relators  and 
refused  the  peremptory  writ. 

The  judgment  is  afifirmed. 


No.  6820. 

I  80   287| 

State  ex  rel.  Pierre  Lacaze  et  al.  vs.  Ch\8.  Cavanac,  Administrator     lioe  888' 

OF  COMMERCK. 

A  mandamus  will  not  issue  to  compel  apublic  ofQcor  to  perform  n  ministerial  duty, 
when  the  evidonce  shows  that  the  performance  of  that  duty  by  him  is  a  physical 
impossibility ;  or  that  his  ability  to  carry  out  the  mandate  of  the  court  depends 
on  the  co-operative  action  of  a  third  person  who  is  not  before  the  court. 

The  prayer  for  a  mandamus  is  too  vagrue  which  merely  asks  that  an  otncer  shall  be 
compelled  to  accomplish  a  certain  result.  The  relator  must  desii;nate  the  specific 
acts  which  he  demands  that  the  respondent  shall  do. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monroe, 
X\.  J. 

R.  King  Cutler  for  plaintifCa  and  appellants. 

B,  F,  Jonas,  City  Attorney,  for  respondent  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  opinion  of  the  judge  of  the  Third  District  Court 
in  this  case  so  fully  states  the  law  and  the  facts  thereof  that  we  can  not 
do  better  than  to  adopt  it  as  our  own.  We  simply  add  that  whilst  the 
legislative  act  certainly  authorizes  and  directs  the  defendant  to  close,  or 
cause  to  be  closed  the  private  markets,  it  has  not  provided  the  means  by 
which  he  is  to  do  so.  There  is  no  authority  given  him  by  that  act  or 
any  other  to  summons  a  posse — ^there  is  no  force  put  at  his  disposal  to 
effect  the  purposes  of  the  act.  He  is  not  directed  or  authorized  to  bring 
suits,  further  than  to  lay  the  subject  before  the  grand  jury  ;  and  if  he 
were,  no  provision  is  made  to  meet  the  expenses  thereof.  He  can  not  be 
compelled  to  do  so  at  his  personal  expense. 

We  might,  perhaps,  add  that  the  relators  ask  that  respondent  be 
compelled  by  mandamus — not  to  do  any  specific  act,  but  to  achieve  or 
accomplish  a  residt,  without  specification  of  the  modus  operandi.  Man- 
damus will  only  issue  to  compel  the  performance  of  purely  ministerial 
duties,  into  which  there  enters  no  element  of  discretion.    The  relator 
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should  specify  the  particular  act  or  acts  which  the  officer  is  required  to 
do — to  the  end  that  he  may  be  punished  if  he  do  not  do  them. 

For  these  reasons  and  those  assigned  by  the  judge  a  quo,  it  is  ordered 
and  decreed  that  the  judgment  appealed  from  be  affirmed  at  the  cost  of 
relators. 


THE  OPINION   RENDERED   IX   THIS  CASE    BY    THE  JUDGF  OF  THE  liOWER  COURT. 

Monroe,  J.  This  is  a  proceeding  under  act  No.  31  of  1874,  section 
one  of  which  pro^'ide8  : 

"  That  it  shall  (be)  and  it  is  hereby  made  unlawful  for  any  person  or 
persons  to  open,  conduct,  carry  on,  or  to  continue  any  private  market 
for  the  sale  of  fresh  moats,  poultry,  fresh  fish,  etc.,  in  the  city  of  New 
Orleans  within  the  space  of  twelve  squares  of  any  public  market  under 
the  jurisdiction  and  authority  of  the  Administrator  of  Commerce  of  the 
said  city  of  New  Orleans." 

Section  2  of  said  act  provides  that  "  The  Administrator  of  Commerce 
shall  be  and  is  hereby  authorized  and  directed  to  close  or  cause  to  be 
closed  any  private  market  that  may  hereafter  be  established  for  the  sale 
of  meats,  poultry,  etc.,  in  violation  of  the  provisions  of  section  one  of 
this  act." 

Relators  aver  that  they  are  butchers,  doing  business  in  the  various 
public  markets  in  this  city,  that  their  business  has  been  pecuniarily  pro- 
fitable to  them,  but  that  a  lai'ge  number  of  private  markets  have  been 
established,  opened  and  kept  within  twelve  squares  of  the  respective 
public  markets  in  which  relators  do  business,  and  that  meat,  fish,  and 
poultry  are  sold  in  said  private  markets,  to  the  great  injury  of  relators 
and  in  violation  of  the  act  No.  31,  above  quoted.  That  said  private 
markets  pay  no  licenses  and  work  great  injury  to  the  city  treasury  and 
to  tax-payers  and  property  holders  thereby. 

That  Chas.  Cavanac,  Administrator  of  Commerce,  has  been  requested 
to  dose  said  private  markets  or  to  cause  them  to  be  closed,  but  that  he 
refuses  to  comply  with  said  request,  although  it  is  his  duty  so  to  do, 
and  that  such  refusal  works  irreparable  loss  and  damage  to  relators  for 
which  the  ordinary  course  of  legal  proceedings  affords  no  remedy, 

Relators  pray  that  a  writ  of  mandamus  issue,  directing  said  Cavanac, 
Administrator,  to  close  or  cause  to  be  closed  forthwith  all  the  private 
markets  within  twelve  squares  of  each  of  the  public  markets,  viz. :  the 
Magazine  market,  Claiborno  market,  Treme  and  French  markets. 

The  Administrator  of  Commerce  comes  into  court  and  for  answer 
says : 

That  there  are  a  largo  number  of  private  markets  within  the  loca- 
tion described  in  relators'  petition,  the  owners  of  which  have  obtained 
injunctions  restraining  respondent  from  interfering  with  them  in  their 
business,  which  injunctions  are  still  pending. 
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Respondent  further  says,  that  he  is  and  has  ever  been  ready  and 
willing  to  do  allin  his  power  to  enforce  the  provisions  of  act  No.  31,  of 
1874 ;  that  due  notice  has  been  given  to  all  persons  doing  business  in 
violation  thereof  to  close  their  said  business,  but  that  he  is  without  police 
or  other  power  to  enforce  said  law,  which  can  only  be  enforced  through 
the  Mayor  and  Council  of  the  city  and  the  Board  of  Police  Commis- 
sioners, and  that  no  other  means  or  remedy  can  be  reported  to  than 
those  prescribed  in  said  act,  and  these  the  relators  do  not  demand  in 
their  petition. 

Respondent  further  avers  that  he  is  without  authority  to  stand  in 
judgment  for  the  city  of  New  Orleans  ;  and  prays  that  relators'  applica- 
tion be  dismissed. 

The  allegations  of  fact  contained  in  the  petition  of  the  relators  are 
substantiated  bv  uncontradicted  evidence.  There  is  no  doubt  that 
there  are  numerous  private  marl^ets  conducted  within  twelve  squares  of 
the  public  markets  named  in  the  petition,  and  that  said  private  marltets 
are  so  conducted  in  defiance  of  the  law  hereinbefore  quoted,  to  the 
injury  of  the  business  conducted  by  relators  in  said  public  markets.  It 
actiially  appears  that  the  keepers  of  the  private  markets  have  the 
advantage  of  being  exempt  from  certain  expenses  which  are  imposed 
upon  the  butchers  in  the  public  markets,  for  while  the  latter  are  required 
to  pay  licenses  and  a  bonus  for  their  stalls,  no  such  exaction  is  made 
of  the  former,  for  the  reason  that  it  is  considered  that  they  can  not  be 
licensed  or  otherwise  sanctioned  in  the  pursuit  of  an  unlawful  occupation. 

It  thus  appearing  that  a  statute  of  the  State  is  being  violated  to  the 
injury  of  citizens  who  are  pursuing  their  avocations  in  conformity  to 
law,  we  are  next  to  inquire  whether  the  remedy  here  sought  is  the 
proper  one.  With  the  policy  of  this  law  the  court  has  nothing  to  do,  the 
Legislature  have  seen  proper  to  enact  it  and  their  right  to  do  so  has  not 
been  called  in  question. 

We  have  seen  that  the  second  section  of  the  act  in  question  author- 
izes and  directs  the  Administrator  of  Commerce  to  close  or  cause  to  be 
closed  any  private  market  which  "  may  hereafter  be  established,"  etc., 
in  violation  of  the  provisions  of  section  one  of  said  act. 

The  Administrator  of  Commerce  answers,  however,  that  whilst  he  is 
perfectly  willing  to  do  his  duty  iu  the  premises,  he  has  no  police  or  other 
power  at  his  command  with  which  to  enforce  the  closing  of  the  private 
markets.  Respondent  further  says  that  due  notice  has  been  given  to  all 
persons  doing  business  in  violation  of  the  act  No.  31,  referred  to,  to  close 
their  said  business,  but  that  the  enforcement  of  said  law  must  be  through 
the  Mayor  and  Council  and  the  Board  of  Police  Commissioners,  and  that 
no  other  means  can  be  resorted  to  than  those  prescribed  in  said  law. 

If  this  be  true,  it  would  be  idle  for  this  court  to  issue  a  mandamus 
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commanding  the  Administrator  of  Commerce  to  close  the  markets  in 
question,  since  the  court  could  have  no  power  to  enforce  an  order  com- 
manding a  physical  impossibility.  In  "  High  on  Extraordinary  Legal 
Remedies,"  J  14,  we  And  this  subject  treated  as  follows  : 

''  It  is  a  fundamental  principle  of  the  law  of  mandamus  that  the  writ 
will  never  be  granted  in  cases  where,  if  issued,  it  would  prove  unavailing 
and  whenever  it  is  apparent  to  the  court  that  the  object  sought  is 
impossible  of  attainment,  either  through  want  of  power  on  the  part  of 
the  persons  against  whom  the  extraordinary  jurisdiction  of  the  court  is 
Invoked,  or  for  other  sufficient  causes,  or  that  the  granting  of  the  writ 
must  necessarily  be  fruitless,  the  court  will  refuse  to  interfere.  So,  if  it 
is  apparent  that  the  writ,  if  granted,  can  not  be  enforced  by  the  court, 
relief  will  be  withheld,  since  the  courts  are  averse  to  exercising  their 
extraordinary  jurisdiction  in  cases  where  their  authority  can  not  be 
vindicated  by  the  enforcement  of  process.  Nor  will  mandamus  be 
allowed  unless  the  act  or  duty  whose  enforcement  is  sought  is  legally 
possible  at  the  time,  and  it  is  therefore  a  sufficient  return  to  an  alterna- 
tive mandamus  that  the  respondent  has  no  power  to  do  the  act  required." 

See,  also,  9  An.  513. 

The  act  required  of  the  respondent  in  this  case  is,  that  he  shall  close 
the  private  markets.  He  answers  that  he  has  no  power  to  do  it,  and 
whilst  the  act  No.  31  of  1874  authorizes  and  directs  him  to  close  said 
markets,  an  inspection  of  the  act  No,  7  of  1870,  by  which  the  present 
system  of  city  government  was  established,  discloses  that  the  organiza- 
tion of  the  department  of  cpmmerce  is  under  the  control  of  the  council, 
who  regulate  the  number  of  employees  in  each  department  The  power 
of  the  Administrator  of  CJommerce  to  obey  the  mandate  of  the  court 
would,  therefore,  depend  upon  the  means  furnished  him  by  the  council  or 
the  police  commissioners,  and  his  failure  to  obey  such  mandate  for  want 
of  the  necessary  power  would  leave  the  court  in  the  position  of  being 
unable  to  enforce  its  orders. 

It  is  true  that  the  act  relied  on  by  the  relators  makes  it  the  specific 
duty  of  the  Administrator  of  Commerce  to  give  information  to  the  grand 
jury  of  the  parish  of  Orleans  of  any  party  or  parties  who  have  violated 
the  provisions  of  said  act,  and  it  is  to  be  remarked  that  there  is  no  alle- 
gation on  his  part,  either  that  he  has  discharged  this  duty,  or  that  he  is 
without  the  power  to  do  so.  The  relators  have,  however,  asked  no 
order  upon  this  subject,  otherwise  it  may  be  that  a  more  satisfactory 
response  would  have  been  made. 

The  order  which  has  been  asked  the  court  is  unable,  for  the  reasons 
given,  to  grant  That  the  evil  complained  of  exists  there  is  no  doubt; 
the  law  of  the  State  is  openly  violated  to  the  knowledge  of  those  whose 
duty  it  would  seem  to  be  to  see  to  its  vindication;  the  remedy,  however, 
is  not  to  be  found  in  this  proceeding. 

The  rule  is  therefore  dismissed. 
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No.  5399. 


Mary  Johns  vs.  Henrt  J.  Bbixkeb. 

The  commander  of  a  steamboat  has  a  right  to  use  whatever  reasonable  and  lawful 
force  may  be  necessary  to  maintain  a  proper  police  of  his  vessel,  and  discipline 
amonff  his  employees. 

Where  an  employee  on  board  of  a  steamboat,  by  her  own  insolence,  insubordination, 
and  threats  of  personal  violence,  provokes  the  captain  of  the  boat  into  an  assault 
with  his  hands,  resultins:  in  but  a  trifling  injury  to  her.  she  will  not  be  entitled 
to  recover  in  damages. 

"Where  the  issue  involved  in  the  verdict  of  a  jury,  and  judgment  of  the  lower  court, 
is  damages  for  an  alleged  assault  and  battery,  this  court  will  not  disturb  such 
verdict,  and  judgment,  where  they  do  not  clearly  appear  to  be  unjust. 

1  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

Merricky  Bace  &  Foster  for  plaintiff  and  appellant 

James  D.  Coleman  and  H,  E,  Upton  for  defendant. 

The  opinion  of  the  court  was  delivered  by 
.  EoAN,  J.  This  is  an  action  to  recover  damages  for  an  alleged  mali- 
cious, wanton,  and  inhuman  assaulting  and  beating  the  plaintiff,  and  for 
defaming  and  slandering  her.  The  particulars  of  the  alleged  defama- 
tion are,  however,  not  charged,  and  that  branch  of  the  case  seems  to 
have  been  practically  abandoned.  The  argument  of  counsel,  that  the 
introduction  in  the  trial  of  this  cause  of  evidence  of  witnesses  tending  to 
affect  the  reputation  of  the  plaintiff  can  form  an  element  of  damage  and 
a  basis  of  recovery  in  the  present  case,  is  wholly  untenable.  The  case 
must  be  tried  upon  the  state  of  facts  alleged  upon  and  existing  at  its 
inception.  As  to  this  we  find  no  evidence  in  the  record  to  support  the 
charge  of  defamation.  We  have,  therefore,  to  deal  only  with  the  alleged 
assault  and  battery. 

The  plaintiff  was  chambermaid  upon  the  steamer  Maria  Louise,  of 
which  the  defendant  was  captain.  The  occurrence  out  of  which  this 
suit  arose  took  place  while  the  boat  was  lying  at  the  port  of  Shreveport, 
on  Red  River,  in  April,  1872,  on  her  return  trip  from  Jefferson, 
Texas,  with  a  full  list  of  passengers,  among  whom  were  a  number 
of  ladies.  Just  as  the  passengers  were  about  sitting  down  to  dinner 
in  the  cabin,  it  was  reported  to  the  captain  that  the  plaintiff  was 
causing  some  disturbance,  to  the  annoyance  of  the  lady  passengers, 
growing  immediately  out  of  a  quarrel  between  her  and  the  colored 
nurse  of  the  captain's  children,  between  whom  and  the  plaintiff 
it  appears  no  good  feeling  existed.  It  is  also  charged  by  some  of 
the  witnesses,  and  denied  by  others,  that  the  plaintiff  was  at  the  time 
intoxicated,  or  at  least  excited  by  liquor ;  we  do  not,  however,  consider 
this  fact  very  material  either  way,  and  may  disregard  it  in  -view  of  the 
IC 
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other  facts  proved.  The  captain  on  receiving  this  information  went 
back  to  the  laundry,  back  of  the  ladies'  cabin,  and  spoke  to  the  plaintiiT, 
it  seems  with  a  view  to  putting  an  end  to  the  disturbance  and  to  the 
consequent  annoyance  of  the  passengers.  This  he  had  a  perfect  right,, 
and  it  was  his  duty  to  do  in  policing  his  own  boat.  The  preponderating 
evidence  of  the  only  witnesses  who  heard  and  saw  what  passed  between 
them  at  that  time  seems  to  have  satisfied  the  jury  and  the  judge  below 
that  instead  of  yielding  to  the  legitimate  authority  of  the  commanding 
officer,  to  whose  orders  and  direction  it  was  necessary,  and  she  by 
accepting  employment  on  the  boat  had  consented,  to  submit  herself,, 
the  plaintiff  was  insolent  and  insubordinate,  and  attempted  or  threat- 
ened to  strike  the  captain  with  a  laige  lump  of  coal ;  and  that  he  there- 
upon either  knocked  or  kicked  the  coal  out  of  her  hands  and  at  the  same 
time  slapped  her  forcibly  in  the  face,  causing  her  nose  to  bleed  and 
either  contusion  or  fracture  of  the  nasal  bone,  about  which  the  testimony 
of  two  physicians  on  the  record  is  not  accordant,  though  both  agree 
that  there  was  not  even  an  abrasion  of  the  skin.  The  plaintiff  -then  very 
naturally  rushed  out  of  the  laundry  and  along  the  guards  in  the  direc- 
tion of  the  forward  cabin  or  gangway,  and  the  captain  as  naturally,  to 
avoid  disturbing  the  passengers  and  creating  a  commotion,  followed  her 
and  forced  her  back  into  the  laundry,  and  told  her  to  stay  there.  Some 
of  the  witnesses  say  he  struck  her  with  his  fist  on  the  back  of  the  head 
while  on  the  gviards,  and  others  say  he  did  not ;  at  all  events  it  does 
not  appear  from  the  testimony  of  her  own  witnesses  that  any  injury 
resulted  from  the  blows,  if  given.  They  could  certainly  not  have  been 
delivered  with  much  force,  or  under  the  circumstances  she  would  have 
been  knocked  down,  and  Dr.  Kennedy,  whom  she  consulted  immediately 
on  her  return  to  New  Orleans^  says  he  neither  heard  of  nor  saw  any 
other  evidence  of  injury  except  to  the  nose.  The  plaintiff  was  then  paid 
off  and  discharged,  and  left  the  boat  the  same  day ;  and  after  remaining 
three  or  four  days  in  Shreveport  returned  to  New  Orleans  by  way  of  Mon- 
roe and  Yicksburg,  suscompanied  by  a  lawyer,  who  it  would  appear  had 
fired  her  with  the  ambition  and  belief  that  she  could,  under  the  then 
existing  circumstances  and  state  of  public  opinion  in  the  country,  real- 
ize a  fortune  in  the  way  of  damages  out  of  the  defendant.  Acting  under 
such  advice  she  first  had  the  defendant  arrested  and  carried  before  a  U. 
8.  Commissioner  at  Shreveport,  and  afterward  at  New  Orleans,  and  also 
'  attempted  to  have  him  indicted  by  the  grand  jury  in  the  U.  S.  District 
Court  for  La.  but  without  success.  She  also  instituted  this  suit  to 
recover  ten  thousand  dollars  damages  for  her  wrongs  and  injuries,  and 
two  hundred  and  thirty  dollars  and  50-100  for  her  traveling  expenses  and 
doctor's  bills. 

The  traveling  expenses  were  simply  a  consequence  of  her  dischaige 
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from  employment,  and  as  we  agree  with  the  jury  and  court  below  that 
under  the  circumstances  the  defendant  had  a  right  to  discharge  her, 
this  is  no  element  of  recovery  in  the  case.  The  doctor's  bill  amounted 
to  ten  dollars  for  a  single  visit,  and  the  professional  services  of  Dr.  Ken- 
nedy after  her  return  to  New  Orleans. 

The  only  other  element  of  damage  then  is  that  growing  out  of  the 
^bssault  and  battery,  with  the  exception  of  such  professional  advice  and 
services,  if  such  they  were,  as  were  afforded  her  by  the  attorney  wha 
accompanied  her  to  New  Orleans,  and  to  whose  advice  it  would  appear 
the  plaintiff  is  indebted  for  this  protracted  and  exaggerated  litigation. 
Of  them  she  says  herself  that  she  could  not  see  or  did  not  think  this 
attorney  did  her  any  good  ;  she  could  see  nothing  he  did  for  her,  and 
she  therefore  discharged  him  after  paying  him  three  hundred  and 
ninety  dollars,  and  employed  the  counsel  who  has  since  conducted  this 
litigation.  There  is  no  evidence  in  the  record  to  countervail  the  impres- 
sions of  the  plaintiff  herself  in  regard  to  the  character  and  value  of  the 
services  in  question.  On  the  contrary,  the  record  would  rather  make 
the  impression  that  she  had  been  badly  advised  and  encouraged  to- 
embark  in  expensive  and  speculative  litigation  to  no  profit  The^ 
amounts  paid  her  present  attorneys  for  the  prosecution  of  this  suit  are- 
not  recoverable  in  it  even  if  so  large  a  claim  were  established  by  other 
testimony  than  that  of  the  plaintiff  alone,  as  it  is  not.  There  is  no  evi- 
dence of  malice  or  of  wantonness  in  the  defendant  in  the  assault  and 
battery  complained  of.  The  plaintiff  herself  swears  that  she  and  the 
defendant  had  never  previously  had  the  slightest  disagreement,  and  had 
gotten  along  well.  It  is,  however,  proved  to  our  satisfaction,  as  it  seems 
to  have  been  to  that  of  the  court  and  jury  a  qua,  that  the  plaintiff  had 
not  properly  performed  the  duties  of  chambermaid  according  to  the 
rules  of  the  boat  and  the  orders  of  the  captain,  in  violation  of  which 
and  to  the  annoyance  of  lady  passengers,  who  complained  of  it,  she  had^ 
instead  of  attending  to  the  berths  and  rooms  in  the  ladies'  cabin  herself  » 
frequently  made  a  cabin-boy  do  so,  and  had  sent  the  captain  an  insolent 
message  in  r^ard  to  it.  At  the  time  of  the  immediate  difficulty,  as 
before  remarked,  she  appears  to  have  been  not  only  insolent  and  insub- 
ordinate to  the  commanding  officer  of  the  boat,  whose  orders  it  was  her 
duty  to  obey,  but  to  have  attempted  actual  violence  toward  him.  The 
court  and  jury  below  doubtless  thought,  as  we  think  from  the  evidence, 
that  she  provoked  the  difficulty  with  the  defendant  by  her  own  miscon- 
duct and  insolent  demeanor,  without  which  nothing  in  the  record  leads 
us  to  believe  it  would  have  occurred.  Not  only  does  this  impression 
result  from  the  evidence  of  the  immediate  facts,  but  from  the  well-estab- 
lished character  of  the  defendant  as  a  peaceable  and  quiet  officer  and 
man  who  never  had  a  difficulty  with  any  one  else,  and  according  to  the 
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plaintiirs  testimony  never  prior  to  that  even  with  her,  together  with  his 
responsibility  and  duty  as  captain  to  preserve  good  order  and  suppress 
disturbances  on  his  boat 

Whether  we  take  the  statement  of  Dr.  Moore,  who  was  consulted  by 
plaintiff  at  Shreveport,  immediately  after  the  occurrence,  and  who  testi- 
fies to  her  violent  language  and  demeanor  in  regard  to  the  defendant  at 
that  time,  or  that  of  Dr.  Kennedy,  who  only  saw  her  after  her  return  to 
New  Orleans,  the  injury  which  she  received  appears  to  have  been  rather 
the  result  of  accident  than  design  on  the  part  of  the  defendant,  even  if  it 
was  not  the  necessary  consequence  of  her  own  conduct,  and  to  have  been 
by  no  means  sufiflcient  to  warrant  so  extravagant  a  demand  as  the  pres- 
ent The  evidence  of  actual  damage  is  incoBsiderable,  as  we  have  seen. 
The  defendant's  legitimate  authority  was  defied  and  his  passengers 
annoyed  by  the  plaintiff,  and  he  was  greatly  provoked  and  threatened 
with  actual  violence  by  her.  While  there  is  evidence  of  several  wit- 
nesses to  the  good  conduct  of  the  plaintiff  on  other  occasions,  there  is 
none  to  support  her  own  unaided  testimony  against  the  preponderating 
evidence  of  the  defense  that  her  own  conduct,  on  this  particular  oeca- 
fiion,  was  the  cause  of  the  difQculty.  Suits  of  this  character  were  of 
fiomewhat  frequent  occurrence  about  the  time  this  arose.  Most  of  them 
were  no  doubt  bom  of  the  false  teachings  and  bad  ad\ice  of  the  hour, 
and  we  trust  the  occasion  and  the  disposition  for  them  on  the  part  of 
persons  of  the  class  of  the  plaintiff  have  passed  away,  and  that  instead 
of  cultivating  an  offensive  spirit  of  independence  of  just  control  by  and 
insubordination  toward  those  in  authority  over  them,  they  will  learn 
the  necessity  and  benefits  of  civility  to  all  and  obedience  to  the  authority 
to  which  they  voluntarily  submit  themselves,  and  with  which  custom  and 
the  law  from  necessity  clothe  the  commanders  of  ships  and  steamboats. 
But  while  officers  like  the  defendant  must  necessarily  police  and  control 
their  own  boats  and  those  employed  on  board  of  them  to  a  great  extoit, 
we  by  no  means  wish  to  be  understood  as  justifying  on  their  part  the 
use  of  wanton  or  unnecessary  force,  or  of  violations  of  the  law  toward  even 
their  subordinates ;  were  such  a  case  before  us  we  should  unquestion- 
ably visit  upon  the  offender  the  consequence  of  his  act  There  is  a  mass 
of  evidence  in  this  voluminous  record  much  of  which  is  irrelevant  The  case 
was  tried  by  a  jury  who  heard  and  saw  the  witnesses,  and  under  the  eye 
and  ear  of  an  upright  and  intelligent  judge.  The  former  found  a  ver- 
dict for  the  defendant,  and  the  latter  refused  to  set  aside  tliat  verdict  and 
award  a  new  trial .  The  evidence  tak^n  together  has  made  no  such  impres- 
Bion  upon  us  as  would  warrant  or  induce  us  to  avoid  that  verdict  and  the 
judgment  based  upon  it  in  a  case  so  peculiarly  within  the  province  of 
that  court  and  jury.  If  any  other  result  could  follow  a  new  trial  it 
would  necessarily  entail  additional  expense  to  all  with  little  prospect  of 
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profit  to  any  party  to  the  litigation.  If  the  defendant  was  in  fault  he 
has,  we  think,  been  sufficiently  mulcted  and  learned  a  sufficient  lesson 
in  the  progress  of  the  multifarious  and  expensive  litigation  which  has 
followed,  and  we  trust  the  plaintiff  will  also  be  wiser  in  future  than  ta 
embark  in  such  ventures. 

The  plaintiil  excepted  to  the  refusal  of  the  judge  a  quo  to  receive 
the  depositions  of  N.  W.  Smith  and  Peggy  Matthews  taken  under  affi- 
davit.  We  do  not  think  the  court  erred.  The  notice  was  insufficient 
and  the  evidence  taken  ex  parte.  Were  the  evidence,  however,  before 
us  it  would  not  in  our  opinion  affect  the  conclusions  to  which  we  have- 
arrived,  nor  do  we  think  it  sufficient  to  have  countervailed  the  effect  of 
the  other  evidence  with  the  jury  and  court  below,  or  to  have  been  likely 
to  affect  the  verdict  and  judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  affirmed,  with  costs  of  both  courts  to  be 
paid  by  the  plaintiff. 


so    915 
47    842 


No.  6692. 


au    2246 
49    778 


W^iDow  Sarah  Gaines  vs.  Succession  of  Martinez  Del  Campo.  l^  |g 

A  general  plea  of  "  prescription,"  without  indicating  what  speciflo  prescription  thor 
party  invokes,  and  relies  on,  is  too  Tagne  for  this  court  to  take  cognizance  of. 

Tho'  omission  on  the  part  of  an  employee  to  present  a  statement  of  account  to  the' 
employer  for  services  rendered  to  the  employer,  will  not  prevent  the  former 
from  recovering  the  value  of  those  services  from  the  employer's  succession. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tiasot, 

A  J. 

Sambola  &  Ducros  for  plaintiff  and  appellee. 

Geo,  L.  Bright  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Mrs.  Sarah  Gaines  claims  from  the  succession  of  Jose 
Martinez  Del  Campo  the  sum  of  $5400. 

1st.  For  the  use  and  rent  of  her  household  furniture,  effects  useful 
and  ornamental,  utensils,  bed,  beddings,  etc.,  by  the  deceased  and  for 
attending  and  managing  his  domestic  and  household  affairs  (keeping 
house  for  him)  from  March  1st,  1873,  to  March  Ist,  1876,  at  $100  per 
month $3,600 

2d.  To  constant  services  rendered  by  nursing  and  taking 
care  of  the  deceased  in  his  old  age  and  illness,  say  twelve  months 
preceding  his  death,  at  $5  per  day 1,800 

Total $5,400' 
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The  defense  is : 

1st.    A  general  denial. 

2d.  That  the  deceased  occupied  a  furnished  room  in  pliuntUTs 
house,  and  the  plaintifif  being  unable  to  maintain  herself,  he,  in  kindness 
paid  her  rent  and  maintained  her  family  to  an  extent  lai^ly  exceeding 
the  benefits  received  by  him,  and  were  an  account  now  taken,  the  plain- 
tiff would  be  largely  indebted  to  him. 

8d..  Prescription. 

Defendant  pleads,  in  general  terms,  "  the  exception  of  prescriptwH"— 
but,  of  the  many  prescriptions  known  to  our  laws,  which  did  he  intend 
to  invoke?  We  are  not  informed,  and — ^in  its  form— that  plea  is  so 
vague  and  so  indefinite,  that — ^to  sustain  the  exception — ^we  would  have 
to  supply  the  plea  itself,  and  infer  which  prescription  is  relied  on.  This 
vre  can  not  do. 

15  L.  550.    21  A.  396— 671. 

There  remains  to  be  determined  but  a  question  of  facts,  and— in 
this  case — ^it  is,  by  far,  the  most  difficult  one.  It  is  in  evidence  that  Del 
Oampo  lived  like  a  man  of  means,  but  the  extent  of  his  means  at  and 
before  his  death  is  not  shown.  The  inventory  of  his  estate  was— for 
that  purpose — introduced  in  the  lower  court,  but  was  not  copied  in  the 
transcript  As  however,  neither  the  plaintiff,  nor  the  representative  of 
Del  Campo's  succession  complains  of  that  omission,  they  must  both 
consider  it  as  unnecessary  to  a  proper  decision  of  this  controversy, 

Del  Campo  lived  in  a  house  rented  by  himself,  furnished  and  kept 
by  Mrs.  Gaines,  who  washed  and  cooked  for  him.  He  was  an  old  man, 
but  went  regularly  to  his  business  from  9  o'clock  in  the  morning  until  4 
in  the  afternoon.  One  of  his  intimate  friends,  Justo  Garcia  y  Leon  testi- 
fied that  Mrs.  Gaines  treated  him  like  a  child;  she  wa^  near  him  day  and 
night;  he  could  not  use  his  hands;  she  had  to  dress  him  in  bed,  put  on 
his  drawers,  socks,  pants  and  shoes,  and  to  render  other  and  fulsome 
services  which — however  calculated  and  interested  they  may  have  been— 
should  be  rewarded. 

It  is  not  improbable  that — ^for  that  constant  care,  those  indefati- 
gable attentions,  Mrs.  Gaines  expected  to  be  compensated  by  a  gift,  a 
legacy  proportionate  to  her  important  services  and  the  presumed  wealth 
of  Del  Campo;  but  that  not  unreasonable  expectation,  and — though  not 
unselfish— her  hesitation  to  present  any  account  to  the  deceased,  did  not 
destroy  her  right  to  recover  a  just  compensation  from  his  succession. 

7  A.  207. 

Del  Campo  never  gave  a  cent  to  Mrs.  Gaines;  he  would  not  allow 
her  to  take  and  keep  boarders.  Of  those  she  had  when  he  came  to  the 
house  occupied  by  her,  only  one  remained;  that  one  paid  to  her  the  price 
of  his  board.    She  told  y  Leone  that  the  deceased  gave  her  no  money: 
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he  answered  that  Martinez  was  a  gentleman,  that  he  would  not  forget 
her.  She  applied  to  himself,  and  he,  as  his  friend,  left  her  under  the 
Impression  that  she  would  be  remembered  and  rewarded.  His  generous 
intention  or  deceitful  promise  is  now  in  the  grave. 

Our  attention  was  arrested  by  defendant's  answer,  and — ^for  a 
moment — we  could  not  refrain  from  suspecting  Mrs.  Gaines'  post  mortem 
demand,  but  the  evidence  preponderates  in  favor  of  the  demand,  and 
-does  not  sustain  the  allegations  of  the  answer.  For  rent  of  her  furni- 
ture, washing,  cooking,  nursing  and  services  of  every  description  during 
the  space  of  three  years,  the  judge  of  the  lower  court,  who  heard  and — 
It  may  be — ^knew  the  witnesses,  has  allowed  plaintiff  a  fraction  over  two 
•dollars  and  thirty  cents  a  day.    It  is  not  too  much. 

The  judgment  appealed  from  is  affirmed  with  costs. 


Dissenting  Opinion. 

Manning,  C.  J.  The  plaintiff  has  not  established  her  claim  to  my 
Batisfaction.  She  kept  furnished  apartments  for  rent  on  Royal  street 
when  Del  Campo  first  became  her  lodger,  and  he  paid  $25  per  month. 
That  was  seven  or  eight  years  ago,  the  plaintiff  said,  speaking  as 
a  witness  in  1876.  He  paid  that  rent  for  three  months  only.  Then 
he  rented  the  house,  and  plaintiffs  furniture  remained  in  use,  other 
lodgers  occupying  rooms  as  before.  Afterwards  he  rented  a  house  on 
Liberty  street  and  on  Rampart,  Barracks,  and  Bourbon  streets  succes- 
sively, to  all  of  which  the  plaintiff's  furniture  was  removed.  These  rents 
were  $75  at  first,  later  8100  and  $125  per  month,  which  Del  Campo  paid. 
He  used  two  rooms  or  three  as  stated  by  the  plaintiff  The  other  rooms 
were  at  her  disposal.  She  says  her  lodgers  were  sent  away  by  her 
because  Del  Campo  would  not  permit  any  of  them  to  stay  in  the  house, 
but  Davis,  one  of  plaintiff's  witnesses,  says  he  rented  a  room  in 
these  several  houses  from  plaintiff  during  the  whole  time  Del  Campo 
was  lodging  in  them,  and  paid  the  rent  to  the  plaintiff  It  is  very  clear 
to  my  mind  that  Del  Campo  paid  the  rent  of  his  suite  of  furnished 
apartments  by  giving  the  money  to  the  landlord  instead  of  the  plaintiff, 
and  thus  ensuring  that  he  would  not  be  disturbed  by  ejection  for  non- 
pa3rment  of  house  rent.  The  circumstances  detailed  by  plaintiff  as 
givhig  rise  to  his  renting  the  different  houses,  instead  of  renting  from 
her  a  suite  of  furnished  rooms  in  them,  confirm  this  view.  He  had  not 
been  renting  her  rooms  three  months  before  she  asked  him  to  become 
her  security  for  the  house  rent.  He  wisely  declined  to  do  that,  and 
instead  rented  the  house  himself.  The  sum  he  paid  is  about  what  the 
monthly  rent  of  a  suite  of  rooms  would  be,  furnished  as  his  were  accord- 
ing to  the  witnesses'  description.    During  the  years  of  highest  rent  it 
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was  more,  and  his  liberality  was  no  doubt  occasioned  by  the  plaintiffs 
care  of  him  and  attention  to  his  wants. 

The  charge  for  nursing  is  no  better  supported.  Del  Campo  went 
out  to  his  business  every  day,  and  his  sickness  was  short  Ckuxda  y 
Leon,  one  of  plaintiffs  witnesses,  says  Del  Campo  was  a  pretty 
hearty  old  man  up  to  the  time  he  died.  I  can  not  approve  a 
charge  of  $1800  for  a  year's  nursing  of  a  man  who  was  on  the 
streets  every  day  through  the  business  hours,  even  if  he  were  over- 
exacting  in  his  demands  of  the  plaintiffs  time  and  attention  when  in 
doors,  and  it  is  not  an  insignificant  circumstance  that  during  Del  Campo's 
life  no  demand  was  made  of  him  by  plaintiff,  and  her  services  are  said 
to  have  conthiued  through  seven  years. 

As  I  think  plaintiff  has  failed  to  support  her  claim  by  satisfactory 
proof,  it  is  unnecessary  to  consider  whether  the  plea  of  prescription 
would  bar  it,  but  I  can  not  understand  why  that  plea  should  be  held  to 
be  defective  unless  the  pleader  specifies  the  time  or  number  of  years 
that  must  have  elapsed  to  sustain  the  plea.  The  plaintiffs  counsel  did 
not  object  to  it  for  va^^eness.  If  a  party  to  a  suit  wishes  to  avail  him- 
self of  a  bar  afforded  by  the  statute  of  limitations,  it  seems  to  me  suffi- 
cient for  him  to  plead  that  the  right  to  recover  is  thus  barred — in  our 
phraseology,  that  it  is  prescribed.  And  whether  the  particular  period 
of  prescription  is  one  or  thirty  years,  the  court  must  know  or  ascertain 
from  the  Code  or  statutes  whether  the  claim  is  prescribed  by  any  period, 
and  apply  the  law  accordingly. 

I  think  the  case  is  with  the  defendant,  and  that  he  ought  to  have 
Judgment. 

Concurring  Opinion. 

Marr,  J.  The  Code,  article  3464  (3427)  requires  prescription  to  be 
pleaded  "  expressly  and  specially."  I  think  this  is  but  an  amplification 
of  the  preceding  article,  which  declares  that  "  courts  can  not  supi>ly  the 
plea  of  prescription." 

The  party  who  relies  on  the  bar  resulting  from  the  lapse  of  time 
must  set  it  up,  must  inform  the  court  and  the  adverse  party  by  his 
pleading  that  he  makes  that  defense.  It  would  be  more  convenient  that 
the  pleader  should  state  what  the  prescription  is  which  he  considers 
applicable,  and  on  which  he  relies;  but  the  petition  generally  discloses 
the  nature  and  particulars  of  the  demand  with  sufficient  certainty  to 
enable  the  court  and  the  adverse  party  to  know,  at  once,  to  what  pre- 
scription it  is  subject.  I  am  not  prepared  to  say  that  the  statement  in 
the  answer  that  the  action  is  prescribed,  or  the  simple  exception  of 
prescription,  without  further  specification,  would  not  be  sufficient,  espe- 
cially where  no  objection  is  made  by  the  adverse  party. 
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The  demand  for  rent  and  use  of  the  furniture  would  be  subject  to 
the  prescription  of  three  years;  and  that  for  personal  services,  to  the 
prescription  of  one  year;  so  that  neither  was  prescribed  when  the  suit 
was  brought 

FlaintifT  certainly  rendered  such  services  to  Del  Campo  as  entitled 
her  to  a  liberal  compensation;  and  although  the  whole  of  her  furniture 
was  not  needed  for  the  rooms  and  apartments  occupied  by  Del  Campo, 
his  use  of  it  was  virtually  exclusive,  because  he  would  not  permit  her  to 
receive  other  boarders  or  lodgers,  and  she  had  but  one,  Davis. 

I  attach  no  importance  to  the  fact  that  plaintiff  did  not  present  her 
account,  and  have  a  settlement  with  Del  Campo  during  his  life.  The 
testimony  shows  that  she  expected,  not  without  reason,  that  she  would 
be  remembered,  and  compensated  in  the  testamentary  dispositions  of 
Del  Campo;  and  as  her  expectations  were  not  realized,  she  is  entitled  to 
demand  proper  compensation. 

The  amount  allowed  seems  to  me  large;  but  it  is  not  up  to  the  esti- 
mation of  plaintiff  and  her  witnesses,  and  no  contradictory  proof  was 
introduced  or  offered. 

I  concur  in  the  decree  pronounced  by  Mr.  Justice  DeBlanc. 


No.  6469. 
Mabtin  Ivens,  Jr.,  vs.  E.  M.  Ivens  &  Co.     C.  8.  Johnson,  Garnishee.    1 »  **•! 

The  validity  of  a  garnishee's  title  to  property  In  his  possession,  of  which  he  claims     '  80  MO 
the  ownership,  can  not  be  passed  on  In  a  rule,  taken  to  traverse  the  answers  of       °*  ^*^ 
the  firarnishee.    Kuch  an  issue  can  only  be  passed  on  in  a  direct  suit  brought  to 
test  the  sufficiency  of  the  title. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier, 
J. 

W.  K  Mills  for  plaintifT  and  appellant. 

W.  B,  Lancaster  and  H.  E.  Lazariis  for  garnishee  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  This  is  a  proceeding  in  garnishment  under  fieri  facins. 
Interrogatories  were  propounded  to  the  garnishee  who  directly  nega- 
tived the  possession  of  any  property  or  effects  of  the  defendant,  or  any 
indebtedness  to  them.  In  answer  to  further  interrogatories,  the  garni- 
shee set  up  title  by  purchase  and  ownership  of  the  only  property  of  the 
character  inquired  about,  and  appended  to  his  answers  a  written  convey- 
ance from  H.  S.  Benham  to  him  of  the  property  the  possession  and 
ownership  of  which  he  thus  claimed.  He  also  excepted  to  the  right  of 
the  plaintiff  to  proceed  by  garnishment  process  as  attempted,  to  try  the 
question  of  title,  and  asked  to  be  excused  from  answering  further.    The 
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court  sustained  the  exception  and  rendered  judgment  in  favor  ol  the 
garnishee  on  a  rule  taken  by  the  plaintiff  to  traverse  his  answers. 

From  that  judgment  the  plaintiff  has  appealed  and  uiges  upon  us 
his  right  to  introduce  evidence  under  his  traverse  to  disprove  the 
answers  of  the  garnishee,  and  to  show  the  title  of  the  property  in  his 
possession  to  be  in  the  defendants  and  not  in  the  garnishee. 

In  support  of  his  pretensions,  we  are  referred  to  the  provision  of 
article  262  of  the  Code  of  Practice  that  the  garnishee  must  declare  fairly 
and  truly  "what  property  belonging  to  the  defendant  he  has  in  his  posses- 
sion by  whatever  title  he  may  possess  the  same."  It  is  manifest  that  the 
"title"  referred  to  in  this  article  is  the  right  by  which  the  garnishee 
holds  for  or  under  the  defendant  as  bailee,  lessee,  or  otherwise,  and  not 
to  title  to  property  the  ownership  of  which  is  claimed  by  the  garnishee 
to  be  in  himself.  The  moment  that  character  of  title  is  interposed  as  a 
real,  actual  title,  its  validity  and  sufficiency  can  only  be  attacked  by  a 
direct  action.  See  2d  R  99 ;  1st  R  435 ;  17  L.  555  ;  3  A.  651  and  183 ; 
12  A.  814 ;  19  A.  16 ;  25  A.  365 ;  26  A.  74. 

Nothing  in  the  interrogatories  or  answers  or  otherwise  in  the  record 
leads  to  the  suggestion  or  belief  that  the  matters  proposed  to  be  tried  on 
the  rule  relate  to  any  other  property  than  that  the  ownership  of  which  is 
claimed  by  the  garnishee,  with  color  of  right,  at  least  as  set  forth  in  his 
answers.  We  can  not  in  this  form  of  proceeding  try  the  question  of  the 
validity  or  sufficiency  of  that  title  or  whether  all  the  property  claimed 
by  virtue  of  it  is  covered  by  its  terms. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  affirmed  with  costs  of  both  courts. 


No.  6752. 
Mrs.  J.  B.  Ducoing,  Administratrix,  vs.  Joseph  Billoery. 

When  the  judjerment  appealed  from  only  Involres  a  claim  for  dama^res  of  four  hun- 
dred and  fifty  dollars,  and  the  possession  of  property,  the  value  of  which  pos- 
session is  neither  proved,  nor  alleged,  this  court  is  without  jurisdiction. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   Houston, 
J. 

(r.  Schmidt  and  Jl  Jl  E.  Planchard  for  plaintiff  and  appellant 
Loiique  &  Fernandez  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  appellee  moves  to  dismiss  this  appeal  upon  two 
grounds.  First :  Because  the  amount  in  dispute  is  less  than  five  hun- 
dred dollars. 
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Second:  Because  of  the  insufficiency  in  amount  of  the  bond  for 
appeal.    It  is  only  necessary  to  notice  the  first  ground. 

This  suit  is  by  injunction  to  restrain  the  execution  of  a  judgment  of 
a  justice  of  the  peace  imder  the  landlord  and  tenants'  act,  and  for  four 
hundred  and  fifty  dollars  damages.  The  only  issues  presented  are  an 
amount  of  damages  less  than  five  hundred  dollars,  and  the  possession  of 
real  estate  of  the  value  of  which  possession  there  is  no  allegation,  or 
other  evidence,  in  the  record.  This  appeal  is  from  a  judgment  dissolv- 
ing the  injunction  and  nonsuiting  the  plaintiff.  Taking  the  present 
record  as  a  guide,  this  court  is  without  jurisdiction. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  the  cost  of 
the  appellant 


No.  5392. 
Nicholas  Connell  vs.  Alexander  Hill. 

"When  one  party  submits  a  proposal  for  a  contract  to  another,  and  the  latter's  accept- 
ance of  the  proposal  Includes  a  material  modification  of  the  proposal,  no  con- 
tract will  result  until  the  modification  has  been  acquiesced  in  by  the  party 
making:  the  proposal. 

'W'hcn  a  party  who  is  sued  in  virtue  of  a  contract  made  by  a  municipal  corporation, 
denies,  in  firenernl  terms,  that  the  corporation  has  complied  with  the  law  author- 
izini;  it  to  make  such  a  contract,  the  burden  of  proof  is  on  him  to  show  that  the 
law  has  not  been  complied  with.  The  presumption  is  that  the  corporation  hus 
acted  lefirally. 

When  the  work  of  constructini;  sidewalks  on  one  of  the  streets  in  the  city  of  New 
Orleans  has  been  done  under  a  contract  made  at  the  discretion  of  the  Common 
Council,  each  owner  of  property  fronting  on  such  street  can  only  be  held  for  two 
thirds  of  the  cost  of  the  sidewalk  in  front  of  his  property. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynch, 
J. 

T.  Gilnwre  &  Sons  for  plaintiff  and  appellee. 

Ogden  &  Hill  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  9th  of  July,  1872,  the  council  of  the  city  of  New 
Orleans  passed  the  resolution  which  follows :  "  The  proposal  of 
Nicholas  Connell  for  making  brick  banquettes,  with  wooden  curbing,  on 
Second  street,  from  Apollo  to  Claiborne-— where  not  made,  at  82.93  per 
lineal  foot  complete,  and  offering  securitj'  satisfactory  to  the  mayor  and 
administrator  of  improvements  in  the  sum  of  $2500,  be  and  the  same  is 
hereby  accepted — ^and  the  mayor  directed  to  enter  into  contract  in 
behalf  of  the  dty,  per  notarial  act  before  the  city  notary  for  the  faithful 
performance  of  said  contract ;  provided  that,  in  the  notarial  act,  the 
contractor  shall  distinctly  disclaim  and  relinquish  any  recourse  upon  the 
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city,  in  case  he  shall  fail  to  obtain  from  the  property  owners  payment 
for  said  work." 

In  obedience  to  that  resolution,  Benjamin  F.  Flanders  appeared 
before  the  designated  notary,  on  the  15th  of  July,  1872,  and — in  the 
words  of  the  £bct  attested  by  said  officer,  "  granted,  bargained,  sold  and 
confirmed  unto  Nicholas  Ck>nnell,  his  heirs  and  assigns,  the  contract  for 
the  construction  of  brick  sidewalks,  with  wooden  curbs  and  gutters  on 
both  sides  of  Second  street,  from  Carondelet  to  Claiborne,  wherever  the 
same  have  not  already  been  made  by  the  property  owners,  or  in  course 
of  construction  at  the  date  of  this  contract" 

That  act  also  provides  "that  the  entire  breadth  of  the  sidewalk 
shall  be  paved  with  lake  bricks — that,  after  the  pavement  is  completed, 
a  coat  of  at  least  half  an  inch  of  sharp  sand  shall  be  spread  over  its 
surface.  That  the  contractor  shall  commence  the  work  ten  days  after 
the  approval  of  the  adjudication  by  the  city  council.  That,  upon  recep- 
tion and  completion  of  the  work,  payment  shall  be  made  by  the  prop- 
erty owners  upon  bills  made  by  the  city  surveyor,  in  conformity  with 
section  24  of  the  new  citt  chabteb.  That  the  contractor,  in  case 
the  appropriation  in  the  annual  budget  or  estimate  of  the  expenses  for 
the  year  in  which  the  surveyor's  certificate  may  be  issued,  etc.,  shall  be 
exhausted  when  said  certificate  is  delivered  to  said  contractor  or  con- 
tractors, shall  not  apply  to  the  administrator  of  public  accounts  for  a 
warrant  therefor,  until  a  fund  for  the  payment  thereof  shall  be  provided 
in  the  budget  for  the  following  year." 

The  last  paragraph  of  the  act  is  as  follows :  "  And  said  Ck)nnell 
hereby  releases  and  discharges  the  city  from  any  and  all  liability  con- 
nected with  said  work,  and  particularly  for  the  payment  of  the  same 
or  any  part  thereof,  in  case  said  Connell  should  fail  or  be  unable  to 
collect  from  the  property  owners  their  proportion  or  share  of  said 
work." 

On  the  9th  of  July,  1872,  a  proposal  made  by  plaintiff  was  accepted 
by  the  city  council.  Their  acceptance  is  before  us,  and — from  its  tenor 
— the  proposal  then  accepted  was,  exclusively,  to  construct — at  the  rate 
of  32.93  per  lineal  foot — sidewalks  and  curbs  on  Second  street  Con- 
nell's  offer  was  conditionally  accepted  by  the  council.  Its  resolution  is 
partly  in  these  words  : 

"  In  the  notarial  act,  the  contractor  shall  distinctly  disclaim  and 
relinquish  any  recourse  upon  the  city,  in  case  he  shall  fail  to  obtain  from 
the  property  owners,  payment  for  his  work." 

This  was  more  than  one  of  those  unimportant  modifications  of  a 
contract,  the  assent  to  which  is  necessarily  implied.  With  that  modifi- 
cation, the  contract  which  would  have  resulted  from  Conneirs  proposi- 
tion, and  its  unconditional  acceptance  by  the  council,  would  have  been 
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widely  different  from  that  which  resulted  from  the  conditional  proposi- 
tion of  the  council,  and  its  unconditional  acceptance  by  Connell. 

R.  C.  C.  article " 

The  last  proposition  was  not  the  same  wiiich  had  been  submitted  by 
CJonnell,  and — until  the  15th  of  July,  when  that  last  one  was  accepted  by 
him,  there  was  no  contract  between  him  and  the  council.  Two  days 
before  his  acceptance,  Alexander  Hill  had  contracted  with  one  William 
Murray  to  do  the  whole  of  the  work  which — on  the  15th— Connell  had 
agreed  to  perform.  To  do  that  work,  to  do  it,  according  to  the  council's 
specifications,  Murray's  price  was  $2.50  per  lineal  foot — forty- three  cents 
less  than  that  demanded  by  and  allowed  to  Connell.  That  fact  w^as 
immediately  brought  to  the  knowledge  of  the  city  surveyor,  who  testified 
that ''  he  thought  he  told  Mr.  Hill  that  it  was  impossible  for  him  to  give 
permission  to  any  one  to  make  a  banquette,  after  the  contract  was  sold." 

It  does  not  appear  when  the  work  was  begun  by  Connell.  He  was 
to  commence  it,  at  the  latest — in  ten  days  after  the  council's  approval  of 
the  adjudication.  That  approval  was  given  on  the  9th  of  July — the 
modified  contract  accepted  on  the  15th,  and  Council's  work  on  Second 
street  was  undoubtedly  begun  after  defendant's  contract  with  Murray 
and  its  notification  to  the  city  surveyor.  It  was  completed  on  or  before 
the  23d  of  November— for,  at  that  date,  the  city  surveyor  delivered  to 
Connell  two  certificates  attesting  that  fact,  and  attesting  too  that,  for 
work  done  in  front  of  his  property  and  the  cost  of  publishing  petitions, 
Alexander  Hill  was  indebted  to  said  Connell  in  the  sum  of  $1674.10. 

To  recover  that  amount,  plaintiff  has  brought  this  suit  and  relies  on 
the  council's  ordinance,  the  notarial  act  of  the  15th  of  July  and  Ihe  sur- 
veyor's certificates. 

In  Mb  answer  to  plaintiff's  demand,  defendant  denies  the  allegations 
on  which  it  is  based,  and  particularly  that  the  city  ever  complied  with 
the  formalities  prescribed  by  law  to  empower  its  authorities  to  improve 
the  streets  and  make  sidewalks,  at  the  expense  of  the  front  proprietors. 
He  also  relies  on  the  fact  that  he  had  employed  Murray  to  do  his  work, 
and  that  said  Murray  was  prevented  by  plaintiff  from  executing  his 
agreement. 

In  support  of  one  of  the  branches  of  the  defence,  Hill's  counsel 
argue  that— as  they  have  denied  a  compliance  by  the  city  with  the  for- 
malities prescribed  by  law  to  bind  the  front  proprietors,  it  was  incumbent 
on  plaintiff— if  those  formalities  were  fulfilled,  to  have  proven  that  fact, 
and  that  the  council's  resolution  is  not,  by  itself,  sufficient  to  establish 
the  legal  existence  of  the  denied  authority  of  the  council.  We  bielieve 
otherwise. 

In  a  kindred  case,  the  Supreme  Court  of  the  United  States  said : 
**  It  is  claimed  that  the  contract  is  for  the  borrowing  of  money  and  that 
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the  complaint  is  bad,  because  it  does  not  aver  the  sanction  of  two  thirds 
of  the  electors  of  the  dty.  If  the  fact  were  so,  the  consequence  would 
not  follow.  If  the  city  could  make  such  a  contract,  with  that  sanctiOD, 
the  sanction  will  be  presumed  until  the  contrary  is  shown.  The  non- 
existence of  the  fact  is  a  matter  of  defence  which  must  be  shown  by  the 
defendant."    Gelpcke  vs.  City  of  Dubuque,  1st  Wallace,  p.  293. 

We  might  have  paused  and  considered  a  special  denial,  a  denial  that 
a  specified  formality  had  been  omitted  ;  for  instance,  that,  as  provided 
by  the  charter,  no  petition  signed  by  the  proprietors  of  the  locality  had 
been  presented  to  the  city  council — or,  if  presented,  had  not  been  pub- 
lished in  the  official  journal,  etc.;  but  the  indefinite  allegation  that  the 
formalities  required  by  law  to  authorize  the  council's  ordinance,  have 
not  been  complied  with,  is  but  the  expression  of  an  opinion,  which— 
though  it  comes  from  eminent  counsel — cleaves  unremoved  an  adverse 
presumption,  the  presumption  that  the  ordinance  was  regularly  adopted 
by  the  city  officials. 
21st  Howard,  p.  539. 

Had  defendant  notified,  not  merely  the  city  surveyor,  but  the  mayor 
and  Connell  of  the  existence  of  his  contract  with  Murray— had  he  estab- 
lished that  Murray  had  commenced,  or  was  about  to  commence  the  side- 
walks, and  that  he  had  been  prevented  by  Connell  from  executing  his 
contract,  there  can  be  no  doubt  that — for  said  work — plaintiff  could  have 
recovered  but  at  the  rate  of  two  dollars  and  fifty  cents  per  lineal  foot 
He,  however,  did  not  establish  those  facts,  and  he  is  liable  under  the 
contract  of  the  15th  of  July. 

He  is  liable,  but  for  what  amount?  Is  it  for  the  whole  of  the  price 
claimed  by  and  due  to  Connell  ?  Is  it  for  the  whole  of  the  publication 
of  the  owners'  petition  to  the  council  ?  We  believe  not  Under  section 
Ko.  24  of  act  No.  7  of  the  Legislature  of  1870,  the  whole  cost  of  side- 
walks constructed  at  the  request  of  one  fourth  of  the  proprietors,  was 
to  be  borne  by  them ;  but  that  act  was  amended  in  1871,  and  the  contract 
of  the  15th  of  July  contains  expressions  and  clauses  indicating  the  inten- 
tion to  relieve  the  city  from  the  responsibility  fixed  by  said  amendment 
The  10th  section  of  act  No.  48  of  1871,  provides  ''that,  when  made 
at  the  discretion  of  the  council,  or  upon  the  petition — not  of  one  fourth 
of  the  owners,  but  the  owners  of  the  majority  of  the  property  which 
fronts  upon  any  street  or  streets,  the  paving,  grading  or  improving  of 
said  streets,  shall  be  assessed  and  paid  as  follows,  to  wit :  one  third  of 
I  the  cost  of  paving,  grading  and  improvements  in  front  of  the  property, 

i  and  the  whole  cost  of  the  intersections  of  other  streets  with  the  street  or 

streeti9  so  paved,  graded  or  improved,  shall  be  paid  by  the  city,  and  the 
remaining  two  thirds  by  the  owners  of  the  property  which  fronts  upon 
'  said  grading,  paving  or  improvement" 
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It  seems  that  the  pleadings  in  this  case  were  not  prepared  under  the 
act  of  1871,  and — on  that  account — ^we  have  hesitated  to  construe  the 
contract  of  the  15th  of  July  1872,  as  one  which  was  entered  into,  and 
which  can  be  enforced  but  in  accordance  with  the  sections  of  said  act 
which  amend  that  of  1870  on  the  same  subject  We  have  carefully  com- 
pared the  apparently  conflicting  provisions  of  those  statutes,  and  con- 
clude that  defendant  is  only  liable  for  two  thirds  of  the  cost  of  the  side- 
walk constructed  in  front  of  his  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  annuUed,  avoided  and  reversed— cuid, 
proceeding  to  render  such  judgment  as  should  have  been  rendered  by 
the  lower  court. 

It  is  further  ordered,  adjudged  and  decreed  that  Nicholas  Connell 
recover  of  Alexander  Hill  the  sum  of  eleven  hundred  and  sixteen  dollars 
and  six  cents,  with  legal  interest  thereon  from  the  twenty-eighth  day  of 
March  (1873)  eighteen  hundred  and  seventy-three,  with  privilege  on  the 
prbperty  described  as  follows,  to  wit :  two  hundred  and  ninety-three 
feet  six  inches,  nmning  feet  front  on  south  side  of  Second  street,  between 
Willow  and  Claiborne  streets,  by  a  depth  of  about  two  himdred  and 
ninety  feet  on  said  lateral  streets  and  two  hundred  and  seventy-six  feet 
six  inches,  running  feet,  on  south  side  of  Second  street,  between  Magnolia 
and  Locust  streets,  by  a  depth  of  about  two  hundred  and  ninety  feet  on 
said  lateral  streets ;  the  costs  of  the  appeal  to  be  paid  by  plaintilT,  those 
of  the  lower  court  by  defendant 


No.  6482.  \~§6  255 

112     39 

K  H.  MuBREtL  vs.  Mbs.  Serena  Lion  and  Husband. 

Any  doubt  as  to  the  intentions  of  the  parties  to  a  contract  of  lease,  arisinfir  out  of 
uncertain  terms  of  the  contract,  will  be  construed  in  favor  of  the  lessee.  It  is  the 
.  business  of  the  lessor  to  have  the  amreement  expressed  in  clear  and  certain 
terms. 

Where  the  contract  of  lease  leaves  it  doubtful  whether  the  lease  is  to  terminate  on 
the  first  or  the  thirty-first  of  a  certain  month,  the  lessee  may  elect  which  of  the 
two  dates  it  shall  end  on. 

Where  the  condition  of  a  contract  of  lease  is  that  if  either  party  desires  to  terminate 
the  lease  he  must  crive  notice  of  his  intent  one  mon^/i  before  the  first  of  the  suc- 
ceed! ni;  October,  and  it  happens  that  the  first  of  the  suooeedini;  September  falls 
on  Sunday,  notice  served  tne  second  of  September  will  satisfy  the  condition. 

Where  a  lessee  continues  in  possession  after  the  expiration  of  the  lease,  without  a 
renewal  of  the  contract,  there  Is  a  tacit  reconduction  of  the  lease  by  the  month, 
terminable  on  fifteen  days  notice. 

A  PPEAL  from  the  Pifth  District  Court,  parish  of  Orleans.    OuUoni, 
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Murrell  \'8.  Lion. 

G^o.  L.  Bright  for  plaintiff  and  appellee. 

B.  F.  Jonas  for  defendant  and  appellant. 
,  The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Barrett,  agent  for  Murrell,  by  writing,  dated  the  twenty- 
seventh  of  October,  1871,  leased  to  Mrs.  liion  the  store  No.  31  Natchez 
street,  "for  and  during  the  full  space  and  term  of  twelve  months,  to 
commence  on  the  first  day  of  October,  1871,  and  to  cease  on  the  thirty- 
first  day  of  October,  1872."  The  rent  for  the  entire  term  was  $1260,  pay- 
able in  installments  of  $105  at  the  end  of  each  and  every  month,  "any 
month  of  which  not  being  punctually  paid  the  balance  of  this  lease 
thereby  becomes  due." 

It  was  also  stipulated  in  this  writing  that,  "  If  neither  party  to  this 
lease  does  not  give  written  notice,  at  least  one  month  previous  to  the 
first  of  October,  1872,  of  their  intention  not  to  renew  the  same,  then  this 
lease  will  be  considered  as  continued  as  in  full  force,  as  if  renewed 
yearly." 

The  first  of  September,  1872,  fell  on  Sunday ;  and  on  Monday,  the 
second,  Mrs.  Lion  wrote  to  Barrett  that  she  would  vacate  the  premises, 
without  saying  at  what  time,  "  unless  you  lower  the  rent ; "  and  she 
requested  an  answer. 

On  the  first  of  October  she  wrote  to  Barrett  again,  giving  him^  for- 
mal notice  that "  your  store,  No.  31  Natchez  street,  will  be  vacant  on  the 
first  of  November." 

On  the  fourteenth  of  October  Barrett  acknowledged  receipt  of  these 
two  communications;  and  he  added  that  the  notice  did  not  come  in 
time,  and,  therefore,  "  you  are  bound  for  another  year's  rent" 

On  the  thirtieth  of  October  Mrs.  Lion  paid  the  rent  for  that  month; 
and  on  the  second  of  November  Barrett  received  the  keys  from  lion 
and  took  them  away  with  him.  On  the  same  day  he  brought  this  suit 
to  recover,  under  the  contract,  $1260,  rent  for  one  year  from  the  first  of 
October,  1872  ;  and  he  caused  the  furniture  and  effects,  which  had  been 
removed  from  No.  31  to  an  adjoining  store,  to  be  provisionally  seized. 

By  similar  writing,  dated  twenty-sixth  of  December,  1872,  Barrett 
leased  the  store  No.  31  to  Gauche,  "  for  and  during  the  full  space  and 
term  of  thirty-six  months,  to  commence  on  the  first  day  of  October,  1872, 
and  to  cease  on  the  thirty-first  day  of  September,  1875."  It  is  remark- 
able that  this  writing  contains  the  same  clause  with  respect  to  notice 
and  renewal  as  the  lease  to  Mrs.  Lion,  in  the  identical  words,  the  only 
difference  being  that  the  date,  1875,  is  substituted  for  1872. 

Gauche  testifies  that  he  got  the  keys  on  the  second  of  December, 
but  that  he  did  not  pay  rent  "  until  the  fifteenth  of  December." 

Clarence  Lion  says  he  called  on  Barrett  on  the  fourth  of  September 
and  asked  if  he  had  received  that  note.    Barrett  said  he  had.    Clarence 
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asked  if  he  answered  it.    He  said,  "  No !   Tell  your  father  to  move  when- 
ever he  likes." 

There  is  nothing  in  the  record  to  contradict  this.  Barrett,  when 
asked  by  plaintiffs  counsel,  "  Did  you  ever  agree  to  renounce  any  of  the 
conditions  of  the  lease,"  answered  :  "Never,  sir."  Again,  being  asked, 
"Did  you  ever  agree  that  Mrs.  lion  might  move  out  and  that  there 
would  be  no  claim  upon  her  ?  "    he  answered :  "  Never." 

He  did  not  state,  and  he  was  not  asked  to  state,  whether  he  had 
said  to  Clarence,  "  Tell  your  father  to  move  whenever  he  likes."  Clar- 
ence went  to  Barrett  on  the  fourth  of  September  for  a  purpose.  It  was 
to  ascertain  whether  Barrett  had  received  the  note  of  the  second  of 
September,  and  whether  he  had  answered  it ;  and  what  Barrett  said  to 
him  on  that  occasion  no  doubt  fixed  itself  in  his  mind.  It  informed  him 
of  the  material  facts  that  Barrett  had  received  the  note ;  that  he  did  not 
intend  to  lower  the  rent ;  and  that  he  was  willing  that  Mrs.  Lion  should 
terminate  her  relation  to  him  as  lessee  if  she  chose  to  do  so.  The 
uncontradicted  statement  of  Clarence  must  be  taken  as  true,  although 
it  may  also  be  true  that  Barrett  never  did  agree,  specifically, "  to  renounce 
any  of  the  conditions  of  the  lease ; "  or  that  Mrs.  lion  might  move  out 
"  and  that  there  would  be  no  claim  against  her." 

We  are  inclined  to  consider  the  clause  as  to  notice  and  renewal  in 
the  lease  to  Mrs.  Lion  void  for  want  of  certainty.  Did  the  parties 
intend  to  require  the  notice  to  be  given  one  month  previous  to  the  first 
of  October,  or  did  they  really  intend  that  it  should  be  one  month  pre- 
vious to  the  thirty-first  of  October?  The  lease  was  for  twelve  months; 
but  it  was  to  begin  on  the  first  of  October  and  to  end  on  the  thirty-first 
of  October.  Was  the  thirty-first  of  October,  in  reference  to  the  end  of 
the  term,  written  in  error ;  or  was  the  first  of  October,  in  reference  to 
the  notice,  really  intended  to  be  the  thirty-first  of  October  ? 

The  lease  is  to  be  considered  as  continued:  Continued  for  what 
length  of  time?  Benewed  yearly  implies  more  than  a  single  renewal. 
It  was  the  business  of  the  lessor  to  explain  himself  fully  ;  and  to  show 
precisely  the  meaning  and  extent  of  the  contract  which  he  is  seeking  to 
enforce.  Does  the  clause  mean,  necessarily,  that  the  lease  shall  be  con- 
sidered as  continued  for  one  year  only,  as  if  renewed  once  for  a  single 
term  only  ;  or  is  it  not  equally  susceptible  of  the  interpretation  that  it 
shall  continue  for  an  indefinite  number  of  years,  as  if  renewed  at  the 
end  of  each  term  of  one  year,  until  it  shall  be  terminated  in  some 
manner? 

The  notice  contemplated  must  have  had  reference  to  the  end  of  the 

term,  as  it  manifestly  had  in  the  similar  clause  in  the  lease  to  Gauche. 

The  lease  to  Mrs.  Lion  was  declared  to  be  for  twelve  months ;  but  in 

terms  equally  explicit,  the  commencement  was  declared  to  be  the  first 

17 
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of  October,  1871,  and  the  end  the  thirty-ftret  of  October,  1872.  Was  it  a 
lease  for  twelve  months,  or  a  lease  for  thirteen  months  ? 

The  lessor  might  well  desire  to  know  a  month  before  the  termina- 
tion of  the  lease  whether  the  lessee  intended  to  continue  the  lease  for 
another  year,  so  that  he  might  secure  another  tenant ;  and  that  is  what 
is  stipulated  in  the  lease  to  Gauche.  On  the  hypothesis  that  both  par- 
ties understood  and  intended  that  the  lease  to  Mrs.  Lion  was  to  ter- 
minate on  the  first  of  October,  and  not  on  the  thirty-first,  the  notice 
might  have  been  given  at  any  hour  before  midnight  of  Saturday,  the 
thirty -first  of  August,  1872.  As  Sunday  is  a  dies  rum  juridicus,  notice 
given  Saturday  night  or  Sunday  would  have  accomplished  no  more 
than  like  notice  given  on  Monday ;  and,  in  point  of  fact,  the  notice  given 
on  Monday,  the  second  day  of  September,  included  all  the  dies  utiles  of 
the  month  previous  to  the  first  of  October. 

The  verbal  answer  to  Clarence  was  an  acknowledgment  of  the 
receipt  of  the  notice  of  the  second  of  September ;  it  was  also  the  refusal 
of  Barrett  to  lower  the  rent,  and  the  unequivocal  expression  of  his  con- 
■sent  that  Mrs.  Lion  should  terminate  her  relations  to  him  as  lessee  by 
vacating  the  premises  as  she  informed  him  she  would  do. 

Mrs.  lion  might  well  have  been  in  doubt  as  to  whether  she  had  the 
right  to  remove  and  to  stop  the  rent  before  the  thirty-first  of  October ; 
and  this  may  account  for  her  failure  to  state,  in  the  note  of  the  second 
of  September,  at  what  time  she  intended  to  vacate  the  store.  She  and 
Barrett  both  understood,  however,  that  she  meant  to  vax^te  at  the  end 
of  the  term,  whenever  that  might  be,  if  Barrett  would  not  consent  to 
reduce  the  rent  It  was  not  a  forced  construction  of  the  lease  to  inter- 
pret it  as  continuing  until  the  thirty-first  of  October;  and  Mrs.  Lion 
^hose  to  remain  in  possession  and  to  pay  the  rent  up  to  that  date,  as  she 
might  well  have  supposed  she  was  bound  to  do ;  but  she  took  care  to 
:glve  formal  notice,  on  the  first  of  October,  that  the  store  would  be 
vacant  on  the  first  of  November.  On  the  hypothesis  that  the  first  notice 
was  sufficient,  and  that  the  lease  ceased  on  the  first  of  October,  the 
holding  over  for  the  month  of  October  was  simply  a  reconduction  by 
the  month,  terminable  on  giving  fifteen  days  notice.    R  C.  C.  2686. 

In  making  the  lease  to  Gauche  for  a  term  of  thirty-six  months, 
beginning  on  the  first  of  October,  1872,  and  ending  on  the  thirty-first  of 
September,  1875,  Barrett  proceeded  on  the  assumption  that  the  lease  to 
Mrs.  Lion  had  terminated  on  the  first  of  October,  although  she  contin- 
ued to  occupy  and  paid  the  rent,  at  the  rate  stipulated,  until  the  end  of 
October. 

Our  conclusion  is  that  the  lease  to  Mrs.  Lion  was  not  renewed,  and 
that  she  was  not  liable  for  rent  after  the  thirty-first  of  October,  1872. 

The  judgment  of  the  District  Court  from  which  defendants  appealed, 


NEW  ORLEANS,  JANUARY,  1878.  259 

Hurrell  vs.  Lion. 


was  in  favor  of  plaintiff,  for  $1260,  with  five  per  cent  interest  from  judi- 
cial demand,  second  of  November,  1872,  that  is  for  one  year's  rent,  from 
the  first  of  October,  1872.  The  check  to  Barrett's  order,  and  his  receipt 
of  the  thirtieth  of  October,  1872,  for  the  rent  for  that  month,  offered  in 
evidence,  must  have  escaped  the  notice  of  the  district  judge,  as  well  as 
the  lease  to  Gauche  for  thirty-six  months,  at  the  rate  of  $1000  for  the 
first  year,  and  $1100  for  each  of  the  two  succeeding  years.  We  think 
the  judgment  should  have  been  in  favor  of  defendants. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed  ;  and  that  there  be  judgment  in 
favor  of  defendants,  appellants,  rejecting  the  demand  of  plaintiff,  appel- 
lee, with  costs  in  both  courts. 


No.  6508. 
FiKST  Presbyterian  Church  vs.  City  of  New  Orleans.  ^  ^ 

Until  a  definitive  judcrment.  rendered  by  a  court  of  Competent  jurisdiction,  has  been      ^  |S9 

set  aside,  either  on  appeal  or  by  an  action  of  nullity,  money  paid  under  it  can 

not  be  recovered  back. 
Property  used  for  school  purposes,  and  the  lots  appurtenant  to  and  used  therewith. 

are  exempt  from  taxation. 
Property  belonginir  to  a  church,  and  used  as  a  parsona«re.  or  rectory,  is  not  exempt 

from  taxation. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  LyncK 
J. 

Singleton  &  Browne  and  John  P.  Smith  for  plaintiff  and  appellant. 

Samuel  P.  Blanc  for  defendant  and  appellee. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Manning,  C.  J.,  and  on  the  rehearing  by  Spencer,  J. 

Manning,  C.  J.  The  City  of  New  Orleans  obtained  judgment  against 
the  First  Presbyterian  Church  for  taxes  of  1874,  on  an  assessment  against 
two  pieces  of  its  property.  This  judgment  became  final  and  execution 
issued,  under  which  was  collected  from  the  defendants  in  execution  five 
hundred  and  eighty  dollars  and  eighty  cents  for  the  amount  of  judgment 
and  costs. 

Afterwards,  the  City  sued  to  recover  five  hundred  and  thirty-two 
dollars  and  fifty  cents  for  taxes  of  1876  assessed  on  several  pieces  of 
property.  The  present  suit  is  to  obtain  the  repayment  to  the  plaintiff  of 
the  sum  paid  in  satisfaction  of  the  judgment  for  the  taxes  of  1874,  and 
also  to  have  established  the  exemption  of  all  of  its  lots  from  taxes. 

The  money  paid  in  satisfaction  of  the  judgment  for  the  taxes  of  1874 
can  not  be  recovered  back.    It  was  rendered  after  a  due  observance  of 
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all  the  forms  for  that  kind  of  action.  Its  nullity  is  not  alleged  nor 
prayed,  and  until  set  cuside  for  some  legal  cause,  or  reversed  on  appeal, 
it  must  stand  good,  and  the  money  paid  under  it  remains  the  property 
of  the  defendant 

A  part  of  the  property  assessed  for  taxation  in  1876  is  a  lot  and 
improvements  used  as  a  school-house  and  grounds.  The  testimony  is 
that  the  school  is  established  by  the  Church,  and  is  conducted  under  its 
supervision,  and  the  lots  adjacent  to  it  are  used  for  purposes  of  ingress 
and  egress  to  the  school  building.  Tills  property  is  exempt  under  that 
clause  of  the  Revised  Statutes  which  exempts  school-houses  and  the  lots 
appurtenant. 

But  it  is  further  claimed  that  a  building  and  lot,  used  as  a  parsonage 
or  rectory,  is  also  exempt,  and  we  do  not  think  the  law  sanctions  that 
exemption.  The  rule  is  that  all  property  is  liable  to  taxation.  The 
Legislature,  acting  in  subordination  to  the  Constitution,  has  exempted 
certain  classes  or  descriptions  of  property.  Among  the  exemptions  are 
"colleges,  school-houses,  and  other  buildings  for  the  purpose  of  educa- 
tion, and  their  furniture,  apparatus  and  equipments,  and  the  lots  thereto 
appurtenant  and  used  therewith,  so  long  as  actually  used  for  that  pur- 
pose only."  sec.  3233.  Parties  who  claim  exemption  from  taxation 
must  shew  that  they  belong  to  one  of  the  favored  classes,  and  we  do  not 
construe  the  terms  of  the  above  recited  enactment  as  including  a  resi- 
dence of  the  clergyman  who  officiates  in  the  church.  It  is  a  matter  of 
no  consequence  whether  the  rectory  is  on  an  adjacent  lot  to  the  church 
or  whether  it  is  separated  from  it  by  several  streets  or  blocks  of  build- 
ings, as  this  is.  The  residence  of  th^  clergyman  is  in  no  proper  or  Inti- 
mate sense  appurtenant  to  the  church,  and  is  not  exempt  from  taxation. 
It  may  be  very  convenient,  as  it  certainly  is  very  proper,  that  the  church 
should  own  a  lot  and  building,  devoted  or  appropriated  to  the  use  of  the 
rector  as  a  residence,  but  it  must  be  taxed  until  the  Legislature  shall 
enlarge  or  increase  the  classes  of  exempted  property. 

Judgment  affirmed. 

Mr.  Justice  Marr  and  Mr.  Justice  Egan  took  no  part  in  the  decision 
of  this  cause. 


On  Application  for  Rehearing. 

Spencer,  J.  In  the  opinion  of  the  court  heretofore  rendered,  by 
inadvertency,  paragraph  No.  2  was  referred  to  and  copied  instead  of 
paragraph  No.  4  of  section  3233,  of  the  Revised  Statutes.  The  latter 
paragraph  is  as  follows  : 

"  Churches,  chapels,  convents,  and  other  public  buildings /or  religmis 
worship,  with  the  furniture  and  equipments  and  lots  of  ground  thereto 
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appurtenant  and  used  therewith,  so  long  as  the  same  shall  be  actually 
used  for  that  purpose,  only." 

The  counsel  insists  that  not  only  the  church,  "  but  property  actually 
used  for  the  'purposes '  of  the  church,"  is  exempt  He  ai^gues  that  the 
parsonage  is  a  property  used  for  the  purposes  of  the  church,  inasmuch 
as  a  church  must  have  a  parson,  and  the  parson  must  have  a  house. 
We  do  not  understand  the  words  "  for  that  purpose  only  "  in  the  statute 
quoted  as  having  any  such  meaning.  They  refer  to,  and  are  used  to 
avoid  repetition  of  the  words  "  for  religious  worship."  The  substance 
and  marrow  of  the  law  may  be  stated  thus :  churches,  and  other  public 
buildings  for  religious  worship,  with  their  appurtenant  grounds,  are 
exempt  from  taxation  so  long  as  they  are  actually  used  '*for  that  pur- 
pose,*' i.  e.  "for  religious  worship"  A  parsonage  may  be  property  used 
Jor  church  purposes,  but  it  can  not  be  said  to  be  used  "for  religious  wor- 
ship" The  dominant  idea  in  the  statute  is  that  the  exemption  shall  be 
limited  to  "public  buildings "  and  appurtenant  "lots  of  grounds,"  used 
**  for  religious  worship." 

Exceptions  to  general  laws  are  always  to  be  strictly  construed — a 
party  claiming  exemption  from  their  operation  must  bring  himself  clearly 
■within  some  exception.    These  are  felementary  rules  of  interpretation. 

Rehearing  refused. 


No.  6761. 
State  ex  rel.  N.  O.  City  Railroad  Co.  vs.  the  Board  op  Assessors. 

The  power  of  the  arbitrators,  to  whom  the  law  refers  the  complaints  of  taxpayers 
touchiafirthe  over  assessment  of  property  made  by  the  tax  assessors,  is  limited 
to  ascertainincr  the  value  of  the  property  listed  on  the  assessment  rolls.  They 
have  no  power  to  determine  what  is,  and  what  is  not  exempt  from  taxation,  but 
any  award  they  may  make  reducinfir  the  valuation  of  property  listed,  is  bindin^r. 
"  Over  assessment "  means  over  valuation. 

A  mandamus  will  Issue  to  compel  the  Board  of  Assessors  to  enter  on  their  assess- 
ment rolls,  the  value  put  by  the  arbitrators  on  any  property  listed  on  those  rolls. 

1  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Rogers, 

Louque  4&  Fernandez  and  Wm,  H,  Hunt  for  plaintifDs  and  appellants. 

B.  F,  Jonas  and  Samuel  P.  Blanc  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    Relators  were  assessed  for  81,140,000,  as  follows  : 

On  real  estate $126,500 

On  horses,  mules,  etc 52,000 

On  cars  and  vehicles 86,500 

On  capital  stock  (invested  otherwise  than  above) 875,000 
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They  complained  to  the  Board  of  this  last  item  of  assessment  as 
beinR  excessive.  The  Board  refused  a  reduction,  and  the  matter  was 
referred  to  arbitrators  under  sections  15, 16,  84:,  87,  and  88,  of  act  No.  96, 
of  1877. 

The  arbitrators  made  the  following  report  and  decision : 
"  To  the  Administrator  of  Assessments,  and  Fred.  Wintz,  Esq.,  President 
City  R.  R  Company,  N.  O. : 

"  Gentlemen — On  investigation  of  the  question  submitted,  we  find 
that  the  City  Railroad  Company,  through  its  several  contracts  with  the 
city,  acquired  vested  rights  of  way,  etc.,  covering  in  our  opinion  the 
question  of  franchise  during  the  duration  of  their  respective  charters, 
and  that  each  contract  contains  the  following  clause :  *  The  contractor 
or  contractors  shall  pay  into  the  city  treasury,  upon  the  assessed  value 
of  said  roads  and  fixtures,  the  annual  tax  levied  upon  real  estate,  and 
the  value  of  said  roads  and  fixtures  shall  bo  assessed  by  the  usual  mode 
of  assessment'  Which  while  completely  silent  regarding  franchises,  is 
very  specific  as  to  other  objects  of  taxation.  That,  therefore,  the  capittd 
of  this  corporation  should  be  estimated  for  assessments — 
First — Upon  cost  of  construction  as  derived  from  the  company's- 

books $667,278 

Less  a  reasonable  allowance  for  difference  now  existing  in  cost 

of  material,  labor,  etc.,  than  when  built,  say  33}  per  cent. .      222,426 

S444,852 

Second — Bonds  of  the  Mechanics'  and  Fair  Association 2,000 

Third--103  shares  N.  O.  C.  R.  R  stock,  taken  by  the  company .       10,390 

Leaving  an  assessment  on  capital ;N57,152 

"  We  have  based  our  ideas  as  to  a  proper  reduction  to  be  made  from 
information  derived  from  various  and  reliable  sources,  and  assumed  a 
percentage  we  believe  to  be  rather  below  than  above  what  has  actually 
occurred. 

"  Understanding  that  we  were  only  requested  to  arbitrate  on  the 
question  of  capital,  we  have  given  consideration  alone  to  that  subject 

"  Yours,  very  respectfully, 

[Signed]  "  "^NEL  C.  LEVY, 

"  ED.  A.  PALFRY." 

The  Board  refused  to  abide  by  the  award,  and  amended  the  assess- 
ment of  that  item  as  follows : 

Construction,  road,  switches,  eta,  valued  by  arbitration $457,152 

Capital  over  and  above  other  assessments 417,848 

Making  the  total 3875,000 

Just  as  it  was  before. 

Thereupon,  relators  applied  for  mandamus  to  compel  the  Board  to 
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reduce  the  assessment  in  conformity  to  the  award.  The  Board  answered 
that  the  arbitrators  had  exceeded  their  authority  by  undertaking  to 
exclude  from  their  estimate  a  part  of  relators'  capital  The  court  a  qua? 
refused  the  writ,  and  relators  appealed. 

We  are  satisfied  that  under  the  provisions  of  the  statute  in  question 

the  power  and  duty  of  the  arbitrators  are  limited  to  the  ascertainment  of 

'the  value  of  the  things  listed  on  Vie  assessment  rolls.    They  can  not 

assume  to  decide  that  any  part  of  the  things  there  listed,  whether  real 

or  personal,  corporeal  or  incorporeal,  are  exempt  from  taxation. 

Section  87  gives  this  right  of  arbitration  whenever  the  taxpayer 
complains  of  an  **  over  assessment ; "  and  the  same  section  provides  tho- 
same  remedy,  when  the  Auditor  or  other  proper  oflQcer  complains  of  an* 
"  under  valuation"  We  think  it  fair  and  reasonable  to  interpret  the 
words  "  over  assessment "  as  meaning  *'  over  valuation." 

As  there  has  been  no  complaint  of  an  "  under  valuation,"  we  must 
presume  that  the  sum  of  8875,000  represented  the  entire  capital  stock, 
outside  of  the  property  specifically  named  and  listed. 

If  so,  why  should  not  relators  at  least  have  the  benefit  of  the  reduc> 
tion  of  $222,426,  which  the  award  clearly  fixes  as  over  valuation  of  the* 
material  and  costs  of  construction  of  relators'  railroads  ?  The  property^ 
the  value  of  which  the  arbitrators  thus  reduce,  undoubtedly  entered  into- 
and  formed  part  of  the  capital  stock  included  in  and  estimated  by  the- 
Board  in  the  item  $875,000.  So  that,  admitting  that  the  arbitrators  had 
no  power  to  exclude  any  part  of  the  property  from  their  valuation  and 
estimate,  yet  their  award  as  to  the  value  of  what  they  did  take  into  con- 
sideration ought  to  have  eflfect.  Thus,  if  the  assessment  roll  lists  five^ 
pieces  of  property,  while  it  is  true  that  the  arbitrators  can  not  declare- 
any  one  of  them  exempt,  yet  if  they  do  exclude  one  or  more,  and  value- 
the  others,  the  reduction  awarded  as  to  these  last  ought  to  be  eflfective.. 

The  award  seems  to  proceed  upon  the  assumption  that  this  assess* 
ment  of  3875,000  was  made  up  as  follows  : 

Costs  of  material  and  construction $667,27ft 

Franchise  purchased  from  the  city 207,722. 

Making $875,000* 

At  least  they  claim  to  have  valued  every  thing  else  of  the  capital  stock 
except  what  was  invested  in  the  purchase  of  the  franchise,  and  this  they 
clearly  exclude. 

Whether  the  franchises  of  these  roads  are  exempt  from  taxation  or 
not,  is  not  now  before  us.  But  it  is  evident  the  arbitrators  intended  to 
indude  in  their  estimate  every  thing  else;  and  they  say,  in  eflfect,  exclud- 
ing that,  and  the  real  and  personal  property  specifically  named  and 
listed,  the  balance  of  the  capital  is  valued  too  high,  by  the  sum  of  $222,426.. 
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We  think  to  that  extent  the  award  is  binding,  and  that  the  asaessment 
should  be  reduced  accordingly.  Deducting  this  amount  from  $875,000, 
there  remains  $652,574,  which  is  the  proper  amount  of  the  assessm^itw 
It  is  therefore  ordered,  adjudged ,  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  now  ordered  and 
decreed  that  a  peremptory  writ  of  mandamus  issue  to  the  defendantB. 
directing  them  to  enter  upon  said  assessment  roll  under  the  head 
**  capital  stock"  a  deduction  of  $222,426  as  awarded  by  said  arbitrators. 
It  is  further  ordered  that  respondents  pay  costs  of  this  suit. 


No.  6390. 
Robert  H.  Bartley  vs.  City  of  New  Orleaxh. 

Where  in  a  contract  to  deliver  a  certain  thin^r.  no  time  for  the  delivery  is  fixed,  the 
leffal  implication  is  that  It  shall  be  delivered  within  a  reasonable  time  from  the 
date  of  the  contract. 

If  the  party  who  has  contracted  to  deliver  a  certain  thing  at  a  fixed  price  makes  a 
tender  of  it  at  the  proper  time,  and  the  party  who  has  contracted  to  receive  the 
thins:  refuses  to  receive  it,  the  former  may  recover  from  the  latter  whatever 
damacres  are  proved  to  have  directly  flowed  from  the  latter's  breach  of  contract. 

Whoever  claims  damacres.  based  on  a  deprivation  of  prospective  profits,  must  estab- 
lish such  facts  in  evidence  as  will  enable  the  court  to  flx  with  certainty,  the 
amount  of  the  deprived  profits. 

If  the  vendee  in  a  contract  of  sale  refuses  to  receive  the  article  sold,  the  vendor  may 
sell  it  at  private  sale ;  and  on  proving  that  he  thus  sold  it  at  its  full  market  price, 
he  may  recover  from  the  vendee  the  difference  between  that  price,  and  the  price 
stipulated  in  the  contract  of  sale. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lynchy 

Hornor  &  Benedict  for  plaintiff  and  appellee. 

B.  F.  Jonas,  City  Attorney,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  sues  the  city  for  breach  of  contract,  and 
claims  311,583  30  as  loss  and  damage  sustained  thereby. 

He  alleges  that,  as  transferee  of  one  W.  W.  Walker,  he  held  a  con- 
tract with  the  city  to  furnish  250,000  feet,  running  measure,  of  square 
timber,  required  for  repairs  to  the  city  wharves ;  delivery  to  begin 
within  five  days  after  adjudication  of  contract,  at  the  rate  of  50,000  feet 
per  month,  if  required,  and  to  be  delivered  in  front  of  the  city  at  such 
localities  as  may  be  designated  by  the  city  surveyor,  etc.  The  price  to 
be  paid  in  wharf  improvement  bonds,  at  the  rate  of  ninety  cents  en  the 
dollar,  and  eighteen  cents  per  running  foot.  This  contract  was  entered 
into  on  the  sixteenth  of  June,  1874. 

The  city  called  for  and  received  from  time  to  time  about  80,000  feet; 
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but  in  the  spring  of  1875  the  city  let  out  for  a  term  of  years  the  contract 
for  repairing  the  wharves,  requiring  the  contractor  to  furnish  his  own 
material  therefor.  Hence  the  city  had  no  further  use  for  the  timber 
plaintiff  was  under  contract  to  deliver.  The  plaintiff  notified  the  city 
that  he  was  prepared  to  deliver,  according  to  contract,  but  received  no 
response.  On  the  seventeenth  of  June,  1875,  he  made,  through  a  notary, 
a  formal  tender  and  offer  to  deliver,  according  to  the  contract,  the 
remaining  170,000  feet ;  and  notified  the  city  that  if  his  tender  wus  not 
accepted  on  or  before  the  twenty-second  of  June,  that  he  would  sell  said 
timber  for  account  and  at  the  risk  of  the  city,  and  hold  her  responsible 
for  any  balance  due  him  under  the  contract.  The  city  paid  no  attention 
to  this  offer,  and  on  the  twenty-third  of  June  plaintiff  made  a  public 
protest.  In  the  meantime,  however,  the  city  ordered  6000  feet  more, 
leaving.  164,000  not  called  for.  Thereupon  plaintiff  brings  this  suit, 
alleging  the  above  facts,  and  claiming  that  he  sold  said  timber  at  pri- 
vate sale,  and  lost  thereon  as  follows : 

On  127,453  feet  he  lost  5  9-10  cents  per  foot.  On  2283  feet  he  lost 
8  4-10  cents  per  foot,  and  on  14,468  feet  he  lost  11  4-10  cents  per  foot; 
making  his  aggregate  loss  $11,583  20.  This  amount  he  claims  from  the 
city. 

The  answer  of  the  city  of  New  Orleans  (page  13,  Record,)  admits  the 
contract,  but  denies  that  the  city  ever  made  default  thereon,  and  alleges 
that  no  term  was  fixed  for  the  delivery  of  the  said  timber,  but  that  said 
timber  was  to  be  delivered  as  required  by  the  city,  and  at  such  poluts 
as  might  be  designated  by  her  proper  officers,  and  "Respondent  alleges 
that  she  did  not  require  said  timber  up  to  the  time  of  the  tender,  pro- 
test, and  sale  pretended  to  have  been  made  by  plaintiff ;  and  respondent 
denies  that  the  said  contract  gave  any  right  to  plaintiff  to  tender  the 
said  lumber  at  an  inconvenient  time,  or  in  an  unnecessary  quantity  to 
this  respondent." 

"  Further  answering,  respondent  denies  that  plaintiff  ever  had  the 
quantity  of  lumber  on  hand,  as  alleged,  at  the  time  of  the  pretended 
tender,  or  that  he  was  ready  to  deliver  the  same,  and  denies  that  the 
lumber  which  he  had  on  hand  was  of  the  quality  and  description 
required  by  the  contract ;  and  respondent  further  denies  that  plaintiff 
ever  made  sale  of  the  lumber,  as  alleged,  for  the  risk  of  respondent,  or 
that  he  ever  suffered  a  loss  upon  the  same,  as  alleged  ;  and  respondent 
further  denies  that  the  said  sale  (if  made  at  all)  was  made  with  her  con- 
sent or  knowledge,  or  in  the  mode  and  manner  required  by  law,  or  that 
she  is  bound  by  it,  or  concerned  in  it,  in  any  manner  or  form  whatso- 


ever." 


There  was  judgment  in  plaintiff's  favor  for  the  full  amount  claimed, 
and  the  defendant  appeals. 
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We  think  that  under  a  fair  interpretation  of  the  contract  the  city 
was  under  obligation  to  take  from  plaintiff  250,000  feet  of  timber, 
and  that  plaintliT  was  bound  to  deliver  at  the  rate  of  50,000  feet  per 
month,  "if  required."  These  words,  "if  required,"  qualified  not  the 
city's  obligation  to  take,  but  that  of  the  plaintiff  to  deliver.  The  con- 
tract does  not,  it  is  true,  fix  the  time  within  which  the  city  was  to  take 
the  250,000  feet,  but  where  there  is  no  term  fixed  for  the  performance  of 
an  obligation  it  should  be  within  a  reasonable  time.    C.  0. 

It  is  manifest,  from  the  facts  disclosed  by  this  record,  that  after  the 
city  had  let  out  or  sold,  as  stated,  the  contract  for  wharf  repairs  for  a 
term  of  years,  it  had  no  further  use  for  plaintiffs  timber  and  deter- 
mined not  to  take  it  We  think,  therefore,  that  plaintiff  properly  put 
her  in  default,  as  stated,  on  the  twenty-second  of  June,  and  is  entitled 
to  recover  such  damages  as  he  has  proved  to  have  been  the  direct  and 
Immediate  consequence  of  her  breach  of  contract  We  do  not  find  that 
in  his  formal. tender  he  demanded  cash  instead  of  "  wharf  improvement" 
bonds.  He  did,  in  a  previous  communication  to  the  mayor,  suggest 
that,  as  the  city  was,  by  the  constitutional  amendment  adopted  in  Nov- 
vember,  1874,  prohibited  from  issuing  any  more  bonds,  he  was  willing  to 
take  cash  at  the  rate  of  seventy  cents  per  dollar  in  lieu  of  bonds  ;  but 
we  repeat  that  in  the  tender  and  offer  made  on  the  twenty-second  of 
June  he  does  not  demand  cash,  or  in  any  wise  designate  the  mode  of  his 
payment. 

We  now  address  ourselves  to  the  inquiry,  what  amount  of  damage 
and  loss  has  plaintiff  proved  himself  to  have  suffered  ? 

Under  date  October  12th,  1875,  plaintiff  furnished  the  city  authori- 
ties the  following  "  statement "  of  his  claim,  to  wit : 

"Sold  to  Gubernator  and  Terry,  August  2nd,  1875,  the  following 
timber  then  on  hand : 

"First  lot,  22,083  feet,  on  which  there  was  an  actual  loss  of  five 

cents  per  running  foot,  amounting  to $1101 15 

Second  lot,  14,404  feet,  on  which  there  has  been  an  actual  loss 

of  eight  cents  per  foot S1157  12 

Third  lot,  losses  on  profits  on  170,000  feet,  amount  undelivered 

on  contract,  of  five  cents  per  foot 88500  00 

It  will  be  noticed  that  he  claims  loss  on  the  whole  170,000  feet  at  five 
cents  per  foot,  and  then  claims  losses  on  22,083  feet  of  this  same  170,- 
000  feet.  In  other  words  he  claims  losses  on  36,547  feet  more  than  he 
pretended  the  city  was  obliged  to  take. 

It  will  also  be  noticed  that  under  the  head  "  third  lot "  his  claim  is 
for  "  losses  on  profits."  It  is  manifest  from  the  face  of  this  statement 
that  the  plaintiff  did  not  then  have  or  sell  to  Gubernator  any  timber 
except  that  described  as  "first  lot"  and  "second  lot,"  amounting  to 
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36,547  feet  Indeed,  plaintiff,  when  on  the  stand  as  a  witness,  was  forced 
to  admit  that  he  did  not  have  and  did  not  sell  to  any  one  the  127,453 
feet  on  which  he  claims  in  his  petition  5  9-10  cents  per  foot  loss.  He 
says,  to  use  his  own  words:  "  That  timber  was  not  sold,  *  * 
22,083  feet  was  sold  at  a  loss  of  4  8-10  cents  per  foot  *  *  and 
then  14,464  feet  at  a  loss  of  4  1-10  cents  per  foot."  In  his  petition  he 
claims  a  loss  on  this  14,464  feet  of  11  4-10  cents  per  foot,  and 
as  we  have  seen  in  his  "  statement "  to  the  city  authorities  he  claims  a 
loss  on  it  of  eight  cents  per  foot  In  another  part  of  his  testimony  he 
admits  in  substance  that  this  127,453  feet  on  which  he  claims  loss  was 
never  got  out,  but  he  claimed  "what  there  would  have  been  if  the  con- 
tract had  been  carried  out,"  he  says.  In  fine,  the  testimony  of  his  own 
partner,  Markey,  as  well  as  that  of  Gubernator  and  Wells,  satisfies  us 
that  these  127,453  feet  of  timber  were,  like  Falstaff's  adversaries  "  in 
buckram." 

In  fixing  his  loss  on  this  imaginary  lot  of  timber,  he  assumes  that 
the  city  was  to  pay  him,  say  eighteen  cents  per  foot  in  bonds,  and  then 
inioffines  or  supposes  himself  to  have  sold  it  at  a  much  less  price.  This 
mode  of  estimating  damages  is  too  speculative  for  courts  of  justice  to 
adopt  There  is  nothing  in  this  record  showing  what  it  would  have  cost 
plaintiff  to  get  out,  bring  to,  and  deliver  in  this  city  the  timber  in  ques- 
tion, and  nothing,  therefore,  to  show  what  are  the  profits  of  which  he 
has  been  deprived  by  the  city's  failure  to  carry  out  its  contract 

We  think  the  evidence  shows  that  plaintiff  had  on  hand  and  ready 
for  delivery  on  the  twenty-second  of  June,  the  date  of  his  tender,  36,547 
feet  of  timber,  timber  hardly  up  to  the  specifications  of  his  contract,  but 
which  was  afterward  bought  by  Gubernator  and  used,  by  the  city's  con- 
sent, in  repairing  the  wharves.  When  on  the  stand  as  a  witness,  he 
states  his  loss  on  this  timber  as  follows : 

On  22,083  feet,  4  8-10  cents  per  foot,  making 81060  00 

On  14,464  feet,  4  1-10  cents  per  foot,  making 593  02 

Making  total  loss ;51653  02 

It  is  objected  on  tbe  part  of  the  city  that  plaintiff  could  not  sell  at 
private  sale  for  her  account  and  risk.  This  may  be  true ;  but  it  is 
shown  that  ho  got  for  the  timber  all  he  could  in  the  then  state  of  the 
market,  and  as  the  city  would  not  take  the  timber,  he  had  a  right  to  sell 
it  for  his  own  account,  and  claim  from  the  city  us  damages  the  losses 
sustained. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  thereof  to  the  sum 
of  sixteen  hundred  and  fifty-three  dollars  and  two  cents,  and  as  thus 
amended  that  it  be  affirmed.  Costs  of  the  court  below  to  be  paid  by 
defendant,  and  those  of  appeal  by  plaintiff. 
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49    91    Succession  of  Baptiste  Dougart.      Opposition  to  the  Accoi'xt  of  thk 


2q  ^I  Executrix. 


The  auestion  whether  an  executrix  has  been  ]e$?a11y  appointed  can  not  be  raised 
collaterally,  on  an  opposition  to  her  account.  It  can  only  be  considered  in  a 
direct  action  to  revoke. 

A  creneral  denial,  in  an  opposition  to  the  account  of  an  executrix,  puts  at  issue  each 
and  every  item  in  the  account,  and  puts  on  her  the  onus  of  provincr  each  item. 

The  lapse  of  a  legacy,  caused  by  the  lefiratee's  death  before  that  of  the  testator,  will 
not  (siwe  to  the  universal  usufructuary  created  by  the  will,  the  usufruct  of  the 
property  embraced  in  the  lapsed  legacy.  Such  property  will  fall  to  the  le^al  heirs 
of  the  testator,  if  not  otherwise  specially  disposed  of  in  the  will. 

Accretion  only  takes  place  in  favor  of  legatees,  in  cases  where  a  le^raey  has  been  left 
to  "several  conjointly ;"  as  specially  provided  for  in  articles  1707,  and  1708  of  the 
Civil  Code. 

« 

A  mere  right  of  usufruct,  no  matter  how  general  the  usufruct,  will  not  constitute 
the  usufructuary  a  universal  legatee,  or  even  a  legatee  under  a  universal  title : 
but  only  a  legatee  by  a  particular  title. 

It  is  only  when  a  legatee  by  a  particular  title  is  charged  with  the  payment  of  a 
special  legacy,  that  he  can  profit  by  the  lapse  of  the  legacy. 

When  the  property  of  a  legacy  left  by  a  deceased  husband  devolves  on  his  legal 
heirs,  on  account  of  a  lapse  of  the  legacy,  his  widow  will  be  entitled  to  the  usu- 
fruct of  the  property,  and  hence  not  liable  for  its  revenues. 

The  usufructuary  may  at  any  moment  renounce  his  usufruct. 

Prescription  does  not  begin  to  run  against  the  claims  of  the  usufructuary,  on 
account  of  debts  paid  by  him  for  which  the  property  subject  to  the  usufruct  was 
liable,  until  the  expiration  of  the  usufruct. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Ttssoi^ 

Buck  &  Dlnkelspiel  for  opponent  and  appellant 

Hornor  &  Benedict  and  F.  W,  Baker  for  executrix. 

The  opinion  of  the  court  was  delivered  by  Spencer,  J.,  on  the  original 
hearing,  and  on  the  rehearing  by  Eoan,  J. 

Spencer,  J.  Baptiste  Dougart  died  June  7,  1868,  leaving  an  estate 
in  community  with  his  wife,  Elizabeth  Bishop.  He  died  without  ascend- 
ants or  descendants.  He  left  a  will  by  public  act  of  date  February  25, 
1864,  whereby  he  appointed  "Theophile  GoUain,  and  in  case  of  his  death 
my  wife,  the  said  Elizabeth  Bishop,  to  be  the  executrix  of  this  my  last 
will,  with  full  seizin,  etc." 

This  will  contains  the  following  clauses  : 

"I  give  and  bequeath  unto  Mrs.  Catherine  Fairbac,  widow  of  the 
late  Jacob  Dougart,  my  mother,  one  third  of  the  property  of  which  I 
may  die  possessed,  such  third  being  the  portion  reserved  to  her  by  law," 

"  I  give  and  bequeath  unto  my  wife,  the  said  Elizabeth  Bishop,  the 
usufruct  during  her  natural  life  of  all  the  balance  of  the  property  of 
which  I  may  die  possessed,  and  at  her  death  I  give  and  bequeath  the 
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whole  of  said  property  to  the  children  of  Catherine  Dougart,  the  wife 
of  Michael  Burgard,  my  sister,  residing  in  this  city." 

The  mother,  Mrs.  Fairbac,  as  we  have  said,  died  some  two  years 
before  the  testator.  The  lega^  to  her  thereby  became  cadudous  and 
without  effect  R  C.  C.  1697.  Gollain  qualified  immediately  after  the 
testator's  death  as  executor,  and  seems  to  have  so  contiaued  till  his  own 
death,  on  July  12, 1876,  without  ever  having  rendered  any  account  of  his 
admmistration.  The  Widow  Dougart,  now  wife  of  Edouard  loschey, 
thereupon  applied  to  be  appointed  testamentary  executrix,  which  the 
court  granted,  and  she  taking  the  oath  and  receiving  letters  as  such. 
The  executrix  thereupon  rendered  an  account  of  the  debts  of  the  estate, 
and  prayed  that  after  citation  to  the  heirs  and  legatees  the  same  be 
homologated  and  approved. 

Her  account  consists  of  a  statement  of  the  debts  due  by  the  deceased 
at  his  death,  his  funeral  expenses,  expenses  of  last  illness,  attorneys* 
fees,  and  court  costs,  eta  She  claims  in  substance,  that  being  usufruc- 
tuary of  the  entire  property,  she  procured  and  advanced  the  money 
necessary  to  pay  these  debts  and  charges,  and  that  the  estate  is  there- 
fore bound  to  her  by  way  of.  re-imbursement  of  all  said  sums,  to  which 
she  was  legally  subrogated,  etc. 

The  heirs  and  legatees  file  opposition  to  the  account,  and  allege  in 
substance  — 

First — That  the  executrix  was  illegally  appointed,  that  the  will  con- 
templated her  appointment  only  in  the  event  €k)llain  should  die  before 
the  testator;  that  her  appointment  entailed  useless  expenses  and  was 
unnecessary,  as  the  account  showed  upon  its  face  that  the  debts  of  the 
estate  had  all  been  paid,  eta;  that  therefore  her  appointment  should  be 
annulled,  and  her  account  rejected. 

Second — ^They  oppose  and  deny  each  item  of  the  account,  as  not 
being  debts  due  by  the  deceased  or  his  estate. 

Third — They  allege  that  the  legacy  of  one  third  of  the  estate  to  the 
mother  having  lapsed  by  her  predecease,  the  widow  had  no  right  of 
usufruct  thereon;  and  that  as  she  has  had  the  possession  and  enjoyment 
of  the  entire  property  since  her  husband's  death  she  must  accoimt  for 
the  fruits  and  revenues  of  the  third  so  bequeathed  to  the  mother. 

Fourth— They  allege  that  the  executrix  and  usufructuary  is  seeking 
to  renounce  the  usufruct,  in  order  to  enforce  said  debts  against  the 
estate  and  sacrifice  its  property.    They  deny  her  right  to  do  so. 

Fifth — They  plead  the  prescriptions  of  one,  three,  five,  and  ten  years 
against  each  item  of  the  account 

We  will  consider  these  various  grounds  of  opposition  in  their  order. 

Firsts— As  to  illegality  of  the  appointment  of  the  executrix,  it  is  only 
necessary  to  say  that  that  question  can  not  be  raised  in  this  indirect  and 
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eoUateral  way.  Whether  legally  or  illegally  done,  she  was  appointed  and 
qualified,  and  must  be  treated  as  the  lawful  executrix  until  her  appoint- 
ment is  revoked  in  a  direct  action. 

Second  —  The  denial  of  each  item  of  the  account  was  certainly 
equivalent  to  a  general  denial  of  its  correctness.  The  accountant  in 
this  case  occupies  the  status  of  plaintiff,  and  a  general  denial  was  suffi- 
dent  to  put  her  to  the  proof  of  the  correctness  of  her  account  Even 
when  no  opposition  is  filed,  we  hold  it  to  be  necessary  to  the  homologa- 
tion, that  prima  facie  proof  of  the  correctness  of  the  account  must  be 
produced.  In  this  case  we  have  carefully  examined  the  evidence,  and  we 
agree  with  the  judge  a  quo  that  it  fully  establishes  the  correctness  of 
the  whole  account,  and  shows  that  the  debts  specified  were  truly  those 
of  the  deceased  or  of  his  estate. 

Third — The  question  as  to  the  effect  of  the  lapsing  or  caducity  of 
the  legacy  to  the  mother  of  one  third  of  the  testator's  estate,  has  been 
extensively  discussed.  On  the  part  of  the  executrix  it  is  claimed  that 
the  terms  of  the  will  make  her  universal  legatee  of  the  usufruct,  or  leg- 
atee by  universal  title  thereof ;  that  it  was  the  evident  intention  of  the 
testator  to  bequeath  her  the  usufruct  of  all"  the  property  of  the  estate  of 
which  he  had  by  law  the  disposal ;  that  therefore  she  profited  by  the 
caducity  of  said  bequest,  to  the  extent  of  the  usufruct  of  the  property 
embraced  therein,  and  that  the  clause  in  her  favor  should  now  be  read 
as  follows : 

"  I  give  and  bequeath  unto  my  wife,  the  said  Elizabeth  Bishop,  the 
usufruct,  during  her  natural  life  of  all  ^  *  *  *  the  property 
of  which  I  may  die  possessed,  and  at  her  death  I  give  and  bequeath  the 
whole  of  said  property  to  the  children  of  Catherine  Burgard,"  etc 

The  effect  of  this  argument  is  to  claim  either  that  accretion  took 
place  in  her  favor,  or  that  the  legacy  in  her  favor  was  charged  witn  the 
payment  of  this  legacy  to  the  mother.  One  or  the  other  of  these 
hypotheses  must  be  the  basis  of  the  widow's  pretension,  if  she  asserts  it 
under  the  will.    We  can  not  assent  to  either  proposition. 

In  the  first  place  Art.  1706  C.  C.  declares  :  "  The  right  of  accretion 
relative  to  testamentary  dispositions  shall  no  longer  subsist,  except  in 
the  cases  provided  for  in  the  two  following  articles." 

Art.  1707  C.  C.  "  Accretion  shall  take  place  for  the  benefit  of  the 
legatees,  in  case  of  the  legacy  being  made  to  several  conjointly.  The 
legacy  shall  be  reputed  to  be  made  conjointly  when  it  is  made  by  one 
and  the  same  disposition,  without  the  testator's  having  assigned  the 
part  of  such  co-legatee  in  the  thing  bequeathed." 

Art.  1708  C.  C.  "  It  shall  also  be  reputed  to  be  made  conjointly, 
when  a  thing  not  susceptible  of  being  divided  without  deterioration  has 
been  given  by  the  same  act  to  several  persons,  even  separately." 
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Art.  1709  C.  C.  "  Except  in  the  cases  prescribed  in  the  two  preceding 
articles,  every  portion  of  the  succession  remaining  undisposed  of,  either 
because  the  testator  has  not  bequeathed  it  either  to  a  legatee  or  to  an 
instituted  heir,  or  because  the  heir  or  the  legatee  has  not  been  able  or 
willing  to  accept  it,  shall  devolve  upon  the  legitimate  heirs." 

The  right  of  accretion  rests  upon  the  expressed  or  "  reputed  "  inten- 
tion of  the  testator  to  call  each  legatee  to  the  whole  of  one  and  the  same 
thing.  "L'accroissement  est  le  droit  de  prendre,  dans  une  succession  ou 
dans  un  legs,  une  part  k  laquelle  on  est  appel^,  mais  qu'on  n'aurait  pas 
eu  si  tons  lee  co-interess^  ^taient  venus  recueillir ;  11  est  ^tabli  pour 
Fh^ritier  ou  le  legataire,  non  pas,  disait,  cujas  ut  plus  habeat,  mais  bien 
716  minus  habeat.  II  est  clair,  en  effet,  que  le  pr^d^ces,  I'incapacite,  ou 
la  repudiation  d'un  co-heritier  ou  d'un  col^;ataire  ne  pent  pas  cr^er 
pour  ses  co-int^ress^  un  droit  qu'il  n'auraient  pas  eu  primitivement : 
que,  pour  recueillir  le  tout  il  faut  avoir  vocation  a  ce  tout,  vocation  qui 
n'aurait  pas  son  entier  effet  si  tons  les  appeles  recueilaient,  quia  concursu 
partes  flerent 

"  Done,  pour  savoir  s'il  y  a  lieu  a  Taccroissement  au  profit  d'un  suc- 
cesseur,  il  faut  regarder  si  ce  successeur  ^tait  appele  ad  totum"  Mar- 
cade,  V.  4  p.  144 — ^5. 

Among  heirs  ab  intestato,  accretion  always  takes  place,  for  each  heir 
is  called  to  the  whole  succession.  Nemo  pro  parte  haeres.  And  the  same 
would  seem  to  be  true  as  between  universal  legatees^  since  a  universal 
legacy  is  the  attribution,  made  by  testament,  of  the  right,  at  least  event- 
ual, to  the  universality  of  the  goods  of  the  testator— to  the  whole  suc- 
cession. But,  be  this  as  it  may,  it  is  clear  that  under  the  Code  accretion 
can  no  longer  take  place  in  testamentary  dispositions,  except  where  the 
legatees  are  conjointly  called  to  one  and  the  same  thing.  And  it  is 
equally  clear  that  even  if  made  conjointly  and  by  one  and  the  same  dis- 
position or  clause,  accretion  does  not  take  place  if  the  disposition  con- 
tains an  assignation  of  the  parts  of  the  respective  legatees.  Nor  will 
accretion  take  place  when  a  thing  has  been  given  by  separate  clauses  of 
the  same  act  to  several  persons,  unless  the  thing  be  of  a  nature  not  sus- 
ceptible of  division  without  deterioration.  Tested  by  these  rules,  it  is 
manifest  that  the  right  of  accretion  does  not  exist  in  this  case  for  the 
benefit  of  the  widow ;  first,  because  the  legacies  to  the  mother  and  to 
her  are  not  conjoint ;  second,  because,  if  they  were,  there  is  an  attribu- 
tion of  parts,  "one  third"  to  the  mother,  and  "  the  balance  "  (two  thirds) 
to  the  widow ;  third,  because  they  are  made  by  separate  clauses  or  dis- 
positions and  the  usufruct  is  not  indivisible  without  deterioration. 

Nor  is  it  true  that  the  widow  is  by  said  will  a  "universal  legatee," 
or  even  a  legatee  "by  universal  title." 

In  the  nature  of  things  the  legatee  of  an  usufruct,  however  general 
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it  may  be,  can  not  be  a  universal  legatee,  because  a  uniyeraal  legatee 
must  be  called  "  to  the  whole  of  the  property  which  the  testator  leaves 
at  his  decease."  C.  C.  1606^  Can  one,  whose  title  only  calls  for  the  usu- 
fruct of  an  estate,  one  only  of  the  elements  of  its  ownership,  ever  pre- 
tend  to  have  vocation  "to  the  whole  ot  the  property "  left  by  the 
deceased  ?  Nor  is  she  any  more  a  legatee  by  universal  title.  To  be 
such  she  must  be  called  either,  first,  to  an  aliquot  part  of  the  whole 
estate ;  or,  second,  to  all  its  immovables ;  or,  third,  to  all  its  movables ; 
or,  fourth,  to  an  aliquot  part  of  all  iU  viovables  or  all  its  immovables,  C, 
C.  1612.  By  the  terms  of  this  will  she  falls  under  neither  of  these 
classes,  and  is,  therefore,  only  a  legatee  by  particular  title.    C.  C.  1625. 

True,  we  speak  of  a  universal  usufructuary  or  of  one  by  universal 
title,  and  so  does  the  Code,  Art.  580,  but  this  is  only  a  manner  of  speak- 
ing, and  does  not  constitute  the  legatee  of  the  usufruct  either  a  univer- 
sal legatee,  or  a  leigatee  by  universal  title.  This  is  made  more  evident 
by  the  fact  that  universal  legatees,  and  those  by  imiversal  title,  are 
liable  for  the  debts  of  the  succession.  C.  C.  1611, 1614 ;  whereas  the  leg- 
atee of  the  usufruct,  however  general,  is  never  liable  therefor. 

Nor  do  we  think  it  can  be  fairly  inferred  from  the  testament  that  it 
was  the  intention  of  the  testator  to  give  his  wife  any  more  than  he  did 
give  her.  There  was  nothing  to  prevent  his  giving  her  the  usufruct  of 
his  whole  estate,  if  he  had  so  wished.  There  was  living  at  the  date  of 
the  testament  but  one  forced  heir,  his  mother,  to  whom  the  law 
reserved  only  one  third  of  his  estate.  Surely  the  naked  ownership  of 
the  whole  estate  would  have  been  more  than  the  legitime  of  the  mother 
amounted  to  ;  so  that  he  could,  if  he  had  desired,  have  given  the  usu- 
fruct of  the  entire  estate  to  his  wife,  without  trenching  upon  the  reserve 
of  his  mother.  Besides,  the  fact  that  his  mother  died  two  years  and  a 
half  before  the  testator,  and  that  he  made  no  change  in  his  will  in  favor 
of  his  wife,  is  not  without  significance. 

We  conclude,  therefore,  that  neither  by  the  law,  nor  by  the  language 
or  intent  of  the  testator,  can  accretion  be  held  to  have  operated  in  favor 
of  the  widow. 

But  it  is  said  that  legatees  by  imiversal  or  particular  title  profit  by 
the  caducity  of  particular  legacies  with  the  payment  of  which  they  are 
charged.  C.  C.  1704.  This  is  undoubted,  but  by  what  process  of  rea- 
soning can  we  say  the  widow's  legacy  was  charged  with  the  payment  of 
the  mother's  ?  The  testament  does  not  say  so,  and  there  is  no  rule  of 
law  that  says,  directly  or  by  implication,  that  where  one  third  in  full 
property  of  an  estate  is  willed  to  A,  the  forced  heir,  and  two  thirds  to  B, 
a  stranger,  in  usufruct,  that  the  former  is  a  charge  upon  the  latter.  If 
we  were  to  decide  by  the  importance  of  the  two  bequests,  or  by  the  rela- 
tionship of  the  parties,  the  converse  would  be  the  conclusion.    Besides, 
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the  legacy  to  the  mother  is  one  under  universal  title,  and  not  a  particular 
legacy. 

We  hold,  therefore,  that  the  widow  can  not  under  the  will  claim 
the  usufruct  of  the  third  bequeathed  to  the  mother.  But  here  another 
question  arises.  The  legacy  to  the  mother  having  lapsed  by  her  pre- 
decease, does  the  property  embraced  in  it  go  to  the  heirs  ab  intestaio  of 
Baptiste  Dougart,  or  to  the  children  of  his  sister  Catherine  Dougart? 
This  depends  upon  the  further  question  whether  these  children  are  uni- 
versal legatees,  for  if  they  are  they  profit  by  the  caducity  to  the  exclu- 
sion of  the  heirs  at  law.  See  Hoover's  Heirs  vs.  York  and  Hoover,  2i 
An.  375,  and  authorities  there  cited. 

Again,  if  the  lapsed  legacy  goes  to  the  heirs  ah  intestato,  as  not 
being  disposed  of  by  the  testator,  then  the  widow's  legal  usufruct  would 
attach  and  continue  during  her  natural  life.  R  C.  C.  915.  But  if  it 
goes  to  the  cliildren  of  Catherine  Dougart,  by  virtue  of  their  being  uni- 
versal legatees,  then  the  widow'is  legal  usufruct  never  attached,  because 
her  deceased  spouse  had  disposed  of  the  property  by  will.  Hence  the 
question  as  to  whether  the  widow  has  or  has  not  a  legal  usufruct  on 
this  third,  and  therefore  her  accountability  for  its  revenues  depends 
solely  upon  the  nature  of  the  legacy  to  the  children  of  Catherine  Dou- 
gart We  repeat  that  if  that  legacy  is  not  universal,  the  widow  has  a 
1^^  usufruct  and  is  not  accountable  for  the  revenues.  If  they  are  only 
legatees  under  universal  title,  i.  e.,  if  their  rights  under  the  will  are  con- 
fined and  limited  to  the  naked  ownership  of  the  two*  thirds  subject  to 
the  widow's  usufruct,  then  the  caducity  of  the  mother's  legacy  can  not 
profit  them  because  that  legacy  was  not  a  charge  upon  their  legacy..  See 
C.  C.  1704.  As  before  said  it  is  only  where  the  caducious  legacy  is  a 
charge  upon  the  legatees  under  universal  title,  or  under  particular  title, 
that  the  failure  of  it  inures  to  their  benefit. 

By  the  second  clause  of  the  will  above  quoted,  the  testator 
beq  ueaths  to  his  wife,  during  her  natural  life,  the  usufruct  "  of  all  the 
balance,"  (L  e.  all  less  one  third)  of  his  property,  "  and  at  her  death"  (L  e. 
of  his  wife)  "I  give  and  bequeath  the  whole  of  said  property  to  the 
children  of  my  sister,"  etc.  Do  the  words  *'the  whole  of  said  property '» 
refer  to  the  property  he  had  just  given  in  usufruct  to  his  wife,  or  to  his 
entire  estate  ?  We  think  they  refer  only  to  the  property  covered  by  the 
usufruct,  and  for  two  reasons  : 

First— The  words  "at  her  death,"  show  that  he  did  not  intend 
any  property  to  go  into  their  possession  until  the  death  of  his  wife,  on 
whom  he  had  conferred,  and  show  that  their  rights  were  restricted  to, 
a  life  interest 

Second — The  bequest  to  his  mother  is  absolute,  and  was  not  made 

18 
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in  oontemplatioD  of  her  predecease,  and  he  could  not,  therefore,  have 
had  any  hitent  to  confer  her  rights  upon  said  children.  Besides,  if  we 
held  the  bequest  to  the  children  extended  to  the  third  bequeathed  abso- 
lutely to  the  mother,  it  is  clear  their  right  would  be  suspended  until  the 
death  of  the  wife,  thereby  creating  a  sort  of  vacuity  in  the  title,  during 
the  widow's  life,  which  is  not  permissible.  We  conclude,  therefore,  that 
the  third  part  of  the  estate  bequeathed  to  the  mother  did  not  pass  by 
the  will,  and  that,  therefore,  by  virtue  of  article  1709  C.  C.  it  devolved, 
at  the  death  of  the  testator  "  upon  his  legitimate  heirs."  Hence,  also, 
the  widow's  legal  usufruct  attached  at  same  date  and  she  is  not  there- 
fore chargeable  with  its  revenues. 

The  fourth  ground  of  opposition  relates  to  the  right  of  the  usufruct- 
uary to  renounce  the  usufruct,  and  demand  re-imbursement  of  the  sums 
advanced.  It  seems  to  us  that  this  discussion  is  premature,  for  we 
have  examined  the  record  in  vain  for  any  evidence  of  such  renuncia- 
tion. We  do  not  see  how  the  fact  that  the  executrix  is  also  usufructuary 
can  prevent  her  rendering  an  account  as  executrix,  showing  the  condi- 
tion of  the  estate — and  if  she  has  the  right  to  render  an  account  she  has 
the  right  to  have  it  homologated  if  correct.  This  is  all  she  seeks  or  asks, 
and  this  is  the  substance  of  the  decree  appealed  from.  It  homologates 
and  approves  the  account.  But  as  both  parties  have,  in  argument, 
treated  the  proceeding  as  a  tacit  renunciation,  we  shall  proceed  to  give 
our  views  upon  the  subject. 

Article  575  C.  C.  declares  that  "  The  usufructuary  can  release  him- 
self from  the  repairs  which  he  is  bound  to  make,  arid  even  from  ike  other 
charges  of  Vie  usufructy  by  abandoning  it,  even  when  the  owner  has 
instituted  a  suit  against  him  to  compel  him  to  make  them  or  bear  the 
expense  of  them,  and  though  the  usufructuaiy  be  condemned  in  such 
suit." 

Articles  617  and  624  impliedly  recognize  also  tliis  right  of  renuncia- 
tion. The  French  Commentators  recognize  the  right  of  renunciation 
under  the  Code  Napoleon.  See  Marcade,  volume  two,  pages  528,  542, 
and  note  at  bottom  of  page  543.  See  also  Proudhon,  •*  Traite  des  droits 
d'usufruit,"  etc.,  volume  four,  section  1905,  page  313,  where  he  announces 
the  doctrine  relative  to  advances  by  the  usufructuary,  that  he  "can 
always  render  them  exigible  by  renouncing  to  his  right  of  usufruct." 

The  fifth  ground  of  opposition  is  prescription.  Under  our  law  the 
right  of  the  usufructuary  to  demand  re-imbursement  of  sums  advanced 
to  pay  debts  does  not  arise  until  the  expiration  of  the  usufruct  Until 
then  he  has  no  action,  and  it  is  elementary  that  it  is  only  after  the  right 
of  action  accrues  that  prescription  commences  to  run.  It  would  be  idle 
to  cite  authority  in  support  of  this  proposition.  An  examination  satisfies 
us  that  none  of  the  claims  shown  bv  the  account  were  barred  at  the 
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time  the  usufructuary  paid  them  and  there  has  been  no  prescription 
acquired  since.    The  plea,  therefore,  can  not  prevail 

We  see  no  error  in  the  judgment  appealed  from,  and  It  is  therefore 
affirmed  with  costs. 


On  Application  fob  Rehearing. 

Eqan,  J.  A  rehearing  of  this  cause  is  granted  solely  in  regard  to 
the  sixteenth  item  of  the  account  opposed,  being  "the  Louis  Mathe 
note  and  interest." 


On  Rehearing. 

The  note  charged  in  the  account  of  the  executrix  as  having  been 
paid  to  Louis  Mathe,  amounting  with  interest  to  $309  50,  and  placed  on 
the  account  as  item  sixteen,  is  not  to  be  found  in  the  record.  The  only 
evidence  to  sustain  this  item  is  that  of  the  executrix  herself,  and  is  too 
uncertain  and  indefinite,  both  as  to  the  existence  and  payment  of  the 
note,  to  warrant  its  allowance.  These  facts  were  overlooked  at  the  time 
of  our  former  decree  in  view  of  the  grave  and  more  important  issues 
involved  in  this  litigation. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  decree  of 
this  court  heretofore  rendered  in  this  case  be  and  it  is  so  far  changed 
and  amended  as  to  reject  as  of  nonsuit  the  sixteenth  item  of  the 
account  of  the  executrix,  to  wit:  the  Louis  Mathe  note  and  interest,  and 
that  the  succession  pay  the  costs  of  appeal  and  of  the  oppositions  of  the 
appellants,  and  that  in  all  other  respects  our  former  decree  remain 
undisturbed. 


No.  5396. 
Mrs.  Ada  Pierce  Denegre  vs.  Mrs.  Silvaine  Denegre  et  al.,  Execi:torh  I  S  ^^ 

51  1170 


OF  John  Denegre. 


30    2751 
S2   881! 


All  property  found  in  the  succession  of  a  deceased  husband,  or  wife,  and  In  the  pos- 
session of  the  surviving  husband,  or  wife,  is  presumed  by  law  to  be  community  ^     SSi 
property,  until  the  contrary  be  proved. 

When  separate  funds  of  the  husband  have  l^en  used  to  benefit  and  enrich  the  com- 
munity, it  will  constitute  a  debt  of  the  community  in  favor  of  the  husband,  or 
his  succession,  to  the  amount  of  such  funds.  But  the  evidence  must  establish 
with  reasonable  certainty,  that  the  funds  thus  used  were  really  the  separate 
property  of  the  husband;  merely  making  that  fact  probable  is  not  sufficient. 

Money  received  by  the  executor  of  a  deceased  husband,  arising  from  the  liquidation 
of  a  former  commercial  firm  of  which  the  husband  was  a  partner  for  several 
months  after  his  marriage,  can  not  be  deducted  from  the  community,  until  it  is 
shown  that  such  money  was  not  a  part  of  th^i  husband's  share  of  the  profits 
earned  by  his  firm  during  his  marriage. 
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APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  l\ssot, 
J. 

W.  O.  Denegre  and  E,  D.  White  for  plaintiff  and  appellant 

TF.  H,  Hunt  and  Thomas  J,  Semmea  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  sole  question  in  this  case  is  what  is  the  extent  and 
value  of  the  community  after  the  payment  of  its  debts.  Much  of  the 
argument  of  counsel  was  addressed  to  a  discussion  of  the  law  regulating 
the  community  rights  of  the  spouses  in  Louisiana  and  free  reference  has 
also  been  made  to  the  laws  of  Spain  and  of  France  with  a  view  to  deter- 
mine the  exact  nature  and  extent  of  the  rights  of  the  parties  to  this  liti* 
gation.  However  interesting  and  instructive  such  discussion  of  foreign 
laws  may  be,  the  law  of  Louisiana  is  too  positive  and  well  settled  in 
regard  to  the  mattef  under  consideration  to  render  such  reference  neces- 
sary in  the  present  case.  The  community  of  acquets  and  gains  com- 
mences at  the  moment  of  marriage  with  nothing  and  includes  at  its 
dissolution  presumptively  every  thing  found  in  the  succession  of  the 
deceased  spouse  and  in  the  possession  of  the  survivor,  unless  it  be  satis- 
factorlly  proved  which  of  such  effects  either  of  the  spouses  brought 
into  the  marriage  or  which  have  been  given  them  separately  or  been 
inherited  by  them  separately.  B.  C.  C.  2405;  Bouligny  vs.  Justin,  16 
An.  209.  Any  property  or  effects  acquired  by  both  or  either  otherwise 
during  the  marriage  fall  into  the  community  and  constitute  part  of  it 
without  reference  to  the  name  in  which  it  is  acquired,  B.  C.  G.  2402,  and 
without  reference  also  to  the  amount  brought  by  the  respective  spouses 
into  the  marriage,  even  though  one  of  them  may  have  brought  nothing. 
R  C.  0.  2406.  Separate  property  is  that  which  either  party  brings  into 
the  marriage  or  acquires  during  the  marriage  by  inheritance  or  donation 
made  to  him  or  her  particularly.  R  C.  C.  2334.  If  the  title  to  such 
separate  property  be  satisfactorily  proved  at  the  dissolution  of  the  mar- 
riage it  is  retained  by  or  restored  to  the  party  owning  it  or  his  heirs  oc 
succession  separately  and  apart  from  the  conmiunity  or  the  property  of 
the  other  spouse.  The  effects  which  compose  the  community  as  well  as 
the  profits  arising  from  the  effects  which  both  husband  and  wife  brought 
reciprocally  in  marriage,  and  which  have  been  administered  by  the  hus- 
band or  by  the  husband  and  wife  conjointly,  are  divided  after  the  pay- 
ment of  the  commimity  debts  equally  between  the  husband  and  vnfe  or 
their  heirs  upon  the  dissolution  of  the  marriage.  R  C.  C.  2406.  If  the 
separate  property  of  either  husband  or  wife  has  been  increased  or  im- 
proved during  the  marriage  by  the  common  labor,  expenses,  or  iadustry 
of  both,  the  other  spouse  or  his  or  her  heirs  shall  be  entitled  to  one  half 
the  value  of  the  increase  or  amelioration.  R  C.  C.  2408.  The  converse 
of  this  proposition  is  equally  true,  that  if  the  community  has  been 


NEW  ORLEANS,  JANUARY.  1878.  277 

Deneirre  vs.  Deneirre. 

enriched  by  the  separate  funds  of  either  spouse  it  is  indebted  pro  tanto 
at  the  dissolution  to  the  separate  estate  of  the  spouse  whose  funds  have 
80  enriched  it,  and  this  is  as  much  a  debt  of  the  community  as  if  it  were 
due  to  a  third  person,  and  must  be  first  deducted  from  the  mass  or 
paid  to  the  spouse  to  whom  it  is  due  before  a  partition  of  the  common 
effects.  lAke  any  other  debt,  its  origin,  character,  and  amount  must 
however  be  satisfactorily  shown,  otherwise  the  partition  and  settlement 
of  the  community  will  take  place  without  reference  to  such  claim  in 
accordance  with  the  principles  already  announced.  The  difficulty  in  the 
present  case  seems  not  to  be  in  relation  to  property  found  in  the  succes- 
sion, in  regard  to  which  the  presumption  of  its  community  character 
exists,  but  in  regard  to  separate  funds  of  the  husband  alleged  to  have 
been  used  to  enrich  the  community  and  to  be  therefore  due  by  the 
community  to  his  separate  estate.  The  discussion  at  bar  as  to  money 
having  no  ear-marks  and  not  being  therefore  traceable  when  mixed  up 
with  community  or  succession  funds,  is  foreign  to  the  present  case,  if 
indeed  it  has  any  practicality  in  any.  The  question  is  solely  one  of  debt 
or  no  debt  from  the  community  to  the  separate  estate  of  the  husband.  The 
sole  source  of  the  husband's  wealth  or  revenue  at  the  time  of  the  mar- 
riage, and  consequently  .the  only  source  from  which  he  could  or  did 
derive  any  funds  alleged  to  have  been  used  for  the  benefit  of  and  to 
enrich  the  community,  was  his  interest  in  a  commercial  firm  which  con- 
tinued in  existence  and  to  do  business  for  several  months  after  the  mar- 
riage, when  it  was  dissolved,  and  the  husband  entered  into  a  new  com- 
mercial partnership  which  continued  up  to  the  time  of  his  death,  and  it 
seems  from  the  evidence  for  some  months  after,  it  is  presumed,  though 
the  fact  does  not  appear,  owing  to  a  stipulation  in  the  articles  of  partner- 
ship. It  appears  from  the  evidence  that  at  the  time  of  the  marriage  the 
husband  had  upward  of  thirty-two  thousand  dollars  to  his  credit  on 
the  books  of  his  firm,  and  that  he  had  actually  put  into  it  a  cash  capital 
of  twenty-five  thousand  dollars.  It  also  appears  that  he  put  into  the 
new  firm  formed  subsequent  to  his  marriage  a  capital  of  thirty-five 
thousand  dollars,  of  which  only  seven  thousand  dollars  is  traced  to  any 
other  source  than  his  interest  in  the  firm  of  which  he  was  a  member  at 
the  time  of  the  marriage.  A  sworn  account  or  statement  in  the  record 
also  shows  that  various  sums  of  money  to  a  large  amount  were  paid 
over  by  his  former  partner  in  that  firm  to  him  or  to  his  executors  since 
his  death.  The  marriage  took  place  in  November,  and  the  husband 
died  a  little  over  twelve  months  afterward.  From  these  facts  and  the 
existence  of  considerable  property  and  effects  in  the  community  at  his 
death  we  are  asked  to  infer  that  the  community  is  indebted  to  the 
separate  estate  of  the  husband  in  the  sum  of  twenty-eight  thousand 
four  hundred  and  twenty-one  dollars  and  ninety-seven  cents,  an  amount 
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exceeding  the  total  value  of  the  community  after  deducting  from  it 
debts  due  to  other  persons  and  law  charges  by  more  than  $13,000. 

We  have  examined  the  evidence  with  care  and  with  the  desire  to 
end  this  litigation,  but  while  it  is  suificient  to  render  it  probable  that  th& 
community  is  in  debt  to  the  separate  estate  of  the  husband,  we  ar& 
unable  to  agree  with  the  executors  or  their  counsel  that  either  the  fact 
or  the  amount  of  that  indebtedness  \b  satisfactorily  shown.  It  is  cor- 
rectly argued  by  plaintifTs  counsel  that  because  the  husband  had  put  & 
certain  amount  of  capital  into  a  commercial  firm  of  which  he  was  a- 
member  some  years  before  the  marriage,  and  had  a  certain  amount  to 
his  credit  upon  the  books  of  the  firm  at  the  date  of  the  marriage,  it  by 
no  means  follows  that  he  was  actually  worth  that  amount  or  either 
amount  at  the  marriage.  Nor  does  it  follow  necessarily  that  because 
that  firm  continued  in  existence  for  several  months  after  the  marriage 
in  a  large  commercial  city  and  the  husband  derived  from  it  on  a  settle- 
ment during  the  marriage  a  large  amount  of  money  which  was  put  by 
him  into  another  commercial  firm  or  otherwise  paid  over  to  him  or  his 
executors  that  he  was  therefore  worth  the  amount  so  received  at  the 
time  of  the  marriage  and  entitled  to  take  it  out  of  the  community  before 
partition  with  the  wife  of  the  common  funds  or  property.  The  short 
duration  of  the  marriage  and  the  evidence  of  the  existence  of  such  a. 
source  from  which  he  might  have  derived  funds  which  went  to  enrich 
the  community  are  circumstances  entitled  to  consideration,  and  to  which 
we  atta<;h  the  weight  of  simple  probability  and  nothing  more.  They 
would  not  be  sufficient  to  establish  a  debt  against  a  stranger,  nor,  in  our 
opinion,  are  they  sufficient  to  do  so  against  the  commimity  or  to  rebut 
the  presumption  in  its  favor  created  by  the  law.  In  order  to  do  so  it 
was  necessary  to  show  not  only  that  the  husband  had  a  certain  amount 
of  money  to  his  credit  with  his  firm  or  co-partners  at  the  date  of  the 
marriage,  but  that  if  the  debts  of  the  partnership  had  been  then  paid 
and  the  partnership  then  settled  that  his  individual  interest  was  actually 
and  really  worth  a  certain  amount  at  the  time,  or  that  he  afterward 
actually  received  during  the  marriage  from  that  source  without  refer- 
ence to  profits  and  exclusive  of  profits  made  subsequently  an  amoimt  of 
money  equal  to  that  with  which  it  is  sought  to  charge  the  community^ 
and  that  it  was  used  to  enrich  the  community.  Any  portion  received  by 
the  executors  from  that  source  subsequent  to  the  death  of  the  husband 
woidd  form  no  proper  charge  against  the  community,  and  could  not  bt? 
properly  deducted  from  if  under  the  facts  of  this  case,  unless  it  be  first 
shown  affirmatively  that  the  sums  so  received  were  not  the  result  of 
profits  made  subsequent  to  the  marriage  by  the  firm  of  which  the  hus- 
band was  a  member.  It  Is  too  well  settled  to  require  the  production  of 
authority,  and  results  necessarily  from  the  very  nature  of  partnership,. 
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that  no  partner  can  at  his  option  withdraw  from  the  firm  with  his  origi- 
nal capital  or  any  specific  sum  of  money  at  any  time  without  reference 
to  debts  due  by  the  firm  or  to  the  sufficiency  of  the  assets  of  the  fimv 
to  pay  not  only  him  but  his  co-partners  also  any  amounts  which  may 
be  due  them.  Hence  it  results  that  he  can  neither  be  said  to  be  worth 
any  specific  sum  until  all  these  facts  are  first  ascertained,  nor  can  he 
even  maintain  an  action  against  his  co-partners  for  any  specific  sum,  but 
only  for  a  settlement  and  ascertainment  through  such  settlement  of  the 
actual  amount  to  which  he  may  be  entitled,  and  upon  such  settlement  it 
may  actually  turn  out  that  whatever  amount  he  may  have  put  into  the 
common  venture,  and  in  whatever  proportion  he  may  be  entitled  to 
share  in  the  profits,  he  may  actually  realize  nothing.  His  entire  capital 
and  interests  may  be  absorbed  either  through  the  chances  of  trade  or  the 
mismanagement  or  unfaithfulness  of  his  partners.  And  this  is  especially 
true  of  a  business  conducted  in  a  large  commercial  city  like  Ndw  Orleans 
where,  as  very  properly  stated  by  plaintiffs  counsel  fortunes  are 
often  made  or  lost  in  a  day  or  in  a  few  months.  It  is  then  impossible 
from  the  evidence  before  us  to  determine  how  much  if  any  of  the  separ- 
ate funds  of  the  husband  were  used  for  the  benefit  of  the  community, 
and  how  much  of  the  funds  derived  by  him  subsequent  to  the  marriage 
from  the  commercial  partnership  of  which  he  was  a  member  at  the  time 
of  the  marriage  and  for  several  months  after  were  derived  from  profits 
made  subsequent  to  the  marriage,  his  share  of  which  if  so  made,  which 
the  law  presumes  in  the  absence  of  proof  to  the  contrary,  were  of  right 
a  part  of  the  community  and  must  be  treated  and  held  as  such. 

In  order  that  no  injustice  may  be  done  and  to  give  to  the  parties  an 
opportunity  to  make  fuller  and  more  certain  proof  both  as  to  facts  and 
amounts — 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  decree  here- 
tofore rendered  by  this  court  be  avoided  and  annulled;  that  the  judg- 
ment appealed  from  be  and  it  is  avoided  and  set  aside,  and  this  case 
remanded  to  the  court  below  to  be  further  proceeded  in  in  accordance- 
with  the  principles  of  this  opinion.  It  is  further  ordered  that  the  costs 
of  this  appeal  be  paid  by  the  succession  of  John  Denegre,  deceased,  and 
that  all  other  costs  await  the  final  determination  of  the  cause. 
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No.  6861. 
State  ex  rel.  Sam  Lisso  vs.  W.  P.  Peck. 

The  mere  failure  of  a  partjr  who  has  been  elected  to  a  constitutional  oiSce  to  qualifr 
within  thirty  days  from  the  date  of  his  commission,  can  not  be  construed  into 
an  abandonment  of  the  office. 

A  compact  with  his  deputy  made  by  a  clerk  of  court,  which  stipulates  that  the 
deputy  shall  perform  the  duties  of  the  office,  and  the  clerk  shall  receive  a  pro- 
portion of  the  official  fees,  or  a  fixed  monthly  sum.  is  not  such  a  transacdon  as 
will  forfeit  the  clerk's  riirht  to  his  office,  and  thus  create  a  vacancy  in  it. 

A  PPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Red 
i\.  River.    Pierson,  J.    Jury  trial. 

W,  Hke  HaU,  District  Attorney,  L.  B.  Wathins,  Elam  &  Sutherlm,  and 
J.  F.  Fierson  for  plaintiff  and  appellant. 

John  B.  Eoberson  and  John  L,  Scales  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  brings  this  suit  under  the  Intrusion  Act, 
being  joined  by  the  district  attorney,  for  the  office  of  derk  of  the  Dis- 
trict court  for  Red  Biver  parish,  alleging  that  he  is  entitled  thereto  by 
virtue  of  an  appointment  by  the  Governor  made  to  fill  a  vacancy. 

The  respondent  denies  there  was  a  vacancy,  and  claims  that  he  was 
and  is  the  clerk  by  virtue  of  an  election  in  November  1876,  and  that  be 
has  been  commissioned  and  has  qualified,  and  has  acted  as  clerk  ever 
since  his  qualification. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for  the  defend- 
ant, and  judgment  being  entered  accordingly,  the  relator  prosecutes  this 
appeal 

It  is  conceded  that  the  defendant  was  elected  clerk  in  November 

1876.  He  was  commissioned  December  21, 1876  by  the  then  acting  Gov- 
ernor.  He  was  again  commissioned  by  Governor  Nichols  on  16  January 

1877.  On  the  19th  of  that  month  he  appears*  to  have  taken  an  oath  as 
clerk  before  one  Honore,  styling  himself  Secretary  of  State,  which  was 
not  a  qualification  because  of  want  of  official  status  of  the  person  thus 
styling  himself,  since  we  take  judicial  cognisance  of  the  f^t  that  W.  A. 
Strong  was  Secretary  of  State  at  that  time.  He  did  not  attempt  to 
qualify  further  until  later — indeed  his  commission  from  Governor 
Nichols  was  not  delivered  manually  to  him  until  between  the  Ist  and 
10th.  of  March,  although  he  knew  it  had  been  brought  up  from  New 
Orleans  shortly  after  its  date,  and  was  in  the  possession  of  Wcessor  who 
brought  it.  His  qualification  was  accomplished  on  May  7. 1877,  but  he 
had  presented  his  ofilcial  bond  to  the  District  Judge  for  approval  a  week 
or  ten  days  before  that  day. 

« 

Meantime  the  old  incumbent  Wester  held  over  and  discharged  the 
duties  of  clerk,  but  he  had  been  elected  sheriff  at  the  election  of  the 
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previous  November,  and  qualified  to  that  office  April  30, 1877.  On  that 
day  he  vacated  the  clerk's  office.  Peck  was  already  endeavoring  to 
qualify  as  clerk.  About  that  time,  or  within  the  three  preceding  days, 
he  bad  presented  his  bond  for  approval  to  the  judge  at  his  residence  in 
a  neighboring  parish  and  it  was  rejected.  The  seventh  of  May  was  the 
opening  day  of  the  term  of  the  District  court  for  Red  River  parish.  No 
one  had  qualified  as  clerk,  at  the  usual  hour  for  opening  court,  and  it 
was  adjourned  until  the  following  morning. 

Peck  gave  a  satisfactory  bond  and  took  the  oath  of  office  on  the 
7th.  after  court  had  been  adjourned — a  few  minutes  before  12  o'clock  as 
some  witnesses  say,  two  or  three  hours  later,  according  to  others.  He 
took  possession  of  the  office  on  same  day,  and  has  been  clerk  ever  since. 

On  the  morning  of  the  7th.  of  May  several  lawyers  in  attendance  on 
the  court  telegraphed  the  Governor  there  was  no  clerk.  He  appointed 
Liisso,  the  relator,  immediately,  who  having  received  the  commission  on 
the  14th,  qualified  on  the  18th.  and  instituted  this  suit  on  the  following 
day. 

We  think  his  appointment  bad.    There  was  no  vacancy  to  fill. 

The  grounds  upon  which  the  relator  relies  are,  that  Peck  vacated  his 
office  of  clerk  by  failing  to  give  bond  within  thirty  days  from  the  date 
of  his  commission,  to  support  which  sec.  361  of  the  Revised  Statutes  of 
1870  is  cited,  and  that  he  had  sold  the  office  to  D.  H.  Hayes  which  is 
contrary  to  good  morals  and  public  order. 

We  may  remark  here  the  inconsistency  between  the  two  pleas,  for 
if  the  office  was  vacant  after  the  expiration  of  thirty  days  from  the 
date  of  Peck's  commission,  and  his  right  to  it  had  lapsed  from  that 
time,  then  he  had  no  office  to  sell  in  May  following.  But  it  can  scarcely 
be  seriously  contended  that  the  right  to  a  constitutional  office  is  ipso 
facto  lost  by  failure  to  comply  with  a  directory  provision  of  a  statute 
upon  bonds,  the  object  and  purpose  of  which  is  to  designate  the  persons 
who  shall  approve  official  bonds,  to  prescribe  their  formalities,  where  the 
sureties  must  reside,  and  other  cognate  matters. 

The  legislature  has  not  declared  that  failure  to  execute  a  bond 
within  thirty  days  shall  operate  ipso  facto  a  divestiture  of  a  constitu- 
tional office,  though  such  failure  may  well  be  considered  as  a  presump- 
tion of  abandonment,  and  until  it  does  declare  what  acts  or  omissions  of 
the  officer  elect  shall  constitute  a  conclusive  presumption  of  abandon- 
ment, if  indeed  it  has  that  power,  it  is  not  for  us  to  do  so.  Under  the 
facts  of  this  case,  the  presumption  is  against  an  abandonment  by  the 
defendant  He  had  twice  attempted  to  qualify  before  Wester  vacated, 
and  his  bonds  were  rejected.  So  far  from  abandoning  his  right  to  the 
office,  his  third  bond  was  tendered  and  accepted  before  the  qualification 
of  the  relator. 
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Nor  do  we  think  the  arrangement  made  by  Peck  for  performing,  or 
having  performed  the  duties  of  his  office  properly,  is  to  be  denominated 
a  sale  of  its  functions  and  franchises,  or  if  a  sale,  however  reprehensible,, 
that  it  operates  ipso  facto  a  loss  of  the  office  and  a  consequent  vacancy. 
The  recital  of  the  arrangement,  as  fully  disclosed  by  the  evidence,  will 
rather  shew  that  the  parties  do  not  merit  the  harshness  with  which  the 
relator's  coimsel  have  characterized  their  conduct. 

Peck  agreed  with  Hayes  that  the  latter,  whom  he  appointed  his 
deputy,  should  perform  all  the  duties  of  the  office,  and  that  himself 
should  receive  either  a  proportionate  part  of  the  fees,  or  a  stated  sum 
each  month.  What  was  the  motive  for  this  agreement  does  not  very 
clearly  appear.  It  is  in  one  place  either  stated  or  hinted  that  Peck  could 
not  give  bond  unless  he  made  that  agreement.  There  were  persons  who* 
were  willing  to  become  his  bondmen,  provided  he  would  place  a  respon* 
sible  and  competent  deputy  in  the  office,  who  should  actively  discharge 
its  functions,  while  himself  would  be  delegated  to  the  more  congenial 
occupations  of  his  *  retail  saloon'  in  another  quarter  of  the  village.  Cer- 
tain it  is,  that  the  arrangement  contributed  to  the  dispatch  of  business, 
and  it  does  not  want  parallel  cases  either  in  the  past  or  present  to  justify 
it.  The  frequency  with  which  such  arrangements  are  made  redeems 
this  from  the  reproach  of  singularity,  and  relieves  it  from  the  suspicion 
of  bad  intent. 

The  relator  has  failed  to  convince  us  that  his  appointment  was 
made  under  circumstances  justifying  it,  and  he  has  therefore  no  right 
to  the  office  he  demanded. 

Judgment  affirmed. 

ISO    88S)  -'  ---     —      -"       — 
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The  object  of  the  rule  Jiisi  in  a  mandamus  proceedinflr  is  not  to  ascertain  whether 
the  court  erred  in  granting  the  rule,  but  whether  the  mandamus  should  be 
made  peremptory.  And  hence  It  is  to  the  latter  inquiry  alone  that  the  respond- 
ent should  address  himself. 

A  party  having  occasion  to  apply  for  mandamus  in  two  suits,  before  the  same  judge, 
may  state  his  causes  of  complaint,  with  respect  to  both,  in  a  single  petition. 

The  bond  for  a  suspensive  appeal  from  a  judgment  which  does  not  decree  the  pay- 
ment of  a  certain  sum  of  money,  or  the  delivery  of  a  movable,  or  an  immovable, 
need  only  be  for  an  amount  sufficient  to  pay  costs. 

The  bond  for  a  suspensive  appeal  from  a  judgment  which  orders  the  sheriff  to  put 
a  party  in  possession  of  certain  real  estate,  should  be  for  a  sum  excee^ding  by 
one  half  the  estimated  value  of  the  revenues  of  the  property  pending  the  appeal, 
and  for  whatever  additional  sum  may  seem  necessary  to  cover  injury  or  deteri- 
oration which  may  be  caused  to  the  property  by  the  appellants  during  the  time 
they  may  continue  in  possession. 
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4  PPLICATION  for  a  mandamus. 

F.  M.  Voorhies  for  relator. 

Jos.  A.  Breaiix,  L,  J.  Gary,  and  W,  F.  Schiving  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Charles  C.  Durand.  administrator  of  the  succession  of 
Charles  Durand,  Jr.,  obtained  an  order  from  the  parish  court,  und^r 
which  he  caused  to  be  offered  for  sale  by  the  sheriff  certain  real  prop- 
erty, which  was  adjudicated  to  Alphonse  Tertrou  at  the  price  of  $10,134. 
Tertrou  refused  to  pay  the  cash  which  was  demanded  of  him ;  and  the 
sheriff  proceeded  to  offer  the  property  again,  when  it  was  adjudicated 
to  C.  C.  and  John  L.  Durand,  at  the  price  of  92235. 

The  administrator  filed  a  tableau  or  statement  of  the  property  of 
the  succession,  and  of  the  debts  and  charges  to  be  paid,  and  the  taxes 
and  funeral  expenses  paid.  Tertrou  filed  an  opposition  in  which  he 
claimed  to  be  a  creditor  for  an  amount  exceeding  $16,000,  secured  by 
mortgage  on  the  property  adjudicated  to  him ;  and  he  asserted  the 
right  to  retain  the  amount  of  his  bid,  $10,134,  on  account  of  the  larger 
sum  due  to  him. 

The  parish  judge  ordered  the  tableau  to  be  amended  in  several  par- 
ticulars which  it  is  not  necessary  to  state  now.    His  decree  is  as  follows: 

"  Let  the  claim  of  Alphonse  Tertrou  as  mortgage  creditor  be  recog- 
nized and  placed  upon  the  tableau.  Let  the  bid  of  Alphonse  Tertrou 
upon  the  succession  property  sold  on  the  thirtieth  of  August,  1876,  be 
recognized  as  valid.  Let  the  tableau  be  amended  as  above  set  forth; 
and,  as  so  amended,  let  the  same  be  homologated." 

This  suit  is  number  2249  of  the  docket  of  the  parish  court. 

In  his  capacity  as  administrator,  C.  C.  Durand  caused  a  writ  of  fieri 
facias  to  issue  on  a  judgment  against  Alphonse  Tertrou,  which  Tertrou 
enjoined  ;  and  he  claimed  the  right  to  have  the  judgment  compensated 
by  the  mortgage  debt  .due  him.  The  parish  judge  decreed  that  Tertrou 
be  recognized  as  a  mortgage  creditor  of  the  succession  of  Charles 
Dutand,  Jr.,  for  the  sum  of  $10,879,  with  interest,  less  the  sum  of  $10,- 
134,  a  credit  allowed  in  his  petition.    The  decree  proceeds : 

"Let  the  injunction  be  made  perpetual,  the  plea  of  compensation 
be  admitted,  and  let  the  adjudication  to  Alphonse  Tertrou  be  recog- 
nized. The  sheriff  of  the  parish  of  St.  Martin  is,  therefore,  ordered  to 
execute  a  deed  of  sale  in  favor  of  Alphonse  Tertrou,  and  to  place  hira 
in  possession  of  the  premises  upon  his  complying  with  the  requisites 
of  the  law. 

"It  is  further  decreed  that  the  pretended  adjudication  to  C.  C.  Durand 
and  John  Durand  be  declared  null  and  void,  and  that  the  deed  of  the 
sheriff  to  those  parties  be  annulled  and  canceled." 
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This  suit  is  entitled  Alphonse  Tertrou  vs.  C.  C.  Durand  and  others, 
number  8166  of  the  docket  of  the  parish  court 

In  the  succession  suit,  number  2249,  C.  C.  Durand  as  administra- 
tor, and  personally,  and  John  L.  Durand  applied  for  a  suspensive, 
and,  in  the  alternative,  for  a  devolutive  appeal,  which  the  parish 
judge  granted  on  their  giving  bond  in  the  sum  of  $500  for  a  devolu- 
tive, and  $15,000  for  a  suspensive,  appeal  Four  other  appeals  were 
applied  for  by  creditors  of  the  succession ;  and  on  each  appeal  the 
bonds  were  fixed  at  $500  and  $15,000  for  the  devolutive  and  suspensive 
appeals  respectively.  Among  the  appellants  were  Alphonse  Tertrou  and 
Mrs.  Euphemie  Rroussard,  widow  of  Charles  Durand,  Jr.,  the  latter 
claiming  to  be  a  mortgage  creditor  for  some  $3000  for  her  dotal  and 
paraphernal  rights. 

In  the  injunction  suit,  number  8166,  C.  C.  Durand  as  administrator, 
and  personally,  and  John  L.  Durand  moved  for  an  appeal,  and  so  did 
Mrs.  Euphemie  Broussard  separately.  On  each  of  these  motions  the 
parish  judge  fixed  the  amount  of  the  bonds  at  $500  for  a  devolutive,  and 
$15,000  for  a  suspensive,  appeal. 

The  Durands  in  one  petition,  and  Mrs.  Broussard  in  another, 
applied  to  this  court  for  writs  of  mandamus  to  compel  the  parish  judge 
1K>  grant  the  appeals  prayed  for  by  them  in  the  two  suits  respectively, 
on  their  giving  bonds  in  conformity  with  article  577  of  the  Code  of  Prac- 
tice. 

The  parish  judge  excepted  in  both  cases.  We  shall  notice  but  one 
ground  of  exception,  which  is,  that  two  writs  of  mandamus  can  not  be 
applied  for  in  one  petition ;  and  as  separate  appeals  were  applied  for  in 
the  court  below  in  the  two  suits,  numbers  2249,  8166,  the  same  distinc- 
tion should  be  observed  in  the  application  for  mandamus. 

He  also  answered  to  the  merits,  in  the  event  that  this  court  should 
decide  that  the  issues  can  be  passed  upon  in  the  manner  in  which  they 
are  presented.  It  is  not  necessary  to  set  out  these  answers  in  full 
They  state  no  fact  in  support  of  his  rulings  in  fixing  the  amount  of  the 
bonds ;  and  we  refer  to  them  only  to  notice  his  statement  that  this 
court  has  recently  decided  that  the  administration  as  a  creditor  can  not 
appeal  without  giving  bond  in  an  amount  equal  to  one  half  more  than 
th6  assets  of  the  succession.  He  refers  to  no  case,  and  we  do  not  recol- 
lect any  case,  in  which  any  such  decision  was  ever  made.  If  any  such 
decision  has  been  made  it  should  be  at  once  overruled ;  and  we  take 
occasion  now  to  say  that  no  such  decision  can  be  maintained  either  on 
principle  or  authority. 

So  far  as  the  exceptions  are  concerned,  if  that  form  of  pleading  is 
admissible  in  such  a  proceeding  as  this,  which  we  are  not  disposed  to 
concede,  they  would  tend  to  show  merely  that  the  rule  nisi  should  not 
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have  been  granted  by  this  court.  When  such  a  showing  is  made  by  the 
relator,  in  his  ex  parte  application  for  the  writ  of  mandamus,  as  satisfies 
the  court,  prima  faciei  that  he  is  entitled  to  the  remedy  which  he  seeks, 
it  is  the  business  of  the  judge,  or  other  person  to  whom  the  rule  to 
show  cause  is  addressed,  not  to  set  up  technical  or  other  objections 
which  merely  tend  to  show  that  the  rule  nisi  should  not  have  beea 
granted,  and  that  this  court  erred  in  that  respect,  but  to  state  any  fad; 
appearing  of  record,  which  may  have  been  omitted  by  the  relator,  or  to 
refer  to  any  law  which  would  show  that  the  peremptory  mandamus, 
which  is  not  granted  until  both  parties  have  been  heard,  should  be 
refused. 

The  object  of  the  ride  rdsi  is  to  obtain  all  the  information  necessary 
to  a  correct  decision.  The  relator  makes  his  statement  under  oath. 
The  rule  to  show  cause  is  intended  to  enable  the  respondent  to  make 
his  statement;  and  it  does  not  concern  the  one  or  the  other  of  them 
that  this  court  has  chosen  to  permit  the  party  having  occasion  to  apply 
for  mandamus  in  two  suits,  before  the  same  judge,  to  state  his  causes  of 
complaint  in  respect  to  both  in  a  single  petition. 

The  right  of  appeal  is  a  precious  one,  and  it  should  be  favored  and 
aided  by  the  courts.  There  should  be  no  difficulty  in  fixing  the  amount 
of  the  bond  for  an  appeal  in  any  case.  Where  the  judgment  is  for  a 
specific  sum  the  party  cast  must  give  bond,  for  a  suspensive  appeal,  for 
a  sum  exceeding  by  one  half  the  amount  for  which  the  judgment  was 
given.    C.  P.  Art  .575. 

If  the  judgment  decree  the  delivery  of  a  movable  of  perishablo 
nature,  the  security  for  a  suspensive  appeal  must  be  for  an  amount 
exceeding  by  one  half  the  estimated  value  of  such  movable.  C.  P.  Art 
576. 

If  the  judgment  decree  the  delivery  of  real  estate  not  of  a  perish- 
able nature,  security  shall  only  be  required  to  an  amount  exceeding  by 
one  half  the  estimative  value  of  the  revenue  to  be  derived  from  such 
real  estate,  pending  the  suit ;  and  for  such  further  amount  as  the  judge 
may  determine  as  surety  for  an  injury  or  deterioration  which  may  be 
caused  to  the  estate  by  the  appeUant  while  in  possession  of  the  same. 
C.  P.  Art  577. 

In  all  cases  not  falling  within  the  terms  and  provisions  of  these 
articles,  no  other  security  is  necessary  than  such  as  will  suffice  to  cover 
the  costs. 

In  the  succession  suit,  number  2249,  the  judgment  does  not  con- 
demn any  one  to  pay  any  sum  of  money,  nor  to  deliver  any  movable  or 
immovable.  .  It  amends  the  tableau  so  as  to  place  Tertrou  on  it  as  a 
mortgage  creditor ;  it  rejects  the  claims  of  certain  persons  claiming  to 
be  creditors ;  it  recognizes  the  bid  of  Tertrou,  and  settles  the  rank  of 
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the  creditors.  The  admiDistrator,  or  any  creditor  whose  interests  are 
affected  by  that  judgment,  has  the  right  of  appeal ;  and  no  security  can 
be  required  of  them  beyond  such  as  will  suffice  to  pay  the  costs. 

All  this  has  been  fully  explained  and  laid  down  clearly  in  Millaudon 
vs.  Percy,  7  N.  S.  352 ;  Blanchin  ys.  Fashion,  10  An.  345 ;  State  ex  rel 
Hicky  vs.  Judge  Fourth  District  Court,  20  An.  108  ;  State  ex  rel.  Gaus- 
sin  vs.  Judge  of  Second  District  Court,  21  An.  43  ;  Succession  of  Cloney, 
29  An.  328 ;  State  ex  rel  Smith,  29  An.  838. 

The  other  case,  number  8166,  is  somewhat  peculiar.  Tertrou  bid 
$10,134  for  the  property,  but  he  has  not  paid,  nor  does  he  intend  to  pay, 
any  part  of  this  sum  into  the  hands  of  the  administrator.  He  simply 
proposes  to  credit  it  on  the  mortgage  debt  which  he  claims  of  the  suc- 
cession. The  judgment  requires  the  sheriff  to  make  him  a  title  to  the 
property,  and  to  put  him  in  possession.  The  appeal  will  suspend  the 
execution  of  this  order ;  but  the  case  will  probably  be  heard  and  deter- 
mined at  the  June  term,  1878,  or  within  some  seven  or  eight  months 
after  the  date  of  the  judgment.  The  appellants  should  be  required  to 
give  bond  for  a  sum  exceeding  b^'  one  half  the  value  of  the  revenues 
which  the  property  ought  fairly  to  yield  during  the  time  for  which  this 
appeal  will  probably  be  pending  ;  and  an  additional  sum  might  also  be 
required,  to  cover  injury  or  deterioration  which  may  be  caused  to  the 
property  by  the  appellants  during  the  time  they  may  continue  in  pos- 
session under  the  suspensive  effect  of  their  appeals.  Without  proof 
that  the  party  in  possession  was  so  managing  and  dealing  with  the 
property  as  to  abuse  and  injure  it,  or  to  diminish  its  value  by  waste, 
there  would  be  no  occasion  to  require  any  large  amount,  if  any  thing,  on 
this  score. 

We  have  no  idea  what  revenue  this  property  yields,  nor  whether  it 
is  productive  or  not ;  nor  have  we  any  information  which  would  enable 
us  to  indicate  the  amount  of  security  which  should  be  required  in  this 
case  more  definitely  than  we  have  done.  It  is  not  our  province  to  fix 
the  amount  of  appeal  bonds;  and  we  can  only  say,  when  a  bond  is 
presented  for  our  consideration  and  brought  within  our  cognizance, 
whether  or  not  it  is  sufficient  in  the  given  case.  We  have  endeavored 
to  express  our  views  of  the  law  in  such  a  manner  as  will  make  them 
serve  as  a  guide  to  the  parish  judge,  and  enable  him  so  to  use  the  dis- 
cretion vested  in  him  as  to  protect  and  secure  the  rights  of  the  appellees, 
and  to  permit  the  appellants  to  exercise  their  right  of  appeal  on  the 
terms  and  conditions  prescribed  by  law. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  mandamus 
herein  prayed  for  be  made  peremptory;  and,  accordingly,  that  Carter 
Basset,  parish  judge  of  the  paiish  of  St.  Martin,  be  ordered  and  required 
to  grant  unto  Charles  C.  Durand,  as  administrator  of  the  succession  of 
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Chaxles  Durand,  Jr.,  and  in  his  own  right,  and  John  L.  Durand,  and 
unto  Mrs.  Euphemie  Broussard,  widow  of  Charles  Durand,  Jr.,  the  sus- 
pensive appeals  demanded  by  them  in  the  suit  number  2249  of  the 
docket  of  the  parish  court  of  St  Martin,  on  their  giving  bond  and  secu- 
rity in  such  sum,  to  be  fixed  by  the  said  judge,  as  will  be  sufficient  to 
oover  and  secure  the  costs  which  they  may  be  condemned  to  pay  by 
the  judgment  and  decree  to  be  rendered  by  this  court  on  their  said 
appeals  respectively;  and  that  the  said  parish  judge  be  also  ordered  and 
required  to  grant  to  the  said  Charles  C.  Durand,  in  his  said  capacity 
as  administrator,  and  personally,  and  John  L.  Durand,  and  unto  Mrs. 
Euphemie  Broussard,  widow  of  Charles  Durand,  Jr.,  the  suspensive 
appeals  by  them  demanded  in  the  suit  number  8166  of  the  docket  of 
«aid  parish  court,  on  their  giving  bond  and  security  jn  a  sum  to  be  fixed 
by  the  said  parish  judge,  in  accordance  with  the  terms  and  provisions 
of  Art.  577  of  the  Code  of  Practice,  and  the  views  and  opinions  herein 
expressed;  and  that  the  said  parish  judge  pay  all  the  costs  of  this  pro- 
•ceeding. 

Mr.  Justice  DeBlanc  recused  himself  in  this  cause. 


No.  6914. 
State  ex  rel.  E.  Rabasse  vs.  Police  Jury  of  Terrebonne  Parish. 

Where  an  act  of  the  Lesrislature  authorizes  a  parish  to  issue  its  bonds  for  a  certain 
purpose,  in  such  form  and  denomination  as  the  police  jury  of  the  parish  shall 
prescribe,  the  police  jury  must  specially  authorize  the  issue  of  the  bonds,  and 
the  bonds  must  be  signed  by  the  persons  designated  by  the  Legislature;  and  in 
default  of  this  action  of  the  police  jury  and  this  signature  of  the  bonds,  all 
bonds  issued  under  color  of  said  legislative  act  are  invalid. 

When  a  law  directs  that  certain  bonds  of  a  parish  shall  be  signed  by  a  majority  of 
the  members  of  its  police  jury,  it  means  a  majority  of  the  members  designated 
by  the  jury.  It  does  not  mean  any  majority  of  its  members,  not  selected  for  the 
purpose  by  the  jury. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Terre- 
bonne.   Beattie,  J. 

Thomas  L.  Winder  for  relator  and  appellant. 

L.  F,  SutJiron  for  respondents  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  is  the  holder  of  certain  instruments, 
denominated  Bonds  of  the  parish  of  Terrebonne,  amounting  to  four 
thousand  seven  hundred  and  seventy-five  dollars,  with  interest  coupons 
attached.  Having  demanded  payment  of  the  over-due  coupons  from 
the  parish  Treasurer,  and  having  been  refused,  he  obtained  this  man- 
damus to  the  tax  collector  of  that  parish  to  collect  forthwith  a  tax  sufft- 
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dent  to  pay  the  past  due  iDtereet  and  that  next  falling  due,  and  also  one 
tenth  of  the  principal,  in  accordance  with  the  provisions  of  the  Act  of 
March  23, 1874,  and  of  an  ordinance  of  the  police  jury  of  May  6, 1876. 
He  prayed  further  that  the  police  jury  be  commanded  to  enforce  tiiat 
ordinance,  which  he  alleges  is  amendatory  of  one  of  July  31, 1874  and 
another  of  March  9, 1875. 

The  tax  collector  and  the  police  jury  answer,  that  the  proceeding 
by  mandamus  is  not  permissible  for  the  purpose  of  the  relator  because 
the  power  conferred  upon  them  by  the  Act  of  the  General  Assembly  is 
to  be  exercised  only  at  their  discretion,  and  that  they  have  not  yet 
issued  the  bonds  provided  for  in  the  Act — that  the  bonds  sued  on  are 
null  and  void  and  are  not  valid  obligations  of  the  parish  for  these  rea- 
sons ;  1.  They  were  not  issued  by  authority  of  the  police  jury  and  a 
commissioner,  2.  No  ordinance  was  passed  by  the  jury  authorizing 
their  issuance,  nor  prescribing  the  quantity  of  them  or  fixing  their 
denomination,  nor  prescribing  the  rate  of  taxation  for  their  redemption 
and  the  payment  of  interest,  3.  there  was  no  ordinance  prescribing  the 
form  of  the  bonds,  nor  when  they  should  mature. 

There  was  judgment  for  the  defendant  below  and  the  relator  appeala 

An  act  was  passed  by  the  l^^lature  creating  a  board  of  commis- 
sioners to  examine  and  ascertain  the  valid  outstanding  indebtedness  of 
the  parish  of  Terrebonne,  and  authorizing  the  police  jury  of  that  parish 
to  issue  bonds  to  take  up  and  fund  the  same.  Acts  1874,  p.  124.  The 
commissioners  are  named  in  the  act,  and  full  power  is  conferred 
upon  them  to  determine  upon  the  validity  of  all  outstanding  claims 
against  the  parish,  and  to  call  on  holders  for  their  presentation.  It  is 
then  provided  that  the  police  jury,  in  conjunction  with  one  oommis- 
sioner,  is  empowered  to  issue  bonds  of  the  parish  not  exceeding  twenty 
thousand  dollars,  interest  to  be  paid  semi-€mnually,  for  the  sole  purpose 
of  taking  up  this  debt  Directions  are  given  that  these  bonds  must  be 
signed  by  a  majority  of  the  police  jurors  and  one  oommisaioner,  and 
their  denomination  is  fixed.  The  police  jury  is  required  to  levy  a  tax 
sufficient  to  redeem  one  tenth  of  the  bonds  annually,  and  the  yearly 
interest,  and  the  ordinance  of  that  body,  passed  for  that  purpose,  is  to 
remain  in  force  until  the  redemption  of  all  the  bonds  and  the  payment 
of  all  the  interest  The  closing  proviso  of  the  act  is,  that  it  is  not  to  be 
so  construed  as  to  deprive  oourts  of  the  power  of  adjudicating  upon  any 
claim  which  may  be  rejected  by  the  commissioners.    .     . 

On  the  first  of  May  following  the  passage  of  this  Act  the  police  jury 
passed  a  resolution  that  a  committee  of  two  be  appointed  to  obtain 
blank  bonds  for  the  purpose  of  bonding  the  parish  debt  under  it,  and 
later  $250  was  appropriated  to  enable  this  committee  to  buy  the  blanks. 
On  July  31, 1874  that  body  resolved  there  should  be  levied  a  tax  of  $665 
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to  pay  the  semi-annual  interest  accruing  on  the  bonds  which  have  been 
issued  under  the  act  of  the  legislature.  No  ordinance  had  been  passed 
directing  the  issuance  of  the  bonds,  but  only  resolutions  providing  ways 
and  means  for  getting  the  blanks  which  would  be  needed  when  the 
bonds  were  directed  to  be  issued. 

On  March  9, 1875  the  jury  resolved  that  a  tax  of  one  mill  be  levied 
lor  the  purpose  of  meeting  the  interest,  and  redeeming  one  tenth  of  the 
principal  annually  of  the  parish  bonds,  and  on  May  6, 1876  an  ordinance 
was  adopted,  amendatory  of  this  resolution,  authorizing  the  levy  of  a 
tax  of  one  mill  on  the  dollar  upon  all  taxable  property  to  redeem  annu- 
ally one  tenth  of  the  bonds  issued  under  the  Act  of  the  legislature  and  a 
tax  of  one  and  a  half  mills  to  pay  the  interest  annually  accruing. 

The  commissioners  named  in  the  Act  met  on  June  22  1874,  and 
elected  one  of  their  number  to  sign  the  bonds  issued  under  its  provis- 
ions. They  had  formally  organized  in  April,  and  had  published  a  noti- 
fication to  all  holders  of  parish  warrants,  scrip,  or  other  claims  to  pre- 
sent them  to  the  board  for  inspection.  They  received  the  scrip,  issued 
bonds  to  the  amount  of  over  fifteen  thousand  dollars,  and  destroyed  the 
scrip.    The  relator's  bonds  are  a  part  of  those  thus  issued. 

They  were  issued  illegally.  At  no  time  did  the  police  jury  pass  an 
ordinance  directing,  authorizing,  or  empowering  the  issuing  of  any 
bonds.  The  Act  of  March  23, 1874  empowered  the  police  jury  to  issue 
bonds  of  the  parish,  and  directed  that  a  majority  of  the  jurors  and  a 
commissioner  should  sign  them,  and  required  the  jury  to  levy  a  tax  to 
pay  them  and  the  annual  interest.  The  jury  levied  the  tax,  but  did  not 
authorize  the  bonds.  It  did  not  designate  which  of  them  should  sign 
the  bonds.  The  police  jury  is  a  political  entity,  and  acts  as  one  being. 
When  written  instruments  are  to  be  signed  by  it,  the  president  or  some 
members  selected  by  it,  act  for  the  body.  The  legislature  had  required 
that  a  majority  should  sign  these  bonds.  A  majority  was  three.  The 
3ury  should  have  designated  the  three.  To  hold  that  any  three  mem- 
bers of  a  police  jury  can  bind  the  parish  by  signing  bonds  in  its  name 
would  be  dangerous,  to  say  nothing  of  its  being  illegal. 

It  is  perfectly  manifest  that  the  board  of  commissioners  usurped 
the  functions  of  the  police  jury.  The  bonds  are  dated  July  1. 1874  and 
are  all  payable  ten  years  after  date.  The  attempt  to  prove  a  meeting  of 
the  police  jury  on  that  day  was  abortive.  Marie,  the  commissioner  who 
signed  the  bonds,  knew  of  no  meeting  on  that  day.  Kennedy,  a  mem- 
ber of  the  jury,  says  there  was,  and  he  attended  it  on  a  summons  from 
the  president,  and  then  recites  what  took  place  touching  the  bonds  with 
a  minute  circumstantiality  that  exhibits  an  extraordinary  memory  for 
details.  He  was  testifying  more  than  three  years  after  the  meeting. 
We  do  not  believe  him.  The  clerk  of  the  police  jury  is  not  certain 
19 
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there  was  a  meetiDg.  Yet  his  records  contain  no  account  of  it  He  does 
not  even  remember  whether  he  was  at  it  or  not,  and  on  cross-examina- 
tion says,  he  supposes  the  police  jury  was  in  session  because  a  majority 
of  them  were  there.  That  was  the  day  they  were  signing  the  bonds. 
Condon,  Keys,  and  Cage  were  the  three  ttiat  signed  the  bonds,  and  of 
course  were  there,  but  there  is  nothing  to  indicate  Kennedy's  presence, 
who  remembered  every  thing  that  was  proposed  and  passed  whUe  the 
clerk  says  that  he  remembers  no  motions  or  resolutions,  and  certainly 
did  not  record  any.  The  president  of  the  jury  thinks  there  was  a  meet- 
ing of  that  body  on  1st.  July,  but  says  a  record  was  kept  if  there  was  a 
meeting — that  he  always  appointed  a  deputy  or  pro  tem.  clerk  when 
that  officer  was  absent,  and  he  required  him  to  note  the  proceedings  in 
the  same  way  the  clerk  did — and  that  if  there  was  a  meeting  on  that 
day,  the  minutes  will  shew  it.    The  minutes  contain  no  mention  of  it. 

The  commissioners  appear  to  have  read  the  act  as  conferring  upon 
them  the  power  of  bonding  what  is  called  the  indebtedness  of  the  parish. 
The  sequence  of  events  shews  this.  The  police  jury  obtained  the 
blanl^s,  and  did  nothing  else  until  after  the  bonds  were  issued.  On 
June  22d  the  commissioners  selected  one  of  their  number  to  sign  the 
bonds.  On  July  1st.  he  did  sign  them  and  three  members  of  the  jury 
signed  also.  On  July  Slst  the  jury  levied  a  tax  to  pay  the  interest 
accruing  upon  bonds  already  issued,  as  the  resolution  has  ^it,  and 
although  minutes  of  every  step  taken  by  the  jury  in  its  frequent  meet- 
ings about  that  time  relative  to  these  bonds  were  preserved,  nowhere  do 
we  find  any  trace  of  an  ordinance  authorizing  and  directing  the  issuance 
of  any  bonds,  but  on  the  contrary  the  phraseology  of  all  the  resolutions 
shews  that  the  members  supposed  that  nothing  was  to  be  done  but  buy 
blanks  for  signature,  and  after  they  were  signed  and  issued,  to  levy  a 
tax  to  pay  the  interest  and  one  tenth  of  the  principal.  The  bonds  shew 
this.  They  were  all  payable  at  one  time  viz  ten  years  after  date.  The 
jury  were  required  to  levy  a  tax  to  pay  one  tenth  each  year,  and  they 
did  it,  and  if  they  had  had  any  thing  to  do  with  ordering  the  bonds,  they 
would  have  made  one  tenth  payable  at  the  end  of  each  of  the  ten  years. 

The  duty  of  the  commissioners  under  the  legislative  Act  was  con- 
fined to  the  examination  of  claims  and  determination  of  their  validity. 
They  had  nothing  else  to  do  except  select  one  of  their  number  to  sign 
the  bonds.  But  they  appear  to  have  received  scrip,  warrants,  etc.  and 
of  their  own  motion  exchanged  bonds  for  them,  which  had  been  signed 
ready  for  their  use.  They  did  more.  They  destroyed  the  scrip.  They 
had  no  right  to  destroy  it.  They  should  have  examined  it,  and  have 
passed  upon  its  validity,  and  laid  their  report  before  the  police  jury  who 
alone  had  authority  to  exchange  bonds  for  it. 

We  may  remark  here  that  it  is  unnecessary  to  say  in  this  case 
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whether  the  legislature  can  confer  upon  such  a  board  the  power  so  to 
'  determine  the  validity '  of  alleged  claims  against  a  parish  as  to  create 
a  binding  and  unassailable  obligation  upon  it  Judicial  power  can  be 
exercised  only  by  the  courts  mentioned  in  the  constituton.  It  is  true 
the  Act  provides  that  any  person  whose  claim  is  rejected  may  invoke 
the  adjudication  of  a  court.  But  the  police  jury  and  the  tax  payers 
have  rights  also,  and  it  would  appear  that  where  a  claim  was  approved, 
it  was  intended  that  the  determination  of  the  board  of  commissioners 
was  in  that  case  to  be  final.  A  tribunal  that  is  clothed  with  such  extra- 
ordinary power  as  to  conclude  one  party  absolutely  by  its  decision, 
while  the  other  is  alone  left  free  to  demand  a  judicial  investigation,  may 
well  provoke  scrutiny  of  its  origin,  and  the  source  of  its  authority. 

Several  decisions  of  the  Supreme  Court  of  the  "United  States  are 
cited  by  relator's  counsel,  and  among  them  is  Commissioners  of  Knox 
Co.  vs.  Aspinwall,  21  Howard,  540.  In  these  cases,  the  bonds  were 
Issued  by  the  proper  authority,  and  in  accordance  with  the  act  of  the 
legislature.  We  have  seen  the  bonds  of  the  relator  were  issued  without 
the  authorization  of  the  police  jury,  the  body  specially  designated  by 
the  legislature  to  issue  them.  Lisso  v.  Parish  of  Red  River,  29  Annual, 
590. 

It  IB  unnecessary  to  consider  the  bills  of  exception  to  the  admission 
or  rejection  of  testimony,  as  without  the  testimony  objected  to  by  either 
side,  the  case  is  clearly  with  the  respondent. 

Judgment  affirmed. 


No.  6749.  |]2_|J 

Jean  Claverie  vs.  L.  A.  Gerodias  and  Her  Husband. 

Where  an  application  for  a  writ  of  injunction,  filed  in  conjunction  with  nn  opposi- 
tion to  a  seizure  and  sale,  is  referred  to  the  merits,  and  no  restraininfi:  order  was 
issued  until  after  a  hearing  on  the  merits,  it  is  immaterial  whether  the  affidavit 
for  the  injunction  was  le^rally  sufficient  or  not. 

The  mortfira^re  note  of  a  wife  knowingly  received  by  a  creditor  of  the  husband,  in 
satisfaction,  or  security  of  the  husband's  debt,  is,  in  the  hands  of  such  a  credi- 
tor, utterly  null  and  void. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Bogers, 
J. 

TV.  E,  Murphy  for  plaintiff  and  appellant. 
F,  Wichinard  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    Plaintiff  holding  a  note  of  Mrs.  Gerodias  for  32000, 
secured  by  mortgage  on  her  paraphernal  property,  executed  by  authority 
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of  the  Judge  of  the  Third  District  Court  of  Orleans,  took  executory 
process  thereon. 

The  defendant  filed  an  opposition  thereto,  alleging  that  the  note  was 
obtained  from  her  by  fraud  and  misrepresentation — that  the  recitals  ot 
the  act  of  mortgage  to  the  effect  that  Claverie  had  loaned  her  the 
amount  of  the  note  were  false  to  his.  knowledge — that  in  truth  said 
Claverie  never  gave  her  any  consideration  for  said  note — nor  did  she 
ever  at  any  time  owe  him  any  thing.  That  her  husband  and  his  partner, 
in  the  butcher  business,  were  in  debt  to  said  Claverie,  and  that  the  hus- 
band and  Claverie  arranged  this  plan  to  secure  said  indebtedness.  She 
prayed  for  an  injunction,  and  by  way  of  reconvention,  demanded  the 
nullity  of  the  mortgage,  the  erasure  of  its  inscription,  and  the  surrender 
to  her  of  the  note.  The  court  granted  an  order  on  plaintiff  to  show 
caiise  why  an  injunction  should  not  be  granted.  This  rule  was  cumu- 
lated with  the  merits,  and  there  was  final  judgment  for  opponent  as 
prayed  for  by  her.  Plaintiff  appeals.  Our  attention  is  called  to  excep- 
tions filed  by  plaintiff  to  opponent's  proceeding  in  the  court  below.  The 
exceptions  are — 

First — That  defendant  can  not  intervene  in  a  suit  against  herself. 

Second — That  an  intervention  is  not  permissiblerin  a  seizure  and  sale 
case. 

Third — That  defendant's  petition  or  opposition  is  too  vague;  and 

Fourth — That  the  affidavit  is  insufficient. 

There  is  no  force  in  any  of  these  exceptions.  She  does  not  intervene, 
but  files  an  opposition  and  petition  for  injunction  under  articles  G.  P. 
738  and  739.  The  petition  or  opposition  is  unusually  particular  and 
specific,  and  ample,  if  true,  to  serve  as  a  basis  for  the  relief  sought  The 
sufficiency  of  the  affidavit  for  injunction  is  matter  of  no  moment,  as  no 
injunction  was  granted  until  the  case  was  heard  on  its  merits,  and  only 
in  the  final  judgment. 

There  is  no  dispute  about  the  essential  facts  of  this  case.  Indeed, 
the  answer  of  Claverie  contains  this  admission:  "  That  the  said  note  was 
executed  by  the  said  Mrs.  Gerodias  for  the  purpose  of  being  delivered  to 
respondent  for  the  purpose  of  enabling  her  husband,  V.  Gerodias,  to 
obtain  the  means  of  carrying  on  his  trade  as  butcher,  and  was  given  bj 
him  to  respondent  for  that  purpose  to  the  knowledge  of  his  wife,  and 
that  your  respondent  has  given  said  Gerodias  and  wife  merchandise  for 
the  full  value  thereof." 

The  question  presented,  therefore,  for  our  decision  is,  whether  a 
creditor  of  the  husband,  can  knpwingly,  etc.,  validly  take  from  his 
debtor's  wife  her  note  and  mortgage  to  secure  the  husband's  debt  to 
him? 

It  is  hardly  necessary  to  do  more  than  ask  the  question.    The  law 


NEW  OKIiEANS.  FEBRUARY,  1878.  293* 


Claverie  vs.  Gerodlas. 


(C.  C.  2398),  forbids  the  wife  to  become  security  of  her  husband,  or  to 
bind  herself  or  property  for  hi3  debts.  Her  note,  for  such  a  purpose,  in 
the  hands  of  the  husband's  creditor,  who  takes  it  knowingly,  is  utterly 
null  and  void.  The  act  of  1855  (now  articles  126, 127  and  128  C.  C.)  has 
no  application  to  Qpch  a  case  as  is  here  presented.  Claverie,  the  plain- 
tiff, is  the  creditor  of  the  husband,  and  knowingly  takes  the  wife's  note 
for  the  amount  thus  due  him,  in  contempt  of  the  prohibitions  of  the 
Code,  and  without  the  the  slightest  pretense  that  he  was  ignorant  of  the 
true  facts ;  on  the  contrary,  judicially  avowing  that  he  took  the  note 
from  her  to  secure  the  debt  of  the  husband. 

It  is  unnecessary  to  decide  what  would  be  the  rights  of  an  innocent 
holder  of  the  note  in  a  case  like  this,  nor  the  effect  of  the  judge's 
authorization  quoad  the  rights  of  such  holder.  The  question  is  not  here 
presented.  The  only  question  is  whether  a  creditor  of  the  husband,  with 
full  knowledge  that  the  wife  is  becoming  surety  for  the  husband's  debt, 
can  himself  enforce  against  her  such  suretyship.  He  can  not  To  hold 
otherwise  would  be  to  expunge  from  the  Code  principles  which  are  fund- 
amental, and  to  permit  and  enforce  a  fraud  upon  the  law  as  well  as  upon 
the  wife. 

The  judgment  appealed  from  is  affirmed  with  costs  of  both  courts. 


No.  6488. 
Charles  Marin  et  aju  vs.  Sheriff  and  City  of  New  Orleans. 

Property  can  not  be  seized  under  a  fi.  fa.  and  sold  to  satisfy  a  judfirment  for  taxes, 
when  the  property  indicated  in  the  judgment,  writ  of  execution,  and  advertise- 
ment, is  merely  described  as  a  certain  number  of  lots,  in  a  certain  square, 
between  certain  streets.  Such  a  description  is  too  vagrue  to  identify  the  property. 

Writs  ot  fieri  facias,  issued  under  a  judgment  for  taxes,  are  not  returnable  within 
the  delay  prescribed  for  ordinary  writs  of  fi,  fa.,  but  remain  in  force  until  satis- 
fled,  or  ordered  to  be  returned  by  competent  authority. 

The  purchaser  of  property  against  which  no  debt  for  taxes  is  registered,  buys  it 
free  from  all  liens  for  taxes.  Such  property  is  not  liable  to  be  seized  to  satisfy  a 
judgment  against  itd  former  owner,  for  taxes  which  had  accrued  before  he  sold 
it. 

APPEAXi  from  the  Superior  District  Court,  parish  of  Orleans.    Lynch, 
J. 

Charles  Louque  for  plaintiflfe  and  appellants. 
Sam  P.  Blanc  for  defendants  and  appellees. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Egan,  J.,  and  on  the  rehearing  by  DeBlanc,  J. 

Egan,  J.    The  sheriff  of  the  parish  of  Orleans  being  about  to  sell 
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tor  the  payment  of  taxes,  alleged  to  be  due  to  the  city  of  New  Orleans, 
certain  lots  of  ground,  the  property  of  the  plaintlfk,  they  enjoined 
the  sale  upon  various  grounds,  among  which  are  that  the  taxes  were 
assessed  and  judgments  rendered  against  one  M.  A.  Peyroux,  daimed 
by  the  city  but  denied  by  the  plalntiffe  to  have  been  atormer  owner  of 
the  property,  and  that  there  was  no  registry  of  any  tax  or  other  lien 
affecting  the  property  at  the  time  of  their  purchase  and  that  of  their 
vendors;  that  the  city  can  not  seize  their  property  under  fieri  facias 
issued  upon  a  judgment  against  a  third  person;  that  the  description  of 
the  property  is  insufficient  and  not  such  as  to  determine  its  location,  and 
that  no  notice  of  seizure  was  ever  served  either  upon  the  plaintiffe  or 
the  debtor  in  execution,  M.  A.  Peyroux.  The  several  judgments  were 
all  obtained  in  the  usual  manner  for  the  enforcement  of  the  ooUectioQ 
of  city  taxes,  upon  filing  the  tax  lists,  which  also  appear  in  the  record, 
and  were  with  a  single  exception  all  rendered  as  well  as  the  property 
assessed  against  M.  A.  Peyroux.  That  exception  was  an  assessment 
and  judgment  against  Jules  Casnard,  one  of  the  plaintiffo  in  injupctioQ. 
As  the  seizure  in  this  case  is  of  the  property  of  the  judgment  and  tax 
debtor,  and  is  not  therefore  liable  to  the  most  important  objections 
raised  to  those  in  the  other  cases,  we  will  consider  it  first 

The  judgment  recognizes  a  "  lien  and  privilege"  upon  the  property 
described  in  the  tax  rolls  and  bills  or  claims  on  file."  That  descriptioD 
which  is  identical  with  that  in  the  seizure  and  advertisement  is  as  fol- 
lows: "Assessment  district  7,  square  373,  between  St.  Ann,  Main.  White, 
Dupr(5— 2  corners,  9  lots  28.2  xlOO,  132x141,  4  126x141,  6  188x100,  under 
the  head  of  description  of  real  estate.  It  will  be  at  once  apparent  that 
this  description  is  too  loose  and  unsatisfactory  for  the  purpose  of  assess- 
ment, recognition  of  lien  and  privil^e,  seizure,  advertisement,  or  sale: 
and  that  the  property  could  not  be  located  or  identified  by  iL  So  many 
lots  in  such  a  square  between  certain  streets,  without  giving  their 
respective  numbers,  is  really  no  description.  This  objection  would  have 
been  fatal  to  recovery  had  it  been  urged  before  judgment.  As  it  was 
not  we  can  only  consider  it  as  affecting  the  tax  lien  and  the  proceedings 
to  enforce  the  judgment,  as  to  which  it  is  well  taken.  The  plaintiff 
Casnard  also  alleges  as  one  of  the  grounds  of  injunction  that  the  writ 
had  expired  and  was  not  in  force  when  the  seizure  was  made,  and  none 
of  the  forms  of  law  had  been  observed  in  making  the  seizure.  The  writ 
issued  on  the  twenty-fifth  of  November,  1873.  The  sheriffs  re:um 
shows  it  was  "  received  December  1, 1873,  and  levied,"  but  does  not  state 
when  the  levy  took  place.  The  return  further  shows  that  on  the  twenty- 
first  of  May,  1875,  the  property  was  advertised  to  be  sold  on  the  twenty- 
third  day  of  June,  1875,  and  that  on  the  twenty-third  of  June,  1875, 
further  proceedings  under  the  writ  were  stopped  by  injunction.  Nothing 
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is  said  in  the  return  of  the  sheriff  having  returned  the  original  writ  and 
retained  a  copy,  nor  does  any  copy  or  other  subsequent  writ  appear  in 
the  record.  We  think  the  injunction  must  be  sustained  on  these  grounds 
also,  and  that  there  was  no  valid  subsisting  seizure,  and  could  be  no 
valid  sale  of  the  property  of  Jules  Casnard  under  the  judgment  against 
him.  All  the  other  assessments  and  judgments,  as  before  stated,  were 
against  M.  A.  Peyroux,  claimed  by  the  city  to  have  been  a  former  owner 
of  the  property  seized.  Equal  or  very  nearly  equal  looseness  and  Insuffi- 
ciency in  the  description  of  property  pervades  them  also,  and  the  pro- 
ceeding under  them;  but  without  reference  to  this  and  other  grounds  of 
objection  and  injunction,  it  suffices  to  say  that  the  record  fails  to  dis- 
close any  registry  of  the  tax  list  or  other  registry  to  preserve  the  tax 
lien  or  even  of  the  judgments  against  Peyroux,  and  that  the  city  can 
not  proceed  under  execution  against  him  to  seize  the  property  of  the 
plaintiffe. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  a  qua  be  annulled,  avoided,  and  reversed,  and  that  the  injunc- 
tion sued  out  in  this  case  be  perpetuated  in  favor  of  all  the  plaintiffs, 
except  Jules  Casnard,  and  that  it  be  also  perpetuated  in  his  favor  so  far 
as  affects  the  particular  seizure  complained  of.  It  is  further  ordered  that 
the  defendants  pay  the  costs  of  both  courts. 


On  Rehearing. 

DeBlanc,  J.  Our  attention  has  been  called  to  sec.  8  of  act  No.  85 
of  1858,  which  provides:  "  that  no  alias  or  pluries  writs  of  fieri  facias 
shall  be  issued  in  any  case  of  judgment  and  execution  for  taxes,  but  the 
first  writ  shall  continue  in  force  until  finally  satisfied,  unless  ordered  to 
be  returned  by  competent  authority." 

The  counsel  representing  the  city  contends  that  the  terms  of  that 
law  are  plain,  and  that  the  first  writ  remains  in  force  until  satisfied  or 
properly  returned.  In  this  he  is  right,  and  our  former  opinion,  based 
on  the  general  law  regulating  the  return  of  such  writs,  is  hereby 
amended,  and — in  this  respect — made  to  conform  with  the  8th  section 
of  the  act  of  1858. 

"  Registry,  it  is  said,  is  the  only  notice  of  title  the  assessors  must 
heed."  Reference  to  the  public  archives  is  one  of  the  means  of  ascer- 
taining the  title  to  and  description  of  immovables  subject  to  assessment, 
but  it  is  not  the  only  one.  The  law  is  imperative:  the  assessor  must — 
by  diUgent  inquiry — ascertain  the  names  of  all  the  inhabitants  of  their 
respective  parishes,  whether  taxable  for  licenses  or  for  property,  or  on 
both,  and  also  all  the  taxable  property  within  the  same. 

Rev.  Statutes,  sec.  24. 
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In  this  case,  the  property  seized  for  taxes  was  not  seized  from  the 
real  owners,  nor  for  taxes  due  by  them,  but  under  a  judgment  obtained 
against  another  party,  and  without  notice  to  those  who — ^at  the  date  of 
and  before  any  attempt  to  execute  that  unrecorded  judgment^held  a 
clear  and  valid  title  to  the  property  levied  upon. 

Nor  is  this  all:  in  its  assessment,  the  description  of  the  property  is 
so  loose,  incomplete  and  defective,  that — under  a  sale  based  on  that 
assessment — no  title  could  have  been  divested,  no  purchaser  placed  in 
possession  of  the  property  now  owned  and  possessed  by  plaintiffs. 

The  counsel  for  the  city  contends  that  the  conveyance  from  the  for- 
mer to  the  present  owners  of  the  property  so  assessed  was  made  before 
and  without  payment  of  the  taxes  due  on  the  transferred  property,  and 
that  no  one  should  be  allowed  to  ask  relief  from  taxes  by  virtue  of  a 
conveyance  made  contrary  to  the  provisions  of  a  prohibitory  law.  The 
answer  to  this  is  that  the  record  does  not  disclose  any  registry  of  the 
tax-list  or  other  registry  to  preserve  the  tax  lien. 

It  is,  therefore,  ordered  that  our  first  decree  remain  undisturbed. 


No.  6890, 
The  State  vs.  Alfred  Simien. 

The  facts  set  forth  in  the  affidavit  of  a  party  accused  of  a  crime,  in  support  of  his 
motion  for  a  continuance,  are.  for  the  purposes  of  the  motion,  to  be  taken  as 
true.  They  can  not  be  traversed,  or  contradicted  by  counter  affidavits,  or  other 
evidence. 

When  the  confessions  of  a  prisoner  to  the  committing  macristrate  have  been  reduced 
to  writing,  but  on  beinR  oiTered  in  evidence  on  the  trial  of  the  accused,  are,  on 
his  motion,  rejected  on  account  of  defects  of  form  in  the  writini;,  his  voluntary 
declarations  to  the  maffistrate  may  be  proved  by  parol. 

To  warrant  a  conviction  on  circumstantial  evidence,  it  is  necessary  that  the  circum- 
stances should  be  of  such  a  nature,  and  so  related,  as  to  leave  no  reasonable 
doubt  that  the  accused  is  firuilty  of  the  oiTense  with  which  he  is  charged.  It  is 
not  necessary  that  the  circumstances  should  produce  that  positive  conviction 
which  would  flow  from  the  testimony  of  a  reliable  witness, 

APPEAL  from  the  Eighth  Judicial  District  Court,  St.  Landry  parish* 
Hudspeth,  J.    Trial  by  jury. 
H,  K  Ogden,  Attorney  General,  for  the  State. 
Lewis  &  Bro.  for  the  defendant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  indicted  for  stealing  a  cow.  He 
applied  for  a  continuance,  and  made  affidavit  that  "Madame  J.  B. 
Simien,  a  competent  and  material  witness  in  his  behalf,  is  absent  withont 
his  consent  or  procurement,  and  that  he  will  not  be  able  to  procure  her 
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attendance  at  the  present  term  of  the  court;  but  he  expects  to  procure 
her  attendance  at  the  next  ensuing  term.  He  represents  that  a  short 
time  previous  to  the  institution  of  this  prosecution  he  had  purchased 
from  Madam  Simien  a  two-year-old  heifer.  He  further  represents  that 
he  can  not  sufficiently  establish  the  same  fact  by  the  witnesses  in  attend- 
ance upon  the  trial,  or  by  other  witnesses  known  to  petitioner."  He  then 
states  that  this  witness  is  old  and  sick,  that  the  application  is  not  made 
for  delay,  but  to  obtain  substantial  justice,  and  further  that  he  has  used 
due  diligence  to  procure  the  attendance  of  the  witness,  and  that  she  has 
been  in  attendance  upon  the  session  of  the  court  until  attacked  by 
illness. 

The  State  prayed  leave  of  the  court  to  traverse  this  affidavit, 
alleging  that  the  witness,  who  is  the  mother  of  the  accused,  was  not 
sick,  and  the  application  for  a  continuance  was  a  mere  subterfuge  to 
avoid  a  trial,  and  that  the  witness  was  absent  by  connivance  with  the 
accused.  The  defendant  objected  to  hearing  this  on  the  ground  that  the 
statements  made  in  the  affidavit  must  be  taken  as  true  for  the  purpose 
of  trying  the  motion,  and  the  court  overruled  his  objection  for  the  reason 
that  an  affidavit  for  a  continuance  can  be  traversed  when  the  judge 
suspects  that  the  object  is  delay  merely,  and  that  the  facts  sworn  to  are 
not  true.    The  first  bill  reserved  is  as  to  this  point. 

The  rule  is,  that  the  affidavit  of  the  accused,  upon  which  is  grounded 
his  motion  for  a  continuance,  is  for  the  purposes  of  the  motion  to  be 
taken  as  true,  and  no  counter  affidavit  can  be  received,  nor  can  the 
statements  or  facts  it  contains  be  contradicted  by  a  cross-examination  or 
al'mnde  proof,  and  this  rule  is  of  such  universal  acceptance  that  we  are 
not  inclined  to  modify  it.  Archbold's  Crim.  Pracl  vol.  569  et  seq.  The 
case  of  Allen  v.  the  State,  10  Georgia,  85,  cited  by  the  judge  a  quo  in 
support  of  his  ruling,  does  not  go  so  far,  and  if  it  does,  it  is  opposed  to 
the  whole  current  of  authority. 

The  State  offered  in  evidence  what  purported  to  be  a  voluntary 
declaration  of  the  accused  before  the  justice  of  the  peace  who  held  the 
preliminary  examination,  which  on  objection  by  the  accused  that  such 
declaration  was  defective  in  form,  was  ruled  out  by  the  court.  The  State 
then  offered  the  justice  of  the  peace  as  a  witness  to  prove  by  parol  that 
a  declaration  had  been  made  before  him  by  the  accused,  and  what  that 
declaration  was.  The  objection  of  the  defendant  to  the  admission  of 
this  testimony  was  overruled,  and  he  reserved  a  bill  to  the  ruling. 

The  declaration  had  been  taken  down  in  writing  by  the  committing 

.  magistrate,  but  had  not  been  properly  attested  or  authenticated.    Our 

law  requires  that  such  declaration  shall  be  reduced  to  writing  and  signed 

by  the  prisoner  in  the  presence  of  the  magistrate  and  of  two  witnesses, 

or  if  the  prisoner  can  not  sign,  that  that  circumstance  shall  be  men- 
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tioned,  and  the  declaration  shall  be  certified  with  the  signature  of  the 
magistrate  and  the  same  number  of  witnesses.  Rev.  Stats.  1870  sec. 
1010. 

The  point  is  not  decided  in  State  v.  Rodriguez,  2  Martin,  254,  to 
which  the  counsel  for  the  defendant  refers  us,  but  the  court  say,  it  may 
well  be  doubted  whether,  while  the  law  so  carefully  provides  for  the 
safety  of  the  accused  against  the  great  facility  with  which  words  may  be 
misrepresented,  and  his  declaration  colored,  it  is  not  much  more  conso- 
nant with  justice  that  the  testimony  of  the  committing  magistrate  should 
be  refused  when  he  had  neglected  to  reduce  to  writing  the  declaration  of 
the  prisoner. 

In  the  present  case,  he  had  not  neglected  to  reduce  the  examination 
to  writing;  but  the  writing  was  not  properly  attested  or  authenticated. 
The  principle  approved  in  Rodriguezes  case  is  there  stated  to  have  been 
decided  in  State  v.  Grove  in  North  Carolina  as  preserved  in  Martin'b 
Notes.  More  recently  the  court  of  that  State  has  held  that  though  the 
examining  magistrate,  before  whom  a  prisoner  charged  with  felony  is 
brought,  does  not  reduce  the  examination  to  writing,  as  it  is  his  duty  to 
do,  yet  evidence  may  be  given  of  such  prisoner's  confessions  at  the  time, 
but  to  render  such  evidence  admissible,  it  must  appear  that  the  commit- 
ting magistrate  did  not  take  down  the  examination  in  writing,  or  that 
the  same  is  lost.  State  v.  Parish,  Busbee  Rep.  239.  So  also  in  Missis- 
sippi, where  a  justice  of  the  peace  took  the  confessions  of  an  accused  in 
writing  at  the  time  they  were  made,  it  is  erroneous  to  allow  the  justice 
to  testify  of  these  confessions  from  recollection  when  the  non-production 
of  the  writing  is  not  accounted  for.  Peter  v.  the  State,  4  Smedes  & 
Marsh.  31. 

Neither  of  these  cases  Is  like  the  pr'esent,  for  the  magistrate  did  take 
the  declaration  in  writing,  and  it  is  not  lost,  but  was  produced  and 
rejected  on  objection  by  the  accused.  Our  statute  providing  for  the 
declarations  of  an  accused  person  to  be  taken  down  in  writing  is  similar 
to  those  of  other  States,  and  they  are  all  either  copied  from  or  assimi- 
lated to  the  statute  of  Philip  and  Mary,  which  first  broke  d'^wn  the  rule 
of  the  common  law  in  England,  until  then  inexorable,  that  no  examina- 
tion of  the  prisoner  himself  was  permissible.  But  before  the  passage  of 
that  statute,  the  confessions  of  a  prisoner,  when  made  under  circum- 
stances defined  by  the  law,  were  admissible.  We  hold  that  when  declara- 
tions of  a  prisoner  to  the  committing  magistrate  have  been  reduced  to 
writing  by  the  magistrate,  and  the  written  examination  is  offered  by  the 
State,  and  upon  objection  by  the  prisoner  of  its  informality,  it  is  held 
inadmissible  by  reason  of  irregularity,  parol  evidence  is  admissible  to 
prove  what  he  voluntarily  disclosed.    1  Greenleafs  Ev.  2  227. 

The  third  bill  reserved  was  to  the  refusal  of  the  court  to  charge  that 
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before  the  jury  can  find  a  verdict  of  guilty,  the  meat  found  in  his  posses- 
sion must  be  identified  as  the  meat  of  the  cow  described  in  the  indict- 
ment, and  the  State  must  prove  that  it  was  stolen  by  the  accused — that 
he  can  not  be  called  on  or  required  to  account  for  the  meat  found  in  his 
possession  until  the  State  proves  that  the  meat  so  found  was  a  pait  of 
the  cow  described  in  the  bill  of  indictment,  and  that  it  had  been  stolen — 
that  if  the  meat  found  in  his  possession  was  stolen  property,  the  accused 
is  not  bound  to  account  satisfactorily  for  his  possession  of  it,  but  is 
only  required  to  raise  a  reasonable  doubt  whether  he  had  come  by  it 
hdnestly. 

The  judge  properly  refused  to  charge  in  this  sweeping  language, 
which  was  calculated  to  mislead  the  jury.  He  did  charge  that  the  jury 
may  convict  upon  circumstantial  as  well  as  direct  evidence,  but  if  the 
former,  great  caution  should  be  used,  and  that  if,  assuming  all  to  be 
proved  that  the  evidence  tends  to  prove,  any  other  hypothesis  than  the 
guilt  of  the  accused  is  consistent  with  that  proof,  then  it  is  insufficient 
to  convict — that  the  State  must  prove  all  the  facts  necessary  to  estab- 
lish the  guilt  of  the  prisoner,  and  it  was  for  the  jury  to  say,  taking  all 
the  circumstances  proved  together,  whether  the  accused  had  or  had  not 
raised  a  reasonable  doubt  of  his  guilt — that  the  true  test  is.  not  whether 
the  circumstances  proved  produce  as  full  conviction  as  the  positive  testi- 
mony of  a  single  credible  witness,  but  whether  they  produce  moral  con- 
viction to  the  exclusion  of  every  reasonable  doubt.  He  read  the  passages 
in  Archbold  to  the  jury  where  this  test,  and  the  manner  of  its  applica- 
tion, is  explained  and  elucidated.  Grim.  Prac.  1  vol.  p.  434  marg.  p.  134 
Waterman's  note. 

No  more  correct  exposition  of  the  law  could  have  been  given,  and 
it  was  especially  appropriate  to  elaborate  it  by  putting  the  proposition 
in  different  forms  as  enunciated  in  different  cases,  because  of  the  ease 
with  which  jurors  are  misled  upon  the  matter  of  a  conviction  upon  cir- 
<3umstantial  evidence  alone. 

The  first  point  having  been  ruled  adversely  to  the  accused,  and  im- 
properly thus  rilled,  it  becomes  necessary  to  reverse  the  judgment,  and 
remand  the  cause.    Therefore 

It  is  ordered  and  decreed  that  the  verdict  of  the  jury  is  set  aside 
and  the  judgment  rendered  thereon  is  reversed  and  annulled,  and  the 
cause  is  remanded  to  the  lower  court  for  a  new  trial. 


Dissenting  Opinion. 

DeBlanc,  J.  There  are  circumstances  under  which  the  sworn  appli- 
cation of  a  prisoner  for  a  continuance  may  and  should  be  traversed,  on 
motion  of  the  State  Attorney  and  with  the  leave  of  the  court  Other- 
wise, and  particularly  in  the  country  parishes,  where  the  jury  sessions 
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are  held  at  long  intervals,  the  administration  of  justice  in  criminal  mat- 
ters, shall  be — if  not  entirely  defeated — at  least  indefinitely  checked  and 
suspended  by  an  unbroken  succession  of  unassailable  affidavits. 

If  though  manifestly  false,  the  sworn  statement  of  a  murderer,  a 
thief  or  a  perjurer  must  be  taken  as  true,  at  what  term  of  any  court 
could  they  or  either  of  them  be  tried,  unless  by  their  consent  ?  Would 
they  not,  at  every  term,  unhesitatingly  swear  to  any  fact  necessary  to 
postpone  and  avoid  a  dreaded  trial — to  the  materiality  of  the  evidence 
of  a  parent,  a  brother,  a  friend,  an  accomplice — the  cause  of  whose 
absence,  on  the  day  fixed  for  the  trial,  ceases  to  be  a  secret  to  any  one,, 
as  soon  as  the  affidavit  is  read. 

Which  of  the  prisoner's  rights  could  be  either  curtailed  or  im- 
paired by  allowing  the  prosecutor  to  traverse  his  suspected  declaration? 
Would  it  deprive  him  of  compulsory  process  for  obtaining  witnesses  in 
his  favor,  or  of  the  privilege  of  meeting  those  witnesses  face  to  face  ? 
If,  to  entitle  him  to  the  craved  continuance,  there  is  a  just,  a  reasonable, 
a  real  cause,  the  traverse  would  establish  the  existence  of  that  cause:  if 
not,  the  course  of  justice  would  not  be  impeded  by  a  mere  technicality, 
destructive  of  the  interest  of  the  State  and  of  society,  useless  to  those 
who  swear  to  what  is  true,  useful  to  those  alone  who  add  a  perjury  to 
the  crime,  for  the  alleged  commission  of  which  they  are  prosecuted. 

To  test  the  propriety  and  justice  of  a  rule  which  has  so  long  been 
adhered  to,  let  us  suppose  an  extreme  case — for  instance,  that  a  prisoner 
has  sworn  that  Frank  is  one  of  his  material  witnesses — that  he  was 
cited,  but  could  not  be  found — that  he  is  absent  from  the  parish,  &c. — 
and  that,  on  hearing  the  affidavit  read,  the  clerk  and  the  sheriff  were  to 
rise  in  front  of  the  bench,  and  inform  the  court,  the  first— that  novrttness 
of  that  name  was  cited — the  other,  that  the  unnotified  and  desired  wit- 
ness is  in  court,  leaning  on  the  prisoner's  box;  would  the  judge  answer 
I  am  bound,  by  an  infiexible  rule,  to  believe  the  affidavit,  and  to  dis- 
believe the  clerk,  the  sherifif,  the  record  and  my  own  eyes  ?  Assuredly  not 

In  regard  to  applications  for  a  continuance,  far  from  being  restricted, 
the  discretion  of  the  judge  should  be  as  enlarged  as  it  can  properly  be, 
without  affecting  the  constitutional  privileges  of  the  prisoner,  or  reducing 
those  liberal  guarantees  which  should  surround  his  trial.  Unless  the 
too  rigid  rule  which  prevails  in  the  other  States  of  the  Union  be  slightly 
bent,  in  so  far  only  as  it  impedes  the  legitimate  action  of  our  courts,  and 
so  modified  as  not  to  embarrass  the  execution  of  our  laws,  the  inevitable 
affidavit  shall  ever  be  held  up  as  a  shield  between  the  criminal  and  the 
sentence,  the  crime  and  the  penalty,  and — ^beyond  the  limits  of  this 
city — our  courts  shall  be  almost  powerless  to  even  try,  much  less  to 
check  or  punish  any  violation  of  our  laws. 

For  this  reason,  I  respectfully  dissent  from  the  opinion  of  my  asso- 
ciates. 
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No.  6843.  »  »} 

The  State  vs.  Jacob  Thomas.  ^  jj^ 

The  words  "auriiinst  the  peace  and  dignity  of  the  same"  need  only  conclude  thoso 
averments  in  an  indictment  which  are  necessary  to  perfect  it  as  an  indictment. 
The  words  need  not  conclude  a  recital  of  facts  following;  the  essential  averments, 
inserted  merely  to  provide  aj^ainst  an  apprehended  plea  of  prescription. 

Where  a  party  has  been  indicted  and  convicted  of  shooting?  with  intent  to  murder, 
and  on  appeal  this  court  sets  the  verdict  aside,  and  orders  the  custody  of  the 
accused  until  the  flndiuK  of  a  new  bill,  the  plea  of  prescription  of  one  year,  on 
the  firround  that  the  new  bill  was  not  found  until  after  a  year  from  the  commis- 
sion of  the  oiTense.  will  not  be  maintained. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   McVea,  J. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 

W,  F.  Kernan  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  convicted  of  the  offence  of 
shooting  with  intent  to  murder,  and  sentenced  to  three  years  hard  labor, 
from  which  he  appeals.  Two  errors  are  assigned  in  this  court;  1.  That 
the  indictment  does  not  conclude, '  against  the  peace  and  dignity  of  the 
same/    2.  The  plea  of  prescription  should  have  been  sustained. 

The  indictment  after  charging  the  commission  of  the  offence  in  the 
usual  formal  manner  concludes, '  contrary  to  the  form  of  the  statute  of 
the  State  of  Louisiana,  in  contempt  of  the  authority  of  said  State  and 
against  the  peace  and  dignity  of  the  same.'  Then  follows  the  statement 
that  a  bill  of  indictment  had  been  previously  found,  and  a  trial  had 
under  it  resulting  in  a  verdict  of  guilty,  which  was  set  aside  on  appeal, 
with  instructions  from  this  court  to  hold  the  defendant  in  custody  to 
await  the  finding  of  a  new  bill,  all  of  which  recitals  were  made  to  shew 
that  a  bill  had  been  found  against  the  defendant  within  the  year. 

The  objection  of  the  defendant's  counsel  is  that  these  recitals  viti- 
ate the  indictments  because  they  are  its  concluding  words  instead  of  the 
phrase,  'against  the  peace'  etc.  This  is  not  correct  The  indictment 
not  only  contained  the  sacramental  phrase,  but  really  that  phrase  con- 
cluded it,  that  is  to  say,  that  phrase  concluded  all  the  necessary  aver- 
ments to  make  the  indictment  complete.  What  followed  was  not  the 
indictment  proper,  but  a  recital  of  what  had  previously  taken  place  and 
which  was  made  to  take  the  offence  out  of  the  statute  of  limitations. 
The  prosecuting  officer  had  to  repel  the  plea  of  prescription  in  that  way. 
Bishop's  Grim.  Proc.  1.  vol.  sec.  405. 

2.  An  indictment  for  this  offence  was  found  against  the  defendant 
and  tried  within  one  year  after  its  commission.  On  appeal  the  verdict 
was  set  aside.  The  accused  was  held  in  custody  as  ordered  by  the 
appellate  court  for  the  purpose  of  awaiting  the  finding  a  new  bill,  and 
the  new  bill,  being  that  under  which  he  was  convicted  and  prayed  this 
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appeal,  was  not  found  until  a  year  had  elapsed  from  the  commission  of 
the  offence.  The  defendant's  counsel  urges  that  the  plea  of  prescrip- 
tion should  prevail,  and  cites  authority  to  shew  that  where  the  State 
has  entered  a  nolle  prosequi  and  the  new  prosecution  commences 
beyond  the  year,  or  other  time  of  prescriptibn,  the  plea  must  prevail. 

The  State  did  not  enter  a  nol  pros,  in  this  case.  There  was  not  a 
voluntary  discontinuance  of  the  prosecution.  There  was  a  trial  and  the 
verdict  and  sentence  of  that  first  trial  were  set  aside  by  this  court,  and 
very  shortly  thereafter  the  new  prosecution  was  commenced.  While 
fully  admitting  the  correctness  of  the  rule  invoked  by  the  defendant, 
that  a  plea  of  prescription  will  prevail  against  a  new  prosecution  insti- 
tuted after  the  lapse  of  the  time  fixed  by  law  for  its  commencement, 
when  the  former  prosecution  has  been  terminated  by  a  nolle  prosequi  on 
the  part  of  the  State,  the  same  consequences  do  not  follow  when  the 
State  did  not  fail  to  prosecute,  but  on  the  contrary  proceeded  to  trial 
and  obtained  a  conviction  of  the  defendant.  Tha  lower  court  properly 
overruled  the  plea  of  prescription.    State  v.  Walters,  16  Annual,  400. 

Judgment  affirmed. 


^rzr=» 


S  m  No.  6426. 

48  303j  Pauline  Beaubegard  vs.  Theodore  Leveau. 

The  general  mortfirage  on  the  property  of  a  tutrix,  in  favor  of  her  minor  child,  may. 
on  the  advice  of  a  le^rally  constituted  family  meeting:  duly  homologated,  be 
legally  postponed  in  favor  of  a  special  mortgage  on  the  property,  executed  by 
the  tutrix  in  order  to  obtain  means  to  make  repairs,  and  pay  taxes  on  the  prop- 
erty, and  provide  for  the  proper  maintenance,  and  education  of  the  minor.  And 
where  the  minor  has  enjoyed  the  benefit  of  the  money  borrowed  by  the  tutrix  on 
such  special  mortgage,  the  minor  will  be  thereafter  estopped  from  interfering 
with  any  rights  of  property  acquired  under  said  special  mortgage,  or  derived 
from  its  foreclosure. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CuUom, 

Julien  A,  Seghers  and  F,  B.  Seghers  for  plaintiff  and  appellant. 

Charles  Louque  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  February  1873  Madame  Marie  Beaur^ard,  the 
widow  of  Paul  Beauregard  and  mother  of  plaintiff,  presented  her  peti- 
tion to  the  Second  Court  of  this  City,  alleging  that  she  was  under  the 
necessity  of  borrowing  about  two  thousand  dollars  to  pay  the  taxes 
upon  her  property,  to  defray  the  cost  of  urgent  repairs  of  it,  and  to  pay 
the  expenses  of  educating  and  maintaining  her  only  child,  but  that  she 
could  not  obtain  any  loan  of  money  because  the  only  security  she  had 
to  offer  was  a  mortgage  upon  her  property,  and  it  already  stood  affected 
by  the  general  mortgage  in  favor  of  her  child  (the  plaintiff)  resulting 
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from  her  tutrixship.  She  prayed  the  convocation  of  a  family  meeting 
to  advise  upon  the  propriety  of  granting  a  priority  of  mortgage  over 
the  child's  general  mortgage  to  any  one  who  would  lend  her  the  required 
sum.  The  meeting  was  held — the  result  of  the  deliberations  was  that 
she  was  authorized  to  postpone  the  general  mortgage  of  her  child  to 
the  special  one  in  contemplation — ^the  advice  of  the  family  meeting  was 
approved  by  the  judge  and  a  decree  entered  accordingly — and  the 
defendant  loaned  her  the  money  and  she  executed  the  mortgage. 

When  the  child  became  fifteen  years  old,  she  was  partially  emanci- 
pated. Her  mother  then  filed  an  account  of  the  succession  of  her 
deceased  husband,  shewing  an  inventory  of  $9342.00  of  which  $4300 
was  the  estimated  value  of  the  slaves,  and  the  residue  notes  of  different 
parties  and  an  inconsiderable  quantity  of  furniture.  There  were  some 
charges  on  the  other  side  of  the  account,  and  a  balance  struck,  admit- 
ting an  indebtedness  to  the  plaintiff,  the  only  heir,  which  was  increased 
on  her  opposition  to  the  account  to  $3806.50,  for  which  she  had  judg- 
ment.   This  was  in  August  1874. 

Leveau  had  already,  on  the  maturity  of  the  note,  obtained  an  order 
of  seizure  and  sale,  and  the  mortgagor  had  appealed,  but  on  motion  of 
the  plaintiff  in  the  order,  her  appeal  was  set  aside.  The  under  tutor  of 
the  minor  then  injoined  the  execution  of  the  order,  and  his  injunction 
was  dissolved.  The  sale  took  place  and  Leveau  bought.  In  Oct.  1874 
this  suit  was  instituted.  Trial  was  delayed  until  the  plaintiff  became 
fully  emancipated,  when  she  became  a  party,  adopting  all  the  allega- 
tions made  for  her  in  the  original  petition. 

She  alleges  that  she  is  a  creditor  of  her  mother  for  the  sum  and  in 
the  manner  already  set  forth,  and  has  a  general  mortgage  upon  all  of  her 
mother's  property  to  secure  the  payment  of  her  debt — that  the  defendant 
is  the  possessor  of  the  property  upon  which  her  mortgage  rests,  under 
his  purchase  in  foreclosure  of  his  own  mortgage,  and  she  demands  that 
he  pay  the  judgment  against  her  mother,  or  surrender  the  property. 

The  answer  of  the  defendant  is  a  getieral  denial,  and  a  special  plea 
of  all  the  matters  recited  already  which  postponed  the  mortgage  of 
plaintiff  to  that  of  defendant — a  denial  that  these  proceedings  were 
otherwise  than  regular,  and  if  irregular,  that  they  can  be  treated  as 
absolute  nullities,  but  must  be  attacked  directly — and  an  allegation  that 
the  plaintiff's  mortgage  was  never  properly  recorded.  There  was  also 
pleaded  res  adjudicata  in  the  injunction  suit  of  the  under  tutor,  and  a 
charge  that  the  judgment  of  plaintiff  against  her  mother  was  collu- 
sive and  fraudulent. 

The  case  is  stronger  for  defendant  than  Hickman  v.  Thompson,  24 
Annual,  264  and  26  Annual,  260,  cited  by  his  counsel  with  the  wrong  vol- 
umes and  the  wrong  pages,  for  in  that,  there  were  no  proceedings  to 
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postpone  the  minors'  mortgage,  nor  was  the  money  borrowed  for  their 
maintenance,  or  to  keep  tlie  property  in  repair,  or  to  prevent  its  sale  for 
non-payment  of  taxes. 

In  Fontenette  v.  Veazey,  1  Annual,  236  where  the  mother  and  natu- 
ral tutrix  convoked  a  family  meeting  for  the  same  purpose  as  in  this 
case  viz  to  postpone  the  minors'  mortgage,  to  enable  her  to  borrow 
money  to  repair  her  dwelling  which  was  falling  into  decay  and  ruin,  it 
was  objected  that  the  legal  mortgage  of  the  minors  could  only  be 
removed  in  the  mode  pointed  out  by  the  Act  of  1830,  the  Court  say; — 
The  act  of  1830  presents  no  obstacle  to  the  release  of  the  tacit  mort- 
gage in  favor  of  minors  in  cases  like  the  present,  nor  has  it  reference  to 
such  cases.  Among  the  duties  which  devolve  upon  tutors  are  those  of 
providing  for  the  maintenance,  health,  and  personal  safety  of  their 
wards,  in  the  execution  of  which  the  property  of  the  minor  himself  may 
be  sold,  and  if  necessary,  the  capital  may  be  used.  In  the  present 
instance  property  subject  to  the  minors'  mortgage  has  been  sold  for 
purposes  for  which  their  own  might  have  been  validly  alienated. 

The  property  of  the  paintilTs  mother  and  tutrix  in  the  present  case, 
like  that  of  Fontenette,  was  in  need  of  repair,  and  in  addition  to  that 
need  unpaid  taxes  were  hanging  over  it  The  money  borrowed  was  in 
part  wanted  for  the  conservation  of  the  property.  Without  it,  a  sale 
for  taxes  might  have  accomplished  its  alienation,  or  the  further  prog- 
ress of  decay  would  have  rendered  it  uninhabitable,  and  destroyed  or 
decreased  its  value  by  the  dilapidation  of  the  houses.  Another  part  of 
the  money  borrowed  was  needed  for  the  education  and  maintenance  c^ 
the  child  whom  the  mother  naturally  and  laudably  desired  to  fit  for  the 
active  duties  of  life.  She  has  received  the  benefit  of  the  defendant's 
money,  and  does  not  propose  either  to  return  it  to  him,  or  to  pay  back 
or  allow  to  her  mother  that  part  of  it  which  was  expended  exclusively 
for  her  benefit.  In  the  account  filed  by  the  mother  there  was  no  men- 
tion of  these  charges,  and  it  was  opposed  by  the  daughter,  not  because 
it  failed  to  charge  her  with  her  education  and  maintenance,  but  because 
the  mother  had  not  charged  herself  with  one  half  of  the  price  received 
for  a  slave  sold  after  the  father's  death. 

The  formalities  of  law  were  complied  with  in  the  proceedings  of  the 
family  meeting.  The  relatives  and  friends  of  the  plaintiff  advised  the 
borrowing  of  the  money  for  needful  purposes.  There  is  no  pretence 
that  it  was  applied  wrongfully,  and  it  is  against  law,  and  yet  more 
against  equity  and  good  conscience,  that  the  plaintiff  should  enjoy  the 
benefits  derived  from  the  defendant's  loan,  ancf  wrest  from  him  the  secu- 
rity specially  hypothecated  to  secure  its  return,  without  making  that 
return  herself. 

It  is  said  by  plaintiff's  counsel  that  Fontenette's  case  has  been  over- 
ruled by  Fleetwood  v.  Bordis,  19  Annual,  55.    If  so  it  is  itself  overruled. 

Judgment  affirmed. 
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A  verdict  of  conviction  in  a  criminal  case  will  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  one  of  the  witnesses  for  the  State  has  made  unsworn 
statements  since  the  trial,  which  contradict  his  testimony  on  the  trial ;  especially 
when  it  appears  that  in  the  opinion  of  the  judge  below  the  testimony  given  by 
other  witnesses  on  the  trial  fully  warranted  the  conviction. 

When  an  indictment  for  the  larceny  of  an  animal  charges  the  crime  of  larceny  with 
all  the  fullness,  and  precision  required  by  law.  the  addition  of  the  words  "  and 
kill."  will  be  treated  as  mere  surplusage.  They  will  not  change  the  character, 
or  lower  the  grade  of  the  crime  charged. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry. 
Hudspeth,  J.    Trial  by  jury. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 

Kenneth  Baillio  and  John  K  Ogden  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  accused,  Jim  Johnson,  was  tried  and  convicted  under 
an  indictment  which  charges  that  he  ''feloniously  did  take,  steal,  and 
carry  away  and  kill,  one  beef  ox,  etc.,  of  the  value  of  thirty  dollars,  of 
the  goods  and  chattels,"  etc. 

He  moved  for  a  new  trial  on  the  ground  that  since  the  trial  he  had 
discovered  new  and  material  evidence:  ''That,  since  the  trial,  one  Valery 
Guidry,  the  principcd  State  witness,  told  George  Reeder  and  Martin 
Parks,  competent  and  credible  witnesses  residing  in  St  Landry  parish, 
that  he  knew  of  his  own  knowledge  that  your  petitioner  did  not  kill  the 
ox  he  was  charged  with  killing  in  the  indictment  filed  against  him  in  this 
suit,  but  that  he  (Valery  Guidry)  himself  had  killed  the  ox  which  your 
petitioner  was  charged  with  killing  as  aforesaid;  and  further  that  said 
Guidry  told  them  that  he  had  testified  against  your  petitioner  for  the 
purpose  of  clearing  himself." 

The  bill  of  exceptions  informs  us  that  the  motion  was  overruled  on 
the  grounds — 

**  First— Because  the  affidavits  of  the  newly-discovered  witnesses, 
alleged  in  the  application  to  be  residents  of  the  parish  of  St.  Landry, 
were  not  produced  or  their  absence  accounted  for. 

**  Second — ^Because  the  newly-discovered  evidence  went  to  impeach 
the  character  and  credit  of  the  witness,  Valery  Guidry. 

**  Third — Because,  even  granting  that  the  witnesses  had  testified  as 
set  forth  in  the  application,  and  thereby  impeached  the  witness  Guidry, 
the  State  could  still  have  rested  its  case  on  the  testimony  of  other  wit- 
nesses testifying  in  the  case,  and  whose  names  appear  upon  the  reverse 
of  the  indictment" 

The  accused  was  sentenced  to  the  Penitentiary  for  two  years,  and 
he  has  appealed. 
20 
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As  a  general  rule,  we  think  new  trials  should  not  be  granted  on  the 
unsupported  affidavit  of  the  party  convicted  that  he  could  prove  state- 
ments made  by  one  of  the  witnesses,  after  the  conviction)  which  would 
tend  to  show  a  state  of  facts  different  from  that  to  which  he  had  testified 
as  a  witness  on  the  trial.  Much  more  importance  is  due  to  the  testimony 
of  a  witness  given  in  open  court,  under  the  solemnity  and  sanction  of  an 
oath,  on  the  trial  of  a  cause,  than  to  any  statements  which  he  may  have 
made  on  some  other  occasion,  either  before  or  after  the  trial. 

The  newly-discovered  evidence  would  simply  have  shown  that 
Guidry  had  made,  not  under  oath,  statements  contradicting  those  which 
he  made  as  a  witness,  on  the  trial ;  but  this  would  not  prove  that  he 
had  testified  falsely  on  the  trial. 

The  names  of  five  witnesses  are  on  the  reverse  of  the  indictment, 
one  of  whom  is  the  person  stated  in  the  indictment  to  have  been  the 
owner  of  the  ox ;  and,  while  we  are  not  informed  as  to  what  facts  they 
proved  or  testified  to,  we  may  fairly  infer,  and  we  must  presume  from 
the  statements  of  the  judge,  as  set  forth  in  the  bill  of  exceptions,  that 
the  proof  by  the  other  witnesses,  without  the  testimony  of  Guidry,  suf- 
ficed to  warrant  the  verdict  It  would  be  quite  improper  for  a  judge  to 
grant  a  new  trial  on  the  ground  of  newly-discovered  evidence  which,  at 
best,  would  show  that  one  of  the  witnesses  was  unworthy  of  belief,  when 
there  were  four  other  witnesses,  whose  testimony  is  not  impeached,  and 
who,  in  the  opinion  of  the  judge  who  heard  them,  sufficiently  proved 
the  guilt  of  the  accused. 

The  offense  charged  in  the  indictment  is  petty  larceny,  the  punish- 
ment of  which  is  imprisonment  in  the  parish  prison,  or  in  the  Peniten- 
tiary, at  the  discretion  of  the  court,  for  not  more  than  two  years.  Acts 
of  1874,  p.  223,  sec.  8. 

There  is  an  offense  of  a  lower  grade,  that  is,  the  wanton  or  malicious 
killing  of  certain  domestic  animals,  punishable  by  fine  not  exceeding 
$200,  or  imprisonment  not  exceeding  six  months,  and  the  payment  to  the 
owner  of  the  value  of  the  animal  killed.  But  that  is  not  the  offense 
charged  in  the  indictment,  which  is  petty  larceny,  set  out  in  the  most 
precise  legal  terms,  "feloniously  did  take,  steal,  and  carry  away,"  etc  The 
addition  of  the  words  "  and  kill "  does  not  change  the  character  of  the 
offense.  These  two  words  might  be  stricken  out,  for  they  are  mere  sur- 
plusage. No  matter  what  became  of  the  ox,  the  offense  was  complete 
by  the  felonious  taking,  stealing,  and  canning  away.  It  may  be  that 
Guidry  testified  falsely;  and  that  he  alone,  of  all  the  witnesses,  swore  to 
the  killing  of  the  ox.  The  accused  does  not  state  in  his  affidavit  that  he 
expects  to  prove  by  any  witness  that  he  did  not  feloniously  take,  steal, 
and  carry  •*  away  "  the  ox  ;  and  if  it  were  true,  and  had  been  proven  on 
the  trial,  that  he  did  not  kill  the  ox,  but  that  Guidry  did,  it  might  still  be 
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true,  and  it  might  have  been  proven  by  the  other  witnesses,  that  the 
accused  did  "  feloniously  take,  steal,  and  carry  away "  the  ox,  which 
Guidry  killed.  The  killing  of  the  animal  stolen  is  not  an  ingredient  in 
the  crime  of  larceny ;  and  the  punishment  imposed  upon  the  accused 
by  the  sentence  of  the  court  is  that  prescribed  by  the  statute  for  the 
offense  charged  in  the  indictment,  petty  larceny. 

The  district  court  did  not  err  in  refusing  the  new  trial;  and  the 
judgment  is  therefore  affirmed  with  costs. 


No.  6865. 

State  ex  rel.  Juua  A.  VenI-riss  vs.  the  Parish  Judge  of  Iberville 

Parish. 

A  mandamus  will  issue  to  compel  the  jud^re  of  a  lower  court  to  srrant  an  appeal 
from  any  interlocutory  decree  of  the  court  which  works  an  irreparable  injury 
to  the  party  praying  for  the  appeal. 

A  PPIICATION  for  a  mandamus. 

Barrow  &  Pope  for  the  relator. 

Eespondent  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  A  partition  had  been  ordered  ih  a  suit  in  the  par- 
ish  court  of  Iberville,  wherein  the  relator  is  plaintiff  and  the  heirs  of  J. 
N.  Brown  are  defendants,  and  the  parties  were  referred  to  a  notary  to 
proceed  therewith.  After  forming  the  active  and  passive  masses  of  the 
succession,  and  stating  the  manner  of  partition  by  shewing  the  sums 
due  to  and  from  each,  Isaac  D.  Brown,  one  of  the  parties,  presented 
written  objections  and  asked  that  they  be  referred  to  the  court  for  decis- 
ion, which  the  notary  refused  to  do,  considering  them  not  material* 
Thereupon  the  objector  obtained  from  the  judge  an  order  directing  the 
notary  to  suspend  further  proceedings  in  the  partition  until  his  objec- 
tions could  be  heard  and  determined  by  the  court,  and  the  relator  then 
demanded  that  the  notary  should  proceed  with  the  partition,  but  the 
notary  refused  to  proceed  further,  and  returned  his  proces  verbal  in 
obedience  to  the  mandate  of  the  judge. 

The  plaintiff  in  the  partition  suit  (relator  here)  then  moved  the 
court  to  homologate  the  partition  as  set  forth  in  the  proces  ver- 
bal of  the  notary.  The  judge  refused  to  permit  her  to  file  the 
motion,  and  ordered  that  the  filing  which  had  been  made  of  the  proces 
verbal  be  stricken  therefrom,  and  the  proces  verbal  be  returned  to  the 
notary.    The  relator  then  prayed  an  appeal  from  the  orders  then  made. 


808  SUPREME  CX)URT  OF  LOUISIANA, 

State  ex  rel.  Yentrlss  vs.  Parish  Judge  of  Iberville  Parish. 

one  of  which  was  a  refusal  of  the  prayer  for  citation  to  the  heirs  defend- 
ants to  shew  cause  why  the  partition  should  not  be  homologated.  It 
was  refused.  The  relator  then  applied  for  a  mandamus,  which  being 
fpranted,  the  judge  filed  his  answer,  and  it  is  now  before  us. 

The  cause  Is  in  this  anomalous  condition.  The  notary  can  not  prt>- 
<;eed  to  the  completion  of  the  partition,  because  the  judge  has  ordered 
him  to  stop  until  he  can  hear  and  pass  on  certain  objections  made 
thereto.  The  judge  can  not  hear  and  pass  upon  these  objections,  because 
he  has  ordered  the  proces  verbal  and  the  objections  to  be  taken  out  of 
his  court  and  returned  to  the  notary. 

Obviously  there  is  a  dead  lock  in  the  partition  suit,  and  if  the  pro- 
ceedings remain  in  statu  quo,  there  never  can  be  any  thing  more  done 
towards  effecting  the  purpose  for  which  the  suit  was  brought  Herein 
lies  the  irreparable  injury  to  the  relator. 

The  judge  grounded  his  order  to  send  back  the  proces  verbal  on 
the  assumption  that  the  notary  had  acted  in  contempt  of  his  order  not 
to  proceed  further  in  the  partition  until  the  objections  could  be  heard. 
He  acted  on  a  misconception  which  would  have  been  corrected  by  read- 
ing the  proces  verbal  of  the  notary.  That  officer  desisted  when  he  was 
ordered  to  desist,  but  it  appears  the  plaintiff  thought  he  had  gone  far 
enough  in  the  partition,  before  the  order  to  desist  was  made,  to  make  it 
sufficiently  complete  for  homologation,  since  she  did  move  for  such 
homologation. 

The  only  way  to  disentangle  the  suit  is  to  grant  the  appeal.  There- 
fore 

It  is  ordered  and  decreed  that  the  mandamus  heretofore  granted  be 

made  peremptory,  and  the  prohibition  be  maintained  at  the  respond- 
ent's costs. 


No.  6767. 
State  ex  eel.  J.  B.  Martin  et  al.  vs.  the  N.  O.  &  Carrollton  R  R  Go. 

A  le^al  by-law  of  a  corporation  which  provides  that  no  shares  of  its  stock  shall  be 
transferred  on  its  books,  until  the  certificate  thereof  has  been  surrendered  to 
its  president,  or  shown  to  be  lost,  is  binding  on  all  its  stockholders,  and  their 
heirs.  Before  the  heirs  of  a  deceased  stockholder  can  compel  the  corporation  to 
transfer  shares,  or  pay  accrued  dividends  to  them,  they  must  comply  with  the 
requirements  of  the  by-laws. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    I^Mor, 
J. 

Louque  &  Fernandez  for  relators  and  appellants. 
Sam,  P.  Blanc  and  L.  E,  Simonds  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 
Spencer,  J.    Relators  allege  themselves  to  be  the  pure  and  simple 
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heirs  of  Dr.  E.  Martin,  duly  recognized  as  such  by  the  Second  District 
Court  of  Orleans,  which  ordered  them,  as  such,  to  be  put  in  possession 
of  all  the  effects  of  said  deceased.  They  further  allege  that  R  Martin 
was  at  his  death  the  owner  of  six  shares  of  the  capital  stock  of  the  New 
Orleans  and  CarroUton  Railroad  Company,  and  that  there  were  accrued 
and  unpaid  dividends  due  upon  said  stock  to  the  amount  of  $460.  They 
allege  that  they  have  demanded  of  said  company  the  payment  of  said 
dividends,  and  the  transfer  of  said  shares  on  the  books  of  the  company 
from  the  name  of  E.  Martin  to  that  of  relators;  that  said  company,  in 
violation  of  its  charter  and  relators'  rights,  refuses  to  pay  said  dividends, 
transfer  said  stock,  or  issue  them  certificate  therefor.  Wherefore  they 
pray  for  a  mandamus  to  compel  compliance  with  their  demands. 

Respondent  excepted  to  relators'  right  to  proceed  by  mandamus, 
and  filed  a  sworn  answer,  setting  forth  the  facts  that  there  did  stand  on 
the  books  six  shares  of  stock  in  the  name  of  R  Martin,  with  $462 
accrued  dividends  thereon,  but  averring  that  said  E.  Martin  had  pledged 
his  certificate  therefor  to  one  Victor  Ronmage,  of  which  pledge  the 
respondents  had  been  notified.  That  by  the  thirteenth  section  of 
respondent's  by-laws  it  is  expressly  provided  that  "no  transfer  of  stock 
can  be  made,  except  on  the  books  of  the  company,  by  the  surrender  of 
the  certificate  thereof  to  the  president,  who  shall  see  that  the  same  be 
canceled  by  writing  'canceled '  prominently  across  the  face  thereof  and 
the  erasure  of  the  president's  signature  therefrom  before  issuing  a  new 
one,"  etc.  If  this  by-law  is  not  in  conflict  with  the  charter  or  otherwise 
illegal,  it  is  binding  on  all  the  stockholders  and  their  heirs.  In  other 
words,  it  is  for  them  the  law.  There  is  no  pretense  that  the  by-law  is 
contrary  to  the  charter  or  otherwise  illegal.  There  is  no  pretense  that 
the  certificate  issued  to  E.  Martin  is  lost ;  so  that  it  would  fall  under 
the  provision  made  for  such  case.  What  attitude  then  do  plaintifEis> 
occupy?  They  claim  as  heirs  of  R  Martin,  a  stockholder,  and  seek  by 
mandamus  not  only  to  recover  a  sum  of  money,  but  to  compel  the  offi- 
cers of  the  company  to  violate  the  law  prescribing  their  duties.  The 
law  which  governs  them  says  no  transfer  of  stock  shall  be  made,  no  new 
certificate  shall  be  issued  (except  in  cj^e  of  loss)  until  the  original  certifi- 
cate is  surrendered  and  canceled.  The  Code  of  Practice,  article  835,  says 
a  writ  of  mandamus  may  be  directed  to  corporations  "  to  compel  them 
*  *  *  to  perform  the  *  *  *  duties  required  by  their 
charters."  It  would  be  a  strange  abuse  of  the  writ  to  use  it  to  compel 
them  "  to  violate  the  duties  required  by  their  charters."  It  is  manifest 
relators  have  mistaken  their  remedy. 

The  Judgment  below  rejected  their  application,  and  it  is  affirmed^ 
with  costs  of  both  courts  to  be  paid  by  relators. 
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No.  6917. 
JJ  5Jj  R.  R  Barrow  vs.  Jules  Lapene.    John  B.  Pitm.\n,  Intebvenor. 

47  1286  A  defendant  who  pleads  certain  exceptions  to  the  suit  against  him.  is,  so  far  as  the 

"30^8101  exceptions  are  concerned,  a  plaintiff,  and  hence  must  prove  the  exceptions. 

Ill  1002  Thus,  when  the  purchaser  of  property  at  a  tax-sale,  who  is  sued  by  the  former 

owner  for  the  recovery  of  the  property,  excepts,  that  the  plaintiff  must  re-im- 
burse  him  what  he  has  paid  for  the  property,  and  which  inured  to  the  benefit  of 
the  plaintiff,  before  the  latter  can  demand  the  recovery  of  the  property,  such  a 
purchaser  must  in  order  to  maintain  his  exception  show  the  precise  amount 
that  he  is  entitled  to  be  re-imbursed. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne.   Beattie,  J. 

Goode  &  Winder  and  Illsley  &  Son  for  plaintiff  and  appellant. 

X.  F,  Suthron  for  defendant. 

J,  8.  Wliitdker  for  intervenor. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  sues  to  annul  a  tax  sale  to  defendant  of  two 
eugar  plantations  in  Terrebonne,  alleged  to  be  worth  $150,000.  The 
nullities  and  illegalities  alleged  are  numerous  and  formidable.  Among 
them,  it  is  charged,  that  there  were  no  taxes  due  on  said  property  at  thev 
time  of  its  sale  for  taxes — the  same  having  been  paid  by  plaintifT,  who 
held  the  collector's  receipt  therefor.  Pitman,  a  mortgaged  creditor  of 
Barrow,  intervened  and  claims  right  to  redeem. 

The  defendant  filed  numerous  exceptions  to  plaintiff's  action,  only 
two  of  which  are  insisted  upon,  to  wit: 

First — That  plaintiff  could  not  institute  this  suit  until  he  had  made 
a  tender  to  respondent  of  the  full  amount  of  taxes  paid  by  him. 

Second — That  plaintiff's  petition  discloses  no  cause  of  action. 

We  are  utterly  unable  to  appreciate  the  argument  of  defendant  in 
support  of  this  second  ground  of  exception.  If  a  tithe  of  the  illegali- 
ties and  nullities  charged  by  plaintiff  exists  (and  for  the  purposes  of  this 
exception  his  allegations  must  be  taken  as  true),  defendant's  title  is 
hopelessly  bad.    There  are  abundant  causes  of  action  alleged. 

On  the  trial  of  these  exceptions,  no  proof  was  offered  or  adminis* 
tered  by  either  party.  It  was  the  duty  of  the  defendant  excepting  to 
tender  proof  of  the  grounds  of  his  exception,  if  they  were  not  apparent 
from  the  record.  Defendant  was  plaintiff  in  exception.  He  did  not  even 
allege,  much  less  prove,  what  (if  any)  amount  of  taxes  due  by  plaintiff, 
and  privileged,  on  said  property  had  been  paid  by  him.  Plaintiff  chai^ged 
that  there  were  none. 

We  think  it  to  be  well  settled  that  a  party  to  a  judicial  or  tax  sale, 
seeking  to  annul  it,  must  first  tender  to  the  purchaser  re-imbursement  of 
the  sums  paid  by  him  in  discharge  of  his  bid,  and  which  inured  to  the 
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benefit  of  the  attacking  party.  To  allow  the  seized  debtor  to  take  back 
his  property  without  this  re-imbursement  would  be  to  violate  elementary 
principles  of  law  and  equity.  And  if  this  want  of  tender  is  pleaded  in 
limine^  and  the  amount  is  apparent  or  made  to  appear,  plaintiff  should 
not  be  allowed  to  sue  until  if  is  tendered.  See  Brown  vs.  Bouny  et  al, 
lately  decided.  Also  24  An.  324.  But  before  such  an  exception  can  be 
sustained  it  must  surely  be  made  to  appear  to  the  court  that  there  is 
re-imbursement  due.  There  is  no  proof  in  this  record  from  which  it  can 
be  properly  Inferred.  The  exception  should  have  been  overruled — leav- 
ing the  defendant  to  set  up  in  his  answers  a  claim  for  re-imbursement  of 
the  taxes  paid  (if  any),  and  to  be  maintained  in  possession  until  re-im- 
bursed.  It  is  manifest  that  at  this  stage  no  judgment  can  be  rendered 
on  intervener's  demand. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  that 
defendant's  exceptions  be  overruled,  without  prejudice  to  his  rights  to 
demand  re-imbursement,  in  case  of  eviction,  of  such  sums  as  he  may 
have  lawfully  paid  as  the  price  of  the  adjudication  to  him,  and  that  this 
cause  be  remanded,  as  to  all  parties,  to  be  proceeded  with  according  to 
law,  defendant  and  appellee  paying  costs  of  appeal. 


No.  6911. 
The  State  vs.  Alfred  Fobd. 

It  is  80  absolutely  necessary  to  the  validity  of  criminal  proceedinsrs  and  the  verdict 
found  thereon  that  a  plea  on  his  behalf  should  be  filed  to  the  indictment  found 
a«:ainst  the  accused,  that  the  failure  to  file  such  a  plea  will  vitiate  the  proceed- 
ings, and  justify  the  settincr  aside  of  the  verdict. 

The  presence  of  the  accused,  at  the  time  the  verdict  a«rainst  him  for  a  felonious 
offense  is  received,  is  essential  to  the  validity  of  the  verdict. 

Under  an  indictment  for  one  offense  a  le^al  conviction  can  only  be  had  for  another 
offense  of  less  macrnitude.  when  the  latter  offense  is  of  the  same  nature,  or  kind, 
as  the  one  charflred.  Thus,  under  an  Indictment  for  bur^flary,  a  verdict  convict- 
inff  the  accused  of  petit  larceny  Is  invalid. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne.   Beattie,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 
Thos.  L.  Winder  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  indicted  for  burglary — ^for 
burglary  and  grand  larceny  as  he  allies — ^was  convicted  of  petty  lar- 
<»ny — and  was  sentenced  to  two  years'  confinement  in  the  Penitentiary, 
and  appeals  from  that  judgment. 
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State  vs.  Ford. 

The  assignment  of  errors  in  this  court  states  two  grounds  for  set- 
ting aside  the  verdict  The  first  is,  that  no  plea  was  ever  entered  by  the 
accused,  and  the  second,  that  he  was  not  in  court  lErom  the  time  of  his 
arraignment  until  he  was  sentenced,  and  therefore  was  not  present  dur- 
ing the  trial 

The  record  informs  us  that  the  accused  appeared  at  the  bar,  and 
was  arraigned,  and  through  counsel  asked  permission  of  the  court  to 
withhold  plea,  which  was  granted.  The  trial  was  on  Oct  6,  if  ihe  tran- 
script  of  appeal  be  correct,  when  the  jury  was  empanelled,  the  case 
tried,  and  the  verdict  rendered.  On  the  18th.,  '*  the  accused  per  counsel 
appeared  in  court,  and  after  leave,  filed  a  motion  for  a  new  triaL"  We 
do  not  find  among  the  grounds  then  set  forth,  that  the  accused  was  not 
present  at  the  trial,  nor  is  there  any  explanation  of  the  cause  of  this 
extraordinary  departure  from  the  well-settled  rules  governing  criminal 
procedure.  The  counsel  for  the  prisoner  does  not  appear  to  have 
demanded  his  presence,  and  to  have  been  refused  by  the  judge,  nor  does 
the  judge  appear  to  have  ordered  that  he  be  produced  in  court 

It  is  so  essential  that  a  plea  should  be  made  to  the  indictment  that 
its  absence,  of  itself,  vitiates  the  trial.  It  can  not  be  dispensed  with  by 
request  of  the  prisoner.  It  can  not  be  omitted  even  if  he  refuses  to 
malce  it  Our  law  provides  that  if  he  stands  mute,  and  will  not  answer 
to  the  indictment,  the  plea  of  not  guilty  shall  be  entered  for  him.  Rev. 
Stats.  1870  see.  996. 

The  absence  of  the  prisoner  during  the  whole  of  the  trial,  and  par- 
ticularly his  absence  at  the  rendition  of  the  verdict  is  more  than  an 
irregularity.  It  is  fatal  to  the  legality  of  the  trial.  It  is  of  universal 
requirement  that  a  person  who  is  tried  for  a  felony  must  be  present 
when  the  verdict  is  received.    People  v.  Perlcins,  1.  Wend.  91. 

The  mode  of  conducting  the  formal  parts  of  a  judicial  public  prose- 
cution for  crime  has  been  greatly  changed,  more  because  of  an  imwise 
contempt  of  ancient  forms  than  through  alterations  of  the  law.  Where 
these  changes  have  been  ordained  of  law,  observance  of  them  is  of 
necessity.  But  a  loose  practice  has  latterly  prevailed  of  omitting 
all  those  formalities  which,  until  very  modern  times,  were  thought 
becoming  in  a  court  to  observe  when  about  to  proceed  In  an  inquisition, 
the  effect  of  which  may  be  the  deprivation  of  the  life  or  liberty  of  the 
party  accused.  The  solemnity  of  an  arraignment  after  the  ancient 
mode  has  its  uses.  The  propriety  of  requiring  the  accused  to  deliver 
his  plea  ore  tenus,  with  uplifted  hand,  is  demonstrated  by  its  omission  in 
this  case.  Evidently  it  was  forgotten  that  he  had  not  pleaded,  and  it 
would  not  have  been  forgotten,  had  the  time  honoured  ceremony  been 
duly  gone  through  with  in  all  its  parts.  Curiously  enough,  the  only 
part  of  the  ancient  ritual,  which  in  actual  practice  is  retained,  is  the 
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question,  '  how  will  you  be  tried,'  which,  since  the  abolition  of  all  the 
common  law  methods  of  trial  but  that  of  jury,  ha«  lost  its  significance. 

The  prisoner  moved  in  arrest  of  judgment,  that  it  could  not  be  ren- 
dered against  him  on  a  conviction  of  petty  larceny  under  this  indict- 
ment, because  he  had  not  bcQn  prosecuted  for  that  offence,  and  the  ver- 
dict is  not  responsive  to  the  charge  as  laid  in  the  indictment. 

The  indictment  contains  but  one  count,  and  it  is  well  settled 
that  only  one  substantive  charge  can  be  laid  in  each  count.  Thus  it 
has  been  held,  where  an  indictment,  containing  one  count,  charges  the 
defendant  with  rude  behavior  in  a  meeting-house,  and  with  disturbing 
public  worship,  these  two  distinct  offences,  joined  in  the  same. count, 
was  fatal  to  the  indictment.  Commonwealth  v.  Ssrmond,  2  Mass.  168. 
Two  distinct  offences,  requiring  different  punishments,  can  not  be 
charged  in  the  same  count  Such  an  indictment  is  defective  for  dupli- 
city, and  a  conviction  upon  it  will  be  reversed  for  error.  Reed  v.  the 
People  1.  Parker's  Crim.  Rep.  481.  Burglary  and  grand  larceny  there- 
fore can  not  be  included  in  the  same  count,  but  this  indictment  charges 
but  one  offence.  Of  course  it  is  no  objection  to  an  indictment  that  two 
or  more  offences,  upon  which  the  same  or  a  similar  judgment  may  be 
given,  are  contained  in  different  counts. 

Where  one  has  been  indicted  for  an  offence,  he  may  be  convicted  of 
one  of  less  magnitude,  provided  the  offences  be  of  the  same  nature  or 
class;  for  example,  upon  an  Indictment  for  murder,  the  prisoner  may  be 
convicted  of  manslaughter — upon  an  indictment  for  an  assault  with  a 
dangerous  weapon,  or  with  intent  to  kill,  there  may  be  a  conviction  for 
an  assault  The  reason  is,  that  these  offences  belong  to  the  same  class 
— the  same  kind  of  evidence  is  applicable  to  the  one  as  to  the  other. 
They  differ  in  degree,  and  not  in  kind.  If  the  evidence  Is  insufQcient  to 
warrant  a  conviction  for  the  offence  of  greater  magnitude,  it  may  sup- 
port a  conviction  for  that  of  lesser  magnitude,  and  judgment  upon  such 
a  verdict  has  long  been  allowed  under  the  modern  criminal  law. 

The  offence  of  burglary  is  quite  distinct  from  that  of  larceny. 
They  belong  to  different  families  of  crime,  and  it  would  be  an  enlarge- 
ment of  the  rule,  not  warranted  by  authority  or  precedent,  to  hold 
good  a  conviction  for  one  of  them  upon  an  indictment  for  the  other. 
The  test  is  that  the  two  offences — the  one  charged  in  the  indictment,  and 
the  other  contained  in  the  verdict — must  be  of  the  same  generic  class, 
where  the  indictment  for  the  greater  contains  all  the  necessary  substan- 
tive allegations  necessary  to  let  in  proof  of  the  lesser,  so  that  if  the 
proof  fails  to  establish  all  the  all^ations  of  the  indictment  sufficiently  to 
warrant  a  conviction  for  the  offence  therein  described,  but  at  the  same 
time  shews  that  the  accused  is  guilty  of  a  substantial  offence,  necessa- 
rily contained  in  the  terms  of  the  indictment,  the  jury  may  convict  of 
the  minor  offence. 
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The  judge  who  tried  the  cause  was  of  opinion  that  the  conviction 
lor  petty  larceny  under  this  indictment  for  burglary  was  not  good,  but 
as  the  State  had  no  appeal,  conceived  it  to  be  his  duty  to  reject  the 
motion  in  arrest  of  judgment,  and  grant  the  appeal  to  the  prisoner. 
There  has  been  no  lawful  trial  of  the  accused.  Therefore 
It  is  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jury  be 
set  aside,  and  the  judgment  rendered  thereon  be  annulled  and  reversed, 
and  that  this  cause  be  remanded  to  the  lower  court  for  a  new  trial  of 
the  prisoner,  who  is  ordered  to  be  held  in  custody  to  await  the  same. 


No.  6867. 

State  ex  rel.  W.  C.  "Williamson  vs.  the  Judge  of  the  Fofbteenth 

Judicial  District. 

Where  the  defendant  in  an  executory  prooeedins  enjoins  the  seizure  and  sale,  on 
the  firround  that  the  mortfi:a«re  debt  is  prescribed,  he  is  dispensed  from  the  neces- 
sity of  glvinff  a  bond. 

In  a  suspensive  appeal  from  a  judflrmentdissolvinsr  an  injunction  without  damai;es. 
the  amount  of  the  appeal  bond  need  only  exceed  by  one  half  the  costs,  which  the 
appellant  was  condemned  by  the  judfi:ment  to  pay. 

A  PPLICATION  for  a  mandamus. 

Cobb  &  Ounby  for  relator. 

i2.  W,  <&  B.  Richardson  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  executors  of  J.  P.  Crosby  applied  for  and  obtained 
an  order  of  seizure  and  sale  of  property  mortgaged  to  secure  a  note  of 
$4013  subscribed  by  R  C.  Williamson  and  J.  C.  Hutson. 

The  execution  of  that  order  was  enjoined  by  said  Williamson,  on  the 
ground  that  the  action  for  the  recovery  of  the  debt  evidenced  by  said 
note  is  barred  by  prescription. 

The  injunction  having  been  granted  for  one  of  the  causes  specified 
in  art.  739  of  the  C.  P.  no  security  was  required  from  the  defendant  in 
the  proceeding  for  a  seizure  and  sale. 

The  injunction  so  taken  was  dissolved  without  damages,  and — on 
motion  of  Williamson's  counsel — a  suspensive  or  devolutive  appeal  was 
allowed  him  In  the  alternative — the  bond  to  carry  up  the  latter  to  be  for 
one  hundred  dollars,  and  the  former  of  a  sum  one  half  over  and  above 
the  amount  of  the  note  hereinbefore  mentioned. 

He  refused  to  give  either  of  said  bonds,  and — ^for  the  suspensive 
appeal — tendered  one  of  five  hundred  dollars.    The  bond  so  tendered 
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was  refused,  and  relator  seeks,  by  mandamus,  to  compel  the  judge  to 
reduce  to  five  hundred  dollars  the  amount  of  the  bond  to  be  furnished 
by  him  for  a  suspensive  appeal. 

In  answer  to  the  mandamus,  the  judge  said: 

1st.  That,  in  his  opinion,  when  an  injunction  has  been  obtained, 
under  article  739,  C.  P.,  restraining  the  execution  of  a  writ  of  seizure  and 
sale,  and  has  been  dissolved  without  damages,  no  discretionaiT'  power  is 
vested  in  the  judge  to  fix  the  amount  of  a  suspensive  appeal  bond,  but 
that  it  is  to  be  governed  by  article  575  C.  P. 

2d.  That  such  a  judgment  is  in  the  nature  of  a  noiisuit,  and  in 
effect  decides  that  the  order  of  seizure  was  properly  granted,  and  that 
the  sheriflf  should  proceed  to  collect  the  debt  by  a  sale  of  the  mortgaged 
property.  The  injunction  is  merely  an  accessory  remedy.  There  is  no 
other  judgment  to  be  executed  except  that  ordering  the  sale  of  the 
property  enjoined,  and  it  is  to  prevent  this  that  a  suspensive  appeal  is 
asked  for. 

Two  distinct  decrees  now  stand  against  Williamson— an  order  of 
seizure  and  sale,  and  that  dissolving  the  injunction  arresting  the  execu- 
tion of  said  order:  both  of  said  decrees  are  appealable — the  last  alone 
has  been  appealed  from  and  that  one  is  only  for  costs — which,  consider- 
ing the  amount  of  the  bond  fixed  for  a  devolutive  appeal,  could  not  have 
exceeded  the  sum  of  one  hundred  dollars.  The  bond  tendered  by  rela- 
tor is  for  five  times  that  amount 

The  Code  of  Practice  leaves — it  seems — ^no  doubt  on  this  subject:  it 
provides  that  "  the  appeal  taken  withhi  ten  days  after  the  judgment  &c. 
shall  stay  execution,  if  the  appellant  gives  his  obligation  for  a  sum 
exceeding  by  one  half  the  amount  of  the  judgment.  In  this  case,  Wil- 
liamson has  appealed  from  a  decree  condemning  him  to  pay  the  costs  of 
the  suit,  and  the  bond  required  to  suspend  the  execution  of  that  decree 
can  neither  be  measured  nor  fixed  by  the  amount  of  the  mortgage  note, 
or  by  reference  to  the  order  of  seizure  and  sale  from  which  no  appeal 
has  been  taken. 

As  to  the  parties'  right  to  an  appeal,  and  as  to  the  form,  the  condi- 
tions, the  effects  of  an  appeal,  the  constitution  and  the  law  make  no  dis- 
tinction between  those  taken  from  judgments  maintaining  or  dissolving 
injunctions  granted  with  or  without  bond,  and  we  can  make  none.  The 
reasons  relied  upon  by  a  majority  of  the  court,  for  discriminating 
between  such  appeals  in  "  State  ex  rel.  Mrs.  Sarah  Richardson  vs.  the 
Judge  of  the  14th  District,"  do  not  remove  our  conviction  that  the  decis- 
ion of  said  court  in  "  State  ex  rol.  W.  &  H.  Stackhouse  vs.  the  Judge  of 
the  5th  District,"  contains  a  correct  Interpretation  of  the  law  on  this  sub- 
ject. 

21  A.  152.    25  A.  653.    19  L.  R.  171.    29  A.  793. 
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State  ex  rel.  Williamson  vs.  Judcce  of  the  Fourteenth  Judicial  District. 

The  law  is  bo  dear,  so  free  from  doubt,  that  its  letter  can  not  be 
disregarded,  under  the  pretext  of  pursuing  its  spirit.  It  may  be  that  it 
ought  to  be  amended  or  changed,  that— as  it  is — it  leaves  the  door  too 
wide  opened  to  groundless  defences,  to  the  litigation  often  resorted  to 
to  gain  delay;  but — until  changed  or  amended,  it  must  be  enforced  as 
enacted. 

It  is,  therefore,  ordered  that  the  mandamus  issued  in  this  case  be 
and  is  hereby  made  peremptory  at  defendant's  costs. 


No.  5453. 
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Miguel  Avendano  vs.  I.  W.  Abthtjr  &  Co. 

Where  the  evidence  shows  that  the  parties  intended,  oricrinally.  that  the  contract  of 
lease  should  be  reduced  to  writing,  neither  will  be  bound  until  it  is  sifirned  by 
both. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    CuUom, 

George  L,  BrigJit  for  plaintilBf  and  appellee. 

Singleton  &  Broione  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  This  suit  was  brought  on  the  sixtjpenth  May,  1873,  with 
the  usual  provisional  seizure,  to  recover  the  balance  of  rent  alleged  to  be 
due,  and  to  become  due,  on  a  three-years'  lease,  beginning  first  October, 
1871,  ending  thirtieth  September,  1874,  at  $266.66  2-3  per  month,  payable 
on  the  first  of  each  and  every  month. 

The  defendants  denied  that  they  had  made  a  lease  for  three  years  as 
alleged.    They  also  answered  that: 

"  These  defendants  specially  deny  that  they  ever  took  a  lease  of  the 
premises  for  the  time  alleged  in  the  petition.  Such  a  lease  was  spoken 
of  between  the  parties  in  interest,  and  these  defendants  would  have 
made  such  a  lease  had  the  conditions  agreed  on  been  complied  with. 
These  defendants  stated  that  they  would  make  a  lease  for  the  time  speci- 
fied in  the  petition  provided  the  premises  were  put  in  good,  genteel,  and 
tenantable  condition.  That  the  plaintiff  neglected  and  refused  to  put 
the  premises  in  such  condition,  and  these  defendants  refused  to  sign  the 
lease  and  monthly  notes  for  the  rent  thereof  presented  by  the  plaintiff  to 
the  defendants  to  be  signed  by  these  defendants  for  the  purpose  of  con- 
summating and  completing  said  contemplated  lease.  That  these  defend- 
ants specially  deny  that  said  contemplated  lease  (as  alleged  in  the  peti- 
tion) was  ever  in  fact  entered  into,  but  these  defendants  have  continued 
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to  occupy  said  leased  premises  by  operation  of  law;  viz.,  by  the  month 
only." 

The  judgment  of  the  district  court  was  in  favor  of  plaintiff,  with 
landlord's  lien  and  privilege  on  the  property  provisionally  seized  for 
arrearages,  and  for  rent  to  become  due  for  eighteen  months;  that  is,  for 
one  month,  due  first  of  October,  1872:  for  seven  months,  due  on  the  first 
day  of  each  month  from  June  to  December,  1873,  inclusive;  and  for  ten 
months,  due  on  the  first  day  of  each  month  from  January  to  October, 
1874,  inclusive,  subject  to  a  credit  for  rent  for  one  month  paid  after  the 
institution  of  the  suit    From  this  judgment  defendants  appealed. 

The  term  commenced  on  the  first  of  October,  1871;  but  the  prem- 
ises were  vacant,  and  defendants,  with  the  permission  of  plaintiff,  went 
into  possession  in  September.  Defendants  did  not  sign  either  a  lease,  or 
notes  for  the  monthly  rent  Up  to  May,  1873,  when  the  rent  would  have 
amounted  to  S5066  661,  payments  had  been  made  amounting  to  84800, 
leaving  3266  66|,  or  the  rent  for  one  month,  unpaid  at  the  time  suit  was 
brought  A  receipt  was  introduced  showing  that  a  payment  on  the  six- 
teenth November,  1872,  was  imputed  to  the  rent  due  first  of  October, 
1872 ;  so  that  the  defendants  at  the  time  the  suit  was  brought  owed  for 
the  month  of  April,  due  first  of  May,  1873. 

On  the  thirty-first  of  August,  1872,  defendants  wrote  to  plaintiff  that 
they  did  not  want  the  property  at  the  rate  they  had  been  paying;  and 
that  an  entire  new  ground  floor  and  a  new  covering  to  the  shed  were 
necessary  to  their  continued  occupancy  on  any  terms.  Plaintiff  answered 
that  defendants  had  rented  for  three  years  from  first  of  October,  1871; 
and  that  they  would  be  required  to  comply  with  their  contract;  that  he 
would  make  any  repairs  the  law  required  him  to  make;  and  that  he  was 
then  having  a  new  slate  roof  put  on, ''  although  you  never  made  any 
request  to  repair  it,  and  we  have  never  refused  to  make  any  necessary 
repairs." 

Arthur  says  the  slate  roof  had  been  put  on  "  previous  to  my  writing 
this  letter.  I  had  called  Mr.  Avendano's  attention  to  the  shed  roof 
repeatedly,  but  I  never  wrote  to  him  and  made  a  special  statement 
until  that  time." 

The  day  after  the  suit  was  brought,  which  interfered  with  the  com- 
promise wliich  Arthur  &  Co.  were  making  with  their  creditors,  defend- 
ants, through  their  attorneys,  offered  to  pay  the  rent  due,  and  to  secure 
that  to  become  due,  up  to  first  of  October,  1873:  and  they  added  that 
defendants  would  not  recognize  the  lease  beyond  that  date,  and  would 
go  into  bankruptcy  first    We  find  in  the  record  no  answer  to  this. 

On  the  tenth  of  July,  1873,  defendants  gave  plaintiff  formal  notice 
in  writing  that  they  would  vacate  the  store  on  the  last  day  of  that 
month;  and  that  they  would  be  ready  to  deliver  possession  on  the  first 
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day  of  August.  Plaintiff  answered  that  when  defendants  tendered  the 
leased  property  he  would  rent  it  for  their  account,  and  credit  them  with 
the  proceeds,  if  any;  and  that  he  would  go  on  with  the  suit 

On  the  thirty-first  July  defendants  wrote  to  plaintiff,  surrendering 
the  property  and  tendering  the  keys;  and  plaintiff  answered  that  he 
would,  it  possible,  rent  the  store,  and  credit  defendants  with  the  pro- 
ceeds, without  prejudice  to  the  pending  suit 

The  theory  of  plaintiff  is,  that  defendants  owe  the  rent  for  seven- 
teen months,  up  to  first  October,  1874.  On  the  theory  of  defendants 
they  would  owe  for  three  months  only,  due  first  of  June,  first  of  July, 
first  of  August,  1873,  respectively. 

Theodore  Avendano,  who  was  the  agent  of  Miguel  Avendano  In  all 
this  business,  was  a  witness  in  behalf  of  plaintiffl  Being  asked:  "  State 
to  the  court  all  you  know  relative  to  making  the  lease  to  L  W.  Arthur 
&  Co,"  he  answered: 

"  Jt  was  in  the  month  of  July,  1871.  Mr.  Arthur  wanted  to  r^:it  the 
store  comer  of  Common  and  Front  streets.  I  went  to  his  office  and 
asked  him  a  price  for  the  same.  He  offered  me  $3200  per  annum  for 
three  years.  I  agreed  to  that,  and  then  wrote  the  lease  and  notes,  and 
sent  them  to  his  ofilce  to  be  signed.  He  promised  to  sign  them.  I  noti- 
fied him  afterward  the  lease  had  not  been  signed,  nor  the  notes.  I 
sent  for  them  several  times  by  my  clerk.  He  always  answered  he  had 
no  time,  but  would  sign  the  lease.  After  he  occupied  the  store,  and 
after  many  repeated  calls  for  the  lease  and  notes,  he  came  to  my  office 
and  said  he  did  not  want  to  sign  the  notes  for  the  whole  term  of  the 
lease,  only  wanted  to  sign  them  by  the  year.  I  told  him  he  could  do  so 
for  one  year,  and  then  the  other  notes  at  the  end  of  every  year.  That 
is  the  principal  thing  about  the  lease." 

Being  asked  if  he  had  made  any  written  memorandum  of  the  fact, 
he  answered  that  he  had  written,  the  next  day,  to  his  brother,  Miguel 
Avendano,  who  was  in  Europe.  A  press  copy  of  this  letter,  dated  July 
17, 1871,  was  produced.  It  states  the  renting  of  this  and  another  store, 
and  the  rates,  and  that  the  terms  would  begin  the  first  of  October.  After 
speaking  of  the  good  credit  of  the  parties,  the  writer  adds:  "The 
leases  will  be  signed  hereafter." 

On  cross-examination  this  witness  says  Mr.  Arthur  went  into  the 
store  about  one  month  or  two  before  the  beginning  of  the  lease. 

Question  :    "  The  lease  was  to  be  reduced  to  writing  ?  "    "  Yes." 

Arthur  states  why  he  refused  to  sign  the  lease  and  notes.  "  The 
lease  and  notes  were  brought  into  the  office,  I  think,  in  the  month  of 
October,  early.  I  was  not  present  when  they  were  brought  in.  When 
the  young  man  called  I  told  him  I  should  have  to  see  Mr.  Avendano;  I 
had  complaints  to  make.    I  soon  discovered  the  leakiness  of  the  roo&. 


NEW  ORLEANS,  FEBRUARY,  1878.  319 

Avendano  vs.  Arthur  &  Co. 

I  had  not  at  first,  and  I  found  after  I  moved  in  that  Mr.  Avendano  would 
do  nothing  toward  fixing  the  house  that  was  not  most  specially  required. 
He  agreed  to  put  the  house  in  first-rate  condition  for  a  store.  I  felt  that 
he  had  not  done  his  duty  as  a  landlord.  On  the  fourth  day  of  Novem- 
ber I  had  then  resolved  that  I  was  not  properly  dealt  with,  and  I  never 
would  sign  the  lease,  and  I  took  them  to  Mr.  Avendano,  and  so  told 
him  that  he  did  not  do  his  duty  as  a  landlord,  and  I  should  not  and 
would  not  sign  them,  and  I  laid  them  down  before  him  on  his  own  desk 
at  his  own  office;  when  I  laid  them  on  his  own  desk  at  his  office  this 
(one  of  the  unsigned  rent  notes)  was  among  the  other  notes  with  the 
lease.  «*»***«*  I  told  Mr.  Avendano  I 
was  in  the  house  and  had  spent  nearly  a  thousand  dollars  in  fitting  it 
up,  and  saw  no  means  of  vacating  it  then,  and  would  probably  have  to 
remain  for  the  season,  the  first  year.  He  would  agree  to  no  specific 
time,  and  I  would  sign  no  lease,  and  gave  no  notes;  and  I  left  the  lease 
and  notes  on  his  desk  in  his  office,  and  have  not  seen  them  since." 

And  again,  he  says:  "I  don't  remember  ever  telling  him  about 
agreeing  to  sign  notes  at  all  other  than  I  was  to  give  a  written  lease  of 
three  years:  and  after  I  went  in  and  found  the  manner  in  which  he  had 
acted,  I  resolved  not  to  sign  the  lease  at  all,  or  give  any  notes.  I  told 
him  I  should  probably  have  to  stay  for  one  year,  as  I  spent  about  a 
thousand  dollars  in  fitting  it  up,  but  that  I  would  agree  to  no  specific 
time  or  give  no  notes." 

Xiques,  clerk  of  Avendano,  who  seems  to  have  collected  all  the 
rent  paid  before  the  suit  was  brought,  except  that  for  the  first  month, 
says  he  wrote  the  lease  and  thirty-six  notes  for  the  monthly  rent,  and 
he  .took  them  to  Mr.  Arthur  to  be  signed.  "The  first  time  I  saw  his  book- 
keeper, or  clerk,  and  left  the  lease  and  notes  there,  and  I  came  back 
after,  and  the  clerk  told  me  that  Mr.  Arthur  wanted  to  see  Mr.  Aven- 
dano, and  would  only  sign  notes  for  one  year  at  a  time.  I  came  down 
and  saw  Mr.  Arthur,  who  told  me  the  same  thing." 

He  says  he  went  again  to  collect  and  get  the  lease  and  rent  notes, 
"  and  he  answered  me  that  he  had  seen  Mr.  Avendano.  That's  the  last 
time  I  asked  him  about  the  lease  or  the  notes." 

Again  he  says  that  he  asked  Mr.  Arthur  for  the  lease  and  the  notes, 
"  and  sometimes  he  told  me  he  would  sign  it,  before  he  told  me  he  had 
seen  Mr.  Avendano.  The  last  time  I  asked  him  he  told  me  he  had  seen 
Mr.  Avendano,  and  I  never  asked  him  any  more." 

Avendano  never  went  to  collect  the  rent.  The  first  payment  was  on 
the  fourth  November,  1871,  by  check  of  that  date.  The  receipt  for  this 
is  in  the  handwriting  of  Avendano;  and  he  says  he  wrote  it  at  his  office, 
and  handed  it  to  Mr.  Arthur.  It  is  written  on  the  back  of  that  one  of 
the  thirty-six  notes  which  would  have  represented  the  rent  for  the 
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month  of  0ctx)b6r,  and  would  have  been  payable  first  of  NoYem- 
ber  if  it  had  been  signed.  The  notes,  therefore,  must  have  been  in  the 
possession  of  Avendano  at  his  office,  at  that  date,  when  the  rent  lor  the 
first  month  was  exigible  and  was  paid. 

The  testimony  of  Arthur  conflicts  with  that  of  Avendano  as  to  the 
leaving  of  the  lease  and  notes  with  Avendano.  This  may  well  be,  and 
it  should  be  attributed  to  the  degree  of  importance  which  they  respect- 
ively attached  to  what  actually  occurred:  to  the  difference  in  the  impres- 
sion made  upon  the  mind  of  the  one  and  of  the  other  at  the  time,  and 
to  natural  disparity  in  the  power  of  recollection.  The  testimony  of 
Arthur  and  of  Xlques  satisfies  us  that  on  the  fourth  of  November,  1871, 
Arthur  had  finally  determined  that  he  would  not  sign  the  lease  or  the 
notes:  that  he  so  informed  Avendano:  that  he  left  the  lease  and  the 
notes  at  the  office  of  Avendano  at  that  time:  and  that  he  was  not  after- 
ward asked  to  sign  either  lease  or  notes,  except,  perhaps,  once  by 
Xlques  when  Arthur  told  him  he  had  seen  Mr.  Avendano. 

The  proof  shows  that  the  store  and  shed  were  not  in  good  conditioiL 
The  shed  leaked  so  that  whenever  it  rained  goods  that  had  been  sold 
and  put  out  marked  for  shipment  had  to  be  put  back  into  the  store. 
The  roof  of  the  store  leaked  so  that  it  was  necessary  to  put  buckets  to 
catch  the  water;  and  one  leak  was  over  the  office.  The  ground  floor 
was  patched  in  several  places,  and  in  rolling  out  goods  it  broke  in  other 
places.  The  office  had  been  taken  down,  and  Arthur  had  part  of  it  put 
up  himself!  Avendano  had  the  roof  of  the  store  patched,  but  it  leaked 
the  first  hard  rain  afterward.  The  testimony  of  Avendano  shows  tfaat 
the  store  and  shed  were  covered  with  a  composition  roofing,  and  that 
they  leaked.  He  was  asked:  "Was  it  not  a  leaky,  worthless  shed?" 
and  he  answered:  ''  I  can  only  say  of  that  kind,  they  are  always  leaky." 

Arthur  says:  "In  the  summer  of  1871  Mr.  Avendano  and  mysdf 
had  several  conversations  in  relation  to  the  store,  and  I  think  it  was  the 
last  of  July  or  August  that  we  talked  over  the  terms,  when  the  under- 
standing  was  that  I  was  to  take  the  store  for  three  years,  which  I  was 
to  give  a  WBrrrEN  lease  at  the  rate  of  $3200  per  annum." 

On  cross-examination  being  asked,  "You  did  rent  it  (the  store)  for 
three  years?"  he  answered,  "That  was  our  agreement  It  was  to  be 
rented  and  a  regular  lease  signed." 

Whatever  discrepancies  there  may  be  in  the  testimony  in  other 
respects,  there  is  none  as  to  this:  that  both  parties  understood,  at  the 
time  they  were  negotiating,  and  Intended  originally,  that  a  lease  in 
writing  should  be  executed.  Arthur  and  Avendano  concur  in  this;  and 
it  is  manifest  from  Avendano's  contemporaneous  letter  to  his  brother 
Miguel,  and  his  repeated  efforts,  up  to  the  fourth  of  November,  1871,  to 
have  the  lease  and  notes  signed  by  Arthur.    The  business  was  of  such 
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importance  to  both,  that  one  would  naturally  suppose  that  two  business 
men,  merchants,  would  not  have  been  willing  to  leave  it  to  the  uncer- 
tainties of  a  mere  verbal  agreement;  and  that  they  would  both  under- 
stand, without  any  express  stipulation  to  that  effect,  that  a  lease  for 
three  years,  at  a  rental  aggregating  ^9600,  should  be  reduced  to  writing. 

Arthur  says  when  he  went  into  the  stoVe  in  September,  before  the 
commencement  of  the  term,  Avendano  was  having  repairs  made.  Of 
course  he  could  not  know  then  what  repairs  would  actually  be  made. 
It  may  be  that  Avendano  had  all  the  repairs  made  that  he  considered 
necessary,  and  yet  Arthur  may  have  expected  that  more  would  be  done. 
He  expended  a  considerable  sum  in  fitting  up  an  office,  and  put  a  large 
stock  of  groceries  in  the  store,  so  that  he  could  not  have  moved  out 
without  serious  inconvenience  and  loss.  The  condition  of  the  ground 
floor,  and  of  the  roof  of  the  main  building  and  of  the  shed,  was  not  such 
as  the  business  for  which  Arthur  rented  the  premises  required,  and  it  is 
not  strange  that  he  withheld  his  final  consent  to  the  contract  so  long  as 
they  remained  in  that  condition. 

However  this  may  have  been,  the  fact  remains  that  the  lease  and 
the  notes  were  not  signed;  and  this  fact  brings  the  case  within  the  rule, 
coeval  with  our  jurisprudencQ,  and  recognized  by  us  in  Fredericks  vs. 
Fasnacht,  decided  on  the  :>©venteenth  of  December,  1877,  that,  "Where 
it  has  been  agreed  that  the  contract  shall  be  reduced  to  writing,  until  it 
is  actually  written  and  signed  by  all  parties  either  may  retract."  Viller6 
vs.  Brognier,  3  Mart  349;  Des  Boulets  vs.  Gravler,  1  N.  S.  422;  Wells  Vs.. 
Dill,  1  N.  S.  592;  Blocker  vs.  Tillman,  4  La.  80. 

The  true  distmction  is  plainly  laid  down  in  Carlin  vs.  Harding,  10  La». 
225.    Where  there  is  a  complete  verbal  contract,  and  the  parties  after- 
ward agree  that  it  shall  be  reduced  to  writing,  the  verbal  contract  is  - 
valid  and  obligatory,  although  the  subsequent,  independent  agreement, 
to  have  it  reduced  to  writing  should  not  be  carried  into  effect. 

In  Des  Boulets  vs.  Gravier  the  principal  question  was,  as  stated  by 
Judge  Porter,  "  whether  the  vendee  of  a  movable,  where  the  contract  is 
to  be  ?reduced  to  writing,  can  retract  before  the  act  is  signed,  and  that 
althovigh  he  should  be  in  possession  of  the  thing  purchased."  The  court 
said: ' 

*/  The  authorities  are  express  that  if  the  parties  agree  that  the  con- 
tract is  to  be  reduced  to  writing,  it  is  not  complete  until  the  writing  is 
madle  and  signed.  *  *  «  xhe  fact  of  possession  is  one  of 
the  /circumstances  which,  coupled  with  others,  would  have  made  the 
salei  complete,  if  there  had  been  no  agreement  to  put  it  in  writing. 
Whfen  that  agreement  exists,  the  necessity  of  complying  with  it  arises 
froifn  the  parties  having  added  that  condition  to  the  other  things, 
reqjuired  to  make  a  legal  contract." 
21 
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In  Blocker  vs.  THlman  Judge  Martin  stated  the  case  thus:  "  The 
defendant,  having  taken  a  warehouse,  proposed  to  the  plaintiff  to  take 
charge  of  it  for  which  it  was  agreed  he  should  have  one  third  of  the  net 
profits.  The  offer  being  accepted,  the  contract  was  reduced  to  writing 
by  a  third  person,  subscribed  by  the  plaintiff,  and  delivered  to  the  de- 
fendant, who  agreed  thereto  and  promised  to  sign  and  deliver  it  to  a 
third  person  to  keep.  Depending  on  this  the  plaintiff  entered  into  his 
duties,  and  faithfully  attended  to  the  affairs  of  the  concern  till  he  was 
dismissed  by  the  defendant,  who  placed  the  warehouse  in  charge  of 
another." 

Delivering  the  opinion  of  the  court,  Judge  Martin  said: 

*'  The  parties  contemplated  a  written  contract,  to  be  deposited  with 
a  third  person,  for  their  common  security.  Nothing  shows  in  either  of 
them  an  Intention  to  be  bound  by  a  parol  contract.  The  plaintiff  him- ' 
self  subscribed  the  agreement,  and  gave  time  to  the  defendant  to  do  the 
like.  Till  the  writing  was  perfected  by  the  signature  of  all  the  parties, 
it  was  but  an  inchoate  one,  ancNuther  had  the  right  of  recanting.  The 
defendant,  in  doing  so,  availed  hims^f  of  a  le^al  right" 

Plaintiff  and  defendant  understocid,  contemplated,  and  intended, 
originally,  that  there  should  be  a  contract  of  lease  in  writing.  Their 
final  consent  was  in  suspense  until  that  writing  was  signed.  As  it  never 
was  signed  there  never  was  a  complete  contract  of  lease  for  three  years 
between  them,  nor  was  there  any  agreement  fixing  a  lease  for  a  specie 
term.  Arthur  &  Co.  were  lessees  for  an  uncertain,  term;  and  eithei: 
party  had  the  right  to  put  an  end  to  it  at  any  time,  by  giving  the  other 
notice  in  writing,  fifteen  days  before  the  expiration  of  the  current 
month.  R  C.  C.  2686.  By  the  notice  of  the  tenth  of  July  Arthur  &  Ct». 
did  effectually  put  an  end  to  it  on  the  thirty-first  of  July,  1873.  The 
evidence  shows  that  they  had  the  legal  right  to  do  this;  and  t/^ir  liabil- 
ity for  the  rent  can  not  be  extended  beyond  that  date.  The  niTnerous 
payments  at  the  rate  of  3266  66§  per  month  sufficiently  fixed  bat  as 
the  monthly  rent;  and  by  the  dealing  of  the  parties  that  rate  Iwame 
obligatory  on  both,  so  long  as  the  lease  continued. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgm  it  of 
the  district  court  be  so  amended  as  to  reject  the  demand  of  the  pUi«tiff 
for  all  the  rent  anterior  to  that  due  and  payable  on  the  first  day  of  Jne, 
1873,  and  for  all  subsequent  to  that  due  and  payable  on  the  first  Aug^, 
1873.    That  in  lieu  of  the  several  sums  by  said  judgment  awardetto 
plaintiff,  there  be  substituted  and  allowed  to  him  the  rent  for  tl-»e 
months  only.    That  is  to  say,  that  plaintiff,  appellee,  have  and  recor 
of  defendants,  appellants,  two  hundred  and  sixty-six  dollars  sixtyx 
and  two  thirds  cents  (8266  663),  ^th  interest  at  the  rate  of  five  per  c  ^ 
per  annum  from  the  first  day  of  June,  1873,  until  final  payment;  t| 
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like  sum,  with  like  interest,  from  the  first  day  of  July,  1873;  and  the 
like  sum,  with  like  interest,  from  the  first  day  of  August,  1873.  That 
thus  amended  the  judgment  appealed  from  be  affirmed,  and  that  plain- 
tiff, appellee,  pay  the  costs  of  this  appe£d. 


CoscuRRiXG  Opinion. 
Eg  AN,  J.  I  concur  in  the  decree  in  this  case,  but  prefer  to  put  my 
ooncurrence  upon  the  ground  that  the  property  leased  was  not  in  a  con- 
dition, nor  put  in  a  condition  within  a  reasonable  time,  to  serve  the  uses 
for  which  it  was  leased;  that  the  lessor  was  in  fault  in  this  respect,  and 
the  lessees  had,  therefore,  and  under  the  law,  the  right  to  withdraw 
from  the  contract  and  to  refuse  to  sign  the  written  lease  and  notes  for 
the  lease  price,  and  did  so  refuse,  and  returned  the  lease  and  notes  to 
the  plaintiff  unsigned  within  a  very  short  time,  so  soon  as  they  discov- 
ered the  defects  in  the  roof  and  other  parts  of  the  building;  and  at  the 
same  time  informed  the  lessor  that  they  would  not  take  the  leased 
premises  under  the  terms  and  for  the  time  of  the  original  contract;  but, 
being  in  the  building  with  their  stock  of  goods,  and  the  business  season 
being  upon  them,  they  would  be  compelted  to  keep  the  property  for  the 
remainder  of  the  season;  and  the  plaintiff  thereupon  acquiesced  in 
their  refusal  to  sign  the  lease  and  notes  for  three  years  and  received 
monthly  rent  from  them  without  requiring  them  to  sign  the  lease  or 
notes,  or  to  agree  to  a  lease  for  any  other  or  longer  time  than  that  for 
which  they  said  they  would  take  it,  thus  in  effect  and  law  abrogating 
the  old  and  substituting  a  new  contract. 


Concurring  Opinion. 

Manning,  C.  J.    I  also  prefer  to  rest  my  concurrence  on  the  grounds 
stated  by  Mr.  Justice  Egan. 


No.  6927. 
Hypolite  Gally  vs.  Michael  Dowling,  Cctjator. 

A  mortgacre  creditor  has  the  legal  rifirht  to  proceed  by  executory  process,  in  a  court 
of  ordinary  jurisdiction,  af^ainst  any  property  of  a  succession  to  which  his  mort- 
icaeo  attaches,  and  subject  the  proceeds  of  the  property  to  the  satisfaction  of  his 
debt. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Lii- 
fourche.    Beattie,  J. 

E.  W.  Blake  and  T,  A,  Flanagan  for  defendant  and  appellant. 
jP.  S.  Goode  for  plaintiff  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Marr,  J.    Hypolite  Gally  sold  a  certain  property  on  the  Bayou  La- 
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fourohe  to  Villiers  and  Ewing;  and  for  the  credit  part  of  the  price  they 
gave  him  their  joint  and  several  promissory  notes,  payable  to  their  own 
order  and  by  them  indorsed  in  blank,  secured  by  vendor's  mortgage. 

Ewing  died;  and  at  succession  sale  Gfdly  purchased  and  became  the 
owner  of  his  undivided  half  of  the  property.  Subsequently  Villiers 
died,  and  Michael  Dowling  was  appointed  curator  of  his  succession.  A 
large  portion  of  the  price  remaining  unpaid.  Gaily,  on  the  sixteenth  of 
December,  1876,  obtained  an  order  of  seizure  and  sale,  and  the  proper 
notices  were  served  on  Dowling,  the  curator. 

The  sheriff  advertised  the  property  for  sale  on  the  seventeenth  of 
February,  and  on  the  sixteenth  of  February  Jules  A.  Blanc,  claiming  to 
be  a  mortgage  creditor,  filed  a  petition  of  intervention  and  third  opposi- 
tion, in  which  he  alleged  that  there  was  not  more  than  five  hundred 
dollars  due  Gaily  on  his  mortgage;  and  he  procured  an  order  directing 
the  sheriff  to  retain  in  his  hands,  subject  to  the  further  order  of  the 
court,  the  proceeds  of  the  sale  about  to  be  made,  except  the  costs,  taxes, 
and  five  hundred  dollars,  with  ten  per  cent  attorney's  fees,  to  be  paid  to 
Gaily. 

Michael  Dowling,  by  his  attorney,  protested  against  the  sale  on 
several  grounds,  which  it  is  not  necessary  to  notice,  and  the  sheriff  pro- 
ceeded with  the  sale;  and  the  property  was  adjudicated  to  Edward  Thorn 
for  310,500  cash,  which  he  paid  to  the  sheriff.  After  paying  costs,  taxes, 
and  charges,  and  five  hundred  dollars  to  Gaily,  there  remained  in  the 
hands  of  the  sheriff  $9558  32,  which  he  retained  imder  the  order  of 
the  court  at  the  instance  of  Blanc. 

On  the  fourth  of  June  Gaily  excepted  to  the  intervention  and  third 
opposition  of  Blanc,  on  the  grounds : 

First — That  all  the  creditors  of  Villiera  by  mortgage  and  privilege 
were  not  parties  to  the  proceeding. 

Second — That  opponent  has  no  cause  of  action,  because  if  Gally's 
debt  were  paid  in  full  the  balance  of  the  proceeds  would  not  be  paid  to 
opponent,  but  would  be  given  to  the  curator  of  the  succession  of  Vil- 
liers, to  be  distributed  according  to  law. 

Third— That  the  court  is  without  jurisdiction  to  distribute  funds 
belonging  to  a  succession.  Such  distribution  could  be  made  only  b}*  the 
probate  court. 

These  exceptions  were  maintained,  "  the  law  and  the  evidence  being 
in  favor  of  Gaily,"  and  specially  for  want  of  jurisdiction  in  the  district 
court  to  distribute  funds  belonging  to  a  succession;  and  the  sheriff  was 
ordered  to  pay  to  Gaily,  the  seizing  creditor,  the  entire  proceeds  of  sale 
of  the  mortgaged  property.  This  judgment  was  rendered  and  signed 
on  the  fifth  of  June;  and  it  has  been  in  no  manner  attacked,  by  appeal 
-or  otherwise. 
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On  the  eighth  of  June,  Michael  Dowling  took  a  rule  on  Gaily,  Blanc,, 
and  the  sheriff,  to  show  cause  why  the  funds  arising  from  the  sale  should 
not  be  paid  to  him,  as  the  legal  representative  of  the  succession  of  Vil- 
liers,  to  be  accounted  for  in  due  course  of  administration,  on  the  ground 
that  he  had  qualified  and  given  bond  as  curator,  and  was  accountable 
for,  and  therefore  legally  entitled  to,  the  possession  of  the  property  and 
assets  of  the  succession. 

Blanc  answered  that  he  had  no  objection  to  the  rule,  which  he  con- 
sidered a  very  proper  proceeding;  the  sheriff  answered  that  he  was  a 
mere  stockholder,  without  interest;  and  Gaily  excepted  on  the  groimds : 

First — That  this  is  not  a  proceeding  in  which  a  rule  to  show  cause 
is  allowable. 

Second — That  no  cause  of  action  is  shown,  because  neither  the 
validity  of  the  debt  nor  the  legality  of  the  proceeding  under  which  the 
property  was  sold  is  attacked  or  called  in  question;  and  by  law  the  pro- 
ceeds of  the  sale  are  given  to  the  seizing  creditor. 

Third — That  no  intervention  is  allowable  in  a  matter  which  has 
already  been  finally  adjudicated,  there  being  no  pending  litigation. 

Fourth — That  the  rights  of  the  mover  have  already  been  passed 
upon  by  the  court  in  the  suit  No.  1510  of  the  docket,  in  which  the  issue 
was  identically  the  same,  and  that  his  only  remedy  is  by  appeal. 

The  exceptions  were  maintained,  and  the  rule  was  dismissed;  afid, 
after  an  ineffectual  motion  for  a  new  trial,  which  was  dismissed  on  the 
eighteenth  of  June,  the  curator  appealed. 

It  is  too  well  settled  now  to  admit  of  doubt  or  question,  that  the 
mortgagee  has  the  right  to  proceed  via  executiva  notwithstanding  the 
death  of  the  mortgagor,  and  that  his  succession  is  in  course  of  adminis- 
tration. In  Boguille  vs.  Faille,  1  An.  204,  the  mortgagee,  after  the  death 
of  the  mortgagor,  obtained  an  order  of  seizure  and  sale,  and  was  about 
to  sell  the  mortgaged  property,  when  he  was  enjoined  by  the  adminis- 
trator, on  the  ground  that  the  succession  of  the  mortgagor  being  under 
administration,  the  property  composing  it  could  be  disposed  of  only 
under  the  authority  of  the  probate  court.  This  court  decided  that  the 
mortgagee  had  the  right  to  proceed  via  executiva;  and  this  decision  was 
recognized  and  followed  in  Dupuy  vs.  Bemiss,  2  An.  513;  McCalop  vs. 
Fluker,  12  An.  551;  and  Succession  of  Wilson,  12  An.  591. 

It  is  not  alleged  in  the  rule  that  there  are  any  debts  or  claims 
against  the  succession  which  prime  the  vendor's  mortgage  under  which 
the  property  was  sold.  There  is  no  allegation  that  the  debt  as  claimed 
by  the  mortgagee  was  not  really  due  and  owing;  and  the  amount  claimed 
by  him  exceeds  the  proceeds  of  the  sale.  The  curator  claims  the  pro- 
ceeds in  the  hands  of  the  sheriff  simply  because  of  his  legal  relation  to 
the  succession,  as  its  representative  head,  which,  as  he  alleges,  entitles 
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him  to  the  custody  and  administration  of  all  the  property  and  effects  of 
the  succession.  This  is  not  true  of  the  proceeds  of  mortgaged  property 
sold  via  executiva,  at  the  instance  of  the  mortgage  creditor.  If  the  sale 
was  valid,  the  mortgagee,  the  seizing  creditor,  would  be  entitled  to  the 
proceeds;  if  the  sale  was  void,  the  price  would  be  returned  to  theadju- 
dicatee.  In  neither  case  would  the  money  belong  to  the  succession:  the 
curator  would  not  be  responsible  for  it;  nor  would  it  fall  under  his  con- 
trol or  administration. 

It  is  not  necessary  to  consider  the  other  questions  raised  by  the 
exceptions.  There  is  no  allegation  in  the  rule  which  entitles  the  curator 
to  any  part  of  the  proceeds  of  sale  in  this  case;  and  the  settled  juris- 
prudence of  this  court  demonstrates  that  his  claim  is  without  legal 
warrant  or  foundation. 

The  district  judge  did  not  err  in  dismissing  the  rule;  and  the  judg- 
ment appealed  from  is  therefore  affirmed  with  costs. 


No.  6891. 
The  State  vs.  Andbew  Bradley  et  al. 

The  absence  of  a  witness  is  not  larround  for  continuance  in  a  criminal  cnse.  unless 
the  defendant,  in  his  application  for  a  continuance,  makes  oath  that  he  can  not 
prove  by  any  other  witness,  the  facts  he  seeks  to  prove  by  the  absent  witness. 

Where  three  persons  have  been  jointly  indicted  for  the  same  crime,  the  condemna- 
tion and  sentence  of  two  of  them  will  not  be  disturbed,  because  the  verdict 
against  the  two  was  rendered  In  the  absence  of  the  third. 

Where  the  defendant  in  a  criminal  proceeding,  pendinfirthearfirumontonhis  motion 
for  a  new  trial,  moves  to  amend  his  motion,  on  now  and  different  grounds  tha^ 
alter  its  substance,  it  is  within  the  reasonable  discretion  of  the  court  to  allow,  or 
refuse  the  amended  motion. 

Except  in  cases  of  conviction  for  felonies,  it  is  not  necessary  to  ask  the  accused  if  he 
has  anything  to  say  why  the  sentence  of  the  law  should  not  be  pronounced  on 
him,  when  it  appears  that  no  prejudice  to  the  accused  resulted  from  not  puttin^r 
the  Question. 

A  PPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry. 
J\.  Hudspeth,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

Lewis  &  Brother  and  Henry  L.  Garland  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  defendants  were  indicted,  tried,  and  found  guilty  of 
petty  larceny.  Ben  Brown,  one  of  the  defendants,  failed  to  appear  after 
verdict  to  receive  sentence;  his  co-defendants  were  sentenced:  Andrew 
Bradley  to  twelve  months  imprisonment  in  the  Penitentiary  and  Jack 
Bradley  to  nine  months.  They  have  appealed.  Three  errors  are  assigned: 
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First — That  the  court  improperly  overruled  an  application  for  con- 
tinuance on  account  of  the  absence  of  a  material  witness,  for  the  reason 
that  the  defendants  did  not  swear  that  they  could  not  prove  the  same 
facts  by  any  other  witness  or  witnesses  known  to  affiants. 

This  point  was  expressly  ruled  in  the  same  way  in  the  State  vs. 
Mollio  Robinson,  29  An.  364   See,  also,  6  An.  556.    The  court  did  not  err. 

Second — That  the  indictment  and  trial  being  joint,  the  court  erred 
in  allowing  a  verdict  to  be  rendered  against  two  of  the  defendants  in 
the  absence  of  the  other  without  ordering  a  severance.  When  a  joint 
offense  is  laid  and  can  be  proved,  it  is  considered  in  law  as  a  several 
indictment  against  each.  And  if  only  one  of  two  defendants,  so  indicted 
as  principals,  be  in  custody  at  the  time  of  the  assizes  or  sessions  when 
the  indictment  ought  to  be  tried,  he  may  be  tried  alone  upon  it ;  and 
whether  he  be  convicted  or  acquitted  the  other  when  apprehended  may 
afterward  be  tried  upon  it  and  convicted.  Archbold's  Crim.  Prac.  and 
Pleadings,  7th  ed.,  p.  318.  Such,  also,  is  the  express  provision  of  our 
own  law.  If  the  trial  may  be  separate  we  have  been  referred  to  no 
authority,  and  we  see  no  reason  why  if  these  defendants  were  present 
at  the  rendering  of  the  joint  verdict  they  were  deprived  of  any  right  or 
advantage  which  they  might  otherwise  have  exercised.  The  absence  of 
their  co-defendant  could  not  prevent  their  moving  for  or  obtaining  a 
new  tiial  or  in  arrest  of  judgment;  nor  could  or  did  it  increase  or  aggra- 
vate the  sentence  to  be  pronounced  upon  them. 

Third — The  court  is  charged  to  have  erred  in  overruling  defendant's 
amendment  to  his  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  The  bill  of  exceptions  discloses  that  the  defendants 
had  not  only  filed  one  motion  for  new  trial,  but  that  its  consideration 
was  taken  up  by  the  court  and  argument  heard  upon  it,  when  motion 
hour  having  ended  for  that  day  further  ai^ument  on  the  motion  was 
adjourned  till  the  following  day,  when  just  as  the  argument  was  about 
to  be  resumed  defendant's  counsel  offered  the  amended  motion  for  filing, 
which  was  objected  to  by  the  District  Attorney  and  the  objection  sus- 
tained by  the  court.  It  seems  that  this  was  not  the  indictment  nor  even 
the  appearance  term;  that  the  defendants  had  already  applied  for  a  con- 
tinuance, which  was  overruled  as  we  have  seen,  and  that  four  or  five  days 
had  elapsed  between  the  filing  of  the  original  motion  for  new  trial  and 
the  proposition  to  amend,  which  was  upon  entirely  different  grounds 
'nnd  altered  the  substance  of  the  application.  All  this  appears  from  the 
opinion  of  the  court  in  the  record,  who  cites  2d  H.  D.,  p.  1184,  e.  No.  2, 
and  authorities  cited.  He  further  states  that  reasonable  time  to  apply 
for  and  obtain  a  new  trial  had  already  been  allowed,  and  "  that  to  estab- 
lish the  principle  that  a  defendant  could  file  an  application  for  a  new 
trial,  and  then  offer  amendments  thereto  from  day  to  day  would  be  to 
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interpose  an  insuperable  barrier  to  the  rendition  of  judgment  and  pass- 
ing of  sentence  in  a  criminal  cose"  He  quotes  the  language  of  this 
court,  29  An.  365,  that  courts  are  established  to  try  causes,  and  of  neces- 
sity must  have  some  discretion  and  control  in  the  manner  of  conduct- 
ing them.  We  are  not  prepared  to  say  that  with  a  knowledge  of  the 
parties,  the  facts,  and  standing  of  the  case  this  discretion  was  improp- 
erly exercised  in  the  present  case,  notwithstanding  that  we  can  conceive 
of  cases  in  which  a  court  might  consider  favorably  such  an  application. 

The  defendant's  counsel  assigns  as  error  in  this  court  that  t-he 
record  as  evidenced  by  the  minutes  fails  to  show  that  defendants  were 
asked  "if  they  had  any  thing  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  on  them."  Were  this  a  capital  case,  the  objection 
would  be  good,  and  while  we  deem  it  well  to  observe  this  ancient  fomi 
in  all  felonies  at  least,  the  absence  of  its  observance  where  no  injury  or 
privation  of  opportunity  to  the  accused  to  take  any  steps  or  interpose 
any  objections  is  not  fatal,  especially  where  as  in  thi;^  case  the  defendants 
appeared  personally  in  court  to  receive  their  sentence  without  any  objec- 
tion of  record.  See  1st  Archbold's  Criminal  Practice  and  Pleadings,  7th 
ed.  p.  676,  citing  1st  Chitty's  Grim.  Law,  700,  and  other  authorities. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appe^Ued  from  be  and  they  are  affirmed  with  costs. 


No.  6928. 
Michael  Dowling,  Curator,  vs.  Hypolite  Gallv. 

One  who  sues  for  the  nullity  of  a  judicial  sale,  can  not  ask  for  the  proceeds  of  the 
sale.  The  two  demands  are  inconsistent,  and  mutually  exclusive.  In  such  a 
case  the  suit  to  annul  will  be  dismissed. 

The  purchaser  of  property  at  a  judicial  sale,  is  a  necessary  party  to  a  suit  brought 
to  annul  the  sale. 

The  only  lesral  methods  of  arrestinf?  a  sale  under  executory  process,  or  the  pro- 
ceeds of  such  a  sale,  are  by  appeal,  by  injunction  and  bond,  and.  (in  certain  cases 
enumerated  in  articles  738-739  Code  of  Practice)  by  opposition  and  injunction 
w  ithotU  bond. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

T.  A.  Flanagan  and  E,  W,  Blake  for  plaintiff  and  appellant. 
F.  S.  Goode  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Hypolite  Gaily  having  caused  to  be  sold,  under  execu- 
tory process,  certain  mortgaged  property  belonging  to  the  succession  of 
Villiers,  Michael  Dowling,  curator  of  that  succession,  brought  this  suit 
to  have  the  order  of  seizure  and  sale  rescinded  and  annulled. 
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He  alleges  in  his  petition  that  a  part  of  the  mortgage  debt  had  been 
extingaished  by  prescription;  that  Gaily  and  Villiers  were  agricultural 
partners;  that  Gaily  was  a  factor  and  commission  merchant,  and  as  such 
is  accountable  to  the  succession  for  one  half  of  the  proceeds  of  sugar 
and  molasses  sold  in  1874, 1875, 1876,  aggregating  ^54,647  76,  subject  to 
deductions  for  advances  and  commissions;  and  that  this  accountability 
entitled  the  curator  to  set  up  a  reconventional  demand;  that  he  was  not 
able  to  arrest  the  sale  by  injunction;  but  he  solemnly  protested  against 
it;  that  as  curator  he  is  entitled  to  the  price  of  the  adjudication,  ^10,500, 
to  be  accounted  for  in  due  course  of  administratioQ ;  that  Gaily  is  not 
entitled,  or  if  entitled  not  by  privilege  and  preference  over  other  credit- 
ors; and  that  the  proceeds  of  sale  are  in  the  hands  of  the  sheriff, 
retained  by  order  of  court  on  the  intervention  and  third  opposition  of 
Blanc,  in  the  suit  of  Gaily,  by  executory  process,  the  proceedings  in 
which  he  makes  part  of  his  petition.  He  prays  that  similar  order  be 
repeated  in  this  case;  and  that  "he  recover  judgment  to  the  effect  that 
the  order,  flat,  decree,  and  judgment  in  the  executory  suit  No.  1504  be 
annulled,  avoided,  and  rescinded." 

This  petition  seems  to  have  been  filed  on  the  twenty-eighth  of  Feb- 
ruary, 1877;  at  any  rate,  the  judge's  order  to  the  sheriff  to  retain  the 
funds  in  his  hands  subject  to  the  further  order  of  the  court,  was  granted 
on  that  day. 

On  the  fourth  of  June,  Gaily  excepted  on  the  grounds: 

First — That  Thorn,  the  adjudicatee  at  the  sheriff's  sale,  is  a  neces- 
sary party  to  a  proceeding  to  annul  the  sale. 

Second — That  plaintiff  has  no  cause  of  action;  that  he  can  not 
attack  the  proceedings  which  eventuated  in  the  sale,  and  at  the  same 
time  claim  the  proceeds  of  that  sale. 

The  district  judge  maintained  the  exception,  and  by  judgment  of 
sixth  June  dismissed  the  suit.  Plaintiff  moved  for  a  new  trial,  which 
was  refused  on  the  fifteenth  June,  and  he  took  this  appeal. 

We  do  not  find  in  the  petition  any  special  prayer  for  the  proceeds 
of  the  sale;  but  the  curator  distinctly  sets  out  and  claims  the  right  to 
receive  and  administer  the  fund;  and  his  prayer  for  general  relief  would 
cover  that  claim.  If  he  did  not  intend  to  claim  the  money,  and  to  have 
it  paid  to  him,  he  had  no  interest  in  it,  and  no  right  to  interfere  with 
the  disposal  of  it.  In  no  event  was  there  any  occasion  for  his  prayer 
for  an  order  requiring  the  sheriff  to  retain  a  fund  which  he  did  not 
claim;  and  the  sheriff  was  actually  retaining  the  money  at  that  time, 
under  the  order  of  the  court,  at  the  instance  of  Blanc,  who  did  claim  it. 

When  the  exception  was  taken,  or  at  latest  when  it  came  up  for 
trial,  the  curator  should  have  declared  that  he  did  not  claim  the  pro- 
ceeds in  that  suit,  and  that  he  limited  his  demand  to  the  annulling  and 
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rescindiDg  of  the  order  of  seizure  and  sale.  On  the  seventh  of  June, 
the  day  after  the  judgment  of  the  court  dismiasiDg  his  suit  on  the 
exceptions,  he  moved  for  a  new  trial;  but  he  wholly  failed  to  set  up  as  a 
ground  that  the  court  had  erred  in  construing  his  petition  as  a  suit  to 
annul  the  sale  and  at  the  same  time  to  recover  the  proceeds.  He  simply 
alleged  that  "  the  judgment  of  this  honorable  court  is  contrary  to  law 
and  evidence,"  without  specification. 

On  the  eighth  of  June,  the  day  after  this  motion  for  a  new  trial 
was  made,  the  curator  took  the  rule  in  the  suit  by  executory  process, 
which  we  have  just  disposed  of,  in  which  he  claimed  the  proceeds  of  sale 
in  the  hands  of  the  sherilT.  As  he  had  not  before  taken  any  steps  to 
connect  himself  in  any  way  with  that  proceeding,  we  think  this  subse- 
(luent  proceeding  was  a  necessary  abandonment  of  the  demand  for  the 
annulling  of  the  order  of  seizure  and  sale.  The  judge  had  dismissed 
the  suit  in  nullity;  and  it  pended  simply  on  the  motion  for  a  new  trial. 
The  demand  for  the  proceeds  of  the  sale  was  wholly  inconsistent  with 
the  demand  in  nullity;  and  as  this  inconsistent  demand  was  set  up  two 
days  after  the  judgment  dismissing  the  suit  in  nullity,  the  only  reason- 
able interpretation  that  can  be  put  upon  it  is,  that  it  expresses  the  final 
choice  and  election  of  the  curator  to  claim  the  proceeds  under  his 
asserted  legal  right  as  curator  and  representative  of  the  succession. 

It  seems  too  clear  for  question,  that  the  adjudicatee  at  the  sherifTs 
sale  was  a  necessary  party  to  the  proceeding  to  annul  the  sale;  and  it  is 
equally  clear  that  the  demand  of  nullity,  and  the  claiming  of  the  pro- 
ceeds are  wholly  inconsistent,  and  can  not  be  maintained,  as  we  had 
occasion  to  decide  in  Boubede  vs.  Aymes,  29  An.  274,  as  our  predeces- 
sors decided  in  3  An.  454;  22  An.  135;  23  An.  245.  If  the  petition  in  this 
case  was  really  limited  to  the  demand  in  nullity,  that  demand  was  com- 
pletely antagonized,  in  the  same  court,  in  a  judicial  proceeding,  in  refer- 
ence to  the  same  subject  matter,  by  the  rule  of  eighth  June;  and  the 
court  would  have  done  a  vain  thing  in  granting  a  new  trial  in  the  suit 
in  nullity,  which  would  necessarily  have  been  dismissed  on  exception 
setting  out  the  subsequent  inconsistent  demand  for  the  proceeds. 

Where  the  creditor  proceeds  via  executiva,  if  the  debtor  have  no 
other  defense  or  objection  than  the  want  of  sufficient  authentic  evidence 
the  remedy  is  by  appeal.  If  other  causes  exist,  constituting  grounds  of 
defense  which  an  appeal  from  the  order  of  seizure  and  sale  would  not 
reach,  the  debtor  must  resort  either  to  an  ordinary  injunction,  and  give 
bond  and  security;  or  to  opposition  and  injunction  without  security,  in 
the  cases  provided  in  the  Code  of  Practice,  articles  738,  739.  One  of  the 
causes  for  which  injunction  without  security  may  be  granted  is  the 
extinction  of  the  mortgage  debt  by  novation,  or  in  some  other  legal 
manner;  another  is  that  the  debtor  has  a  liquidated  account  to  plead  in 
compensation;  and  another  is  that  the  debt  is  barred  by  prescription. 
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No  defect  in  the  evidence  on  which  the  order  was  granted  has  beea 
suggested;  and  the  eurator  had  no  other  remedy  than  either  by  ordi- 
nary injunction  for  causes  not  specified  in  article  739  of  the  Code  of 
Practice,  or  by  opposition  and  injunction  as  provided  in  articles  738, 
739i  for  any  of  the  causes  specified  in  article  739.  If  he  had  any  serious 
defense,  either  because  the  debt  or  any  part  of  it  was  prescribed,  or 
because  the  whole  or  any  part  of  it  was  extinguished  by  compensation, 
or  in  some  other  legal  manner,  as  by  payment  for  example,  it  was  his 
duty  to  have  set  up  these  defenses,  and  to  have  arrested  the  sale  by 
injunction,  which  would  have  been  granted  without  security,  and  would 
have  been  tried  summarily.  If  he  had  other  good  causes  of  objection 
and  defense,  which  would  authorize  an  injunction  against  a  judgment  or 
the  execution  of  a  judgment  rendered  via  ordinaria,  it  was  equally  his 
duty  to  have  set  them  up,  and  to  have  arrested  the  sale  by  injunction, 
which  would  have  been  granted  on  proper  bond.  Surely  there  was 
ample  time  between  the  granting  of  the  order  of  seizure  and  sale,  on 
the  sixteenth  of  December,  and  the  actual  sale,  seventeenth  February, 
for  the  curator  to  have  ascertained  whether  there  existed  any  just 
causes  of  defense,  and  to  have  set  them  up  in  the  appropriate  form. 
The  protest  of  the  curator  at  the  sale  was  more  than  useless,  since  it 
could  have  had  no  other  effect  than  to  deter  bidders,  and  thus  prevent 
competition,  to  the  prejudice  of  the  succession. 

A  casual  glance  at  the  notes  and  mortgage  sliows  that  interest  had 
been  paid,  and  the  payments  extended,  so  that,  apparently,  not  one  of 
them  was  presented,  at  the  time  the  proceeding  via  executiva  com- 
menced. This  is  wholly  immaterial;  but  it  is  agreeable  to  us  to  feel 
assured  that  no  wrong  will  be  done  to  the  curator  or  to  the  succession 
by  the  decree  which  we  are  about  to  render. 

A  judgment  is  not  null,  nor  can  it  be  avoided  or  annulled,  simply 
because  the  debtor  may  have  had  good  defenses,  which  he  had  ample 
opportunity  to  urge,  and  which  he  has  failed  to  set  up.  The  most  care- 
ful perusal  of  the  petition  in  this  ease  has  failed  to  disclose  any  cause 
of  action,  or  right  in  the  curator  to  demand  the  annulling  and  rescind- 
ing of  the  order  of  seizure  and  sale;  and  if  all  the  allegations  of  the 
petition  were  true,  they  would  simply  constitute  defenses,  which  ought 
to  have  been  set  up,  whieh  there  was  ample  time  and  opportunity  for 
the  curator  to  have  set  up,  either  by  opposition  and  injunction  under 
articles  738,  739  of  the  Code  of  Practice,  or  by  ordinary  injunction,  as 
the  nature  of  the  defense  might  have  required. 

Under  the  pleadings  in  this  case  the  dismissing  of  the  suit  was 
inevitable,  without  regard  to  the  truth  and  reality  of  the  alleged  causes 
of  complaint;  and  the  eurator  has  no  one  to  blame  but  himself  if  he  has 
failed  to  make  good  defenses  which  might  have  been  available. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 
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No.  G518. 
Amelia  Smith  vs.  T.  J.  KIN^'EY. 

A  power  of  attornoy  authorizing:  an  agani  to  soil  real  estate  need  not  be  by  aulhentie 
act.    It  is  only  necessary  that  it  be  In  writinsr,  and  properly  attested. 

If  the  purchaser  of  property  at  a  succession  sale  wrongfully  refuses  to  comply  with 
the  terms  of  the  sale,  the  administrator  of  the  succession  may.  after  putting  the 
purchaser  in  default  by  the  tender  of  an  act  of  sale,  cause  a  second  sale  at  th*^ 
expense  of  the  purchaser;  and  the  purchaser  will  be  liable  for  the  costs  of  this 
second  sale,  and  any  loss  to  the  succession  caused  by  the  property's  selline^  for  a 
smaller  price  at  the  second  sale. 

APPEAL  from  the  Second  District  Court,  parish  of  Orienns.  Ttssot. 
J. 

Braughn,  Buck  &  D'mkchplel  for  plaintiff  and  appellee. 

McGMn  &  Nixon  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  A,t  a  succession  sale  of  Bridget  Gannon's  property 
an  improved  lot  in  this  City  was  adjudicated  to  the  plaintiff  on  her  bid 
of  $2225.  The  terms  of  sale  were  one  third  cash,  and  the  residue  on  n 
credit  of  one  and  two  years,  and  the  adjudicatee  made  the  cash  pay- 
ment to  Hodgson,  the  auctioneer,  on  the  spot.  She  afterwards  refused 
to  comply  further  with  the  terms,  and  the  defendant  Kinney,  who  is  the 
executor  of  the  deceased,  provoked  a  sale  h  la  folle  enchere,  at  which 
eighteen  Iwndred  dollars  only  was  bid,  at  which  price  the  property  was 
adjudicated  to  the  second  purchaser. 

The  plaintiff  then  instituted  this  suit,  alleging  that  she  purchased 
in  good  faith,  and  with  the  intention  to  comply  fully  with  the  terms  of 
sale,  but  she  discovered  and  was  advised  that  the  title  of  the  deceased 
to  the  property  was  defective,  and  the  proceedings  in  her  succession 
under  which  the  sale  took  place  were  invalid,  and  insu£Bcient  t^  convey 
a  title  to  the  whole  property.  She  alleges  that  she  gave  notice  to  the 
defendant  of  the  specific  defects  complained  of,  and  demanded  the 
return  of  the  sum  she  had  paid,  and  notified  the  auctioneer  not  to  pay 
it  over  to  the  defendant,  and  she  judicially  sequestrated  it  in  his  hands. 
She  avers  that  the  defendant,  by  his  own  act  in  provoking  the  second 
sale,  has  put  out  of  his  power  to  make  her  a  valid  title,  and  she  prays 
that  the  adjudication  to  her  be  annulled  and  rescinded,  and  the  auction- 
eer be  ordered  to  return  the  sum  deposited  with  him,  but  if  the  court 
should  determine  that  the  adjudication  to  her  conveyed  a  valid  title,  she 
prays  that  the  executor  be  ordered  to  complete  it  within  a  reasonable 
time,  or  in  default,  that  she  be  released  from  all  obligation,  and  the 
cash  payment  be  returned  to  her. 

The  defendant  denies  that  either  the  title  of  the  deceased  to  the 
property,  or  that  tendered  by  her  executor  to  the  plaintiff,  is  defective 
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or  invalid — admits  the  sale  a  la  /olle  enchh-e—skud  avers  that  if  the 
plaintiff  can  recover  any  sum  in  this  action,  it  is  only  the  excess  of  her 
cash  payment  over  the  loss  sustained  by  the  succession  in  the  second 
sale. 

The  alleged  defects  are — 1.  that  the  property  belonged  to  the  com- 
munity of  acquets  between  the  deceased  and  her  husband,  and  the  undi- 
vided interest  of  the  latter,  or  of  his  heirs,  if  he  be  dead,  could  not  be 
divested  by  a  sale  under  the  mortuary  proceedings  of  his  wife's  succes- 
sion, 2.  that  the  deed  to  Mrs.  Gannon  was  executed  by  an  agent  or  man- 
datory of  Legros,  her  vendor,  and  that  the  power  of  attorney,  under 
which  the  mandatoiy  acted,  was  an  act  under  private  signature,  and  the 
adjudicatee  can  not  be  compelled  to  accept  title  to  real  estate  unless 
the  vendor's  title  is  evidenced  by  an  authentic  act.  The  third  ground 
of  non-qualilication  by  the  executor  has  been  abandoned. 

The  answer,  responding  to  the  first  allegation  of  defect,  avers  that 
"  the  property  was  sold  under  a  valid  order  of  court  to  pay  debts  and 
liquidate  the  succession,  and  to  pay  the  debts  of  and  liquidate  the  com- 
munity between  the  deceased  and  her  husband,  if  any  existed,"  and  in  the 
concluding  sentences  the  "  respondent  further  denies  that  said  Gannon, 
husband  of  deceased,  has  or  can  have  any  claim  to  or  upon  said  prop- 
lerty,  having  long  abandoned  her,  absented  himself,  and  permitted  her 
to  acquire  said  property  in  her  name,  and  to  control  and  administer 
the  same." 

The  insertion  of  these  sentences  in  the  answer  occasions  the  only 
difficulty  in  the  case,  which  otherwise  is  very  clearly  with  the  defendant. 

Bridget  Gannon,  the  testatrix,  acquired  the  property  in  question 
from  one  Legros,  who  lived  in  Texas,  under  a  power  of  attorney  from 
him  to  his  agent  here,  giving  full  authority  to  sell  and  convey  title. 
The  power  was  made  with  reference  to  this  identical  property,  which  is 
described  in  it,  and  it  was  attested  by  witnesses,  acknowledged  before 
the  proper  officer,  and  had  passed  through  the  various  certificates  of 
the  clerk  and  judge  of  the  court  which  were  deemed  necessary  to  ver- 
ify it.  The  sale  is  by  notarial  act,  and  the  procuration  of  the  vendor  is 
annexed  to  it,  and  is  fully  set  forth  in  the  body  of  the  act  besides.  The 
vendee  is  described  in  the  act  as  "  Mrs.  Bridget  Gooney  widow  of  the 
late  Thomas  Gannon."  The  date  of  the  act  is  Dec.  2, 1873.  She  died  in 
1875.  On  March  8th.  of  that  year,  her  will  was  presented  for  probate, 
and  in  the  petition  then  filed,  she  is  described  as  "  Bridget  Cooney,  for- 
merly wife  of  Thomas  Gannon." 

No  evidence  whatever  was  offered  by  either  party  to  prove  the 
important  fact,  whether  the  deceased  was  wife  or  widow  at  the  time 
the  property  was  acquired,  and  in  the  absence  of  such  evidence,  we 
mast  take  the  recital  in  the  deed  as  conclusive  of  her  status.    The  only 
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doubt  that  can  arise  upon  that  matter  id  occasioned  by  the  two  para- 
graphs, quoted  from  the  answer  of  the  executor,  the  first  of  which,  in 
stating  that  the  sale  was  had  to  pay  her  debts  and  those  of  the  commu- 
nity, is  qualified  by  the  words, '  if  any  existed,'  and  the  second,  in  alleg- 
ing as  a  reason  why  the  husband  can  have  no  claim  upon  the  property, 
that  he  had  abandoned  his  wife  and  absented  himself,  must  be  con- 
strued in  harmony  with  the  recital  of  the  deed,  so  that  while  there  was 
an  abandonment,  his  death  occurred  during  the  abandonment  and 
before  hers. 

So  far  then  as  tlie  public  records  shewed  any  thing  on  the  subject, 
the  deceased  was  a  widow  when  she  bought  the  property,  and  there  is 
no  evidence  alinmle  to  the  contrary.  The  purchase  price  had  not  been 
wholly  paid  when  she  died.  In  her  will  she  mentioned  her  debts,  of 
which  the  principal  was -the  unpaid  note,  secured  by  mortgage  upon  the 
property.  She  had  no  other  property  that  was  available  for  the 
payment  of  debts.  Her  movables  were  appraised  at  twenty-seven 
dollars.  She  bequeathed  three  hundred  dollars  to  her  priest,  and 
the  residue  to  her  nephew.  The  will  having  been  probated,  and  the 
executor  qualified,  application  was  made  to  sell  the  property  for  the 
payment  of  debts  and  legacies,  and  costs  of  administration,  and  it  was 
ordered.  It  was  at  this  sale  that  the  plaintiff  bought  The  debts  of 
the  deceased,  and  of  her  succession,  were  about  two  thirds  of  the  inven- 
toried assets.  The  sale  was  validly  made,  and  the  title  acquired  by  the 
purchaser  was  good. 

The  second  objection  to  the  title  was  that  the  power  of  attorney 
was  not  an  authentic  act.  Neither  a  power  of  attorney  to  sell  real 
estate,  nor  the  sale  itself,  need  be  by  authentic  act  A  transfer  of 
immovable  property  must  be  in  writing,  but  if  it  is  under  private  signa- 
ture, acknowledged  or  legally  held  to  be  acknowledged,  and  duly 
recorded,  it  is  as  perfect  a  conveyance  as  if  by  authentic  act  The 
proof  of  one  is  different  from  that  of  the  other,  and  convenience  is  pro- 
moted by  an  act  that  proves  itself.  And  as  that  is  true  of  the  sale,  a 
fortiori  is  it  true  of  the  authority  to  sell.  Civil  Code,  arts  2239,  2255, 
new  nos.  2242,  2275.  The  power  of  attorney  of  Legros,  the  vendor  of 
the  deceased,  was  acknowledged  with  formality  and  the  attesting  certifi- 
cates were  appended  to  it.  There  could  bo  no  reasonable  objection  t<> 
its  form. 

Tlio  plaintiff  should  have  complied  with  the  terms  of  sale.  The 
<iofendant  put  her  in  default  by  tendering  her  the  proces  vei'bal  or  act  of 
sale,  and  upon  her  continued  refusal  to  accept  it,  had  protest  made  of 
lior  refusal.  The  expenses  of  the  second  sale  ($51.80)  and  the  cost  of 
the  notary  (iBlO)  and  the  loss  at  second  sale  (3425)  must  be  borne  by  her. 
From  the  rash  payment  of  ^741.65,  now  in  the  hands  of  the  judicial 
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sequestrator,  must  be  deducted  the  aggregate  of  these  sums,  and  the 
residue  be  returned  to  her.  The  judgment  of  the  lower  court  dismissed 
her  suit  against  the  defendant,  but  ordered  that  the  auctioneer  should 
return  to  her  the  full  sum  paid  on  the  day  of  sale.  It  is  erroneous. 
Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  reversed,  and  that  the  plaintiff's  demands  be  rejected,  except 
that  the  sum  of  two  hundred  and  fifty-four  dollars  and  eighty-five  cents 
be  returned  to  her  by  W.  I.  Hodgson,  in  whose  hands  the  fund  has 
been  judicially  sequestered,  and  the  residue  thereof  be  paid  to  the 
defendant  by  him,  and  that  the  defendant  have  and  recover  of  the 
plaintiff  the  costs  of  appeal. 


No.  6842. 
The  State  vs.  Alonzo  Brooks  and  John  Brooks,  Sr. 

One  who  has  not  resided  within  the  parish  in  which  a  certain  case  is  tried,  for  one 
year  next  precedinsr  the  trial,  is  not  Qualified  to  serve  as  a  juror  in  that  case. 

Where  two  persons  are  jointly  charged  with  the  commission  of  a  crime,  the  State  is 
entitled,  on  a  proper  showlni;.  to  a  continuance  as  to  both,  even  thougrh  one  of 
the  accused  is  ready  for,  and  demands  a  trial. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   McVea,  J. 

H,  K  Ogden,  Attorney  General,  for  the  State. 
W.  F.  Keman  and  T.  B,  Lyons  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendants  were  indicted  for  murder.  John 
was  acquitted.  Alonzo  was  convicted  of  manslaughter,  and  sentenced 
to  confinement  in  the  Penitentiary  for  ten  years.  He  appeals,  and 
assigns  for  error, 

1.  That  a  juror,  having  been  tendered,  disclosed  in  his  testimony 
on  the  voir  dire  that  he  had  not  resided  in  this  State  twelve  months, 
and  was  ordered  by  the  court  for  that  retison  to  stand  aside. 

The  qualifications  of  a  juror  are  that  he  shall  be  a  citizen,  and  a 
bona  fide  male  resident  of  the  parish  in  and  for  which  the  court  is  to  be 
holden  for  one  year  next  preceding  such  service,  not  under  interdiction, 
or  charged  with  any  infamous  crime,  or  offense .  punishable  by  hard 
labor,  provided  etc.    Acts  1877,  p.  55. 

The  juror  had  not  the  qualification  of  a  residence  in  the  parish  for 
one  year  next  preceding  the  trial,  and  was  properly  rejected  from  the 
panel  by  the  court. 

2.  At  the  May  term,  the  defendants'  counsel  moved  a  severance  of 
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trial,  which  was  refused.  The  State  at  the  same  term  applied  for  and 
obtained  a  continuance  as  to  both  defendants  because  of  the  absence  of 
a  material  witness.  When  this  application  was  made  by  the  State,  John 
Brooks  announced  himself  ready  for  trial,  but  the  court  continued  as  to 
both.    The  error  assigned  is  in  refusing  the  severance. 

No  trial  was  had  at  that  term,  or  could  be  had  of  either  defendant, 
since  the  State  had  asked  a  continuance,  made  a  proper  shewing,  and 
obtained  it.  The  defendant  who  was  not  permitted  to  go  to  trial  then, 
notwithstanding  his  announcement  of  his  readiness,  was  acquitted,  and- 
of  course  is  not  complaining.  The  trial  was  had  at  the  ensuing  term  in 
Oct.  1877. 

The  convicted  party  relies  upon  the  law  which  provides  that  when 
two  or  more  persons  shall  be  charged  jointly  with  the  commission  of 
any  crime  in  the  same  indictment,  and  the  cause  is  continued  as  to  one 
or  more  of  the  parties,  the  others  so  indicted  sh£dl  be  admitted  to  trial, 
unless  the  State  can  shew  good  cause  for  a  continuance;  no  one  so- 
indicted  shall  be  deprived  of  a  trial  in  consequence  of  a  continuance  of- 
the  case  as  to  any  of  the  other  parties  thus  indicted.  Bev.  Stats.  1870 
sec.  999. 

The  cause  was  continued  as  to  both.  There  was  not  here  a  con- 
tinuance as  to  one,  and  a  deprivation  of  trial  by  the  other  in  conse- 
quence of  the  continuance  of  the  case  as  to  that  one.  The  State  shewed 
good  cause  for  the  continuance  of  the  trial  of  both,  and  the  law  invoked 
is  not  applicable  to  such  case.    It  is  not  included  in  its  terms. 

We  see  no  error  in  the  ruling  of  the  court,  and  the  judgment  is 
therefore  affirmed. 
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\-^L^\  .  Breaux,  Fenner  &  Hall  vs.  Justus  Francke. 
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80   336      ^^  flxinir  the  compensation  for  the  professional  services  of  a  lawyer  in  any  partie- 
lOi   633  ular  case,  there  are  two  considerations  which  will  determine  the  jud^rment  of 

this  court.    One  is  the  amount  and  character  of  the  work  done,  and  the  other  is 
the  ability  of  the  debtor  to  pay. 
The  fees  due  the  lawyer  for  successfully  defending  a  wife  in  a  suit  of  her  interdic- 
tion brought  by  her  husband,  are  a  debt  for  the  community. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans,    jflssof, 
J. 
Breaux,  Fenner  &  Hall  and  John  Finney  for  plaintiflfe  and  appellees. 

J.  X.  Tissot  and  Thos,  Gilmore  &  Smis  for  defendants. 
The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
DeBlanc,  J.,  and  on  the  rehearing  by  Manning,  C.  J. 

DeBlanc,  J.    In  1876,  on  the  thirty-first  of  January,  the  defendant 
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— now  dead — ^brought  suit  to  interdict  his  wife.  In  that  suit,  finally 
decided  by  this  court  in  April  last,  Mrs.  Francke  was  represented  by 
plaintiilis,  attorneys  and  counsellors-at-law,  who,  for  their  professional 
services,  claimed  against  defendant,  and  now  claim  against  his  succes- 
sion, the  sum  of  $2500. 

.  From  the  decree  allowing  their  demand,  the  executors  of  defend- 
ant's last  will  have  appealed.  They  contend  that  the  amount  allowed 
is  excessive  and  should  be  reduced  to  $750.  They  invoke  the  estab- 
lished rule  that  we  can  fix  the  value  of  services  rendered  by  attorneys 
and  evidenced  by  the  record,  without  reference  to  the  opinion  and  utter- 
ances of  witnesses. 

The  intrinsic  value  of  professional  services  —  of  those  services 
which  tend  to  protect  life,  liberty,  reputation  or  property,  is  not  to  be 
measured  by  the  client's  standing  or  his  ability  to  pay.  but  by  their 
character  and  importance,  the  nature  and  the  difficulties  of  the  litiga- 
tion; the  advantages  to  be  gained  or  lost  by  its  result,  the  researches 
to  be  made,  the  time  and  care  to  be  given,  the  obstacles  to  be  overcome, 
the  intellectual  exertion  required  to  immask  pretension  and  expose 
errors  honestly  asserted  and  earnestly  sustained  by  experience  and 
talent. 

The  humble  and  the  poor— whose  life  and  liberty,  whose  reputation 
or  property  is  imperilled,  attach  as  much  importance  to  their  protection 
aa  does  the  proud  or  the  wealthy,  and  the  sum  of  material  and  intellec- 
tual labor  required  to  defend  the  first,  is  never  less  and  often  more  thad 
that  required  to  defend  the  latter.  When  the  service  has  been  ren- 
dered, its  value  is  commensurate  with  the  service  itself:  the  compensa-* 
tion  alone,  though  unequal  to  the  labor,  must  be  measured  to  the  cli- 
ent's financial  condition. 

Considering,  as  we  do,  the  time  and  attention  which  must  have  been 
bestowed  on  a  memorable  cause,  the  judicial  battle  fought  on  different 
fields,  the  adjudication  of  a  respected  court,  based  on  the  estimates  of 
honorable  witnesses;  remembering  that  part  of  plaintifiiB'  task  performed 
in  our  presence  and  before  this  tribunal,  we  are  not  inclined  to  under- 
rate the  services  which  we  are  called  upon  to  value. 

What  should  have  been  and  what  should  be  allowed  ?  From  the 
pleadings,  the  facts  disclosed  on  the  trial,  the  printed  and  oral  argu- 
ments, the  authorities  dted,  we  can  justly  presume  that — at  intervals — 
a  considerable  portion  of  the  valuable  time  of  the  plaintifl!i9  must  have 
been  consecrated  to  the  preparation  of  the  defeppe  in  the  interdiction 
suit,  and,  for  their  personal  services,  they  are  entitled  to  a  compensa- 
tion of  fifteen  hundred  doUars,  and  to  whatever  they  have  had  to  dis- 
burse to  have  their  brief  printed. 

Is  the  whole  of  that  amount  due  by  exclusively  the  succession  of 
22 
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Francke?  "We  believe  not;  that  amount  constitutes  a  debt  of  the  com- 
munity, %nd,  as  such,  must  be  acquitted  out  of  the  common  funds.  B, 
C.  C.  2403-2409.  It  is  true  that  the  397th  article  of  said  Code  provides 
"  that — ^if  the  interdiction  be  not  pronounced — the  costs  of  the  attempt  to 
interdict  shall  fall  on  the  petitioner,  but  those  costs  do  not  include  the 
fees  of  the  attorneys  employed  by  the  party  sought  to  be  interdicted, 
and  could  be  claimed  but  as  damages  under  the  provisions  of  art  419  of 
the  Rev.  C.  C. 

It  may  be  said  that,  without  the  husband's  consent,  no  debt  can  be 
created  against  the  community,  and  that  inasmuch  as  plaintifiOs  have  acted, 
not  only  without  that  consent,  but  in  direct  opposition  to  the  husband 
himself,  to  his  wishes  and  his  demands,  the  community  can  not  be  held 
liable  for  their  fees.  This  is  the  general  rule,  but,  in  the  interdiction 
suit,  the  husband's  action  rendered  indispensable  the  services  of  coun- 
sel, and — if  the  wife  had  not  selected  those  by  whom  she  was  repre- 
sented, it  would  have  been  the  duty  of  the  judge  to  name  one  for  that 
purpose.  A  defendant  in  interdiction,  be  it  a  wife,  is  specially  author- 
ized to  choose  her  counsel,  and  the  latter's  compensation,  when  he  has 
represented  the  wife  against  the  husband,  should  be  paid  by  the  com- 
munity, unless  perhaps  in  a  case  wherein  it  would  be  alleged  and  proved 
that  the  husband  had  acted  from  motives  of  interest  or  passion. 

E.  C.  C.  419. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  plaintiiT  recover 
of  the  community  which  heretofore  existed  between  the  late  Justus 
Francke  and  Pauline  Landreaux,  his  surviving  widow,  the  sum  of  fif- 
teen hundred  thirty-nine  dollars  and  fifty  cents,  with  legal  interest 
thereon  from  the  24th  of  April  1877;  the  costs  of  the  appeal  to  be  paid 
by  plaintififs,  those  of  the  lower  court  by  said  community. 


On  Rehp:aring. 

Manning,  C.  J.  Two  factors  enter  into  the  calculation  of  fees  for 
services,  such  as  those  rendered  by  the  plaintiff^.  One  is  the  extent 
and  kind  of  service,  and  the  labor  incident  to  its  rendition — the  other  is 
the  ability  of  the  party,  who  is  liable,  to  pay. 

Giving  due  consideration  to  both  of  them,  we  think  the  demand  of 
the  plaintiffs  is  reasonable,  and  therefore  ' 

It  is  ordered  and  adjudged  that  our  former  decree  is  amended  by 
inserting  therein  the  sum  of  twenty-five  hundred  and  thirty-nine  dol- 
lars and  fifty  cents  instead  of  the  sum  therein  mentioned,  and  as  thus 
amended,  that  it  be  and  remain  the  judgment  of  the  court. 
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« 

The  State  ex  bel.  Monroe  M.  Samuel  vs.  Allen  Jumel,  Auditor. 

The  claims  of  sheriffs,  and  clerks  of  coarts,  for  the  annual  sums  of  money  due  them 
for  their  services  in  the  criminal  matters  arising:  in  their  courts,  are  not  pre- 
scribed in  two  years  from  their  maturity  unless  proved  up.  and  audited  within 
that  time.  This  prescription  only  applies  to  claims  which  require  evidence  to 
establish,  not  to  those  whose  amounts  are  fixed  by  law. 

The  holder  of  a  claim  agrainst  the  State,  the  amount  of  which  is  fixed  by  law.  may 
compel  the  Auditor  by  mandamus  to  warrant  for  the  amount,  unless  the  latter 
shows  that  no  appropriation  was  made  for  its  payment,  or  that  the  appropria- 
tion was  exhausted,  or  that  the  claim  exceeded  the  revenue  of  the  year  in  which 
it  was  exigible. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 
J. 
R.  L.  &  B,  W.  Belden  and  A,  L.  Tucker  for  relator  and  appellant. 

H.  K  Ogdeiiy  Attorney  General,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Under  section  795  of  the  Revised  Statutes,  "every  sheriff 
is  entitled  to  one  hundred  dollars,  and  every  clerk  to  fifty  dollars  per 
annum,  as  a  compensation  for  their  services  in  matters  of  a  criminal 
nature  pending  in  their  respective  courts." 

The  relator  is  the  transferee  of  several  claims  due,  under  said  sec- 
tion, to  sherifDa  and  clerks,  for  services  by  tliem  rendered  during  the 
years  1874  and  1875. 

The  amount  of  these  claims  could  not  be,  their  existence  is  not  con- 
tested— but  the  officer  who  now  fills  the  position  of  State  Auditor 
refuses  to  issue  warrants  to  the  relator,  on  the  ground  that  said  claims 
have  not  been  presented  to  be  audited,  within  two  years  after  they 
accrued. 

When  did  they  accrue?  On  the  last  days  of  the  years  1874  and 
1875,  and  plaintifiTs  applications  for  a  mandamus  to  compel  the  issuance 
of  warrants  in  his  favor,  were  filed — one  on  the  30th  of  July,  the  other 
on  the  28th  of  September  1877.  If  the  prescription  invoked  by  defend- 
ant could  apply  in  this  instance,  it  would  bar  plaintiffs  action  but  as 
regards  the  claim  of  1874.    This  is  conceded. 

Section  179  of  the  Revised  Statutes,  the  only  law  relied  upon  by 
defendant's  counsel,  has  reference  to  that  class  of  claims  which — ^to  be 
allowed— must  be  supported  by  evidence  and  audited,  and  not  to  those 
the  amount  of  which  is  fixed  by  law  and  can  neither  be  reduced  nor 
increased. 

Defendant  also,  alleged  that  the  appropriation  made  to  pay  the 
claims  described  in  relator's  petition  as  due  for  the  year  1875,  has  been 
exhausted  and  that  he  is  prohibited  by  law  from  issuing  warrants  in 
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excess  of  appropriations.  He,  liowever,  discovered  that  this  was  a  mis- 
take, and  immediately  addressed  a  letter  to  the  Judge  of  the  lower  court, 
in  which  he  satisfactorily  explams  and  corrects  the  aUeged  mistaka 

As  to  the  claims  of  1874,  it  is  not  charged  that  they  are  not  du^ 
that  no  appropriation  has  been  made  to  pay  them — ^that  any  appropria- 
tion made  has  been  exhausted,  or  that  it  was  in  excess  of  the  revenue, 
and — under  the  circumstances — ^warrants  should  be  drawn  on  the  treas- 
ury  for  the  claims  of  1874  and  1875,  held  by  relator. 

On  the  3d  of  April  1875,  two  distinct  appropriations  of  each  $7500 
were  made  by  the  Legislature  to  pay  for  services  rendered  by  sheriff 
and  clerks,  in  accordance  with  sections  765  and  3563  of  the  Revised 
Statutes,  and  the  warrants  to  be  drawn  in  favor  of  the  relator  shall 
express  on  their  face  that  they  are  to  be  paid,  those  of  1875  out  of  the 
funds  appropriated  for  that  purpose  by  the  first  section  of  act  No.  17  of 
the  L^^lature,  approved  on  the  3d  of  April,  1875,  and  those  of  1874  out 
of  the  funds  appropriated  for  that  purpose  by  the  second  section  of  siud 
act. 

For  these  reasons,  the  judgment  of  the  lower  court  is  partly  re- 
versed and  amended,  and  the  alternative  writ  of  mandamus  granted  on 
the  31st  of  July,  1877  is  made  peremptory  at  defendant's  costs. 
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The  State  vs.  Augustin  Bobebtsok. 

The  defendant  who  is  on  trial  for  murder,  can  not  introduce  evidence  of  the  Quar- 
relsome, or  dancrerouB  character  of  the  deceased,  in  justification ;  but  he  ma\ 
introduce  evidence  of  such  character,  in  excuse  for  the  klllinfi:,  or  in  palliation 
of  the  offense,  provided  he  first  shows  that  he  was  actually  attacked  by  the 
deceased,  and  that  he  was  aware  of  the  latter's  character. 

In  an  indictment  lor  murder  or  manslausrhter.  the  character  and  nature  of  the 
wound  which  caused  the  death  need  not  be  set  forth.  The  indictment  need  only 
charire  that  defendant  did  wmfaUv,f€loniouslv»  and  of  his  moZice  aforethought  kill 
and  murder  the  deceased. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 
John  S.  Billin  for  the  defendant. 
The  opinion  of  the  court  was  delivered  by 

DeBlakc,  J.  Defendant  was  indicted,  by  the  grand  jury  of  the  par- 
ish of  Lafourche,  for  the  murder  of  Octave  Roberts.  He  was  tried, 
found  guilty  of  manslaughter,  applied,  but  in  vain,  for  a  new  trial  and 
the  arrest  of  the  judgment,  was  sentenced  to  imprisonment  at  bard 
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labor  for  the  space  of  twenty  years  and  to  pay  a  fine  of  five  dollars  and 
the  costs  of  the  prosecution,  and  he  appealed. 

No  brief  has  been  filed  in  this  case,  either  in  behalf  of  the  defend- 
ant or  of  the  State. 

The  record  contains  but  one  bill  of  exception,  and  we  learn — froni 
its  recital — ^that  one  of  the  State  witnesses  was  asked  by  the  prisoner's 
oouhsel  whether  the  deceased  was  of  a  quarrelsome  disposition,  and  he 
answered  that  he  did  not  know.  The  question  was  reiterated,  objected 
to  and  overruled  by  the  court,  on  the  ground  that  the  deceased's  char- 
acter for  violence  could  be  inquired  into  only  after  laying  a  foundation 
lor  the  inquiry,  by  proof  of  previous  threats  and  causes  which — after  a 
first  attack — would  justify  the  accused  in  being  in  greater  than  usual 
fear.  In  the  meanwhile  the  witness  again  declared  that  he  knew  noth- 
ing of  the  deceased's  character,  and  thereafter  several  witnesses  testi- 
fied on  this  point  without  objection. 

Though  it  does  not  appear  that  the  judge's  decision  impaired  or 
affected  the  weight  of  any  evidence  offered  by  the  prisoner,  it  is  proper 
to  state  that  said  decision  was  strictly  correct.  "  As  a  general  rule,  evi- 
dence is  not  admissible — as  a  ground  of  justification,  of  the  character  of 
the  deceased;  but,  on  the  other  hand,  if  we  suppose  the  offer  to  be — 
not  justification— ^but  an  excuse  on  the  ground  of  self-defence,  or  mitiga- 
tion of  the  grade  of  guilt,  and— in  such  a  case — ^it  be  proved  that  the 
defendant  was  actually  attacked,  and  if  evidence  should  be  then  ten- 
dered that  the  deceased  was  a  man  of  ferocious  temper,  of  malignant 
disposition  and  of  overpowering  strength;  and  if  in  addition  it  be  offered 
to  be  proved  that  the  defendant  had  notice  of  these  characteristics,  the 
better  opinion  is  that  such  evidence  is  admissible."  Wharton,  on  Crim- 
inal Law.    Edition  of  1874,  vol.  1st,  No.  641. 

The  judge's  decision  is  consistent  with  that  rule. 

To  sustain  his  motion  in  arrest  of  the  judgment,  the  prisoner  relies 
-on  three  grounds: 

1.  That,  when  the  death  is  charged  to  have  been  occasioned  by  a 
wound,  the  description  of  the  wound  should  be  set  forth  in  the  indict- 
ment. 

2.  In  describing  the  wound,  the  term  " moHal"  is  indispensable, 
and  that  term  is  not  in  the  indictment. 

3.  It  is  not  alleged  that  the  party  died  of  the  wound  so  inflicted. 

I.  n.  in. 

"  Formerly,  as  said  by  this  court  in  State  vs.  Homsby,  the  failure  to 
dot  an  i«  or  to  cross  a  t,  or  something  equally  absurd,  was  considered 
fatal  to  an  indictment  Substance  was  sacrificed  to  form,  or  rather 
form  became  substance,  and  substance  mere  form.  That  ancient  strict- 
ness has  been  banished  from  the  English  and  the  American  courts. 
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"In  any  indictment  for  murder  or  manslaughter,  it  shall  not  be 
necessary  to  set  forth  the  manner  in  which,  or  the  means  by  which  the 
death  was  caused.  It  shall  be  sufficient  in  any  indictment  for  murder 
to  charge  that  the  defendant  did  feloniously,  wilfully  and  of  his  malice 
aforethought,  kill  and  murder  the  deceased." 

Rev.  St.  Sect  1048. 

In  this  case,  after  the  averments  that  "  Augustin  Robertson  did  cut, 
stab  and  wound  the  said  Octave  Roberts,  the  indictment  further  charges,, 
in  the  very  words  of  the  Statutes,  that  he — the  said  Augustin  Robertson 
did — the  said  Octave  Roberts— then  and  there  wilfully,  feloniously,  and 
of  his  malice  aforethought,  kill  and  murder. 

The  life  of  every  inhabitant  in  the  State — high  or  low,  white  or  black 
— ^is  under  the  protection  of  the  State  and  of  its  couits,  and  those  who 
are  disposed  to  attempt  or  destroy  the  lives  of  others,  should  remem- 
ber— before  it  be  too  late  to  do  so,  that — here — no  frivolous  technicality 
shall  prevail  against  the  verdict  of  a  jury,  or  reverse  any  sentence 
responsive  to  that  verdict 

The  judgment  of  the  lower  court  is  affirmed. 


No.  6804. 
Mrs.  Mary  Sexton  vs.  M.  O.  Sullivan  et  al. 

The  Third  District  Court  for  the  parish  of  Orleans  having  exclusive  jurisdiction  of 
all  suits  to  enjoin  proceedinfirs  in  justices'  courts,  the  Superior  Distriet  Court 
was  utterly  without  jurisdiction  of  such  suita.  and  had  no  power  to  impair,  or 
Interfere  in  any  way,  with  this  exclusive  jurisdiction  of  the  Third  District 
Court. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Mofime, 
J. 

B,  King  Cutler  for  plaintiff  and  appellant. 
J".  C.  Feirce  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  In  November,  1875,  John  W.  Price  brought  suit  before 
the  first  justice^of  the  peace  for  the  parish  of  Orleans  to  eject  his  tenant, 
Mjs.  Mary  Sexton. 

She  set  up  in  defense : 

1.  Want  of  ]urisdiction,ra^(one  ma^erw?. 

2.  That  she  deposited  the  promissory  note  of  W.  H.  Waters  for 
$2500,  secured  by  mortgage,  with  Elder,  agent  of  Price,  and  in  Septem- 
ber, 1874,  contracted  with  him  that  she  was  to  retain  possession  of 
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the  premises,  at  a  rent  of  $1000,  payable  by  the  year,  until  the  amount 
of  the  note  should  be  consumed  and  exhausted  by  the  rent. 

The  judgment  of  the  justice  was  in  favor  of  Price.  Mre.  Sexton 
took  a  suspensive  appeal,  which  was  dismissed,  and  she  then  took 
a  devolutive  appeal,  pending  which  she  obtained  from  the  appellate 
tribunal,  the  Third  District  Court,  an  injunction  prohibiting  further  pro- 
ceedings on  the  judgment,  on  the  same  grounds,  substantially,  as  set  up 
in  the  suit  before  the  justice. 

The  appeal  was  tried  and  judgment  was  rendered  on  the  twenty- 
fifth  of  January,  1876,  affirming  the  judgment  of  the  justice  of  the 
peace.  This  judgment  was  suspended  by  a  motion  for  a  new  trial,  and 
it  was  signed  on  the  ninth  of  March. 

The  injunction  suit  was  also  tried;  and  judgment  was  rendered  on 
the  twenty- third  of  February,  dissolving  the  injunction  with  dama- 
ges, and  dismissing  the  suit.  This  judgment  was  also  suspended  by  a 
motion  for  new  trial;  and  it  was  signed  on  the  fourteenth  of  March. 

On  the  seventh  of  March  Mrs.  Sexton  brought  suit  in  the  Superior 
District  Court  against  the  justice,  M.  O.  Sullivan  the  constable,  Price 
and  Elder,  his  agent;  and  obtained  an  injunction  prohibiting  further 
proceedings  in  the  suit  of  Price  vs.  Mrs.  Sexton. 

On  the  twenty-first  of  March  Price  filed  an  exception  setting  up — 

1.  Want  of  jurisdiction  in  the  Superior  District  Court; 

2.  The  plea  of  7*e8  judicata,  by  reason  of  the  judgment  of  the  Third 
District  Court  in  the  injunction  suit; 

3.  That  the  petition  sets  forth  no  legal  cause  of  action. 

It  seems  that  this  exception  was  tried;  and  that  it  was  dismissed  on 
the  twenty- ninth  of  April;  and  that  in  May  an  answer  was  filed  reserving 
the  benefit  of  the  exception.  Nevertheless,  the  record  shows  that  on 
the  third  of  July  an  agreement  was  signed  by  counsel  for  both  parties 
fixing  the  exception  for  trial  on  the  tenth  of  July:  that  it  was  continued 
by  consent  on  the  tenth;  that  it  was  taken  under  advisement  on  the 
eighteenth:  that  there  were  several  subsequent  continuances  by  con- 
sent, until,  finally,  the  Superior  District  Court  was  abolished  and  the 
case  was  transferred  to  the  Third  District  Court. 

After  several  continuances  in  the  Third  District  Court  the  exception 
was  fixed,  tried,  and  maintained;  and  a  judgment  was  rendered  dissolv- 
ing the  injunction  with  :$100  damages,  and  dismissing  the  suit.  A  new 
trial  was  granted;  and  final  judgment  was  rendered  dissolving  the  in- 
junction with  $75  damages,  and  dismissing  the  suit;  and  Mrs.  Sexton 
appealed  from  that  judgment. 

Under  the  constitution,  article  eighty-three,  the  acts  of  the  Legis- 
lature.  Revised  Statutes  of  1870,  sections  2006,  2012,  2013;  the  act  of 
1870,  called  session,  p.  2;  and  the  act  of  1872,  extra  session.  No.  2,  in 
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acts  of  1873,  p.  38,  the  Third  District  Court  had  exciusive  jurisdictioii 
of  the  appeal  from  the  justice,  and  to  enjoin,  or  to  stay,  by  mandamus 
or  prohibition,  further  proceedings  on  the  judgment  of  the  justice.  The 
Superior  District  Court  was  absolutely  without  jurisdiction;  and  the 
judgment  appealed  from  would  be  correct  on  that  ground  alone. 

But  the  entire  controversy  was  settled,  so  far  as  the*  ejection  of  the 
tenant  was  concerned,  by  the  judgment  of  the  justice,  and  that  of  the 
Third  District  Coi\rt,  affirming  that  judgment;  and  by  the  judgment  of 
the  Third  District  Court  dissolving  the  injunction  and  dismlBsing  the 
original  suit  brought  in  that  court  If  the  Superior  District  Court  had 
been  of  competent  jurisdiction,  the  plea  of  res  judiccUa  should  have 
been  maintained;  and  the  suit  dismissed. 

The  injunction  was  asked  for  and  obtained  in  the  Superior  District 
Court  on  grounds  which  not  only  should  have  been  but  which  actually 
were  set  up  in  the  justice's  court  and  in  the  Third  District  Court;  and 
they  had  been  passed  upon  definitively  before  the  petition  was  filed  in 
the  Superior  District  Court 

This  appeal  is  not  taken  from,  nor  does  it  bring  under  our  review 
the  judgment  of  the  justice,  nor  that  of  the  Third  District  Court  affirm- 
ing that  judgment ;  nor  the  judgment  dissolving  the  injunction  and  dis- 
missing the  suit  brought  originally  in  the  Third  District  Court  The 
justice  may  have  erred,  and  the  judge  of  the  Third  District  Court  may 
have  erred.  We  do  not  mean  to  express  any  opinion  as  to  the  correct- 
ness of  these  judgments,  because  they  are  not  included  in  this  appeal; 
and  they  are  final  They  certainly  did  not  fall  within  the  jurisdiction  or 
control  of  the  Superior  District  Court;  and  the  Third  District  Court,  to 
which  causes  pending  in  the  Superior  District  Court  were  transferred 
by  the  act  abolishing  the  Superior  District  Court,  acquired  no  greater 
authority  in  this  case  than,  the  Superior  District  Court  had;  and  that 
was,  to  dissolve  the  injunction  which  should  not  have  been  granted,  and 
to  dismiss  the  suit  which  should  not  have  been  brought 

The  suit  which  is  now  or  which  lately  was  pending  in  the  Sixth  Dis- 
trict Court,  for  arrears  of  rent  claimed  by  Price  of  Mrs.  Sexton,  can 
have  no  effect  upon  the  judgment  ejecting  Mrs.  Sexton,  which  is  final 
and  conclusive. 

We  find  no  error  in  the  judgment  appealed  from;  and  it  is,  therefore, 
affirmed  with  c<2^ts. 
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No.  5470. 
Chopfin  &  Beaio)  vs.  Louisiana  Levee  Coicpany. 

Under  the  acts  of  the  Lefirislature  which  set  forth  the  terms  of  the  contract  made  by 
the  State  with  the  Louisiana  Levee  Company,  the  company  are  bound  to  con- 
struct, or  repair,  or  strenisthen  in  any  eiven  year  only  such  levees,  as  the  com- 
mission of  enfirineers.  created  by  those  acts,  shall  require,  and  furnish  estimates 
of  the  work  of.  before  the  first  of  October  of  the  precedinir  vear :  and  to  maintain 
every  completed  section  of  the  levee,  up  to  the  standard  dimensions  prescribed 
by  the  commission  of  engineers.  One  who  claims  dama^pes  of  the  company 
therefore,  for  injury  caused  by  a  crevasse  at  any  driven  point  on  the  levee,  must, 
in  order  to  set  forth  tk  prima  facie  Qixuse  of  action,  allege  that  the  company  failed 
to  build,  or  repair  the  levee  at  the  crevasse  point  after  havin^r  been  directed  by 
the  engineers  to  do  it,  or,  had  not  done  the  work  according  to  the  standard  fixed 
by  the  engineers ;  or.  that  the  crevasse  had  occurred  at  some  point  on  a  com- 
pleted section  of  the  levee,  where  the  standard  dimensions  prescribed  by  the 
enfi:ineers  had  not  been  maintained  by  the  company ;  or,  that  on  account  of  the 
imperfection  of  the  work,  the  crevasse  occurred  when  the  ^vater  was  below  the 
standard  heisrht  fixed  by  the  ensrineers. 

Whether  the  journals  of  the  Houses  of  the  Leerislature  are  admissible  in  evidence 
to  prove  that  a  certain  act  was  passed  in  disregard  of  the  constitutional  forms 
necessary  to  «rive  it  validity  as  a  law,  is  an  open  Question  before  this  court. 

APPEAL  from  the  Superior  District  Court;,  parish  of  Orieans.  Haw- 
kins, J. 

James  H,  Chrover  and  T.  J,  Semvies  for  plaintiiSs  and  appellants. 

T.  Oilmore  &  Sons  and  John  A,  Campbell  for  defendants. 

The  opinion  of  the  court  was  delivored  by 

Manning,  C.  J.  The  plaintiflBa,  owners  of  a  plantation  in  Iberville 
parish,  allege  that  it  was  seriously  injured  by  an  inundation  in  April 
1874,  by  three  crevasses  in  the  levees  on  the  Mississippi  river  at  Mor- 
ganza,  Point  Manoir,  and  Hickey,  and  they  claim  indemnity  from  the 
defendant  for  the  loss  sustained  in  that  and  the  following  years.  The 
damages  are  laid  at  forty- three  thousand  seven  hundred  dollars. 

The  defendant  excepted  to  the  action  for  this; — that  for  none  of  the 
matters  and  things  alleged  in  the  petition  is  the  defendant  liable,  or 
indebted  In  law  to  the  plaintififs,  there  being  no  privity  of  contract 
between  them,  and  that  the  petition  discloses  no  cause  of  action. 

The  plaintifEs  then  filed  a  supplemental  and  amended  petition.  The 
exception  was  sustained,  and  the  suit  dismissed. 

The  controversy  turns  upon  the  nature  and  extei^b  of  the  contract 
of  the  defendant  under  the  Acts  of  the  Legislature  specially  relating 
to  the  company,  and  the  sufficiency  of  the  allegations  of  the  petition  to 
constitute  a  prima  facie  cause  of  action  for  breach  of  that  contract  It 
becomes  necessary  therefore  to  analyze  the  Acts  with  some  minuteness 
of  detail,  and  to  scrutinize  the  allegations  of  the  petition,  in  order  to 
discover  whether  the  plainti£G3  have  made  the  necessary  averments  to 
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entire  them  to  be  heard  when  complaining  of  the  defendant's  non-per- 
formance of  obligations,  charged  to  have  been  assumed  under  the  Acts 
of  the  General  Assembly. 

The  Louisiana  Levee  Company  organized  as  a  corporation  under  the 
general  laws  of  the  State  by  a  notarial  act  in  February  1871.  Shortly 
thereafter,  on  the  twentieth  of  that  month,  the  Legislature  passed  an 
act,  recognizing  that  incorporation,  and  contracted  with  the  Company  as 
follows; 

That  in  order  to  maintain  a  uniform  and  perfect  system,  the  loca- 
tion and  dimensions  of  all  levees  to  be  constructed,  maintained,  repaired, 
and  kept  in  repair  and  managed,  shall  be  determined  by  a  commission 
of  three  engineers,  whose  duty  shall  be,  and  who  are  expressly  directed 
to  determine  the  proper  location  and  dimensions  of  all  levees  to  be  con- 
structed, repaired,  or  strengthened  by  the  company,  and  the  standard  of. 
dimensions  to  which  they  shall  be  maintained  by  it,  and  to  report  the 
same  with  maps  and  profiles  thereof,  and  the  number  of  cubic  yards  to 
be  built  in  the  construction  of  new  levees,  and  in  strengthening,  enlai^- 
ing,  and  repairing  the  levees  now  in  existence,  which  report  shall  be  of 
sections  of  levees  of  five  miles  or  more.  In  consideration  of  the  compen- 
sation, benefits,  rights  and  powers,  conferred  by  the  Act,  the  Company 
shall  take  charge  of,  manage,  control,  construct,  maintain,  repair,  and 
keep  in  repair  all  the  levees  in  this  State,  and  certain  others,  and  for 
the  purpose  of  enabling  the  Company  to  fulfill  its  duty  in  this  regard,  it 
is  vested  with  the  sole  and  exclusive  custody,  management,  and  control 
of  all  the  levees  in  this  State  for  twenty-one  years,  and  its  engineers 
and  surveyors,  contractors,  agents,  and  servants  are.  empowered  to 
enter  upon  and  occupy  all  lands  that  may  be  necessary,  and  to  remain 
as  long  as  may  be  necessary  to  do  and  perform  every  thing  required  of 
the  company  by  the  Act,  investing  it  with  all  the  powers  and  preroga- 
tives in  respect  to  the  levees  as  was  until  then  vested  in  the  State,  par- 
ish, or  municipal  authorities,  except  that  the  company  could  not  assess 
or  collect  any  tax,  nor  compel  the  owner  of  land  to  build  or  repair  any 
levees.  The  company  is  obliged  to  commence  the  construction  of  levees 
within  sixty  days  from  the  receipt  of  the  report  of  the  commission  of 
engineers,  and  must  thereafter  construct  not  less  than  three  millions  of 
cubic  yards  every  year  until  the  levee  is  completed  according  to  the 
standard  required  by  that  report,  and  after  the  completion  of  any  sec- 
tion of  a  levee,  the  company  must  maintain  it  up  to  the  standard  dimen- 
sions specified  in  the  report,  and  in  the  event  of  its  failing  to  do  so,  it 
shall  be  liable  in  damages  to  any  person  injured  by  reason  of  such  neg- 
lect or  failure,  unless  the  injury  is  caused  by  acts  of  violence  of  men, 
the  wrongful  acts  of  individuals,  the  existence  of  obstacles  interposed 
by  the  action  of  courts,  or  the  operation  of  causes  over  which  the  com- 
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pany  can  have,  no  control,  or  on  account  of  the  floods  rising  above  the 
standard  height  determined  by  the  commission  of  engineers.  In  subse- 
quent sections  the  act  provides  that  the  Governor  shall  cause  an  esti- 
mate to  be  made  of  the  cost  of  constructing  or  completing  the  levees 
according  to  the  standard  required  by  the  engineers'  report,  within 
thirty  days  after  the  receipt  of  that  report,  and  to  transmit  the  estimate 
to  the  Auditor,  who  shall  thereupon  apportion  the  estimated  cost  among 
the  several  parishes  according  to  the  assessment  rolls  of  the  State,  and 
shall  annually  thereafter  cause  to  be  collected  the  taxes  necessary  to 
pay  this  estimate  in  certain  proportions  specified  in  the  act  Acts  1871, 
p.  29  et  seq. 

A  contract  was  formally  made  by  the  Governor,  and  the  Company 
under  this  Act,  and  was  ratified  by  the  legislature  on  the  28th.  of  same 
month.    Ibid,  p.  64. 

On  March  6,  1873,  an  act  amendatory  of  these  two  of  1871  was 
passed,  re-enacting  the  main  features  of  those  acts  which  we  have  epi- 
tomised above,  but  changing  the  requirement  of  the  construction  of  a 
specified  number  of  cubic  yards  of  levee  each  year  into  one  for  the  con- 
struction of  not  less  than  the  number  of  cubic  yards  in  each  year 
required  by  the  estimate  of  the  engineers,  and  reducing  the  rate  of  com- 
pensation from  sixty  to  fifty  cents  per  cubic  yard,  and  requiring  the 
engineers  to  report  before  October  Ist  of  each  year  a  detailed  state- 
ment of  the  number  and  size  and  location  of  the  levees  to  be  constructed 
during  the  next  ensuing  year.  The  enactment  is  then  made  in  specific 
terms,  that  the  company  shall  not  be  required  to  build  during  the  year 
any  levees  except  those  required  to  be  built  by  said  commission,  unless 
there  is  a  destruction  or  threatened  destruction  of  any  levees  from  the 
caving  of  banks  after  the  commission  have  made  their  report.  Actp 
1873,  p.  83. 

On  March  9, 1874  there  was  another  Act  which  provided  that  if  the 
Company,  within  twelve  months  after  the  promulgation  of  the  Funding 
Act,  should  file  in  the  office  of  the  Secretary  of  State  an  acceptance  of 
the  redtiction  of  the  tax  of  four  mills  for  the  repair  and  construction  of 
levees  to  three  mills,  then  that  section  of  the  Act  of  February  20, 1871 
which  made  the  company  liable  for  damages  for  its  failure  to  maintain 
the  levees  up  to  the  standard  dimensions  required  by  the  engineers' 
report,  was  repealed. 

Under  this  legislation,  and  the  contract  made  by  the  Levee  Com- 
pany, the  plaintiflis  sue.  They  allege  that  the  Company  undertook  and 
contracted  to  construct^  maintain,  repair,  and  keep  in  repair  all  the 
levees  in  this  State,  and  to  protect  any  of  the  lands  of  this  State  from 
overflow  by  the  waters  of  the  Mississippi  river,  and  abound  itself  to  con- 
struct not  less  than  three  millions  of  cubic  yards  of  levees  each  year 
until  the  entire  line  of  levees  of  the  State  reached  a  standard  which 
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would  effect  the  purposes  of  the  company's  organization,  which  was  to 
secure  the  alluvial  lapds  within  the  State  from  overflow.  They  allege 
that  the  company  has  reaped  the  benefits  of  this  contract  with  the 
State  in  receiving  bonds  of  the  State  amounting  to  a  million  of  doUaiB^ 
but  has  failed  to  fulfill  its  obligations— that  it  has  not  protected  the  allu- 
vial lands  of  the  State,  and  especially  it  has  not  protected  the  plaintiflfo' 
land,  from  overflow— it  has  not  built  the  required  number  of  cubic 
yards  of  levees  each  year,  nor  repaired  them — that  it  was  bound  by  its 
contract  to  protect  the  plaintifljs'  plantation  from  overflow,  and  has  nc  t 
done  it,  and  in  consequence  of  this  failure  to  protect  it,  it  has  been  inun* 
dated  by  the  water  through  three  crevasses — that  the  company  had 
knowledge,  or  ought  to  have  had  knowledge  that  the  levees  were  not 
sufficiently  strong  to  resist  the  pressure  of  the  water  which  would  come 
against  them — that  its  officers  knew  or  ought  to  have  known  the 
levees  were  in  a  dangerous  condition  and  needed  repairs,  but  the  com- 
pany failed  to  make  these  repairs,  and  while  giving  its  means  and  ener- 
gies to  close  other  crevasses,  made  no  effort  to  close  either  of  these 
three  through  which  the  water  flowed  over  the  plaintlffe'  plantation, 
occasioning  destruction  of  the  growing  crops,  the  buildings,  etc.,  and 
causing  damage  to  the  amount  before  stated. 

The  petition  was  filed  May  1. 1874.  The  exception  was  made  on  the 
8th.  and  a  supplemental  petition  filed  on  the  18th.  of  same  month.  In 
it,  the  plaintiffjB  reiterate  their  allegations  that  under  the  act  of  1871, 
the  defendant  was  liable  in  damages  to  any  person  who  was  injured  by 
its  failure  to  comply  with  the  obligations  assumed  in  its  contract  with 
the  State,  and  that  by  reason  of  its  neglect  to  construct,  repair,  and 
keep  in  repair  the  levees  mentioned  in  the  original  petition  according  to 
the  standard  to  be  fixed  in  accordance  with  that  Act,  these  levees  gave 
way,  and  the  plaintifl!i3  were  damaged  thereby — that  the  overflow  and 
consequent  injury  was  caused  by  the  defendant's  neglect  to  comply  with 
the  requirements  of  its  contract,  and  that  the  plaintiffj»  suffered  injury 
within  the  intent  and  meaning  of  that  Act.  They  then  allege  that  the 
Act  of  March  9,  1874,  which  assumed  to  relieve  the  Company  from 
liability  for  damage,  is  unconstitutional,  because  it  is  in  conflict  with 
the  constitutions  of  the  United  States,  and  of  this  State,  in  this,  that  it 
destroys  a  vested  right  of  the  plaintiffs,  and  impairs  the  obligation  of 
a  contract,  by  virtue  of  which  the  defendant  was  liable  in  damages  to 
them. 

It  will  be  observed  that  the  Acts  of  the  Legislature  set  out  the  con- 
tract, its  object,  and  the  mode  of  its  execution,  with  industrious  particu- 
larity. The  object  was  to  maintain  a  uniform  and  perfect  system  of 
levees  throughout  the  State.  The  means  adopted  to  attain  it  was  to 
entrust  to  a  commission  of  engineers  the  right  and  the  power  to  deter- 
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mine  both  the. location  and  the  dimensions  of  all  levees,  whether  old 
and  needing  repair,  or  new  and  requiring  oonstruotion.  And  this  dele** 
gation  of  power  is  ezdusive.  No  one  else,  and  no  other  body,  had  the 
right  to  demand  or  require  the  construction  of  a  new  levee,  or  the 
repair  and  strengthening  of  an  old  levee,  but  the  commission  of  engi- 
neers, who  are  entrusted  with  plenary  power  in  every  thing  that  relates  to 
the  location  and  dimensions  of  the  levees,  nor  was  the  Auditor  required 
to  levy  or  cause  to  be  collected  by  taxation  any  sum  for  the  payment  of 
the  company,  except  such  sum  as  was  sufficient  to  cover  the  cost  of  the 
levees  which  the  commission  of  engineers  had  located  and  estimated. 
And  the  obligation  of  the  Company  is  likewise  single,  and  exclusive  of 
every  source  but  one — ^it  could  not  be  required  to  build  during  a  year 
any  levees  but  those  which  had  been  located  by  the  engineers  before 
October  1st  of  the  previous  year,  except  in  one  emergency. 

These  Acts,  instead  of  conferring  the  absolute  power  upon  the  Com- 
pany to  build  whatever  levees  they  pleased,  or  imposing  upon  it  the 
obligation  to  build  aU  needed  levees,  restricts  and  hampers  it  by  com- 
manding that  it  shall  not  build  any  levees  until  the  commission  cf  engi- 
neeiB  have  fixed  their  location,  prescribed  their  dimensions,  and 
reported  estimates  of  the  work  before  a  given  day  in  each  year.  The 
acts  are  so  deftly  draughted  that  the  commission  of  engineers  is  the 
governing  power,  without  whose  flat  nothing  can  be  done,  but  who  are 
themselves  required  to  do  all  things  before  a  specified  day  in  order  to 
impose  ah  obligation  upon  the  Company  to  do  any  thing.  And  if  they 
or  either  of  them  shall  f^il  to  do  his  duty  in  locating  levees,  or  fixing 
their  dimensions,  or  making  the  estimates,  there  appears  no  provision 
in  these  statutes  for  his  displacement,  or  compulsion.  One  of  them  \a 
appointed  by  the  Oovemor  another  by  the  Directors  of  the  company^ 
and  the  third  by  the  President,  but  when  appointed,  they  are  not  the 
Company's  officers,  and  are  not  more  amenable  to  it  than  to  any  citizen, 
and  while  the  company  is  invested  with  all  the  powers  and  prerogatives 
with  respect  to.  the  location,  construction,  and  control  of  levees  that 
either  the  State,  or  the  parishes,  or  the  municipal  authorities  had  and 
exercised  until  these  acts  were  passed,  it  is  subject  to  the  direction  of 
the  engineers  in  locating  and  building  and  repairing  the  levees. 

The  company  could  only  construct  as  directed  by  the  engineers, 
but  when  any  section  of  a  levee  was  completed,  or  when  the  whole  sys- 
tem of  levees  was  perfected,  then  the  Company  must  maintain  it  up  to 
the  standard  dimensions  specified  in  the  report  of  the  engineers,  and  if 
it  failed  to  do  so,  liability  in  damages  resulted. 

This  being  the  contract  between  the  State  and  the  Levee  Company; 
we  have  now  to  inquire  whether  the  allegations  of  the  petition  disclose 
a  cause  of  action  for  its  breach. 
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There  is  not  among  these  allegations,  one  that  the  oommission  of 
engineers  at  any  time  located  a  levee  at  either  of  the  three  points  where 
crevasses  occurred,  or  directed  the  construction  of  one  there,  or  pre- 
scribed its  dimensions,  or  that  a  levee  having  been  located  and  con- 
structed there,  it  did  not  conform  to  the  standard  fixed  in  the  engineers* 
report,  or  had  not  been  maintained  up  to  that  standard.  There  is  no 
allegation  that  the  levee  having  been  built,  and  maintained  up  to  the 
standard,  gave  way  from  imperfection  of  the  work,  notwithstanding  the 
floods  did  not  rise  above  the  standard  height.  The  plaintiff^'  case,  as 
set  forth  in  their  petition,  is  that  in  consideration  of  the  compensation, 
rights,  and  powers  conferred  by  the  legislature  upon  the  Ck)mpany,  it 
had  agreed  to  protect  the  alluvicd  portions  of  the  State  from  overflow, 
and  that  it  had  failed  to  protect  the  plaintifEis'  lands  which  are  in  the 
alluvial  district  from  overflow,  and  hence  it  was  liable  in  damages.  The 
petition  does  not  allege  any  neglect  or  failure  of  the  company  to  do  all 
that  the  statutes  required  it  to  do  anterior  to  the  disaster  which  occa- 
sioned them  injury.  There  must  have  been  a  duty  or  obligation  on  the 
part  of  the  defendant  to  the  plaintifiGs,  and  a  breach  of  it  to  the  plaintifiis* 
injur}%  and  their  pleadings  must  set  forth  the  obligation,  and  it  must 
appear  on  their  face  that  the  alleged  breach  was  of  an  obligation  which 
the  statutes  had  imposed.  The  petition  is  defleient  of  those  essential 
averments,  and  the  exception  was  properly  sustained. 

We  have  been  urged  to  consider  and  declare  the  effect  of  the  statute 
of  March  9, 1874,  the  constitutionality  of.  which  is  attacked  in  the  supple- 
mental petition,  but  it  has  become  unnecessary  to  do  so,  since  our  decis- 
ion is  based  upon  the  inherent  defects  of  the  pleadings,  which  are 
wholly  independent  of  the  question  of  the  validity  of  that  law.  But  if 
it  were  otherwise,  we  should  maintain  the  correctness  of  the  lower  court's 
ruling  upon  the  rejection  of  the  evidence  offered  by  the  plaintifiis. 

The  journals  of  the  two  houses  of  the  legislature  were  offered  in 
evidence  to  shew  that  the  Act  above  mentioned  did  not  pass  with 
observance  of  the  forms  required  for  the  passage  of  statutes,  in  being 
read  in  each  House  on  three  several  days  unless  there  was  a  dispensa- 
tion of  the  rules.    Const,  art.  42. 

We  are  not  to  be  understood*  as  expressing  or  intimating  an  opinion 
upon  the  question,  whether  or  not  the  journals  are  admissible  in  evi- 
dence to  shew  want  of  compliance  with  the  forms  necessary  to  impart 
to  a  bill  the  force  of  law.  The  question  has  been  variously  determined 
in  different  States,  and  is  an  open  one  before  us.  The  People  v.  Maha- 
ney,  13  Mich.  481.  Spangle  v.  Jacoby,  14  111.  297.  MUler  v.  the  State,  3 
Ohio,  475.  Dew  v.  Cunningham,  28  Ala.  467.  The  People  v.  Devlin,  33 
N.  Y.  269.  Broadnax  v.  Groom,  64  N.  C.  244.  But  the  evidence  was  prop- 
erly excluded,  because  there  is  no  averment  in  the  supplemental  peti- 
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tion  that  would  warrant  its  receptioD.  That  petition  was  framed 
expressly  to  attack  that  Act.  By  way  of  exordium,  it  recites  briefly  the 
substantive  allegations  of  the  original  petition,  and  then  charges  the 
unconstitutionality  jof  that  Act  because  it  destroys,  or  attempts  to 
destroy  a  vested  right,  and  impairs  the  obligation  of  a  contract.  There 
is  no  allegation  that  the  bill  did  not  go  through  the  regular  processes  of 
legislative  gestation,  constitutionally  demanded,  before  it  can  be  ush- 
ered into  existence  as  a  perfect  law.  On  the  contrary,  the  allegations  of 
the  supplemental  petition  presuppose  that  the  Act  was  r^ularly  passed, 
but  assert  its  invalidity,  because  it  is  violative  of  a  constitutional  right. 
And  surely  upon  so  grave  a  matter,  some  averment,  striking  directly  at 
the  point  of  attack,  must  be  made  before  evidence  can  be  properly 
admitted  such  as  was  offered  in  the  lower  court.  It  was  properly 
rejected,  and.  for  tho  reason  that  there  was  no  allegation  in  either  of 
plaintiffs'  petitions  under  which  it  could  be  admitted. 

The  court  below  dismissed  the  plaintifEs'  petition  on  the  exception 
of  the  defendant  to  its  sufficiency  and  completeness  of  allegation. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
affirmed  with  costs. 


No.  7054. 
Succession  of  W.  D.  Gale.    On  Opposition  of  Wm.  Sadler. 

The  lofiral  mort^a^e  on  a  person's  property  rcsultinfir  from  the  registry  of  iiis  ofllcial 
bond  as  sheriff,  is  extinguished  by  prescription,  unless  re-inscribed  witliintcu 
years  from  the  date  of  said  registry.  The  necessity  of  a  re-inscriptlon  every  ten 
years,  applies  to  all  mortgages,  except  those  specifically  exempted  from  that 
necessity, 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   Brame,  J.,  special  judge. 

K,  A.  Gross  and  Z>.  C.  Hardee  for  opponent  and  appellant. 

Hedge  &  Moore  for  tutor  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  only  question  which  it  is  necessary  for  us  to  decide 
in  this  cafee  is,  whether  the  re-inscription  of  a  sheriffs  bond,  in  tho 
mortgage  office,  within  ten  years  from  its  original  registry,  is  neces- 
sary to  preserve  the  legal  mortgage  resulting  therefrom  .5*  If  it  is 
necessary,  then  the  opponent  Sadler  has  no  claim  to  be  ranked  as  first 
mortgage  creditor  on  the  real  estate  of  W.  D.  Gayle,  deceased,  against 
whose  succession  he  obtained  judgment  for  moneys  received  by  Gayle 
in  his  official  capacity  as  sheriff  of  East  Feliciana.  Gayle  qualified  as 
sheriff  in  January,  1862,  and  received  from  his  predecessor  91292  35; 
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'  which  Bum  was  in  contest  between  Sadler  and  others,  and  was  finally  on 
appeal  adjudged  to  Sadler  in  February,  1870. 

Gayle's  minor  chUdren,  in  right  of  their  mother,  have  a  duly  pre- 
served legal  mortgage,  resulting  from  an  adjudication  to  the  father  of 
the  common  property  in  January,  1866.  Gayle  himself  died  November, 
1867.  The  contest  is  between  these  minors  claiming  under  their  I^:al 
mortgage,  and  Sadler  claiming  under  the  legal  mortgage  resulting  from 
the  registry  of  the  sheriff's  bond  in  1862. 

The  want  of  re-inscription  of  the  legal  mortgage,  asserted  by  Sadler, 
is  pleaded,  and  is,  we  think,  fatal  to  his  pretensions. 

Article  3317  G.  C.  (of  1825)  provided  that  **  all  mortgoijea,  whether 
conventional,  legal,  or  judicial,  are  required  to  be  recorded  in  the  man* 
ner  hereafter  provided." 

Article  3298,  same  Gode,  exempts  from  this  necessity  of  registry  the 
mortgages  "  in  favor  of  minors,  interdicted  and  absent  persons,  on  the 
property  of  their  tutors,  curators,  etc,"  and  **  mortgages  of  the  wife  on 
the  property  of  her  husband,"  etc. 

Article  3333,  same  Gode,  provides  that "  this  registry  preserves  the 
evidence  of  mortgages  and  privileges  during  ten  years,  reckoning  from 
the  day  of  their  date;  their  effect  ceases,  even  against  the  contracting 
parties,  if  the  inscriptions  have  not  been  renewed  before  the  expiration 
of  this  time,  in  the  manner  in  tohich  they  were  first  'made.  But  this  role 
does  not  obtain  with  regard  to  the  mortgages "  in  favor  of  wives, 
minors,  etc. 

By  acts  of  1842  there  were  also  excepted  from  the  necessity  of  re-in- 
scription mortgages  by  the  stockholders  of  the  Property  Bank.  By  an 
act  of  1843  the  same  Property  Bank  mortgages, 'and  those  of  vdves, 
minors,  and  interdicts.  By  act  of  1853,  those  in  favor  of  the  conunis- 
sioners  of  the  Poydras  legacy,  etc. 

It  is  not  pretended  that  the  legal  mortgage  resulting  from  the  regis- 
try of  the  sheriff's  bond  comes  within  any  of  those  exception&  Bat  it 
is  urged  that  this  legal  mortgage  against  public  officers  was  only  cre- 
ated by  act  of  1847,  and  it  is  argued  that  as  the  law  creating  it  only 
required  its  registry  and  is  silent  as  to  its  re-inscription,  therefore  we 
can  not  apply  Art  3333,  of  the  Gode  of  1825,  to  it  It  is  further  uiiged 
that  this  legal  mortgage  was  created  after  the  Acts  of  1842  and  1843 
above  referred  to  were  passed,  and  therefore  no  argument  is  to  be 
drawn  from  its  not  being  included  in  the  exceptions  created  by  said  acts. 
Whatever  force  this  argument  might  have  (and  we  confess  it  has  but 
little),  is  overcome  by  the  fact  that  in  1853,  six  years  after  this  particular 
legal  mortgage  had  been  created  by  statute,  the  Legislature  enacted 
another  law,  exempting  the  mortgages  to  the  "Poydras  fund"— and  still 
we  find  no  mention  of  this  legal  mortgage  against  public  officers.    But 
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we  do  not  propose  to  rest  our  opinion  upon  this  view  of  the  case.  The 
process  by  which  we  reach  our  conclusion  is  simply  this:  The  law 
declares  that  all  legal  mortgages  must  be  recorded,  excepting  certain  spe- 
cified ones.  The  opponent's  legal  mortgage  is  not  one  of  those  so 
excepted. 

The  law  requires  all  inscriptions  of  mortgages  (whether  legal,  con* 
ventional,  or  judicial,  matters  not)  to  be  renewed  within  ten  years*  It 
excepts  from  this  rule  certain  legal  and  conventional  mortgages;  but  the 
opponent's  mortgage  is  not  among  those  excepted.  Therefore  the  legal 
mortgage  in  question  must  be  registered,  and  must  be  re-inscribed,  to 
have  effect  against  third  persons.  It  was  registered,  but  was  not  re-in- 
scribed. It  is,  therefore,  without  effect  as  to  the  minor  children  of  Gayle. 
We  see  no  possible  reason  for  supposing  that  the  Legislature  in  qreat-' 
Ing  this  legal  mortgage  and  requiring  its  registry  intended  to  exempt  it 
from  the  operation  of  a  general  law  of  the  State  in  no  way  inconsistent 
with  the  act  creating  it.  On  the  contrary,  the  fact  that  the  Legislature 
required  it  to  be  registered  in  order  to  preserve  it,  is  potent  if  not  con- 
clusive proof,  in  the  absence  of  express  exemption,  that  it  intended  that 
it  should  be  re-inscribed  as  all  other  mortgages.  The  reason  of  the  law, 
in  requiring  re-inscription,  is  as  strongly  applicable  to  this  class  of  mort- 
gages as  to  any  other.  When  the  law  does  not  make  the  exception,  we 
can  make  none. 

The  judgment  appealed  from  is  correct,  and  is  affirmed  with  costs. 


No.  6982. 
Schmidt  &  Zeigler  vs.  Caleb  Sandel  et  al. 

The  purchaser  of  property,  sold  in  fraud  of  his  creditors  by  an  insolvent  debtor, 
who  pairs  by  anticipation  a  part  of  the  nominal  price  after  the  institution  of  a 
suit  to  annul  the  sale  on  the  firround  of  fraud,  is  not  entitled  to  be  refunded  the 
sum  he  has  thus  paid. 

One  who  constitutes  another  his  a^rent  with  full  power  to  manai;e  his  mercantile 
house,  and  ta  do  all  acts  appertaining  to  its  business,  makes  himself  liable  for 
the  value  of  aU  iroods  purchased  by  the  a^rent  in  the  line  of  that  business. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ZjL  ciana.    McVea,  J. 

Wedge  &  Moore  for  plaintiff  and  appellees. 

W.  F.  Kernan  and  D,  C.  Hardee  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

MAKNiNa,  C.  J.  This  suit  is  on  an  account  for  over  seven  hundred 
dollars,  and  with  it  is  coined  a  demand  for  the  annulment  of  a  sale  of 
23 
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land  made  by  Sandel  to  his  co-defendant  and  sister,  Mrs.  Delery,  as  in 
fraud  of  creditors  and  simulated. 

J.  D.  Delery,  the  brother-in-law  of  Sandel,  formerly  kept  a  store  in 
Jackson,  failed,  and  was  sold  out  under  execution.  Sandel  bought  the 
stock  of  goods,  and  continued  the  business,  leaving  Delery  in  sole 
chaige,  and  not  apparently  interfering  in  its  management.    This  was  in 

May,  1874,  at  which  time  he  executed  this  power  of  attorney "  Know 

all  men  by  these  presents  that  I  hereby  appoint  J.  D.  Delery  as  my 
agent  to  represent  me  in  my  store  in  Jackson,  to  manage  the  same,  and 
to  do  and  perform  any  and  all  acts  for  me  appertaining  to  said  busi- 
ness." By  December  1875,  Delery  had  got  Sandel's  store  in  the  same 
condition  his  own  was  the  previous  year.  Claims,  exceeding  the  sum 
expressed  in  the  act  as  the  price  of  the  land,  were  about  to  be  put  in  suit 
against  Sandel,  and  on  the  27th.  of  that  month  and  year  he  executed 
with  his  sister  a  notarial  act  of  sale  of  his  land,  the  stipulated  price 
being  $2500,  of  which  9225  was  to  be  paid  one  year  from  the  day  of  sale, 
$1000  in  two  years,  and  $1275  in  three  years,  and  left  for  Texaa 

In  less  than  a  month  after  this  Act  was  passed  and  recorded,  the 
present  suit  was  filed  and  process  served,  the  absent  Sandel  being  repre- 
sented by  a  curator. 

Mrs.  Delery  answers  that  she  purchased  in  good  faith,  and  has  paid 
$1225  of  the  price,  and  would  willingly  surrender  the  land  if  this  sum 
were  repaid  her,  and  her  notes  were  returned.  Sandel's  testimony  was 
taken,  and  he  says  there  was  a  distinct  understanding  between  him  and 
Delery  that  the  latter  should  buy  and  sell  for  cash  only.  His  deposition 
is  wholly  occupied  by  statements  that  he  did  not  know  Delery  was  buy- 
ing, or  that  any  body  was  selling  him  goods  on  his  (Sandel's)  account, 
and  that  he  never  gave  him  authority  to  buy  on  credit,  and  such  like. 
He  says  nothing  about  the  sale  of  land  to  his  sister.  Not  a  word  is 
uttered  as  to  its  verity  or  good  faith. 

The  fraud  intended  to  be  perpetrated  is  transparent,  and  Mrs. 
Delery  can  not  claim  exemption  from  its  consequences.  If  she  paid  to 
her  brother  any  sum,  she  did  it  with  full  knowledge  of  the  attack  on  the 
sale  by  the  plaintiffo.  The  citation  was  served  on  her  in  the  month  fol- 
lowing the  sale.  The  first  payment  was  not  due  until  a  year  after  it. 
The  particular  sum  she  alleges  to  have  paid  is  the  sum  total  of  the 
instalments  that  were  due  in  one  and  two  years.  She  can  not  expect 
relief  from  such  fatuous  conduct. 

This  is  but  a  sample  of  the  shallow  devices  sometimes  adopted  to 
baffle  creditors.  Delery  can  not  pay  his  debts,  and  the  sheriff  sells  him 
out.  A  friend  or  relation  makes  the  purchase,  and  the  old  occupant 
continues  in  the  store,  all  the  surroundings  and  appurtenances  of  which 
are  unchanged  except  the  cabalistic  letters  on  the  signboard,  agt    The 
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insolvent  occupant  scorns  to  permit  any  one  but  himself  to  be  charge- 
able  with  liability  for  the  debts  of  the  store,  (Delery  swore  the  plaintiffs 
would  not  have  sold  the  goods  on  credit,  but  for  their  knowledge  of  his 
business  capacity,)  and  his  principal  hopes  to  evade  responsibility 
because  he  did  not  personally  supervise  its  operations,  or  speciflcally 
authorize  every  particular  purchase.  When  the  agency  was  created^ 
the  authority  delegated  was  to  represent  the  principal  in  his  store,  to 
manage  it,  and  to  do  every  thing  appertaining  to  the  business.  Keeping 
a  store  means  ex  vi  termini  buying  and  selling  merchandize.  The  parties 
so  understood  it,  and  so  did  the  public.  Sandel  must  pay  the  penalty 
of  his  misplaced  confidence. 
Judgment  afifirmed. 


No.  6740. 
Sattler  &  Co.  vs.  Leonard  Marino. 

Where  an  insolvent  merchant,  pressed  by  creditors,  nominally  sells  to  his  penni- 
less clerk  a  stook  of  goods  which  the  clerk  and  he  know  are  not  paid  for  and 
accepts  in  payment  of  the  fcoods  a  debt  for  pretended  wa^es  he  owes  the  clerk, 
and  the  promissory  notes  of  the  clerk,  the  transaction  will  be  considered  a 
fraudulent  simulation. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   Houstoriy 
J. 
F,  L,  Eichardsoii  for  plaintiffs  and  appellees. 

X.  A,  Sheldon  for  Salvador  Marino,  intervener  and  appellant. 

Thos.  GUmore  &  Sons  for  Hemsheim  &  Co.,  intervenors  and  appel- 
lees. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Leonard  Marino  had  a  store  in  this  city,  and — ^judg- 
ing from  the  number  of  his  creditors  and  the  amount  of  their  bills,  his 
credit  far  exceeded  his  means.  He  became  seriously  involved,  asked 
the  attorney  representing  one  of  his  creditors  a  delay  of  two  months  to 
satisfy  his  claim,  and  five  days  after  —  before  the  creditor's  answer — 
sold  his  stock  of  goods  to  his  brother  Salvador,  who — since  his  arrival 
from  Europe,  had  lodged  and  boarded  with  him.     * 

The  sale  from  Leonard  to  Salvador  Marino  is  attacked,  by  the  cred- 
itors of  the  former,  as  being  a  mere  simulation  intended  to  cover  up  his 
property;  or  at  least  that  which  he  alleges  he  transferred  to  his  brother, 
and  which — at  sheriiFs  sale,  brought  81100. 

At  the  date  of  the  sale,  what  was  the  state  of  the  affairs  of  Leonard 
Marino  ?  He  confessed  on  the  trial  that — at  said  date — ^he  could  not 
have  paid  what  he  owed. 
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He  was  asked: 

"What  was  the  amount  of  your  debts  when  you  sold  your  prop- 
erty?" 

A.    "I  have  not  made  a  regular  calculation." 

Q.    "  Did  you  owe  over  820,000  ?  " 

A.    "  I  made  no  regular  calculation." 

Q.    "  Did  you  owe  over  820,000  ?  " 

A.    "I  made  no  calculation;  it  might  have  been  less,  it  might  be 


more." 


Q.    "  Don't  you  know  whether  you  owed  over  $10,000  ?  " 

A.    "  I  believe  I  do." 

Q.    "  You  know  you  owed  a  great  deal  more  than  that." 

A.    "If  I  had  the  accounts  I  could  add  them  up." 

Q.  "Do  you  mean  to  say  you  did  not  add  up  your  accounts  before 
the  sale  ?  " 

A.    "  I  never  kept  regular  books." 

Question  repeated. 

A.    "  No,  I  did  not." 

Q.    "  How  long  before  the  sale  did  you  add  up  your  accounts  ?  " 

A.    "  I  did  not  keep  regular  books.    I  used  to  keep  the  invoices." 

Q.    "  Did  you  ever  know  how  much  you  owed? " 

A.    "  Not  exactly." 

Salvador  Marino  testified  as  follows: 

Q.  "  Did  you  make  the  purchase  of  the  stock  of  goods  which  has 
been  seized  and  sold  ?  " 

A.    "Yes,  sir." 

Q.    "  Of  whom,  and  when  ?  " 

A.    "  From  my  brother  on  the  twentieth  of  January." 

Q.    "  When  did  you  take  possession  ?  " 

A.    "  The  same  day." 

Q.  "Who  had  possession  from  the  twentieth  up  to  the  time  of 
seizure?" 

A.    "I  had." 

Q.  "  Had  Leonard  Marino  any  thing  to  do  after  time  of  sale  up  to 
the  time  of  seizure?" 

A.    "  No,  sir,  nothing  at  all." 

Q.    "  State  what  were  the  terms  of  sale," 

A.  "I  bought  it  for  eighteen  months'  wages  due  me,  and  three 
notes." 

Q.    "  How  much  were  the  wages  ?  " 

A.    "  Seventy-five  dollars  a  month." 

Q.    "  How  much  did  the  notes  amount  to  ?  " 

A.    "  Four  thousand  five  hundred  and  fifty-seven  dollars." 
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Q.  "  After  you  took  possession,  aJnd  before  the  seizure,  did  you  buy 
any  goods  of  any  body  else  ?  " 

A.    "Yes.  I  did." 

Q.    "  Have  you  got  the  bills  of  those  purchaaes  ?  " 

A.    "I have." 

Q.  "Do  these  bills  show  these  purchases,  and  where  you  made 
them  ?  " 

A.    "Yes,  they  do." 

Q.    '•  Who  paid  for  the  goods — those  last  bills  ?  " 

A.    "I  did." 

Q.  "  Were  these  goods  in  the  store,  when  the  sheriff  made  the 
seizure  ?  " 

A.    "Not  all  of  them." 

Q.    "  A  portion  of  them  were  ?  " 

A.    "A  majority,"  etc. 

The  deputy  sheriff  who  made  the  seizure,  was  asked:  "  Whom  did 
you  find  in  possession  of  the  store,  when  you  seized  it  ?  "  He  answered: 
"  Salvador  Marino,  a  good  many  clerks  and  negroes:  Salvador  Marino 
claimed  possession  of  the  store,  and  said,  in  an  excited  manner  that  it 
did  not  belong  to  his  brother,  but  to  him:  to  which  the  deputy  replied  it 
made  no  difference,  and  seized. 

At  the  date  of  his  intervention  in  this  suit,  Salvador  Marino  had 
been  in  this  country  for  about  four  years,  and — from  the  first  day  of  his 
arrival  here  until  the  twentieth  of  January  1877 — ^he  was,  he  said,  in 
his  brother's  store  and  had  never  been  out  of  it  There  he  lodged  and 
boarded.  On  the  twentieth  of  January,  for  his  wages  as  a  clerk,  his 
brother  was  owing  him — this  is  his  own  declaration,  thirteen  hundred 
and  fifty  dollars,  and — on  that  day — he,  the  favorite  clerk  and  pre- 
tended creditor,  became  the  owner  of  the  store. 

The  proposition  to  sell  came  from  Leonard,  and  the  consideration 
of  a  transfer  proposed  by  and  accepted  by  one  who — then — ^was  notori- 
ously insolvent,  and  about  to  be  sued,  was  the  wages  alleged  to  be  due 
by  the  vendor  to  the  vendee,  and  four  notes  from  the  latter  to  the 
former,  payable  at  twelve,  eighteen,  twenty-four  and  thirty  months 
— in  all  85807.  Not  a  cent  of  the  price  was  paid  in  cash,  though  on  that 
day — according  to  Salvador's  sworn  declaration,  he  had  and  could  have 
paid — on  account — the  sum  of  two  hundred  dollars.  It  is  true  that,  on 
the  very  same  day,  he  told  Leonard  "  I  have  no  money,"  and  Leonard 
replied  "  You  can  give  me  notes." 

This  Salvador  did,  and  took  possession — without  being  asked  by,  or 
informing  any  one  whither  he  was  going,  Leonard  said:  "  Good  evening; 
I  hope  all  of  you  shall  have  better  luck  than  I  have  had."  He  then 
left  penniless  the  store  in  which,  during  four  years,  he  had  entertained 
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apenniless  brother,  and  that  brother  did  not  even  invite  hinn  to  spend 
the  approaching  night  in  the  home  where — for  so  long— ithey  had  Kved, 
boarded  and  slept  together.  Did  they  so  part  because  Leonard  was 
angry  with  Salvador  for  having  accepted  his  proposition,  or  because 
that  unnatural  parting  had  been  pre-arranged  and  agreed  upon  between 
the  two  brothers?  The  creditors,  bills  in  hand,  had  already  knocked  at 
the  door,  a  cloud  big  with  petitions,  citations  and  notices  of  seizure  was 
about  to  burst  on  the  store,  and — to  avert  its  effects,  the  semblance  of  a 
sale  was  interposed  between  the  creditors  and  the  merchandize,  the 
price  of  which — to  the  knowledge  of  vendor  and  vendee — was  and  is  yet 
unpaid. 

Leonard,  after  the  sale  from  him  to  Salvador,  sold  some  wagons  for 
five  hundred  dollars,  and,  at  about  that  time,  drew  out  what  he  had  in 
bank  and  even  overdrew  his  account,  and,  with  that  money,  paid  unnamed 
merchants,  and  did  not  pay  any  one  of  the  merchants  who  had  supplied 
his  store  in  September,  October,  November  and  December  1876,  nor  the 
balances  due  to  his  many  clerks  and  employees.  Do  not  these  facts 
justify  at  least  a  presumption  that  he  divided  with  his  brother — ^tookall 
the  funds  which  had  been  realized  from  the  sale  of  the  unpaid  merchan- 
dize, and  apparently  transferred  to  his  brother,  to  be  held  for  his  and 
their  common  benefit — whatever  there  remained  in  the  store. 

The  marked  ability  with  which  Salvador's  pretensions  have  been 
sustained,  has  partly  disguised  the  enormity  of  those  pretensions,  the 
baldness  of  as  palpable  a  fraud  as  ever  was  attempted.  "It  looks 
funny,"  as  said  to  Leonard  by  one  of  his  creditors,  "that  you  sold  your 
store  for  notes."  He  replied  that  he  considered  as  the  most  honorable 
of  his  debts  that  which  he  had  thus  paid. 

We  learn  from  the  evidence,  that  Leonard  was  indebted  to  one  G. 
Grande — his  friend  and  countryman — for  three  thousand  five  hundred 
dollars,  which  he  swore  he  borrowed  from  him.  To  that  friend,  in  part 
payment  of  that  indebtedness,  he  transferred  three  of  the  notes  sub- 
scribed in  his  favor  by  Salvador,  and  that  too  indifferent  transferee 
stood  by,  allowed  the  store  to  be  sold  by  the  sheriff,  and  did  not  claim 
the  vendor's  lien  securing  the  notes  which  he  took  from  Leonard. 

Had  it  been  proven  that — for  wages  due  from  Leonard  to  Salvador 
— a  lot  of  merchandize  equal  in  value  to  the  amount  of  the  wages,  had 
been  transferred  from  the  notoriously  insolvent  merchant  to  a  favored 
clerk,  the  sale — though  fraudulent — would  have  been  merely  voidable; 
but — here — the  whole  of  a  store  valued  at  85807,  was  sold  by  an  insol- 
vent and  pressed  debtor,  in  part  for  wages  claimed,  and  which — if  due — 
would  amount  to  only  $1350.  To  presume  that  they  are  due,  we  would 
have  to  presume  that  one  who — outside  of  his  wages — was  absolutely 
without  means,  has — for  the  space  of  eighteen  months  provided  for  him- 
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self  the  necessaries  of  life,  without  drawing  a  cent  from  his  salary, 
without  incurring  any  liability  toward  the  employer,  at  whose  table  he 
took  his  meals,  in  whose  bed  he  slept.    This  is  incredible. 

The  fact  that — after  the  sale  of  the  twentieth  of  January — Salva- 
dor hastened  to  buy  in  his  own  name,  for  what  he  calls  his  store,  was 
only  an  additional  precaution  resorted  to  by  him  to  manufacture  and 
obtain  evidence,  to  conceal  a  manifest  simulation. 

Be  this  as  it  may,  no  insolvent  merchant  can  sell  to  his  insolvent 
clerk,  for  the  latter's  wages,  and  at  twelve,  eighteen,  twenty-four  and 
thirty  months'  credit,  a  stock  of  goods  valued  by  themselves  at  more 
than  four  times  the  amount  of  the  wages,  and  the  price  of  which  both 
the  merchant  and  the  clerk  know  to  be  yet  due  to  those  who  furnished 
the  goods.  Such  a  sale  is,  beyond  a  doubt,  a  fraudulent  simulation. 
Were  it  simulated  but  in  part,  how  could  we  distingulBh  its  real  and 
imreal  parts,  and  decide  which  of  the  contents  of  a  store  sold  as  an 
entirety,  should  pass  to  one  who  did  not  intend  to  buy,  and  which 
should  be  considered  as  still  belonging  to  one  who  did  not  intend  to  sell. 
The  fraud,  in  this  instance,  does  not  merely  consist  in  the  endeavor  to 
give  or  obtain  a  preference  over  other  creditors,  but  to  place  out  of 
those  creditors'  reach  the  property  which  is  their  common  pledge,  and 
that  fraud  tainted  and  nullified,  at  its  very  inception,  the  whole  of  a 
contract,  no  branch  of  which  ever  had  a  legal  existence. 

The  judgment  appealed  from  is  affirmed  with  costs. 


No.  6984. 
Joshua  C.  Thoms  vs.  B.  W.  Sewell  et  al. 

In  a  suit  for  damafires  on  the  ground  of  a  wroncrful  sequestration  of  land,  the  JMdg* 
ment  rendered  in  a  former  suit  between  the  same  parties,  involving:  the  owner- 
ship of  the  land,  can  not  be  pleaded  as  res  adjudicata.  The  objects  aimed  at.  and 
the  causes  of  action  in  the  two  suits  are  entirely  different. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   Brame,  special  judge. 

W.  F,  Keman  for  plaintiff  and  appellant. 

Wedge  &  Moore  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  In  1869  J.  C.  Thoms  sued  B.  W.  Sewell  and  Mrs.  Ken- 
nedy to  recover  and  be  decreed  owner  of  a  tract  of  land,  and  to  annul 
a  sale  thereof  made  by  Mrs.  Kennedy  to  Sewell  as  fraudulent. 

Pending  this  suit,  Sewell  commenced  suit  against  Thoms,  claiming 
ownership  of  this  same  land,  and  had  the  same  sequestered. 
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Thorns  filed  a  plea  of  lis  pendens  to  Sewell's  suit,  averring  that  "all 
the  matters  therein  alleged  are  pending  between  defendant  and  plaintiff, 
in  the  case  of  Thorns  v&  Sewell  and  Mrs.  Kennedy." 

The  case  of  Thorns  vs.  Sewell  and  Kennedy  was  finally  decided  by 
this  court  in  favor  of  Thorns.  See  24  An.  209.  He  was  decreed  owner 
of  the  land. 

Subsequent  to  this  decision,  on  the  fourteenth  of  June,  1870,  Sew- 
ell's counsel  filed  in  his  suit  against  Thodis  a  written  consent  that  the 
plea  of  lis  pendens  be  sustained  and  the  suit  dismissed — which  was 
accordingly  done. 

Thereupon,  Thoms  brought  the  present  suit  on  the  sequestration 
bond  given  in  Sewell  vs.  Thoms  for  damages. 

The  defendant  pleads  the  judgment  of  this  court  in  Thoms  vs. 
Sewell  and  Kennedy  in  bar  and  as  res  adjudicata. 

The  court  below  sustained  the  plea,  and  plaintiff  appeals. 

It  is  difficult  to  see  by  what  process  of  reasoning  the  court  below 
reached  such  a  conclusion. 

There  is  but  one  of  the  elements  of  res  adjudicata  present,  to  wit: 
identity  of  the  parties  to  the  two  suits.  The  objects  of  the  two  demands 
and  the  causes  of  action  are  wholly  different. 

In  the  suit  of  Thoms  vs.  Sewell  and  Kennedy  the  cause  of  action 
was  ownership,  and  its  object  the  land.  In  the  present  suit  the  cause  of 
the  action  is  an  alleged  wrong  by  seizure  of  property,  and  its  object 
money. 

In  the  suit  of  Thoms  vs.  Sewell  and  Kennedy,  plaintiff  did  not  and 
could  not  demand  damages  for  a  sequestration  which  was  not  levied 
until  afterward  in  another  suit  He  could  not  have  legally  claimed  it 
by  way  of  reconvention  even,  in  this  other  suit  of  Sewell  vs.  Thorns,  as 
both  parties  lived  in  the  same  parish.  24  A.  208;  12  A.  114;  17  L.  176; 
10  A.  10;  3  A.  588.  Defendant's  counsel  insists,  however,  if  there  is  not 
technically  res  adjudicata  plaintiff  is  at  least  estopped  by  his  assertion 
in  his  plea  of  lis  pendens,  that  all  the  matters  alleged  in  SeicelVs  suit 
against  him  were  involved  in  his  suit  against  Sewell  and  Kennedy, 

That  statement  was  legally  true,  for  the  thing  in  dispute  in  both 
cases  was  the  land,  and  we  are  at  a  loss  to  see  how  that  averment  now 
estops  plaintiff  from  claiming  what  he  could  only  claim  after  those 
suits  had  terminated. 

The  judgment  appealed  from  is  erroneous,  and  it  is  ordered,  adjudged, 
and  decreed  that  the  same  be  set  aside  and  reversed,  and  that  defend- 
ant's plea  of  res  adjudicata  and  estoppel  be  overruled,  and  that  this 
cause  be  remanded  to  be  proceeded  with  according  to  law ;  defendant 
and  appellee  paying  costs  of  appeal. 
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No.  6993.  I  61  iSel 

Howard  McKnight  vs.  the  Parish  op  Grant. 

Land  which  has  been  donated  to  a  parish  and  dedicated  to  public  use.  can  not  be 
seized  for  any  debt  due  by  the  parish. 

The  contractor  who  furnishes  the  material  and  builds  a  jail  for  a  parish,  under 
a  contract  with  the  police  jury  of  the  parish,  has  the  mechanics'  lien  and  privi- 
lege on  the  jail,  to  secure  the  payment  of  what  is  due  him  under  the  contract. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Grant. 
Blackman,  J. 

R,  A,  Hunter  for  plaintiff  and  appellant. 

A,  Ccudbat,  Parish  Attorney,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  police  jury  of  the  parish  of  Grant  by  ordinance 
appointed  a  committee  to  contract  for  buUding  a  public  jail  at  Colfax; 
made  the  necessary  appropriation,  and  levied  a  tax  of  two  mills  to  pay 
for  the  same.  The  contract  was  made  with  plahitiff,  who  undertook  to 
furnish  all  the  material  and  build  the  jail  for  $1000,  payable  in  cash 
when  completed.  There  is  no  dispute  that  he  fully  compiled  with  his 
contract.  The  parish  authorities  received  the  building,  and  have  ever 
since  occupied  it  Plaintiff  duly  recorded  his  contract  Only  8155  have 
been  paid  him,  and  as  it  seems  co  effort  is  made  to  collect  the  tax,  or  if 
collected  as  it  has  not  been  paid  to  him,  he  brings  this  suit  for  the  bal- 
ance due  him,  and  claims  the  mechanics'  and  builders'  lien  on  the  jail 
and  on  one  acre  of  ground  on  which  it  is  situated,  under  article  3249  of 
the  Civil  Code. 

The  district  judge  gave  him  a  judgment  for  the  amount  due,  but 
refused  to  recognize  his  lien,  and  plaintiff  appeals.  It  seems  that  the 
land  on  which  the  jail  is  built  was  expressly  .bought  and  donated  to  the 
parish,  for  the  purpose  of  a  jail  lot  We  have  lately  held,  in  the  case  of 
Parish  Plaquemines  vs.  Foulhouze,  that  under  such  circumstances  the 
land  has  been  dedicated  to  public  uses  and  can  not  be  seized  for  debts 
of  the  parish.  That  it  does  not  constitute  property  of  the  parish  in 
the  ordinary  acceptation  of  that  term,  being  out  of  commerce  and 
belonging  to  the  public. 

But  because  the  soil  upon  which  a  building  is  erected  can  not  be 
sold  to  pay  the  cost  of  its  erection,  it  by  no  means  follows  that  the 
building  itself  may  not  be.  The  3249th  article  of  the  C.  C.  gives  the 
lien  "upon  the  building  and  upon  the  lot  of  ground;"  and  then  pro- 
ceeds to  provide  for  the  case  where  the  lot  of  ground  belongs  to 
another  than  the  party  having  the  work  done,  and  where,  therefore,  it  is 
not  alienable  in  satisfaction  of  the  debt.  We  think  the  spirit  of  this 
article  requires  us  to  recognize  the  lien  on  the  building.    It  would  be 
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monstrous  to  allow  the  parish  to  appropriate  another  man's  material  and 
labor  in  the  form  of  a  house,  and  refuse  to  pay  him  because  the  land 
on  which  it  is  built  is  inalienable,  and  out  of  commerce.  The  builder  in 
such  a  case  as  this  may  be  in  some  sort  assimilated  to  a  vendor  of  the 
materials  and  labor  represented  in  the  house.  Good  conscience  forbids 
thdt  he  be  denied  the  right  to  subject  the  building  to  his  debt 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  and  is  so  amended  as  to  recognize  and  render  execu- 
tory the  building  lien  claimed  by  plaintiff  on  and  upon  the  jail  building 
of  the  parish  of  Grant,  at  Colfax,  and  that  the  same  be  seized  and  sold 
to  satisfy  plaintiffs  judgment.  That  in  other  respects  the  judgment 
appealed  from  be  affirmed,  and  that  defendant  pay  the  costs  of  appeal. 
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No.  6541. 
The  State  vs.  Judge  Spencer. 

Dying  declarations  made  by  a  deceased  person  under  a  sense  of  immediate  and 

impending;  death  are  admissible  in  evidence. 

I 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Tensas. 
Houghf  J. 

jff.  N.  Ogden,  Attorney  General,  for  the  State. 

Griffith  &  Brovrti  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant  was  convicted  of  murder  without  capi- 
tal punishment. 

The  sole  question  presented  is  as  to  the  admissibility  of  the  dying 
declarations  of  the  deceased.  The  bill  of  exceptions  discloses  that  the 
deceased  was  shot  about  nine  o'clock  at  night.  The  witness  detaUs  the 
facts  as  follows: 

"  As  the  shot  was  fired,  the  deceeuaed  fell  and  cried  out,  *  Oh  Lord ! 
I  am  shot ! '  Being  asked  where,  he  replied,  *  In  the  stomach.'  His 
bowels  were  protruding  from  his  abdomen,  he  was  too  weak  to  help 
himself,  and  his  wife  and  witness  took  hold  of  him  and  put  him  to  bed. 
He  asked  witness  to  pour  water  on  his  wound,  which  witness  did.  After 
he  had  been  placed  in  bed  and  after  he  had  asked  witness  to  pour 
water  on  his  wounds,  he  said  the  accused.  Judge  Spencer,  had  shot  him. 
Immediately  after  saying  this,  witness  said  to  him,  *  Gilbert  you  had  bet- 
ter pray.'  He  told  witness  to  pray  for  him ;  and  immediately  after- 
ward he  called  his  children  around  his  bedside  and  bade  them  good- 
bye, and  said  to  his  wife  take  care  of  the  children  as  best  she  could. 
He  then  became  speechless  and  died  at  five  minutes  past  twelve  o'clock." 
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Dying  declarations  are  admissible  only  when  it  appears  that  they 
were  made  under  a  sense  of  immediate  and  impending  death.  The 
actions  and  declarations  of  the  deceased  must  manifest  his  conscious- 
ness of  and  belief  in  speedy  dissolutipn.  Greenleaf,  vol.  1,  sec.  158. 
Archbold,  vol.  1,  p.  140. 

We  think  the  condition  of  the  deceased  at  the  time  of  and  his 
actions  and  declarations  accompanying  and  immediately  folloming  his 
statement  that  the  defendant  had  shot  him  bring  this  case  within  the 
rule,  and  that  the  judge  a  quo  did  not  err  in  admitting  them  as  declara- 
tions made  in  the  presence  and  with  a  full  sense  of  impending  death. 

The  judgment  appealed  from  is  affirmed. 


No.  6870.  I  S  9ot' 

Victor  Laurent  vs.  A.  J.  Beelman  and  F.  M.  Beelman.  m  ^\ 

60    441 I 

A  judfirment  rendered  agrainst  a  party  who  was  not  cited,  and  who  has  not  put  in  an 

appearance,  is  null  and  void. 
A  final  judfirment  on  default,  sierned  by  the  jud^e  in  chambe)'s,  is  absolutely  void. 

Such  a  judcrment.  to  be  valid,  must  be  read,  and  signed,  in  open  court. 
A  void  judsment  can  not  be  revived. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St  Charles. 
Jkfarfcs,  J. 

BreauXy  Fenner  &  Hall  for  plaintiffe  and  appellants. 

J.  D.  Augustin  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  On  the  thirteenth  of  March,  1867,  plaintiff  filed  a  suit 
claiming  judgment  against  the  defendants  separately  as  joint  indorsers 
of  a  note.  He  prayed  for  citation  of  each  defendant,  as  usual,  and  that 
each  of  them  be  condemned  to  pay  him  one  half  the  note. 

A  citation  issued,  addressed  to  "F.  M.  Beelman,  Parish  of  St. 
Charles."  The  sherifTs  return  states;  "Received  copies  of  the  within 
summons  and  petition  accompanying,  on  the  thirteenth  of  March,  1867, 
and  served  the  same  on  A.  J.  Beelman  and  F.  M.  Beelman,  personally," 
etc. 

Judgment  by  default  was  confirmed  against  both  defendants,  and 
" signed  on  the  tenth  of  August,  1867,  at  chambers" 

On  the  tenth  of  July,  1877,  plaintiff  filed  petition  to  revive  this  judg- 
ment, citing  both  defendants  personally  to  show  cause,  etc. 

'  A.  J.  Beelman  appeared  and  pleaded  as  cause  against  revival  that 
the  so-called  judgment  was  rendered  on  default  without  his  having  ever 
been  cited,  and  was  signed  at  chambers  and  not  read  and  signed  in  open 
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court  as  required  by  law.  The  court  below  sustained  this  defense  and 
rejected  plaintiffs  demand.    Plaintiff  appeals. 

There  is  no  error  in  the  judgment.  Both  objections  are  fatal  to 
plaintiffs  pretensions.  A  judgment  rendered  without  citation  to  or 
appearance  of  defendant  is  absolutely  null  and  void.  C.  P.  612.  It  is 
not  a  judgment  It  has  no  existence.  It  never  drew  the  breath  of  life. 
You  can  not  keep  alive  that  which  never  existed.  This  was  the  view 
taken  by  the  majority  of  this  court,  after  much  consideration,  in  the 
late  case  of  "  Conery  vs.  Rotchford,  Brown  &  Co." 

It  is  equally  clear  that  where  a  final  judgment,  on  default^  is  not 
**  read  "  and  "  signed  "  in  open  court,  but  at  chambers,  the  act  is  void  and 
does  not  constitute  a  judgment.  C.  P.  543  and  546.  A  final  judgment 
is  the  act  of  a  court,  and  not  of  a  judge  only.  Unless  there  is  a  special 
statute  authorizing  it  (or  perhaps  a  special  agreement,  on  which  we 
express  no  opinion),  no  final  judgment  can  be  rendered,  read,  or  signed 
at  chambers.  The  law  says  expressly  they  must  be  "read  in  open 
court,"  C.  P.  543,  and  •'  signed  before  the  adjournment  of  court"  C.  P. 
546.     There  being  no  judgment,  even  inform,  there  is  nothing  to  revive. 

The  judgment  appealed  from  is  affirmed  with  costs  of  both  courts. 


No.  7023. 
The  State  vs.  James  V.  White. 

As  a  ereneral  proposition,  the  question  whether  an  application  for  a  chancre  of  venue 
in  a  criminal  case  shall  be  srranted,  or  refused,  is  a  question  -which  is  confided 
exclusively  to  the  discretion  of  the  lower  court. 

The  charge  given  by  the  judge  to  the  jury,  in  the  trial  of  a  criminal  case,  to  the 
effect  that  unless  it  was  shown  that  the  killing  was  done  while  the  accused  and 
the  deceased  were  clutched,  or  in  actual  combat,  it  was  not  done  in  the  heat  of 
passion,  but  through  malice,  is  fatally  erroneous,  and  will  authorize  the  setting 
aside  of  the  verdict.  The  special  grade  of  crime  involved  in  a  homicide,  is  not 
to  be  determined  by  the  mere  fact  that  the  parties  were,  or  were  not,  at  the 
moment  of  the  killing  engaged  in  an  actual  struggle,  but  by  other  facts  showing 
malice,  or  the  absence  of  malice. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.     Yoist,  J. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 
R,  C,  Wickliffe  for  the  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  prisoner  was  convicted  of  murder  and  sen* 
tenced  to  death.  Upon  appeal  to  this  court,  he  complains  of  error 
in  the  ruling  of  the  lower  court  in  several  particulars,  of  which  two  only 
need  be  noticed. 
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The  prisoner  moved  a  change  of  venue  upon  his  own  affidavit,  and 
the  supporting  proof  of  four  witnesses,  that  he  could  not  have  a  fair  and 
impartial  trial  in  the  parish  of  West  Feliciana,  because  of  the  existence 
of  prejudice  in  the  public  mind  against  him.  No  evidence  was  offered 
by  the  State  in  rebuttal.  The  judge  refused  the  motion,  declaring  the 
evidence  insufficient,  by  which  we  understand  him  to  mean,  it  did  not 
convince  him  that  an  impartial  trial  could  not  be  had  there.  It  is  also 
stated  in  the  bill  of  exceptions  that  the  four  witnesses  proved  the  fact, 
and  we  read  this  as  an  awkward  and  inaccurate  way  of  saying  that  the 
witnesses  swore  to  the  fact,  for  if  it  were  meant  that  the  fact  of  inability 
to  have  a  fair  trial  was  established,  it  would  be  difficult  for  the  judge  to 
explain  why  he  forced  the  prisoner  to  stand  a  trial  which  was  not  fair. 

The  question,  as  it  is  presented  in  this  case,  is  not  within  our  cogni- 
sance. We  are  not  prepared  to  say  that  a  case  might  not  arise,  present- 
ing a  question  of  law  on  the  refusal  of  a  judge  to  grant  a  change  of 
venue,  of  which  we  would  have  jurisdiction.  But  as  a  general  proposi- 
tion it  is  true  that  a  change  of  venue  in  a  criminal  cause  is  confided  to 
the  discretion  of  the  district  judge  exclusively,  whose  decision  upon  its 
propriety,  rightfulness,  and  necessity  is  final.  State  v.  Bunger,  11  An- 
nual 607. 

It  was  held  in  Indiana  that  the  refusal  of  the  lower  court  to  change 
the  venue  in  a  criminal  cause  can  not  be  assigned  for  error,  and  this  is 
based  on  the  phraseology  of  the  statute  there — "which  change  of  venue 
the  court  may  at  its  discretion  award  " — and  consequently  the  discretion 
when  exercised  was  not  examinable  on  appeal  Findley  v.  the  State,  5 
Blackf.  576.  Spence  v.  the  State,  8  Blackf.  281.  In  Illinois,  a  prisoner  is 
entitled  to  a  change  of  venue  whenever  by  petition,  verified  by  affidavit, 
he  brings  himself  within  the  requisitions  of  the  statute,  and  the  statute 
says  the  court  shall  in  that  case  award  a  change.  The  language  is  per- 
emptory, and  does  not  admit  the  exercise  of  discretion.  Clark  v.  the 
People,  1  Scam.  117.  In  Missouri,  where  the  affidavits  are  required  to 
be  made  by  respectable  witnesses,  and  the  court  refused  the  change  be- 
cause it  did  not  appear  that  the  witnesses  were  respectable,  the  Supreme 
Court  held  they  must  be  assumed  to  be  so  until  the  contrary  appeared, 
and  that  the  court  had  not  the  right  to  refuse  the  change  as  a  mere 
matter  of  discretion.    Freleigh  v.  the  State,  8  Mo.  606. 

Our  statute  is,  if  on  the  hearing  and  examination  of  the  evidence 
adduced,  the  judge  shall  be  of  opinion  that  the  party  applying  can  not 
have  a  fair  and  impartial  trial  in  the  parish  where  the  indictment  is 
pending,  he  shall  award  a  change  of  venue.  The  absolute  and  impera- 
tive language  of  the  statutes  of  Illinois  and  Missouri  is  absent  here. 
The  judge's  opinion  is  to  be  formed  after  hearing  the  evidence,  and  is  to 
control  his  action,  and  his  ruling  thereon  refusing  a  change  can  not  be 
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reviewed  by  us.  It  might  be  otherwise  under  a  different  application  ol 
the  law  to  another  state  of  facts. 

The  lower  court  charged  the  jury  that  unless  it  was  shewn  that  the 
homicide  was  committed  in  actual  combat,  and  a  scuffle,  a  struggle  was 
going  on  between  the  two  parties,  or  while  they  were  'clutched,'  it  was 
not  done  in  the  heat  of  passion,  but  was  done  through  malice  afore- 
thought. 

This  charge,  made  broadly  and  without  qualification,  was  calculated 
to  mislead  the  jury.  It  is  not  true  that  a  homicide  is  mitigated  from 
murder  to  manslaughter  only  when  it  is  committed  while  the  parties  are 
actually  '  clutched.'  Where  persons  fight  on  fair  terms,  blows  having 
been  given  by  each,  and  after  an  interval,  one  draws  a  deadly  instrument 
and  inflicts  a  deadly  injury  on  the  other,  it  is  manslaughter  only, 
although  it  would  be  murder  if  the  one  inflicting  the  injury  entered  the 
contest  dangerously  armed  and  flghts  under  an  unfair  advantage. 
State  V.  Hildreth,  9  Iredell,  429.  The  true  principle  is,  that  if  a  person, 
on  whom  an  assault  is  made  with  violence,  or  circumstances  of  indignity, 
resent  it  immediately  by  killing  the  aggressor,  and  act  therein  in  heat  of 
blood  and  under  that  provocation,  it  is  manslaughter  only.  State  v. 
Tackett,  1  Hawks,  210.  State  v.  Jarrott,  1  Iredell  76.  The  same  rule 
applies  to  homicide  in  mutual  combat,  which  is  attributable  to  sudden 
and  violent  anger  occasioned  by  the  combat,  and  not  to  malice,  as  when 
two  meet,  not  intending  to  quarrel,  and  angry  words  are  used  and  a  con- 
flict suddenly  occurs,  in  which  blows  are  mutually  given.  If  no  unfair 
advantage  is  taken  in  the  outset,  and  the  occasion  is  not  sought  for  the 
purpose  of  gratifying  malice,  and  one  seizes  a  weapon  and  strikes  a 
deadly  blow,  it  is  homicide  In  heat  of  blood,  and  though  not  excusable, 
yet  it  is  not  murder.  Manslaughter  is  principally  distinguishable  from 
murder  in  this,  that  though  the  act  which  occasions  the  death  be  unlaw- 
ful, or  likely  to  be  attended  with  bodUy  mischief,  yet  the  malice  either 
express  or  implied,  which  is  the  essence  of  murder,  is  presumed  to  be 
wanting,  and  the  act  being  imputed  to  the  infirmity  of  human  nature, 
the  correction  ordained  for  it  is  proportionally  lenient.  Coul  v.  Web- 
ster, 5  Gush.  295. 

The  fatal  blow  may  have  been  inflicted  while  the  parties  were  actu- 
ally grappled,  and  yet  the  homicide  may  be  murder,  and  on  the  other 
hand  the  blow  may  have  been  inflicted  while  the  parties  were  not  actu- 
ally grappled  and  the  homicide  may  be  manslaughter.  The  fact  that 
the  combatants  were,  or  were  not,  actually  grappled,  when  the  fatal 
blow  is  given,  does  not  constitute  the  distinguishing  feature  of  the 
one  crime  from  the  other,  but  the  circumstances  that  preceded  and 
attended  the  combat,  which  either  shew  malice  prepense,  or  repel  its 
actual  or  implied  existence,  determine  the  grade  of  the  crime. 
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The  jury  were  not  correctly  instriicted,  and  a  new  trial  must  there- 
fore be  had. 

It  is  ordered  and  decreed  that  the  verdict  of  the  jury  be  set  aside, 
the  judgment  of  the  lower  court  be  avoided  and  reversed,  and  the  cause 
be  remanded  for  a  new  trial. 


No.  6910. 
The  State  vs.  Joseph  Christian. 

The  trial  of  a  criminal  case  without  any  plea  havinfl:  been  filed  by.  or  on  behalf  of 
the  accused,  is  fatally  irrefirular ;  and  any  verdict  aeainst  the  accused,  in  such  a 
case,  will  be  set  aside. 

Where  the  record  in  a  criminal  case  fails  to  show  that  the  accused  was  present  in 
court,  at  anytime  from  the  moment  of  his  arrai^rnment  to  his  sentence,  the 
jud«:ment  and  verdict  against  him  will  be  annulled,  and  set  aside. 

When  the  entry  in  the  record  of  a  criminal  case  states  that  the  jury  were  duly 
sworn  and  empaneled,  it  will  be  presumed  that  all  of  the  jurors  were  sworn, 
although  only  eisht  of  them  are  expressly  mentioned  as  having:  been  sworn. 

Denunciation  of  another  jury,  for  having:  found  a  wronfirful  verdict  in  a  different 
case,  (made  by  the  District  Attorney  in  the  arfirument  of  a  criminal  case,) 
although  objectionable,  is  not  ground  for  settini:  aside  a  verdict. 

Indictments  charsin^r  the  crime  of  larceny,  and  bur^rlary,  may  be  repeatedly 
amended  dnrins  the  trial  of  the  case,  in  order  to  set  forth  the  names  of  the 
real  owners  of  the  property  chargred  to  have  been  stolen. 

Even  after  the  jury  in  a  criminal  case  have  been  Impaneled,  the  statement  of 
defendant's  counsel  that  they  would  impeach  the  character  of  a  brother  of  one 
of  the  jurors,  who  was  a  witness  for  the  State,  may  sometimes,  but  not  always, 
make  it  proper  for  the  court  to  excuse  the  juror. 

Where  the  accused,  who  is  charged  in  one  indictment  with  burglary,  and  ^rand  lar- 
ceny, has  been  convicted  of  burgrlary.  the  entry  of  a  nolle  prosequi,  as  to  the 
charire  of  errand  larceny,  will  not  warrant  an  arrest  of  judgment. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne.   Beattie,  J. 

H.  jy.  Ogden,  Attorney  General,  for  the  State. 

Jno.  B.  Winder  and  Thos,  L.  Winder  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan.  J.  The  defendant  avers  that  he  was  indicted  for  burglary 
and  grand  larceny,  and  such  seem  to  be  the  entries  in  the  record.  He 
was  convicted  and  sentenced  to  fourteen  years  in  the  Penitentiary  at 
hard  labor,  and  from  that  sentence  appeals.    He  assigns  as  error — 

First — ^That  no  plea  was  entered,  and  there  was  no  joinder  of  issue. 

Second — That  he  was  not  present  in  court  during  the  trial  or  any 
proceedings  from  arraignment  to  sentence,  and  was  deprived  of  the 
right  of  confronting  the  witnesses  who  appeared  against  him. 

Third — That  the  jurors  who  tried  the  case  were  not  sworn;  and, 

Fourth — That  the  District  Attorney  was  permitted  by  the  court, 
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against  the  protest  of  the  prisoner's  counsel,  to  make  an  improper 
argument  to  the  jury. 

As  to  the  first  ground,  it  appears  that  the  prisoner  was  arraigned, 
i.  e.,  called  to  the  bar  to  answer  or  plead  to  the  matters  charged  against 
him  in  the  indictment,  whereupon,  through  counsel,  he  asked  permission 
of  the  court  to  withhold  his  plea,  which  was  granted.  He  does  not 
appear  at  any  subsequent  time  to  have  been  called  upon  to  enter  or  to 
have  entered  plea.  There  waa  therefore  no  issue  made  up  between  him 
and  the  State,  without  which  it  was  irregular  to  proceed  to  trial,  as  there 
was  nothing  to  try.  The  object  of  arraignment  is  to  inform  the  accused 
of  the  nature  of  the  accusation  against  him,  and  to  evoke  plea. 

As  to  the  second  ground  of  error,  that  the  prisoner  was  not  present 
in  court  during  the  trial  or  any  proceedings  from  arraignment  to  sen- 
tence, the  entry  in  the  record  is  in  these  words:  "  This  case  having 
been  r^ularly  fixed  for  trial  was  this  day  called  and  taken  up  and  tried 
and  the  persons  whose  names  follow  were  duly  impaneled  and  sworn  to 
try  this  case,  viz.:  Then  follow  the  names  of  the  jurors,  of  the  regular 
panel  to  the  number  of  eight,  and  other  entries  showing  the  drawing  of 
talesmen  to  complete  the  jury,  and  after  two  several  amendments  of  the 
indictment,  there  appears  this  further  entry:  ''  And  the  said  jurors  after 
having  heard  the  evidence  adduced  and  the  chai^ge  of  the  court,  retired 
totheir  room  to  consider  their  verdict."  Then  follows  the  returning  of 
the  verdict  into  court,  the  verdict,  the  polling  of  the  jury  and  the 
recording  of  the  verdict,  and  finally  the  judgment  or  sentence  of  the 
court  baaed  upon  the  verdict,  while  nowhere  after  the  arraignment  until 
the  sentence  does  it  appear  from  the  record  that  the  accused  was  present 
in  court  otherwise  than  by  counsel.  Whatever  moral  impressions  may 
exist  in  the  mind  of  the  court,  and  however  the  rule  "  omnia  prcesuTnun- 
tur'*  may  apply  in  civil  matters,  no  such  presumption  exists  in  ciiminai 
cases,  and  however  reluctant  we  are  to  do  so  after  a  case  has  passed 
through  all  the  stages  of  a  trial,  we  can  not  sustain  so  loose  a  record  of 
conviction,  nor  disregard  the  constitutional  right  of  the  accused  to  be 
confronted  with  the  witnesses  and  to  be  present  in  court  during  all  the 
stages  of  the  trial,  and  at  every  step  in  the  progress  of  the  case.  This 
ground  of  error  is  also  well  taken. 

As  to  the  third  ground,  that  the  jurors  who  tried  the  case  were  not 
sworn,  it  will  be  seen  from  the  entry  already  quoted  that  eight  jurors  of 
the  regular  jury  panel  were  sworn  to  try  the  case.  The  sheriff  then 
proceeded  to  draw  from  the  box  of  tales  jurors  the  ninth  juror,  and  that 
box  being  exliausted,  to  summon  other  talesmen,  of  whom  three,  whose 
names  are  given  were  chosen  to  complete  the  jury.  No  special  men- 
tion is  made  of  the  swearing  of  three  additional  or  tales  jurors.  But 
we  think,  though  not  very  closely  conjoined,  that  they  are  embraced  by 
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the  general  entry  in  relation  to  the  due  impaneling  and  swearing  of  the 
jurors  in  the  case  which  precedes  the  names  and  numbers  of  all  the 
jurors. 

Fourth— As  to  the  improper  argument  by  the  District  Attorney, 
which  is  charged  to  have  affected  the  jury  unfavorably,  it  consisted  in 
a  reference  to  and  denunciation  in  strong  language  of  an  alleged  im- 
proper acquittal  the  day  before,  and  in  calling  upon  the  jury  not  to  ren- 
der a  like  verdict  of  which  they  would  be  ashamed. 

While  we  differ  with  the  judge  a  quo  as  to  his  right  to  restrain 
<K)unsel  within  reasonable  limits  and  to  pertinent  grounds  in  argument, 
he  was  the  best  judge  in  this  instance,  and  seems  to  have  regarded  it  as 
simply  in  bad  taste,  we  can  not  consider  it  from  the  record  before  us  as 
an  error  which  will  warrant  our  disturbing  the  proceedings  below  on 
this  ground.  The  defendant's  counsel  excepted  to  the  District  Attorney 
being  permitted  to  amend  the  indictment  twice  on  the  trial  Both 
amendments  are  as  to  the  names  of  the  owners  of  articles  charged  in 
the  indictment  to  have  been  stolen,  and  whatever  may  have  been  the 
case  at  common  law  or  may  be  now  in  other  States,  such  amendments 
are  allowed  in  this  State  by  the  express  terms  of  the  statute.  See  R.  S. 
1870,  section  1047.  A  bill  of  exceptions  is  taken  to  the  refusal  by  the 
court  at  the  request  of  defendant's  counsel,  after  his  challenges  were 
exhausted,  to  excuse  under  the  discretionary  power  granted  the  court  a 
juror  for  the  reason  that  defendant's  counsel  declared  their  purpose  to 
impeach  the  character  of  a  brother  of  the  juror,  a  witness  for  the  State. 
The  court  states  at  the  foot  of  the  bill  that  "  no  impeachment  of  the 
witness  was  made  except  in  aj^ument."  While  this  is  not  made  a  cause 
of  challenge  by  the  accused,  the  State  and  the  law  desire  an  impartial 
trial  unaffected  by  bias  or  prejudice;  and  while  this  matter  was  dis- 
cretionary with  the  court  when  called  upon  by  the  defendant's  counsel, 
the  reason  given  by  the  judge  a  quo  for  refusing  to  excuse  the  juror  is 
hardly  a  sufficient  one,  as  it  was  only  developed  after  the  juror  was 
impaneled  and  " non  constat"  but  that,  as  stated  by  him,  the  counsel 
may  have  been  prevented  from  attempting  the  desired  impeachment  for 
fear  of  prejudicing  the  juror,  brother  of  the  witness.  Of  this  we  would 
only  remarlc  that  such  a  statement  by  reputable  counsel  under  circum- 
stances not  suspicious,  and  where  it  could  not  prevent  an  impartial  trial, 
might  well  have  warranted  the  excusing  of  the  juror  by  the  court.  We 
are  not  however  prepared  to  say  that  the  failure  to  do  so  in  this 
instance  was  error.  After  the  verdict  the  District  Attorney  entered  a 
nolle  prosequi  as  to  the  charge  of  grand  larceny,  of  which,  as  well  as  of 
burglary,  the  jury  had  found  the  defendant  guilty.  Upon  this  his  coun- 
sel bases  a  motion  in  arrest  of  judgment,  and  charges  that  the  District 
Attorney  abandoned  the  prosecution,  and  did  after  verdict  rendered 
24 


370  SURREME  COURT  OF  LOUISIANA. 


State  VB.  Christian. 


enter  a  nolle  prosequi,  which  had  the  effect  of  annuUiog  the  verdict  aa 
rendered.  However  questionable  is  the  use  of  the  noUe  prosequi  in 
such  a  case  after  verdict,  we  do  not  think  it  good  ground  to  arrest  the 
judgment.  Burglary  and  larceny,  whether  grand  or  petty,  are  among 
the  exceptions  to  the  rule  that  two  distinct  offenses  should  not  be 
charged  in  the  same  indictment,  which  would  not  therefore  be  liable  to 
the  charge  of  duplicity.  It  is  well  settled  that  in  such  a  case  the  jury 
might  have  found  a  verdict  of  guilty  of  burglary  and  not  guilty  of  lar- 
ceny without  affecting  the  conviction.  Wharton's  American  Criminal 
Law,  title  Duplicity.  If  then  the  jury  might  so  find,  wo  see  no  reason 
why  the  prosecuting  olHcer  might  not,  with  leave  of  the  court,  so  ord«: 
without  affecting  that  part  of  the  verdict  in  regard  to  the  other  chaige 
of  burglary.  Besides,  the  judge  a  quo  seems  to  have  entertained  grave 
doubts  whether  the  indictment  was  really  one  good  for  any  thing  moro 
than  burglary;  and  if  it  was  not,  then  there  is  still  less  in  the  motion  to 
arrest  the  judgment  for  a  nolle  prosequi  as  to  a  crime  not  properly 
charged  in  the  bill;  and  in  the  Ford  case,  just  decided,  we  iield  it  to  be 
in  law  an  indictment  for  burglary  only. 

Much  as  we  regret  the  necessity  under  the  law  of  so  doing  in  regard 
to  an  offender  of  this  class,  if  he  indeed  be  such,  the  very  loose  and 
irregular  record  before  us  leaves  us  no  alternative  but  to  sustain  his 
appeal  upon  the  grounds  favorably  passed  upon  in  this  opinion. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  and  sentence 
appealed  from  be  and  they  are  avoided  and  set  aside;  that  the  accused 
be  detained  in  custody  to  answer  to  the  indictment,  and  the  case  be 
remanded  to  the  court  below  to  be  proceeded  with  according  to  law  and 
the  principles  of  this  opinion. 


No.  7044. 

Succession  of  John  L.  Pointer.    On  Opposition  of  Messrs.  Barrow  & 

Pope  and  V.  J.  Dupuy. 

This  court  has  not  jurisdiction  of  a  suit  asrainst  the  executor  of  a  succession,  when 
the  amount  claimed  is  less  than  9500.  and  it  further  appears  that  ali  the  afisets  of 
the  succession  have  passed  into  the  hands  of  the  heirs. 

A  PPEAL  from  the  Parish  Court  of  Iberville  parish.     Orowell,  J. 

Samuel  Matthews  for  executor  and  appellant 

Geo.  Wailes  for  Barrow  &  Pope,  opponent  and  appellee. 

Ed.  B.  Talbot  for  V.  J.  Dupuy,  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    In  this  case,  we  have  before  us  three  parties:  the  law 
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firm  of  Barrow  &  Pope  and  V.  J.  Dupuy — now,  and  so  far  as  wo  are 
informed  by  the  pleadings  and  evidence,  the  only  creditors  of  the  suc- 
cession of  John  L.  Pointer;  and  Gervais  Schlatre,  the  executor  of  said 
deceased's  last  will.  Those  creditors  claim  against  the  succession — ^the 
first,  the  sum  of  two  hundred  and  fifty  dollars,  with  the  privilege  allowed 
to  attorneys  by  the  128th  section  of  the  Revised  Statutes — the  other, 
the  sum  of  one  hundred  and  four  dollars,  the  amount  of  a  iudgment 
obtained  by  him  against  said  succession.  Those  creditors  claim  that  the 
fees  and  judgment  due  to  them  should  be  paid — by  preference — out  of  a 
sum  of  one  thousand  dollars  received  by  the  executor,  for  said  succes- 
sion, on  the  sixth  of  May  1872,  subsequent  to  the  homologation  of  his 
final  account.    This  is  proved  and  admitted. 

To  those  creditors'  demand,  the  executor's  answer  is  that  he  has 
paid,  under  orders  of  the  parish  court,  aU  the  money  that  has  come  into 
his  hands,  except  the  aforesaid  sum  of  one  thousand  dollars,  which — 
without  any  order  of  court,  but  with  the  consent  of  the  universal  lega- 
tee of  John  L.  Pointer,  he  has  paid — on  the  sixth  of  May  1872 — to  Mr. 
Matthews,  an  attorney-at-law,  by  whom  he  was  represented  as  executor 
in  an  important  suit  reported  in  the  24:th  A.  That  the  whole  of  what- 
ever composed  the  succession  of  said  Pointer,  has  been  delivered  to 
his  legatee,  and  that  he  has  now  neither  money,  nor  property  belonging 
to  said  succession.  This  is  not  denied  by  the  creditors,  and  this  is 
shown  by  the  evidence. 

The  executor's  statement  of  the  disposition  made  of  the  sum  of 
one  thousand  dollars,  was — as  would  have  been  a  regular  account  ren- 
dered by  him,  opposed  by  Messrs.  Barrow  &  Pope,  on  the  ground  that 
said  amount  was  recovered  to  the  succession  by  their  professional  exer- 
tions, and  that  the  privilege  securing  the  payment  of  their  fee  for  said 
collection,  bears  on  the  amount  so  recovered  by  them.  As  to  Dupuy. 
his  opposition  is  based  on  his  judgment. 

The  opposition  of  Messrs.  Barrow  &  Pope  was  sustained,  that  of 
Dupuy  dismissed,  and  he  and  the  executor  have  appealed. 

Is  this  a  case  of  which  we  have  jurisdiction  ?  The  amounts  involved 
in  it,  whether  we  consider  them  together  or  separately,  are  under  five 
hundred  dollars.  There  are  no  funds  to  be  distributed — no  dispute  as 
to  the  correctness  of  Mr.  Matthews'  claim — no  dispute  as  to  the  validity 
of  Dupuy's  judgment — no  dispute  as  to  the  character  and  amount  of 
the  account  of  Messrs.  Barrow  &  Pope.  The  succession  of  John  L. 
Pointer  is  closed  and  has  passed  to  his  universal  legatee.  Under  these 
circumstances,  we  can  not  entertain  jurisdiction  of  this  case. 

The  appeals  taJ^en  by  Dupuy  and  the  executor  from  the  judgment  of 
the  lower  court  are — therefore — dismissed  at  their  costs. 
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No.  6970. 

John  A.  Klein  vs.  E.  M.  Cramek,  Sheriff,  et  al. 

Where  an  injunction  is  asked  for  in  a  case  that  comes  within  the  jurisdiction  of  thf» 
District  Ck>urt,  and  the  District  Judf?e  is  absent,  and  the  parish  jud^rc  is  le^rally 
recused,  the  parish  jud^e  of  an  adjoining  parish  may  grant  the  injunction. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  Madison  parisL 
Hough,  J. 

JarriQS  B,  Corkern  for  plaintiff  and  appellant 

,7.  Tyson  Lane  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  desired  to  obtain  an  injunction  in  a 
matter  within  the  jurisdiction  of  the  District  Court.  The  district  judge 
was  absent,  and  an  affidavit  to  that  effect  was  made  by  plaintiffs 
attorney,  who  then  applied  to  the  parish  judge  for  the  injunction.  The 
parish  judge  recused  himself  because  of  interest,  and  the  injunction 
was  then  granted  by  the  parish  judge  of  an  adjoining  parish. 

Defendants  moved  to  dissolve  because  of  want  of  authority  in  that 
parish  judge  to  grant  the  injunction.  There  were  other  causes  assigned 
which  we  will  assume  were  not  seriously  made,  one  of  which  was  that 
the  affidavit  of  absence  was  made  by  the  attorney  of  the  plaintiff  instead 
of  the  plaintiff  himself. 

It  is  not  at  all  clear  from  the  statutes,  which  judge  would  have 
authority  to  direct  the  issuing  of  an  injunction  in  the  circumstances  pre- 
sented here.  There  is  no  .doubt  that  the  parish  judge  has  authority  to 
grant  injunctions  in  the  absence  of  the  district  judge.  It  is  conferred  in 
three  distinct  sections  of  the  Eevisal  of  1870,  viz  1747,  2027,  and  3195 
the  last  two  being  fuller  in  one  respect  than  the  other.  It  is  also  pro- 
vided that  when  the  parish  judge  is  recused  or  can  not  act,  either  the 
parish  judge  of  an  adjoining  parish,  or  the  district  judge,  may  grant  all 
orders  in  cases  in  the  parish  courts  which  might  have  been  granted  by 
the  parish  judge,  if  he  had  not  been  recused,  sec.  3194.  But  quwre— 
who  is  to  grant  the  desired  order  if  the  case  be  in  the  district  court,  and 
neither  the  district  nor  the  parish  judge  is  able  to  act? 

Art.  128  of  the  Code  of  Practice,  as  amended,  furnishes  the  only 
clue  to  the  solution  of  the  difficulty,  and  we  think  the  power  of  the  par- 
ish judge  of  an  adjoining  parish  to  grant  the  order  in  this  case  is  fairly 
deducible  from  it. 

*  The  parish  judge  of  any  parish  may  grant  orders  of  every  kind,  in 
the  absence  of  the  parish  judge  of  an  adjoining  parish,  or  of  the  dis- 
trict judge  from  his  district,  or  when  these  judges  are  interested,  or  are 
recused,  or  can  not  act,  and  this  power  is  extended  to  aH  sorts  of  cases 
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iQ  their  courts,  wherein  the  orders  might  have  been  granted  by  the 
judges  themselves,  if  they  had  not  been  absent  or  recused.  • 

This  is  a  paraphrase  of  the  article,  or  rather  a  transposition  of  its 
clauses,  which  enables  one  to  catch  its  meaning  more  readily  than  the 
text  does. 

The  parish  judge  of  Tensas  properly  granted  the  injunction,  the 
district  judge  being  absent  from  bis  district,  and  the  parish  judge  of  an 
sidjoining  parish  (Madison)  being  recused  and  unable  to  act 

The  lower  court  ruled  the  contrary,  and  even  inflicted  damages  for 
wrongfully  suing  out  the  injunction,  which,  considering  the  dubiety 
and  haziness  in  which  the  statutes  have  enveloped  the  question,  might 
well  have  been  deemed  as  not  legally  incurred.    Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  the  injunction  is  reinstated,  and  the  cause  is 
remanded  to  be  proceeded  in  its  trial  according  to  law,  the  appellees 
paying  costs  of  appeal. 

Mr.  Justice  Hpencer  recuses  himself  in  this  case. 


No.  6952. 
Alfred  S.  Bass  vs.  Wm.  R.  Messick,  Sheriff,  et  al.    Alcus  Scherck  & 

AlTTEY,  InTERVENORS. 

The  mere  fa"t  that  ono  momber  of  an  ordinary,  planting?  partnership  is  entrusted 

,with  the  manaf^oraont  of  the  plantation,  will  not  authorize  him  to  mak^  a  dation 

in  payment  of  certain  property  of  the  partnership  to  one  of  the  partnership 

creditors,  and  thus  place  the  interest  of  his  copartner,  in  said  property,  beyond 

the  reach  of  other  creditors  of  the  partnership. 

A  PPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoyelles. 
A  Yoist,J, 

Irion  &  Taorpe  for  plaintiff  and  appellant. 

Thos,  Ovei'ion  and  K  ./.  Joffrion  for  defendant. 

H.  A.  Bordelon  for  intervenors  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Alcus  Scherck  &  Autey  having  become  owners  by  trans- 
fer of  a  judgment  against  J.  AV.  Bass  &  Co.,  a  planting  partnership 
composed  of  J.  W.  Bass  and  Thomas  T.  A.  Lyon,  issued  execution,  and 
the  sheriff  seized  a  portable  steam  engine  and  other  movables  con- 
nected with  it,  and  four  mules,  all  at  the  time  in  possession  of  Alfred  S. 
Bass. 

All  of  said  property,  except  the  mules,  belonged  originally  to  J.  W. 
Bass  &  Co.,  the  mules  to  J.  W.  Bass. 

J.  W.  Bass,  who  seems  to  have  been  the  managing  partner  of  Bass 
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&  Co.,  had  employed  his  sons,  Alfred  S.  Bass  and  D.  W.  Bass,  as  man- 
agers of  the  plantations  worked  by  the  partnership,  and  there  seems  no 
serious  doubt  that  the  firm  was  indebted  to  them  in  quite  large  amounts 
of  money.  The  firm  also  owed  their  factors,  Alcus  Scherck  &  Autey, 
about  ^0,000  or  more,  and  was  evidently  largely  insolvent  la  January, 
1875,  J.  W.  Bass,  who  subsequently  confessed  judgments  individualhj  in 
favor  of  his  sons,  transferred  to  Alfred  S.  Bass  a  number  of  mules,  and 
the  engine  and  tackle  seized,  and  to  his  son  D.  W.  Bass  the  four  mules 
seized,  in  satisfaction  pro  tanto  of  their  claims. 

The  sheriff  having,  as  stated,  seized  the  engine  and  machinery,  and 
the -four  mules  in  A.  S.  Bass's  possession,  the  latter  enjoined  the  sale, 
making  the  sheriff  alone  defendant  Alcus  Scherck  &  Autey  thereupon 
Intervened  and  joined  the  sheriff.  A.  S.  Bass  claims  all  the  property  as 
his  own,  except  the  four  mules  which  he  claims  as  lessee  of  his  brother. 

The  defendant  and  intervenors  plead  a  general  denial,  and  that  the 
property  belonged  to  the  firm  of  J.  W.  Bass  &  Co.,  and  that  plaintiffs 
title,  if  any  he  had,  was  fraudulent  and  simulated.  The  seizure  was 
made  in  September,  1876. 

The  evidence  satisfies  us,  as  it  did  the  district  judge,  that  these 
datiojis  eii  paiement  were  not  simulations,  but  real  contracts,  with  valid 
considerations  to  rest  upon.  So  far,  therefore,  as  they  transferred  the 
property  and  interests  of  J.  W.  Bass,  they  could  not  be  attacked  by 
seizure,  however  fraudulent  they  may  have  been  as  to  other  creditors 
over  whom  preference  was  thus  given. 

But,  as  before  stated,  the  property  transferred  to  A.  S.  Bass  and 
seized  by  the  sheriff  belonged  to  the  partnership  of  J.  W.  Bass  &  Co., 
an  ordinary  planting  association.  Plaintiff's  counsel  contends  that  as  J. 
W.  B£iss  was  the  managing  partner  he  had  the  right  to  sell  and  dispose 
of  the  partnership  property  in  liquidation  of  the  partnership  debts.  It 
is  not  pretended  that  J.  W.  Bass  derived  any  such  authority  from  the 
articles  of  partnership;  nor  that  any  special  power  was  ever  pdven  him 
by  his  partner  Lyon  to  do  so.  True,  it  is  shown  that,  by  Lyon's 
acquiescence  and  perhaps  consent,  J.  W.  Bass  managed  and  adminis- 
tered the  partnership  business,  but  we  do  not  think  the  power  to  alienate 
the  property  composing  the  capital  of  the  firm  can  be  inferred  or  im- 
plied from  this  fact.  We  think  that  it  clearly  results  from  articles  2867 
and  2870  of  the  Civil  Code  that  the  power  of  administration  which  car- 
ries with  it  that  of  alienation  must  be  specially  given  in  writing,  either 
in  the  articles  of  partnership  or  otherwise. 

It  is  further  contended  that  Lyon  was  advised  or  knew  of  these 
transfers  by  J.  W.  Bass  to  his  sons,  and  made  no  objections.  J.  W.  Bass 
so  swears,  but  Lyon,  who  seems  to  be  without  interest  in  the  matter, 
swears  that  they  were  made  without  his  knowledge,  cons«it,  or  acquies- 
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oence.  A.  S.  Bass  swears  that  Lyon  saw  him  using  the  things  for  his 
own  purposes,  but  admits  that  he  does  not  know  that  he  was  aware  of 
their  having  been  transferred  to  him  by  his  father.  Another  witness 
swears  to  a  conversation  with  Lyon,  but  speaks  hesitatingly  about  it — 
and  at  most  says  that  Lyon  knew  of  the  transfer.  We  think  the  district 
judge  correctly  held  that  Lyon's  half  of  the  property  was  not  conveyed 
"by  the  acts  of  J.  W.  Bass. 

We  think  the  evidence  shows  that  the  gin-stand  seized  was  bought 
for  A.  8.  Bass  and  paid  for  by  him,  and  is  his  separate  property.  The 
judgment  appealed  from  must  be  amended  so  as  to  perpetuate  the 
injunction  as  to  it  We  decline  to  allow  damages  either  way,  as  we  think 
the  parties  have  both  been  partly  right  and  partly  wrong,  and  may 
therefore  well  compensate  their  respective  damages. 

It'  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  perpetuate  the  injunction  as  to  the 
gin-stand  in  its  entirety,  and  that  in  other  respects  the  said  judgment 
"be  afQrme<l;  the  costs  of  appeal  to  be  borne  by  appellees. 


No.  6723. 
J.  G.  E.  AuRiCH  vs.  Geo.  G.  Wolf  &  Levi.    Joseph  Wolf,  Intervekob. 

IVhcre  the  leaso  of  a  store-house  is  taken  in  the  name,  of  one  person,  but  is  really 
taken,  with  the  full  knowledfire.  and  consent  of  the  lessor,  for  the  exclusive  use. 
and  benefit  of  a  third  person,  such  third  person  will  be  deemed  the  real  lessee. 

The  property  of  a  party  who,  to  the  knowledgre  and  with  the  consent  of  the  lessor, 
is  the  real,  althoufirh  not  the  nominal  lessee,  can  not  be  seized  under  a  writ  of 
provisional  seizure  issued  in  a  suit  against  the  nominal  lessee,  and  directed 
solely  a^rainst  the  property  of  the  nominal  lessee. 

The  interlocutory  decree  of  the  lower  court  maintaining  a  provisional  seizure  may. 
on  the  general  appeal  of  the  case  on  the  merits,  be  reviewed  by  this  court. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston, 
J. 

Homor  &  Benedict  and  M,  M,  Cohen  for  plaintiff  and  appellee. 

B,  F,  Jonas  and  Lahatt,  Aroni  &  Clinton  for  interveners  and  appel- 
lants. 

Jos,  Qraham,  curator  ad  hoc,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  substantial  facts  of  this  case  as  they  have  impressed 
lis  are,  that  the  defendants  were  merchants  in  good  credit  and  doing  a 
large  business  in  the  city  of  New  Orleans  in  1872.    Joseph  Wolf,  a 
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brother  of  George  G.  Wolf,  came  to  New  Orleans  a  stranger  and  desired 
to  lease  a  store-house  in  which  to  open  a  mercantile  business.  He 
selected  No.  633  Magazine  street,  the  property  of  the  plaintiff,  with 
whom  he  agreed  upon  a  lease  for  two  years  and  ten  months  from  the 
first  of  December,  1872.  Being,  however,  a  stranger  to  Aurich,  and  it 
being  necessary  to  give  security  for  the  payment  of  the  lease  price,  $115 
per  month,  and  his  brother  George  G.  Wolf  being  prohibited  by  the 
terms  of  the  articles  of  partnership  between  him  and  his  partner  from 
becoming  surety,  he  agreed — ^his  partner  being  at  the  time  absent — to 
take  the  lease  and  sign  the  notes  in  the  name  of  his  firm,  which  was 
accordingly  done,  although  the  lease  was  for  the  benefit  and  use  of 
Joseph  Wolf,  and  not  of  George  G.  Wolf  &  Levi.  The  evidence  of  the 
notary  and  other  witnesses  sufficiently  establishes  that  all  this  was  done 
with  the  full  knowledge  and  consent  of  the  plaintiff.  The  notary  swears 
that  Joseph  Wolf  and  Aurich  went  together  to  his  office  and  had  him 
to  draw  the  lease;  that  they  met  there  several  times  before  they  came 
to  the  final  conclusion;  that  he  "  understood  that  Wolf  rented  the  place 
for  a  crockery  store  in  the  course  of  conversation  without  any  refer- 
ence to  making  out  the  lease."  That  there  was  nothing  said  about  its 
being  a  branch  of  the  down-town  store.  That  ** Joseph  Wolf"  is  the 
one  he  refers  to,  and  that  George  G.  Wolf  was  never  there  until  he 
came  there  to  sign  the  lease.  For  a  time  it  appears  that  the  notes 
were  presented  to  and  paid  by  George  G.  Wolf  &  Levi,  and  subsequently 
repaid  to  them  by  Joseph  Wolf.  After  that  Joseph  Wolf  was  otherwise 
assisted  by  his  brother  or  his  brother's  firm  until  he  had  fairly  cstiib- 
lished  himself  in  business.  When  Aurich  grumbled  at  receiving  certi- 
fied checks  while  the  banks  were  suspended,  he  was  told  by  George  G. 
Wolf  &  Levi  to  present  the  notes  for  payment  as  they  fell  due  directly 
to  Joseph  Wolf,  which  he  did  from  that  time,  and  thej'  were  regularly 
paid  to  him  by  Joseph  Wolf,  the  last  payment  being  made  on  the  fourth 
of  June,  1874,  of  all  rent  or  lease  price  then  due.  This  was  only  four 
days  before  the  institution  of  this  suit  It  appears  that  GeorRe  G.  Wolf 
&  Levi  failed  for  a  large  amount  in  the  fall  of  1873.  That  a  judgment 
of  over  8100,000  was  recovered  against  them  by  one  of  their  creditors, 
under  wliich  their  entire  stock  of  goods  was  seized  on  the  12th  of  Janu- 
ary, 1874,  and  sold  as  soon  after  as  possible,  beginning,  according  to  the 
sheriffs  return,  on  the  twenty-fifth  of  February  and  ending  the  sale  on 
the  eleventh  of  March,  1874,  and  the  writ  returned  only  partly  satisfied 
and  no  other  property  of  the  defendants  being  found,  although  as 
appears  from  the  evidence,  from  sixty  to  eighty  th(msand  dollars  was 
still  due  upon  the  judgment  after  the  sh^rifTrt  sale.  This  of  course  put 
an  end  to  the  business  and  firm  of  George  G.  Wolf  &  Levi,  the  former 
of  whom  shortly  after  left  Now  Orleans  and  returned  to  Europe,  where 
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he  has  since  resided,  and  the  latter,  Levi,  went  into  the  employment  of 
another  house  in  New  Orleans  as  clerk,  and  so  continued,  as  appears 
from  the  evidence.  Meanwhile,  Joseph  Wolf  continued  his  business  at 
No.  633  Magazine  street,  the  store  leased  from  the  plaintiff,  and  paid 
regularly,  and  the  plaintiff  as  regularly  received,  his  monthly  rent — the 
last  payment  so  made  being,  as  before  stated,  on  the  fourth  of  June, 
1874,  only  four  days  prior  to  the  institution  of  this  suit.  All  of  these 
facts  were  notorious,  and  could  not  have  been  unknown  to  so  vigilant  a 
creditor  as  the  plaintiff,  who  lived  next  door  but  one  to  the  property 
occupied  by  Joseph  Wolf,  not  only  as  a  store-house  but  also  as  a  resi- 
dence for  his  family.  The  failure  of  George  G.  Wolf  &  Levi,  the  public 
sheriff's  sale  of  all  their  goods,  and  the  consequent  extinguishment  of 
the  firm,  the  departure  for  Europe  of  George  G.  Wolf  and  the  employ- 
ment of  Levi  as  a  mere  clerk  in  another  house  in  the  city,  all  of  which 
occurred  several  months  before,  do  not  seem  to  have  alarmed  the  plain- 
tiff. Neither  did  the  fact  which  seems  to  have  been  known  to  him  that 
Joseph  Wolf  had  repeatedly  done,  as  seems  to  have  been  his  custom, 
and  that  of  other  merchants,  sent  for  sale  to  auction  marts  in  the  city 
goods  which  he  found  accumulating  upon  him  and  not  salable  in  the 
ordinary  course  of  business.  Nor  ^ did  he  become  alarmed  at  the  fact 
that  Joseph  Wolf  had  a  month  or  two  before  shipped  to  Chicago  for 
more  ready  and  profitable  sale  a  quantity  of  goods  purchased  by  him 
at  the  sale  of  the  stock  of  George  G.  Wolf  &  Levi  and  otherwise  at 
auction  in  this  city,  and  perhaps  some  few  goods  from  his  store, 
and  had  himself  gone  with  the  goods  to  Chicago  to  attend  to  their 
sale,  and  had  been  absent  from  New  Orleans  on  that  account  for  several 
weeks,  during  which  time  the  rent  note  for  the  month  of  April  fell  due 
and  remained  unpaid  for  several  days,  until  the  return  of  Joseph  Wolf, 
when  it  was  immediately  paid  by  him.  On  the  eighth  of  June,  however, 
only  four  days  after  the  payment  of  the  note  due  on  the  first  of  that 
month,  the  plaintiff  Aurich  filed  his  petition  in  the  Fourth  District  Court 
of  Orleans  against  George  G,  Wolf  and  Isidore  Levi  only,  and  not 
against  Joseph  Wolf,  setting  forth  the  lease  to  George  G.  Wolf  &  Levi 
of  the  store  and  dwelling  No.  633  Magazine  street,  and  the  execution  of 
thirty-four  notes  for  the  lease  price,  of  which  he  claimed  and  annexed 
the  sixteen  notes  that  remained  unpaid,  the  first  of  which  would  fall 
due  on  the  first  of  July  following,  and  the  others  in  their  order  on  the 
first  of  each  successive  month  thereafter;  each  note  being  for  $115,  with 
eight  per  cent  interest  from  maturity.  He  further  claimed  a  lien,  privi- 
lege, and  pledge  upon  the  goods  and  other  property  in  the  two-story 
brick  store  and  dwelling  633  Magazine  street,  alleged  the  recent  dissolu- 
tion of  the  firm  of  the  lessees  and  the  selling  out  "  by  the  sheriff"  of  "  their 
large  stock  of  goods  in  another  and  larger  store,  occupied  by  Joseph 
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Wolf  as  a  store  and  dwelling,  of  which  he  claims  that  633  was  "  a 
branch  conducted  by  Joseph  Wolf  for  George  G.  Wolf  &  Levi, 
although  the  name  on  the  place  was  Joseph  Wolf  &  CJo."  He  also 
alleged  that  George  G.  Wolf  "  has  departed  from  this  city  for  Europe 
and  Isidore  Levi  is  now  employed  as  a  clerk  in  another  establishment 
in  this  city;"  all  of  which,  as  we  have  already  seen,  occurred  several 
months  before,  and  without  any  action  on  the  part  of  the  plaintiff  or  any 
evidence  of  apprehension  of  the  loss  of  his  rent,  and  now  on  the  eightlr 
of  June  he  alleges  and  swears  that  he  has  good  reason  to  believe  t-faat 
his  said  lessees,  George  G.  Wolf  &  Isidore  Levi,  whom  alone  he  sues 
and  cites  or  prays  to  cite,  and  against  whom  alone  he  prays  for  judg- 
ment in  solldo,  "  will  remove  the  furniture  or  property  upon  which  he 
has  a  lien  or  privilege  out  of  the  premises,  and  that  he  may  be  thereby 
deprived  of  his  lien,"  and  that  he  has  frequently  demanded  of  the  par- 
ties some  satisfactory  explanations  and  arrangements,  but  never  could 
obtain  either  from  them." 

These  are  all  of  the  allegations  as  to  any  facts  relating  to  or  acts 
or  conduct  on  the  pait  of  the  defendants  and  alleged  lessees,  Geoi^ge 
G.  Wolf  and  Isidore  Levi.  The  petition  however  further  alleges  that 
^*  Joseph  Wolf  is  rapidly  and  extensively  selling  out  the  goods  and  other 
property  in  the  store  and  dwelling  leased  to  George  G.  Wolf  &  Levi,  and 
that  placards  have  been  for  more  than  a  week  past  extensively  placed 
on  said  store,  announcing  among  other  things  that  the  goods  therein 
will  be  sold  at  half  the  cost  of  the  goods  at  the  factory,  and  that  at  the 
expiration  of  fourteen  days  the  balance  will  be  sold  at  auction  to  make 
a  clean  sweep."  Upon  these  allegations  a  writ  of  provisional  seizure 
was  sued  out  and  goods,  etc.,  in  the  house  seized  to  the  value,  according: 
to  the  sherifiTs  Inventory,  which  does  not  seem  to  have  been  taken  with 
great  minuteness,  of  between  eight  and  nine  thousand  dollars,  and 
according  to  other  evidence  in  the  record  to  considerably  more  than 
that  sum.  On  the  sixteenth  of  the  same  month,  about  one  week  after 
the  seizure,  Joseph  Wolf  filed  an  intervention  claiming  to  be  the  occu- 
pant and  lessee  of  the  store  and  dwelling,  and  that  he  had  occupied  and 
carried  on  a  commercial  business  there  since  the  winter  of  1872-3  with 
the  full  knowledge  and  consent  of  the  lessor  and  owner,  John  G.  Aurich; 
that  he  leased  the  same  from  George  G.  Wolf  &  Levi,  lessees  of  plain- 
tiff, and  that  he  had  regularly  paid  the  monthly  rent  notes;  that  for 
many  months  past  Aurich  had  regularly  presented  them  to  him  for  pay- 
ment at  his  said  place  of  business,  and  has  recognized  and  treated  him, 
said  Joseph,  as  tenant  and  sub-lessee  of  said  premises;  and  has  volun- 
tarily and  by  verbal  agreemtent  reduced  the  monthly  rent  to  one  hun- 
dred dollars,  and  from  that  time  had  claimed  no  more,  and  that  all  the 
rent  due  up  to  the  first  of  June,  1874,  had  been  paid,  and  no  more  would 
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become  due  till  the  first  of  July.  He  alleges  his  own  sole  ownership  of 
the  goods  and  other  property;  that  Gteorge  G.  Wolf  &  Levi  wore  neither 
owners  thereof  nor  occupants  of  the  premises,  nor  ever  had  any  inter- 
est in  them;  that  they  were  worth  over  ten  thousand  dollars,  and  all  paid 
for;  that  Aurich  well  knew  the  facts  when  he  sued  out  the  provisional 
seizure;  that  the  allegations  of  the  petition  and  the  affidavit  were  false 
to  the  knowledge  of  Aurich;  that  the  rent  of  the  building  was  all  paid, 
und  Aurich  had  by  law  no  lien  or  privilege  on  said  goods  and  merchan- 
dise. He  further  alleged  that  he  had  no  intention  to  remove  the  mer- 
chandise and  other  property  out  of  the  premises,  and  prayed  that  tht^ 
provisional  seizure  be  set  aside;  that  his  right  to  claim  damages  bo 
reserved,  etc.  On  the  thirtieth  of  the  same  month  Aurich  filed  his 
answer  to  this  intervention,  and  ''  specially  denies  that  said  intervenor 
is  the  sub-lessee  of  said*  store  and  premises  in  question  as  by  him 
represented  and  claimed  in  his  petition  of  intervention;  but  cm  the  con- 
trary your  respondent  affirmn  and  charges  that  although  said  lease  was 
taken  in  the  name  of  George  G.  Wolf  &  Levi  as  lessees  of  said  store 
and  premises,  that  the  same  was  so  taken  at  the  request,  with  the  full 
knowledge  and  for  the  benefit  of  the  intervenor;  that  he  projited  by  said 
lease;  is  the  real  lessee  and  is  bound  by  the  terms  and  conditions  thereof. 
Further  answering,  he  says  that  the  goods,  merchandise,  etc.,  are  not 
the  property  of  intervenor,  but  of  George  G.  Wolf  &  Levi,  who  ficti- 
tiously transferred  them  to  the  intervenor  to  defraud  their  creditors, 
and  adds  "  and  your  respondent  reiterates  the  charge  Hhat  said  lessee* 
will  remove  the  furniture,  etc.,  on  which  he  has  a  lien,  and  he  may  be 
thereby  deprived  of  said  lien."  On  the  twenty-eighth  of  September, 
1874,  Aurich  filed  a  supplemental  petition,  alleging  that  the  lease  was 
made  for  the  benefit  of  Joseph  Wolf,  who  expressly  assumed  all  the 
obligations  of  the  original  lessees  under  the  lease,  and  is  liable  as  well 
as  the  said  George  G.  Wolf  &  Levi  for  the  lease  price  as  claimed  in  the 
original  petition;  *Hhat  he  was  not  until  lately  informed  of  said  facts  and  of 
the  assumption  by  said  Joseph  Wolf  of  said  obligations,  and  consequently 
did  not  so  charge  him  in  his  original  petition,  his  knotvledge  ati  the  sub- 
ject having  been  obtained  since  the  filing  thereof"  and  prays  as  in  bis 
original  petition,  and  also  for  citation  to  and  judgment  against  Joseph 
Wolf;  also  for  the  same  amount  claimed  by  him  in  his  original  petition, 
''payable  in  siich  manner  and  on  such  terms  and  times  as  the  law  directs 
in  such  cases,  and  corresponding  with  the  dates  of  the  maturity  of  the 
rent  notes  filed  in  the  case."  The  answer  of  Joseph  Wolf  to  this  supple- 
mental petition  was  simply  a  general  denial.  An  attorney  ad  hoc  was 
appointed  and  answered  for  George  G.  Wolf,  the  absent  defendant,  also 
by  a  general  d«Miial.  Isidore  Levi  answered  denying  the  indebtedness 
of  himself  or  his  late  firm  for  the  rent  of  638  Magazine  street,  and  also 
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denyinn^  that  they  have  any  interest  in  the  goods  or  property  therein, 
which  he  avers  belongs  to  Joseph  Wolf,  to  whom  respondents*  late  firm 
sublet  the  said  premises  with  the  knowledge  and  consent  of  plaintiff, 
and  that  no  rent  is  due  said  firm  by  said  Joseph  Wolf. 

On  the  thirteenth  of  November,  1874,  judgment  was  rendered  in 
favor  of  the  plaintiff  against  Isidore  Levi  personally  for  the  amount  of 
his  demand,  with  lien  and  privilege  upon  the  property  provisionally 
seized,  execution  to  be  issued  from  month  to  month  as  each  and  every 
note  falls  due.  This  judgment  was,  however,  subsequently  set  aside 
and  a  new  trial  granted.  In  February,  1875,  the  case  was  tried  by  a  jury 
as  to  George  G.  Wolf  and  Joseph  Wolf,  and  there  were  verdict  and 
judgment  in  favor  of  the  intervenor  and  defendant,  dismissing  plaintilTs 
original  and  supplemental  petition,  setting  aside  the  provisional  seizure, 
and  reserving  the  intervenor's  right  to  claim  damages  for  the  illegal 
seizure.  The  plai stiff  filed  an  application  for  and  obtained  a  new  trial, 
ailing  several  grounds  for  the  same,  only  one  of  which,  as  it  contains 
a  judicial  admission  which  bears  necessarily  on  the  issues  before  us,  it 
is  necessary  for  us  to  notice.  That  admission  is  in  these  words  :  "  That 
said  original  lease  was  made  excliisivehj  for  Jus  (the  intervener's)  benefit 
and  advantage,  and  that  the  same  so  inured  to  his  advantage  and  benefit 
that  he  is  the  lessee  of  plaintiff,  and  to  be  treated  and  considered  as  such.'' 
This  is  not  only  a  reiteration  of  the  averment  and  allegation  contained 
in  the  answer  of  Aurich  to  the  intervention  and  his  supplemental  peti- 
tion that  Joseph  Wolf  was  his  lessee,  but  it  goes  further  and  distinctly 
contradicts  the  allegations  and  affidavit  upon  which  the  provisional 
seizure  was  sued  out,  by  alleging  that  the  lease  was  made  exclusively  for 
and  inured  exclusively  to  the  benefit  and  advantage  of  Joseph  Wolf. 

Indeed,  this  contradiction  is  apparent  from  the  answer  and  supple- 
mental petition  in  which  Joseph  Wolf  is  alleged  to  be  the  real  lessee. 
Aside,  then,  from  the  evidence  on  the  subject,  which  we  think  supports 
the  truth  of  these  later  allegations  of  plaintiff  and  shows  that  to  the 
knowledge  and  with  the  assent  of  all  the  parties  while  the  lease  was 
taken  and  the  notes  given  in  the  name  of  George  G.  Wolf  &  Levi,  who 
thereby  became  bound  for  the  lease  price,  their  obligations  were  in  fact 
those  of  suretyship  for  Joseph  AVolf,  the  real  lessee,  and  it  is  evident 
that  the  plaintiff  himself  so  understood  it.  It  may  be  said,  however, 
that  Joseph  Wolf  claimed  to  be  sub-lessee,  and  that  one  judicial  allega- 
tion offsets  the  other;  or,  in  the  language  of  the  books,  "leaves  the 
matter  at  large."  If  this  be  true,  then  the  evidence  is  that  he  was  in 
form  sub-lessee,  under  a  written  sub-lease  from  George  G.  Wolf  &  Levi, 
and  that  he  had  fully  paid  all  the  lease  price  due  up  to  the  date  of 
seizure,  and  was  not,  therefore,  liable  to  suit  or  seizure ;  while,  on  the 
other  hand,  if  he  was  the  real  lessee  there  is  no  affidavit  or  pro^is- 
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ional  seizure  against  him  or  his  propeity.  The  matter  was  not,  how- 
ever, left  at  large,  for  the  plaintiff  thought  proper  twice  again  to 
reiterate  his  judicial  allegations,  and,  as  we  have  seen,  the  last  time 
in  terms  too  strong  to  admit  of  further  question  as  to  the  relation 
of  the  parties  to  each  other.  We  think  that  not  only  the  allegations  of 
the  plaintiff,  but  the  evidence  contemporaneous  with  the  lease,  and  the 
subsequent  conduct  of  the  parties,  as  established  by  several  witnesses, 
among  whom  is  the  plaintiff  himself,  show  that  the  real  relation  between 
him  and  Joseph  Wolf  was  that  of  landlord  and  tenant,  lessor  and  lessee. 
We  have  examined  with  care  the  various  bills  or  invoices  of  goods  pur- 
chased by  Joseph  Wolf  from  George  G.  Wolf  &  Levi,  as  well  as  other 
persons,  and  we  find  nothing  suspicious  about  them.  It  appears  from^ 
marginal  notes  and  memoranda  that  they  were  carefully  scrutinized  and 
often  corrected  and  complaint  made  of  over  charges,  as  is  not  unfre- 
quent  among  merchants.  These  facts,  as  well  as  the  form  of  the  bills 
and  the  direct  and  uncontradicted  statements  of  witnesses  in  the  record, 
all  go  to  establish  that  Joseph  Wolf  was  a  real  purchaser,  and  was 
looking  after  his  interest  as  such.  The  fact  of  George  G.  Wolf  &  Levi 
taking  out  in  their  own  name  some  of  the  policies  of  insurance  is  ex- 
plained by  other  evidence,  but  is  easily  accounted  for,  as  they  seem  to 
have  sold  largely  to  Joseph  Wolf  on  a  credit,  and  doubtless  had  an 
interest  in  having  the  stock  insured.  They  are  not  shown  to  have  ever 
been  in  possession  or  to  have  exercised  any  control  over  the  business  of 
Joseph  Wolf.  Their  business  both  began  and  ended  before  his;  and  at  the 
very  time  this  suit  was  instituted  not  only  had  George  G.  Wolf  &  Levi 
failed  and  been  sold  out  by  the  sheriff,  but  according  to  the  allegations 
of  plaintiff  himself  in  his  original  petition,  George  G.  Wolf  had  left  the 
country  and  gono  to  Europe,  and  Levi  had  quit  business  on  his  own 
account  and  was  clerking  in  another  establishment  in  this  city,  and  did 
not  then  or  at  any  other  time  appear  to  have  the  slightest  connection 
with  or  control  over  the  business  of  Joseph  Wolf,  or  Joseph  Wolf  &  Co., 
as  it  seems  he  chose  to  do  business  under  that  name,  although  he  had 
no  partner.  All  the  parties,  George  G.  Wolf,  Levi,  and  Joseph  Wolf, 
swear  positively  that  George  G.  Wolf  &  Levi  had  not  at  any  time  any 
interest  in  the  business  carried  on  at  633  Magazine  street  by  Joseph,  and 
the  attempt  by  Aurich  to  show  by  his  own  evidence  that  George  G. 
Wolf  told  him  he  wanted  the  store  for  a  branch  establishment  of  their 
down-town  house  is  entitled  to  but  little  consideration  in  view  of  his  own 
contradictory  allegations  and  the  othey  testimony  in  the  record.  A 
loose  conversation  with  George  G.  Wolf  to  similar  effect  is  detailed  by 
one  other  witness  but  is  not  supported  by  the  facts  and  circumstances 
of  the  case,  and  besides  being,  (especially  under  the  circumstances  de- 
tailed), entitled  to  but  little  credence  in  itself  is  flatly  contradicted  by 
the  other  party  to  the  alleged  conversation.    We  find  nothing  suspi- 
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cious  in  the  fact  that  George  G.  Wolf,  who  wiis  already  established  in 
business,  and  seems  at  the  tinfie  to  have  had  the  means  and  the  credit 
to  do  so,  assisted  his  brother  to  procure  a  place  of  business  and  ta 
establish  himself.  Nor  is  it  surprising  that  his  partner  at  least  tacitly 
acquiesced  in  his  so  doing  on  and  after  his  return  home.  Had  he  been 
in  the  city  at  the  time  of  the  lease  it  might  possibly  have  bc^n  arranged 
otherwise ;  but  he  was  not,  and  when  he  did  return  he  made  no  objec- 
tion to  what  was  done. 

The  assistance  rendered  Joseph  Wolf  was  natural  and  commend- 
able and  very  frequent,  especially  between  persons  of  that  lineage 
standing  in  such  relation  to  each  other.  The  allegations  of  the  plain- 
tiff that  he  only  recently,  before  filing  his  supplemental  petition,  ascer- 
tained the  facts  therein  alleged,  is  not  supported;  but  on  the  contrary, 
is  contradicted  by  the  evidence,  and  even  by  his  own  previous  judicial 
admissions.  He  can  not  then  claim  any  benefit,  if  such  there  be, 
from  such  state  of  facts.  The  view  taken  by  the  judge  a  quo  in  his 
charge  to  the  jury,  and  in  argument  before  us  by  plaintiiTs  counsel, 
rests  upon  the  doctrine  of  estoppel,  and  might  have  had  greater  force 
if  it  were  not  evident  that  the  plaintiff  was  in  no  manner  deceived  by 
the  lease  being  taken  in  the  name  of  George  G.  Wolf  &  Levi,  by  the 
consent  of  Joseph.  The  evidence  of  the  notary  who  drew  the  lease  and 
that  of  other  witnesses,  and  the  conduct  of  the  parties,  leave  no  room  to 
doubt  the  plaintiff's  knowledge  of  the  facts  from  the  beginning.  We 
think  the  real  lessee  was  Joseph  Wolf,  that  the  property  provisionally 
seized  was  his,  and  that  the  plaintiff  knew,  or  had  reason  to  know,  these 
facts  when  he  sued  out  his  provisional  seizure  and  made  his  affidavit, 
and  brought  his  suit  against  George  G.  Wolf  &  Isidore  Levi,  only. 
Nowhere  in  the  record,  either  in  the  original  or  supplemental  petition,  is 
there  any  allegation  or  affidavit  for  provisional  seizure  as  against  Joseph 
Wolf  or  his  property,  and  without  it  the  seizure  could  not  be  and  was 
not  legally  made  and  must  fall.  We  have  not  overlooked  the  extensive 
posters  and  other  acts  or  facts  relating  to  him,  and  which  it  is  claimed  were 
sufficient  to  warrant  the  suing  out  of  the  writ  as  against  Joseph  Wolf, 
about  which  we  are  not,  however,  called  upon  to  express  an  opinion,  as  no 
such  use  was  made  of  them  or  action  taken  against  him  based  upon 
them.  It  is,  however,  urged  by  the  able  and  experienced  counsel  for  the 
plaintiff,  that  we  can  not  now  go  into  the  question  of  tlie  provisional 
seizure,  as  it  had  already  been  adjudged  in  favor  of  the  plaintiff  upon  a 
rule  in  the  court  below  to  set  aside  the  provisional  seizure,  from  which 
no  appeal  was  or  could  now  be  taken.  However  plausible  this  may 
seem,  it  is  now  too  well  settled  that  the  action  of  the  court  below  in 
interlocutory  matters  comes  before  this  court  for  review  on  the  general 
appeal  of  the  whole  case,  whether  an  appeal  could  have  been  taken 
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from  the  particular  order  or  not.  Iq  this  instance  we  think  no  appeal 
lay  in  favor  of  the  party  against  whom  the  interlocutory  order  was 
made.  Had  the  court  dissolved  the  writ  the  plain tifif  might  have 
appealed,  but  not  so  the  defendants  or  intervenor ;  and  the  latter  may 
as  well  now  invite  our  attention  to  this  as  to  any  other  erroneous  ruling 
in  the  court  below  anterior  to  final  judgment  as  well  as  in  that  judg- 
ment itself.  The  conclusions  to  which  we  have  arrived  make  it  unneces- 
sary to  notice  the  several  bills  of  exceptions  reserved  in  the  progress  of 
the  case.  Had  exception  been  taken  to  the  prematurity  of  the  plaintiff's 
demand  against  Joseph  Wolf  we  would  have  been  compelled  to  sustain 
it.  We  do  not  regard  the  allegation  that  he  was  sub-lessee  and  had 
fully  paid  his  rent  as  such  exception.  Neither  do  we  regard  him  as  sub- 
lessee in  fact,  though  he  was  so  in  name.  We  think,  however,  that  it  is 
sufficiently  shown  by  the  testimony  of  other  witnesses,  and  even  of  the 
plaintiff  himself,  that  from  the  time  of  general  depression  in  the  winter 
of  1873-4,  when  other  landlords  were  reducing  their  rents,,  the  plaintiff 
did  agree  with  Joseph  Wolf  to  reduce  his  rent  from  $115  to  J^lOO  until 
business  revived;  and  that  he  received  rent  several  times  at  the  reduced 
rate.  There  is  no  evidence  that  trade  did  revive,  but  rather  the  con- 
trary, and  he  must  be  held  to  his  reduction  as  agreed  on.  It  is  further 
urged  that  Joseph  Wolf  paid  one  month's  rent,  $100,  to  the  sherifli 
which  has  accrued  or  will  accrue  to  the  benefit  of  plaintiff.  The  sheriff 
had  in  hand  no  writ  authorizing  the  reception  of  this  money,  which  was, 
therefore,  no  payment  to  the  plaintiff.  The  amount  is  still  the  property 
of  Joseph  Wolf.  It  also  appears  that  he  tendered  to  plaintiff,  through 
a  notary,  in  the  presence  of  two  witnesses  the  sum  of  seven  hundred 
and  fifty  dollars,  and  repeatedly,  through  his  counsel,  offered  to  pay  the 
other  rent  notes  as  they  fell  due,  but  the  plaintiff  would  not  receive  it. 
This  continued  up  to  the  termination  of  the  lease.  It  does  not  appear, 
however,  that  the  money  was  deposited,  and  the  intervenor  and  his 
counsel .  admit  his  liability  for  the  rent,  at  the  rate  of  one  hundred 
dollars  per  month,  with  eight  per  cent  per  annum  interest  from  the 
maturity  of  each  month's  rent  remaining  unpaid. 

Under  this  state  of  facts,  and  considering  he  was  not  in  default 
when  sued,  he  is  entitled  to  be  relieved  from  costs,  but  not  from  interest. 
The  only  part  of  the  case  before  us  results  from  a  verdict  and  judgment 
after  several  trials,  with  varying  fortune,  in  favor  of  the  plaintiff,  Aurich, 
against  Joseph  Wolf,  on  the  intervention  and  the  main  suit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
judgment  in  the  court  below  be  and  they  are  avoided  and  set  aside ; 
that  Joseph  Wolf  be  decreed  to  be  the  owner  .of  the  property  provision- 
ally seized;  that  the  provisional  seizure  sued  out  in  this  case  be  and  it  is 
dissolved,  and  the  seizure  under  it  released  at  the  cost  of  the  plaintiff. 
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Aurich;  and  that  said  plaintiff  do  have  and  recover  from  the  defendant 
and  intervenor,  Joseph  Wolf,  the  sum  of  sixteen  hundred  dollars  princi- 
pal debt,  with  eight  per  cent  per  annum  interest  on  one  hundred  dol- 
lars thereof  from  the  first  day  of  July,  1874,  and  on  each  remaining 
hundred  dollars  as  it  matured  according  to  the  lease  from  the  first  of 
each  succeeding  month  thereafter  until  and  including  the  first  day  of 
October,  1875,  for  the  maturity  of  the  last  installment,  until  paid,  and 
that  his  lessor's  lien  and  privilege  be  recognized  on  any  property  sub- 
ject to  it  which  may  be  found.  It  is  further  ordered  and  adjudged  that 
all  costs  of  both  courts  be  paid  by  plaintiff,  J.  G.  E.  Aurich. 


No.  6671. 
Henry  Pinard  vs.  M.  M.  Gfx)rge.    C.  C.  Haley,  Surety. 

An  advertisement  that  **  all  the  judflrments*'  belonf^inir  to  the  succession  of  a  certain 
decedent  will  be  sold,  is  sufficiently  speciflc  to  authorize  the  sale  of  every  »ueh 
judjgrment. 

Neither  the  judgement  debtor  of  a  succession,  nor  the  surety  on  the  appeal  bond  of 
such  debtor,  Is  entitled  to  notice  of  the  public  sale  of  the  judgment  against  such 
debtor,  made  in  the  course  of  administration. 

The  surety  on  an  appeal  bond,  when  his  principal  has  been  cast  on  appeal,  may  be 
proceeded  against  by  rule  for  the  amount  of  the  judgment  when  the  uncontra- 
dicted return  of  the  sheriff  on  the  fl.  fa.  against  the  principal,  shows  that  after 
diligent  search  the  principal  could  not  be  found ;  that  the  surety  failed  to  i^int 
out  property  of  the  principal  after  being  called  on  by  the  sheriff  to  do  so :  and 
that  the  sheriflT  could  And  no  property  of  the  principal  to  levy  on. 

Until  traversed,  and  disproved,  the  declarations  of  the  sheriff  in  his  return  on  a 
writ  of  H.  fa.  are  taken  to  be  true. 

The  surety  on  an  appeal  bond  can  not  escape  his  liability  on  the  ground  that  the 
sheriffs  return  on  the  fi.  fa.  against  the  principal  on  the  bond  was  prematurely 
made,  unless  ho  proves  that  in  some  form  or  other  that  premature  return  has 
inured  to  his  injury.  To  the  extent  of  such  injury,  and  only  to  that  extent  he 
would  be  discharged. 

Where  the  attorney  of  the  plaintiff  in  execution  instructs  the  sherift  to  make  a 
return  of  nulla  bona,  it  relieves  the  sheriflf,  from  the  necessity  of  calling  on  the 
plaintiff  to  point  out  property  of  the  defendant. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston, 
J. 

Louque  &  Fernandez  for  plaintiff  and  appellee. 

J.  Livingston  for  surety  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
DeBlanc,  J.,  and  on  the  application  for  a  rehearing  by  Egan,  J. 

DeBlanc,  J.  During  the  pendency  of  this  suit  between  the  original 
parties,  Henry  Pinard  died.  His  widow  prosecuted  said  suit  as  natural 
tutrix  of  her  children  and  administratrix  of  the  deceased's  succession, 
and— as  such — obtained  against  the  defendant,  M.  M.  Oeoi^e,  a  judg- 
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ment  for  $451,  with  interest.  From  that  judgment,  the  said  M.  M. 
George  took  a  suspensive  appeal,  and  furnished  bond  in  the  sum  of 
.$800,  with  Cornelius  C.  Haley  as  her  surety.  The  judgment  appealed 
from  was  amended  by  this  court,  and  increased  to  $687,  with  legal  inter- 
est from  the  seventh  of  February  1873. 

On  the  judgment  thus  rendered  execution  issued,  and — on  said  exe* 
cution — the  sheriff  made  the  following  return:  "  Received  February  7th 
1877.  After  diligent  search  and  inquiry,  could  not  find  the  defendant. 
I  was  credibly  informed  that  she  was  absent  from  the  dty. ,  I  called 
upon  C.  C.  Haley,  security  on  the  sequestration  bond,  to  point  out  prop- 
erty belonging  to  defendant,  which  he  failed  to  do,  and  the  sheriff  could 
not  find  any  property  upon  which  to  levy.  I,  therefore,  return  this  writ 
no  property  found,  by  order  of  plaintifT s  attorney." 

This  return,  signed  by  a  deputy  sheriff,  was  made  on  the  twentieth 
of  March  1877,  and — on  that  day — on  application  of  the  widow  and 
heirs  of  the  late  Henry  Pinard,  one  of  whom  is  the  transferee  of  the 
judgment  rendered  against  M.  M.  George,  Cornelius  C.  Haley  was 
ordered  to  show  cause,  on  the  third  of  April  1877,  why  he  should  not  be 
held  liable,  as  surety,  on  the  appeal  bond  herein  mentioned  for  the  sum 
of  $897.69. 

He  appeared,  and — for  answer  to  the  rule  taken  against  him — 
alleges: 

1.  That  the  plaintiffs  in  said  rule  were  not  the  plaintiffo  in  the  origi- 
nal suit. 

2.  That  there  is  no  evidence  of  the  pretended  transfer  of  the  judg- 
ment against  M.  M.  George,  and  that — if  any  such  transfer  does  exist, 
he  was  not  notified  of  it. 

3.  That  no  demand  was  made  upon  M.  M.  George,  the  defendant  in 
the  original  suit,  and  that  he  cail  not  be  held  liable  as  surety,  and — ^if  at 
all— but  for  the  amount  of  his  bond,  and  not  until  all  l^al  means  have 
been  exhausted  to  recover  from  said  defendant. 

He  was  condenmed  to  pay  an  amount  equal,  in  principal  and  inter- 
est, to  that  of  the  judgment  rendered  against  M.  M.  George;  said  amount 
not  to  exceed  that  of  the  bond  signed  by  him  as  surety.  He  appealed, 
and  plaintiff  in  rule — considering  the  appeal  as  frivolous — pray,  on 
that  account,  to  be  allowed  damages  against  him. 

The  two  first  grounds  of  the  surety's  defence  are  not  sustained  by 
the  facts.  It  is  admitted  that  Henry  Pinard,  the  son  of  the  original 
plaintiff,  is  the  transferee  of  the  judgment  against  M.  M.  George,  and 
that  transferee — ^with  the  widow  and  heirs  of  said  plaintiff— took  the 
rule  made  absolute  against  appellant.  We  have  before  us,  not  only  the 
adjudicatee  of  the  aforesaid  judgment,  but  every  one  of  those  who; 
heretofore,  had  an  Interest  in  it. 
26 
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R^pondent  complains  that  the  advertisemeiit  that  a  sale  was  to  be 
made  of  the  effects  and  credits  belonging  to  the  succession  of  the  oiigi- 
nal  plabitiff,  was  insufficient  and  not  such  as  the  law  requires.  That 
advertisement  was  as  follows:  "All  claims  and  judgments  in  favor  of 
Henry  Pinard,  deceased,  a  list  of  which  is  on  file  in  this,  the  auodoneer'a 
office/'  Neither  he  nor  defendant  Geoige  were  entitled  to  notice  of 
that  sale,  and— «s  they  knew  that  a  judgment  had  then  already  been 
rendered  against  said  George  and  in  favor  of  the  legal  representatives' 
of  said  Pinard,  they  could  not  be  deceived  as  to  the  fact  that  said  judg- 
ment was  certainly  included  in  the  advertisement  of  the  intended  sale  of 
"  aUjudgmenis  in  favor  of  Henry  Pinard,  deceased." 

Is  the  sheriff's  return  on  the  execution  sufficient  to  hold  respondent 
as  a  Burety  on  the  appeal  bond?  That  return  mentions  five  distinct 
facts — 1:  After  diligent  search,  the  sheriff  could  not  find  defendant 
George — 2:  He  was  informed,  and  so  believed,  tha1»  defendant  was 
absiBnt  from  the  city — 3:  He  called  upon  Haley  to  point  out  property 
belonging  to  said  George,  and  he  failed  to  do  so — 4:  He  could  not  find 
any  property  of  defendant  upon  which  to  levy — 5:  And,  on  the  twenty- 
flrst  of  March  returned  the  writ  which  he  had  received  on  the  seventh 
of  the  preceding  month. 

Sheriffs  are  not  required  to  accomplish  impossibilities,  and — in  this 
case,  the  sheriff  has  done  all  that  he  could  justly  have  been  asked  or 
expected  to  do.  He  diligently  searched  for  and  found  neither  the  defend- 
ant, nor  property  belonging  to  her:  he  applied  to  Haley,  who  was  her 
surety  on  two  bonds — one  furnished  by  her  for  the  release  of  furniture 
sequestered  by  Pinard — one  to  obtain  a  suspensive  appeal  of  the  judg- 
ment obtained  against  her,  and  he  failed  to  point  out  any  property  of 
the  principal  on  said  bond.  We  presume  that,  as  Haley,  the  plaintiffs 
and  their  attorneys  were  imable  to  point  out  any,  and — under  the 
instructions  of  said  attorneys,  the  writ  was  returned. 

The  sheriff's  return  stands  uncontradicted:  his  statements  are  not 
denied  in  the  answer  of  the  surety,  not  refuted  by  any  evidencei,  and 
that  return  creates  at  least  a  presumption  that  the  principal  on  the 
bond  is  no  longer  in  the  city,  and  that  she  has  no  property  which  could 
or  can  be  seized  by  the  sheriff  Though  not  conclusive,  though  it  may 
be  traversed,  that  presumption  justifies  the  creditor's  acdon  against  the 
surety,  and  shifts  the  burden  of  proof.  To  avoid  the  effects  of  such  a 
return,  the  surety  must  all^e  and  prove  its  falsity;  he  must  allege  and 
prove  that  his  principal  does  own  property,  rights  or  credits — ^wfaich 
can  be  levied  upon,  and  that  he  informed  the  sheriff  of  that  f^ct:  other- 
wise, many  a  bond  of  *  appeal  would  never  mature. 

In  the  case  relied  upon  by  the  surety's  counsel,  and  reported  in  10th 
B.  three- executions  had  been  issued:  under  the  last  one,  no  demand  for 
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property  of  the  debtor  appeared  to  have  been  made  of  any  one:  th& 
return  on  a  previous  one  did  not  show  that  a  demand  had  been  made  of 
plaintilT,  his  agent  or  counsel,  and  the  declaration  in  that  return  that  no 
property  could  be  found,  was  contradicted  on  the  trial.  The  demand  on^ 
a  plaintiff  In  execution  is  intended  to  prev^it  an  improper  return,  one  in 
the  interest  of  the  judgment  debtor.  When  the  sheriff  has  been  unable 
to  discover,  the  surety  unable  to  point  out  any  property  of  the  defend- 
ant, and  the  creditor's  counsel  orders  the  return  of  the  execution,  we  are 
bound  to  presume  that  he  did  so  after  the  required  demand  by  the 
sheriff,  after  having  ascertained  that  defendant  had  no  property  which 
could  have  been  seized. 

Haley's  counsel  contends — in  his  printed  argument — ^that  the  execu- 
tion against  defendant  George  has  been  returned  too  soon  to  fix  the  lia- 
bility of  his  client  as  a  surety.  In  the  case  of  Duncan  Stewart  vs. 
Charles  Lacoume,  decided  on  the  seventh  of  this  month,  we  said:  Had 
the  surety  on  the  bond  proven  that— on  account  of  such  a  premature 
return — any  property  which  could  have  been  seized  from  the  date  of 
that  return  to  that  fixed  by  law  and  the  writ  for  said  return,  was  no 
longer  subject  to  said  writ,  or  had  the  surety  proven  that  he  has  been 
in  any  way  injured  by  said  hasty  action,  he  could  certainly  claim  that,  to 
the  extent  of  the  injury  sustained,  he  has  been  discharged  from  his 
obligation. 

In  the  case  of  A.  H.  Gkile  &  Co.  vs.  Geo.  W.  Doll,  our  predecessors, 
discussing  the  same  question,  held  that  a  similar  defence  could  not 
avail  the  surety,  because  he  had  not  shown  in  what  he  had  been  injured 
— and,  in  that  case,  the  writ  received  by  the  sheriff,  on  the  fifth  of  Janu- 
ary, had  been,  by  order  of  plaintiffs  counsel,  returned  on  the  twelfth  of 
said  month: 

28  A.  p.  718.    Ante.  p. 

We  are  not  inclined  to  discourage  the  exercise  of  the  constitutional 
privilege  of  appeal,  but  when  that  privilege  is  used  to  delay  or  defeat 
the  enforcement  of  a  just  daim,  those  who  sign  the  bond  of  appeal, 
whether  as  principals  or  as  sureties,  should  remember  that-^in  so  doing. 
— they  assume  a  liability  and  contract  an  obligation. 

We  do  not  consider  the  appeal  as  frivolous,  and  merely  afi&rm  the 
judgment  with  costs. 


On  Application  fob  Reheabino. 

■  •  .  •  •  • 

EoAN,  J.  We  are  urged  to  grant  a  rehearing  in  this  case  on  the 
ground  that  the  sheriff's  return  does  not  show  that  the  fi.  fa.  was 
iietumed  nulla  bona  after  demand  upon  the  plaintiff  as  well  as  the 
defendant— that  the  law  requires  a  demand  upon  both  parties  before 
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such  return.  It  is  only  necessary  to  add  to  what  was  already  said  in 
an  opinion  heretofore  read  that  this  ground  of  objection  was  not  set  up 
in  the  answer  of  the  surety  to  the  rule,  and  that  the  sheriffs  return  is 
accompanied  by  the  written  instructions  of  plaintiffs  attorney,  which 
are  referred  to  in  the  return  itself.  These  instruct  the  sheriff  to  return 
the  fl.  fa,  "  No  property  found "  after  demand  upon  both  parties.  It 
was  by  virtue  of  this  order  that  the  writ  was  returned.  A  demand  upon 
the  attorney  was  for  this  purpose  a  demand  on  the  plaintiff.  We  think, 
from  all  the  facts  in  the  record,  that  the  law  was  substantially  complied 
with. 

It  is  therefore  ordered  that  the  rehearing  aslced  for  is  refused. 


No.  7003. 

lyiiis.  EupHROSiNE  Blake  et  al.  vs.  the  Minors  Frank  Kearney  and 

Ann  Eliza  Lake. 

The  existence  of  a  sueeopsion  f  rno  of  debt  can  not  be  terminated,  and*  its  adminis- 
tration avoided,  and  the  jnriddlotion  of  the  probate  court  therebydive8ted.br 
any  agreement  of  the  heirs  to  enter  into  possession  of  and  divide  the  snecessfon 
property,  "When  one  of  the  heirs  is  a  minor,  represented  by  a  dative  tutor,  and 
one  of  the  major  heirs  demands  an  administration. 

1  PPEAL  from  the  Parish  Court  of  Iberville.     Crowell,  J. 

Barrow  &  Pope  for  plaintiff  and  appellant. 

Samuel  Mattheivs  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  an  action  brought  in  the  parish  court  of  Iber- 
ville to  partition  the  succession  of  Adeline  Dupuy,  Widow  Fenn,  among 
her  descendants,  children,  grandchildren,  and  great  grandchildren. 

The  minors,  Frank  Kearney  and  Ann  Eliza  Lake,  having  no  tutors, 
Richard  A.  Kearney,  the  father,  was  appointed  tutor  ad  hoc  to  his  son 
Frank,  and  A.  Petit  tutor  ad  hoc  to  Ann  Eliza  Lake.  The  facts  are  as 
follows:  After  the  death  of  the  ancestor,  Adeline  Dupuy,  her  heirs  of 
age  and  the  minors  (some  of  whom  are  declared  to  have  been  emanci- 
pated, and  one  of  them,  Ann  Eliza  Lake,  to  be  under  dative  tutorship 
of  said  Richard  A.  Kearney,  who  assmnes  to  represent  her),  entered  into 
an  agreement  by  private  act,  whereby  they  declare  and  fix  their  respect- 
ive interests  in  the  estate,  enumerate  its  effects  in  detail,  and,  to  avoid 
the  expenses  of  a  judicial  settlement,  they,  '^the  heirs  of  age  and  eman- 
cipated, and  the  said  R  A.  Kearney,  assuming  the  entire  responaibilily 
of  this  act  as  far  as  it  r^ards  the  interests  of  his  ward,  Eliza  Ann 
Lake,"  do  covenant  and  agree  that  said  R.  A.  Kearney  be  constituted 


I 


I 


NEW  ORLEANS,  FEBRUARY,  1878.  389 


Blake  vs.  the  Minors  Kearney  and  Lake. 


the  agent  of  said  heirs,  with  full  authority  to  liquidate  said  estate,  to  sell 
its  effects,  to  pay  its  debts,  and  thereafter  to  distribute  to  the  heirs  the 
balance  according  to  their  several  rights,  etc.  This  agreement  is  dated. 
October  24, 1874.  On  the  same  day  certain  of  the  heirs  acknowledge  to 
have  received,  by  way  of  distribution,  from  Kearney  the  sum  of  ^250, 
being  the  balance  of  cash  on  hand  belonging  to  the  estate,  after  paying 
certain  debts. 

Richard  A.  Kearney,  cit^d  in  the  present  suit  as  tutor  ad  hoc  for 
his  minor  son  Frank,  appeared  and  excepted  to  the  jurisdiction  of  the 
parish  court,  on  the  ground  "that  the  heirs  of  Adeline  Dupuy  have  long 
since  entered  into  possession  of  the  property  of  her  estate,  have  sold  a 
portion  thereof  and  partitioned  among  themselves  a  part  thereof,  and 
have  done  acts  of  heirship  and  ownership  which  show  an  acceptance, 
pure  and  simple,  and  a  mingling  of  the  patrimony,  so  there  is  no  suc- 
cession remaining  over  which  this  court  has  jurisdiction  to  decree  a  par- 
tition," etc.,  "the  property  of  said  estate  to  be  partitioned  exceeding 
$500  in  value."  It  seems  that  the  plaintiff,  Euphrosine  Blake,  has 
caused  herself  to  be  appointed  administratrix  of  the  estate  of  the 
deceased;  but  the  date  and  circumstances  of  her  appointment  are  not 
stated.  The  parish  judge  sustained  the  exception  and  dismissed  the 
suit,  and  plaintiffs  appeal. 

The  sole  questions,  therefore,  are,  where  some  of  the  heirs  are 
majors  accepting  unconditionally  and  some  minors  necessarily  benefi- 
ciary, and  where  there  are  no  debts,  can  those  heirs  by  agreement  enter 
into  possession  and  terminate,  extra  judicially,  the  existence  of  an 
estate  where  one  of  the  majors  demands  an  administration  ?  Will  such 
agreement  and  possession  defeat  a  subsequent  administration  and  take 
the  estate  out  of  the  hands  of  the  probate  court  ? 

C.  C.  1047  provides:  "  If  there  be  several  heirs  to  a  succession, 
some  of  whom  have  accepted  unconditionally,  and  others  claim  the  ben- 
efit of  the  term  for  deliberating  (benefit  of  inventory),  the  judge  of  the 
place  where  the  succession  is  opened  shall,  notwithstanding,  cause  an 
inventory  to  be  made,  *  *  and  shall  appohit  an  administrator 
to  manage  until  a  partition  of  the  same  be  among  the  hell's." 

A  minor,  ex  necessitate  legls,  claims  the  benefit  of  inventory.  The 
Code  directs^  therefore,  that  an  administrator  shall  be  appointed  to 
estates  in  which  there  are  minor  heirs  concurring  with  majors  who 
accept  unconditionally.  The  only  exception  to  this  rule  we  have  lately 
had  occasion  to  review  in  the  case  of  Soye  vs.  Price,  not  yet  reported. 
It  is  to  the  effect  that  the  natural  tutors  of  muior  children,  may  as  such 
take  possession  of  and  administer  the  estates  of  the  deceased  parents 
of  such  children,  unless  and  until  creditors  or  heirs  of  age  demand  the 
appointment  of  an  administrator. 
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It  is  admitted  that  plaintiff,  Euphrosine  Blake,  has  demanded  to  be 
and  been  appointed  administratrix  of*  the  estate.  We  do  not  consider 
the  acts  of  the  major  heirs  as  affecting  the  interests  of  the  minors  who 
were  totally  without  power  by  themselves  or  tutors  to  accept  uncondi- 
tionally the  estate.  We  think  the  probate  court  has  jurisdiction  of  the 
eucc-ession,  which  has  never  ceased  to  exist,  because  the  minors  were 
without  power  to  do,  extra  judicially,  the  acts  necessary  to  terminate 
it  It  is  now  the  well-settled  jurisprudence  of  this  State  that  where 
heirs  of  age  are  permitted  to  take  possession  of  an  estate  without 
an  administration,  and  to  partition  or  dispose  of  its  effects  among 
themselves,  the  estate  ceases  to  exist  and  the  patrimony  of  the  deceased 
is  lost  by  confusion  with  that  of  the  heir.  A  succession  is  an  ideal  being, 
a  unity.  It  can  not  exist  as  to  one  heir  and  be  extinct  os  to  another. 
To  terminate  the  existence  of  a  succession  the  heirs  must  all  be  ^ui  juris, 
and  have  capacity  to  render  themselves,  by  their  acts,  unconditionaUy 
liable  for  the  succession  debts.  This  a  minor  can  not  do;  and,  therefore, 
no  extra  judicial  acts  or  contracts  of  a  minor  can  legally  terminate  the 
existence  of  the  succession. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  reversed,  and  that  the  defendants'  exception  to  the 
Jurisdiction  of  the  parish  court  be  overruled,  and  that  this  cause  be 
remanded  to  be  proceeded  with  according  to  law,  appellee  paying  costs 
of  appeal. 

No.  5^45. 
B.  F.  George  vs.  N.  Amacker. 

The  tutor  who  received  the  proceeds  of  the  sale  of  slaves,  the  property  of  the 
minors  under  his  tutorship,  some  time  before  the  late  civil  war,  is  liable  to  the 
minors  for  the  amount  of  those  proceeds. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa. 
Kemp,  J.    Trial  by  jury. 

E,  F.  Russell  for  plaintiff  and  appellant 

O.  P.  Amacker  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff,  as  transferee  of  a  note  of  defendant  for 
$767  50,  brings  this  suit  therefor.  This  note  was  given  in  renewal  of  a 
previous  qote  of  defendant  for  $750,  in  favor  of  Mrs.  Emma  Dean  Odom. 

The  defense  is  that  this  note  for  3750,  in  renewal  of  which  the  note 
sued  upon  was  given,  was  based  upon  a  Confederate  money  and  negro 
slave  consideration,  and  was,  therefore,  void;  and,  therefore,  that  the  note 
in  renewal  is  also  void.  The  case  was  tried  by  a  jury,  and  there  was 
verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 
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The  facts  are  as  follows:  William  P.  Bean  died  some  time  about 
}852,  and  defendant  was  appointed  tutor  of  his  minor  children.  Dean 
left  an  estate  of  some  $6000,  consisting  of  land,  slaves,  and  movables. 
In  1858  this  property  was  all  sold  and  the  proceeds,  consisting  of  money 
and  notes,  were  paid  over  to  defendant,  as  tutor  of  the  minors  to  the 
extent  of  their  interest  in  the  estate. 

In  May,  1861,  Amacker  rendered  a  provisional  account  of  tutor- 
ship, in  which  he  charges  himself  with  a  balance  in  his  hands,  due  the 
minors,  $3988  38;  of  which  he  shows  the  sum  of  $2599  24  to  be  due  to 
one  of  his  wards,  Emma  Deau.    This  account  was  duly  homologated. 

In  1866  the  tutor  filed  his  final  account,  which,  upon  appeal  being 
taken,  wad  compromised  and  a  Judgment  rendered  in  accordance  with 
the  compromise  terms.  In  this  compromise  judgment  the  tutor,  N. 
Amacker,  "  agrees  to  pay  to  Mrs.  Emma  Dean  (Odom) "  (who  was  one  of 
his  wards)  '*  the  sum  of  two  thousand  dollars,  one  fourth  cash,  and  the 
balance  in  one  and  two  years,  with  interest  from  maturity  until  paid; 
notes  to  be  given,  each  for  the  sum  of  $750."  The  tutor  goes  on  to 
state,  in  said  compromise,  *'  that  he  believes  said  arrangement  a  fair  and 
equitable  settlement  of  his  indebtedness  to  the  parties  by  reason  of  his 
tutorship  of  thevfij  and  that  the  same  is  advantageous  to  himself ^  Here 
we  have  the  origin  of  the  $750  note,  basis  of  the  note  for  $767  50  sued 
upon. 

There  was  annexed  to  the  tutor's  final  account  a  list  of  notes 
which  he  says  were  partitioned  to  him  as  tutor,  from  the  estate  of  Wil- 
liam-P.  Dean,  "or  have  Seen  derived  therefrom  in  due  course  of  admin- 
istration for  the  best  interests  of  the  minors  at  the  time,  and  are  now 
•on  hand."  This  list  considts  almost  entirely  of  the  notes  of  one  D.  W. 
Thompson,  said  to  be  defendant's  son-in-law,  amounting  to  nearly  $3000. 

We  presume  the  intention  of  the  tutor  (though  not  so  expressed) 
was  to  force  his  wards  to  take  this  list  of  notes  in  satisfaction  of  what 
he  owed  them.  But,  as  stated,  the  judgment  on  the  compromise 
ignored  all  of  these  and  gave  a  money  judgment,  in  satisfaction  of 
w^hich,  in  part,  the  note  sued  on  was  by  renewal  given. 

Strange  to  say,  Amacker  swears  that  the  notes  on  this  list  were 
based  upon  Confederate  money  and  slave  consideration;  and,  stranger 
9till,  there  was  not  one  of  the  notes  on  this  list  which  he  derived  from 
the  estate  of  William  P.  Dean.  He  does  not  explain  how  the  cash  in 
his  hands  in  1861  got  into  the  shape  of  Confederate  money  and  slave 
notes  in  1866. 

The  truth  is  that  these  notes  did  not  belong  to  the  minors.  Their 
property  was  sold  in  1853,  and  Amacker  received  and  collected  the  pro- 
ceeds long  before  Confederate  money  was  dreamed  of,  and  when  a 
slave  consideration  was  not  under  ban.    True,  the  money  he  received 
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was  largely  the  price  of  slaves  sold  in  1853.  His  self-abnegation  and 
anxiety  to  save  his  wards  from  contact  with  this  polluted  gold,  by 
appropriating  it  to  himself  and  taking  the  sin  thereof  upon  his  own 
shoulders,  are,  to  say  the  least,  refreshing,  and  smack  very  much  of  the 
martyr.  We  prefer  that  he  should  not  burden  himself  thus  with  the 
sins  of  others,  notwithstanding  the  magnanimity  of  his  desire  to  do  so. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled  and  reversed,  and  it  is  now  ordered 
and  decreed  that  the  plaintiff,  B.  F.  George,  do  recover  of  the  defendant, 
N.  Amacker,  the  sum  of  seven  hundred  and  sixty-seven  dollars  aad  fifty 
cents,  with  eight  per  cent  interest  thereon  from  March  1, 1869,  till  paid, 
and  costs  of  both  courts. 


No.  5488. 
M.  GtoEPPER  &  Sons  vs.  Caspar  Lusse. 

The  facts  that  a  written  demand  was  made  on  defendant  before  suit  was  brouffht^ 
that  he  answered  by  a  fireneral  denial,  and  specially  averred  in  his  answer  thar 
too  much  interest  was  demanded,  and  it  appears  that  he  and  his  oounsei  were 
absent  on  the  trial  of  the  cause,  are  all  oorroboratinfi:  circumstances,  and  in  con- 
junction with  the  testimony  of  one  witness,  will  prove  a  claim  for  more  than  five 
hundred  dollars. 

Bamaffes  will  be  allowed  for  a  frivolous  appeal. 

APPEAL  from  the  Sixth  District  CJourt,  parish  of  Orleans.  Saucier^ 
J. 

Gabriel  Fernandez  for  plaintiffis  and  appellees. 

Homor  <&  Benedict  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  suit  for  the  balance  of  an  open  account  for 
^861  87,  one  item  of  which  is  for  two  hundred  bags  malt,  amounting  to 
9822  14,  under  date  October  10, 1873.  The  defendant  was  personally 
cited  and  answered  by  a  general  denial,  and  a  special  plea  that  the 
account  sued  upon  includes  interest  upon  which  interest  \b  claimed. 

The  defendant  and  his  counsel  were  absent  at  the  trial  There  was 
judgment  for  plaintiff  for  the  sum  of  $851  54,  with  legal  interest  from 
October  17, 1873,  the  date  of  closing  the  account.  The  judge  a  quo  evi- 
dently rejected  the  item  $14  93  interest  chained  in  the  account  Defend* 
ant  took  a  suspensive  appeal,  and  urges  as  the  sole  ground  for  reversal 
that  the  item  $822  14  is  established  only  by  the  testimony  of  a  single 
witness  who  proves  the  defendant's  acknowledgments  of  the  correct- 
ness of  the  account.  This  witness,  plaintiffs'  attorney,  testifies  that  he^ 
ion  receipt  of  the  account,  wrote  defendant  a  letter  (a  copy  of  which  he 
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produces  and  offers  in  evidence)  informing  him  thereof,  and  of  its 
amount  That  he  soon  after  saw  the  defendant  himself,  who  said  the 
account  was  right  and  just,  and  that  he  would  pay  half  of  it  in  a  few 
days  and  the  balance  at  another  stated  time.  There  is  annexed  to 
plaintiffs  petition,  but  not  formally  offered  in  evidence  (so  far  as  the 
note  of  evidence  shows),  what  purports  to  be  a  telegram  from  defend- 
ant to  plaintiff,  of  date  October  7, 1873,  ordering  two  hundred  sacks  of 
malt 

The  defendant  was  personally  cited.  He  answered  by  a  general 
denial,  and  a  plea  that  too  much  interest  was  claimed.  He  absented 
himself  from  the  trial,  and  made  no  effort  to  contradict  the  plaintiffo'  wit- 
ness by  his  own  or  other  evidence.  The  truth  of  plaintiffs'  witness  is 
corroborated  by  these  circumstances,  and  by  the  undisputed  evidence 
that  the  letter  was  sent  to  defendant  Defendant's  appeal  is  mani- 
festly frivolous  and  for  delay,  and  plaintiffs  have  prayed  damages 
therefor,  and  are  entitled  to  it. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed,  with  ten  per  cent  on  the  principal  amount  thereof  as 
damages  for  frivolous  appeal;  and  that  defendant  pay  costs  of  both 
courts. 


No.  6903. 
Herrmann  &  Vignes  vr.  Justin  L.  AMfinfiK. 

On  the  rule  to  dissolve  an  attachment  the  defendant  In  the  suit  may  put  at  issue, 
and  require  to  be  passed  on.  all  of  the  alleffatlons  of  the  plalntifTs  affidavit,  on 
which  the  writ  of  attachment  itself  le<;ally  rests.  And  when  such  all«»fi:ations 
are  thus  put  at  issue,  the  plaintiff  must  prove  them  to  be  true.  On  such  a  rule 
however,  no  allegation,  or  fact,  involving  the  merits  of  the  case,  will  be  con- 
sidered. 

i  PPEAL  from  the  Fifteenth  Judicial  District,  parish  of  Lafourche, 
ix  BeaMie,  J. 

J.  X>.  Moore  and  T.  A.  Badeaiuc  for  plaintiff  and  appellant. 

E,  W.  Blake  and  E.  A,  O'SuUivan  for  defendant 

The  opinion  of  the  court  was  delivered  by 

MARb,  J.  This  suit  was  brought  to  recover  the  balance  of  an 
account 

The  petition  charges  that ''  said  Justin  L.  Amedee  has  mortgaged, 
assigned,  or  disposed  of,  or  is  about  to  mortgage,  assign,  or  dispose  of, 
his  property,  rights,  or  credits,  or  some  part  thereof,  with  intent  to 
defraud  his  creditors,  or  give  an  unfair  preference  to  some  of  them;  and 
that  he  has  converted,  or  is  about  to  convert,  his  property  into  money 
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or  evidences  of  debt,  with  intent  to  place  it  beyond  the  reach  of  his 
creditors." 

The  allegations  of  the  petition  were  sworn  to,  and  process  of  attach- 
ment issued,  which  was  dissolved  on  rule  to  show  cause,  and  the  case 
comes  up  on  the  appeal  of  plaintifb  from  this  judgment 

The  testimony  which  was  offered  in  the  district  court  was  not 
reduced  to  writing,  and  there  is  no  bill  of  exceptions  in  the  record. 
Appellants,  suggesting  that  defendant  refused  to  join  them  in  drawing 
a  statement  of  facts,  applied  to  the  judge  for  such  statement.  The 
judge  answered: 

"  My  only  recollection  of  the  facts  proven  in  this  case  are  stated  in 
my  opinion  on  file  in  the  record,  being  reasons  for  judgment  In  answer 
to  this  application  for  a  statement  of  facts,  I  make  that  opinion  my 
statement  It  was  written  immediately  after  the  matter  was  submitted 
to  ma" 

The  minutes  show  that  the  rule  was  tried  and  taken  under  advise- 
ment on  the  fourth  of  December;  and  that  the  opinion  and  judgment 
were  pronounced  in  open  court  and  filed  the  next  day,  as  follows: 

"  The  evidence  shows  that  defendant  had,  some  time  in  1874,  mort- 
gaged certain  property  in  the  parish  of  St  James;  and  that  shortly 
before  the  attachment  was  issued  he  sold  some  horses  and  mules. 

"  Defendant  was  a  merchant  doing  business  in  this .  parish.  The 
debt  sued  on  is  an  open  account  for  goods  and  merchandise  sold  to  him 
by  plaintifBa  from  June  4, 1875,  to  May  18, 1877,  amounting  to  $9551  88. 
Credits  for  payments  made  are  allowed  at  different  dates  from  June  4, 
1875,  up  to  June  20, 1877,  amounting  to  98050  86,  leaving  due  81501  02. 

**  While  the  affidavit  made  to  obtain  the  writ  is  prima  facie  evi- 
dence, the  facts  which  necessitate  the  issuance  of  the  writ  must  be  shown 
affirmatively.    24  An.  485. 

"  The  evidence  does  not  disclose  any  fraudulent  disposition  of  the 
property  of  defendant  It  shows  that  he  was  selling  and  paying  off  his 
debts  to  plain tifiCs  and  others;  but  doed  not  show  an  undue,  unjust^  and 
fraudulent  preference.    24  An.  485. 

"  I  do  not  think  that  the  mere  selling  of  goods  by  a  merchant  in 
embarrassed  circumstances,  or  the  payment  of  one  creditor  by  such  & 
sale  as  made  by  defendant  herein,  is  such  a  'giving  of  unfair  preference' 
as  is  contemplated  by  the  act  of  1868. 

"  For  these  reasons  it  is  ordered  and  adjudged  that  the  attachment 
herein  issued  be  set  aside  and  annulled,  at  plaintiffs  costs." 

From  the  commencement  of  our  jurisprudence  under  the  Code  of 
Practice,  the  defendant  has  always  been  allowed  to  prove,  sunmaaiily, 
that  the  allegations  on  which  the  attachment  was  obtained  were  false 
and  to  have  the  wiit  set  aside.    C.  P.  article  258. 


r 


NEW  ORLEANS,  FEBRUARY,  1878.  396 

Herrmftnn  k  Ylffnee  vs.  Amedee. 

In  Evans  v.  Saul  the  attachment  was  granted  on  the  ground  that 
defendant  concealed  himself  to  avoid  being  cited.  The  proof  was  that 
he  absconded  to  avoid  a  criminal  prosecution;  and  the  attachment  was 
dissolved.    8  N.  S.  249. 

In  Read  vs.  Ware,  2  An.  498,  a  non-resident  defendant  was  permitted 
to  have  the  attachment  set  aside  on  rule  to  show  cause  on  proof  that 
his  liability  to  plaintifb  was  contingent.  They  had  accepted  bills  for  his 
accommodation  which  had  not  matured  and  which  they  had  not  paid; 
and  in  Price  vs.  Merritt,  13  An.  526,  the  attachment  was  dismissed  on 
motion  on  the  same  ground. 

Where  the  petition  fails  to  show  a  cause  of  action,  or  shows  that  no 
cause  of  action  exists,  the  attachment  may  be  set  aside,  summarily,  on 
exception  in  limine,  or  on  rule  to  show  cause.  Where  the  petition  shows 
a  cause  of  action,  but  the  allegations  are  not  true  in  fact,  or  the  defend- 
ant has  defenses  on  which  the  demand  of  the  plaintiff  may  be  defeated 
on  the  merits,  neither  the  truth  of  the  allegations  nor  the  defenses  on 
the  merits  can  be  inquired  into  on  the  rule  to  show  cause. 

Where  the  affidavit  shows  any  one  of  the  causes  of  attachment,  such 
as  the  non-residence  of  the  defendant,  or  that  he  has  departed,  or  that 
he  is  about  to  depart,  from  tlvB  State  permanently,  or  that  he  has  dis- 
posed of,  or  is  about  to  dispose  of,  his  property  fraudulently,  eta,  the 
truth  of  the  affidavit,  so  far  as  the  writ  itself  is  concerned,  without  refer- 
ence to  the  merits,  may  be  inquired  into  summarily  on  the  rule  to  show 
cause. 

In  Miller  vs.  Chandler,  29  An.  89,  the  attachment  was  obtained  on 
the  ground  that  defendant  resided  in  the  State  of  Arlcansas.  One  of 
the  grounds  of  the  motion  was  that  the  affidavit  was  untrua  All  the 
allegations  of  the  petition  were  sworn  to.  It  was  not  pretended,  nor 
was  there  any  offer  to  prove,  that  the  defendant  did  not  reside  in  the 
State  of  Arkansas.  There  was  but  one  traversable  allegation  in  the 
petition  that  did  not  go  to  the  merits;  and  that  was  as  to  the  residence 
of  the  defendant,  which  pertained  to  the  writ  alone.  We  decided  that 
the  burden  was  on  the  defendant  to  disprove  the  sworn  allegation  as  to 
his  residence;  and  that  on  the  motion  to  dismiss  the  plaintiff  could  not  be 
put  upon  the  proof  of  his  case  on  the  merits. 

We  do  not  understand  the  District  Judge  to  mean  that  in  all  cases 
of  motions  to  dissolve  attachments  the  plaintiff  is  obliged  to  prove  the 
truth  of  the  allegations  which  he  has  swoi*n  to  in  order  to  obtain  the 
writ.  It  is  only  where  the  allegations  so  sworn  to  by  him  are  denied, 
and  the  prima  facie  case  made  by  his  affidavit  is  rebutted,  that  he  must 
support  his  affilavit  by  proof;  and  the  opinion  of  the  Judge  must  be 
limited  to  the  case,  to  the  facts  proven. 

The  motion  to  dissolve  in  this  case  is  not  so  specific  as  it  might  have 
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been;  and  it  is  possible  that  the  District  Judge  would  have  rejected  the 
testimony  ofTered  if  objection  had  been  made  by  plaintifCs  on  that  ground. 
It  is  obvious  that  the  defendant  meant,  and  the  counsel  on  both  sides 
and  the  Judge  understood,  that  the  matter  to  be  tried  on  the  rule  to 
show  cause  was  the  question,  having  no  relation  to  the  merits,  as  to 
the  truth  of  the  allegations  of  the  fraudulent  disposition  by  defendant 
of  his  property.  The  inquiry  was  limited  to  that  ground  of  the  attach- 
ment; and  this  is  the  only  question  passed  upon  by  the  Judge.  The 
testimony  offered  was  received  without  objection,  appai*ently;  and  the 
Judge  was  bound  to  give  it  its  legitimate  effect. 

We  do  not  know  and  we  can  not  know  any  thing  of  the  facts  proven 
except  as  stated  in  the  opinion  of  the  Judge.  If  his  statement  be  oor- 
rect,  and  we  are  bound  to  accept  it  as  correct,  he  has  propedy  applied 
the  law:  the  attachment  was  not  warranted  by  the  facts;  and  it  was  con- 
sequently dissolved. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


No.  7040. 
H.  J.  Mitchell,  Tutrix,  vs.  T.  H.  D'Aiimoxd. 

Joint  obligors  may  be  sued  separately,  and  judfirment  recovered  a^rainst  each  of 
them  for  his  proportion  of  the  debt,  without  making  his  co-obliirors  parties  to 
the  suit. 

Where  the  evidence  shows  that  the  two  individual  sicrnors  of  a  merely  joint  note 
were,  at  the  date  of  the  note,  commercial  partners,  and  that  the  consideration  of 
tiie  note  was  money  borrowed  for,  and  used  by  the  partnership,  each  of  the 
makers  will  be  liable  on  the  note  ia  solido, 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   McVea,  J. 

W,  F.  Keinian  for  plaintiff  and  appellee. 
D,  C,  Hardee  for  defendant 
The  opinion  of  the  court  was  delivered  by 
Manning,  C.  J.    The  defendant  is  sued  on  thi-j  obligation  ; 

"  Clinton,  July  27. 1869 
"  Four  years  after  date  we  promise  to  pay  A.  Mitchell,  or  order,  the 
sum  of  four  thousand  dollars,  in  eight  instalments,  of  five  hundred 
dollars  each,  to  be  paid  every  six  months,  from  January  first,  1870,  each 
instalment  of  five  hundred  dollars,  bearing  eight,  per  cent  interest  after 
maturity  till  paid,  for  value  received. 

T.  H.  D'Armond, 
C.  R.  Cokjtelius." 
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The  plaintiff  is  the  representative  of  the  deceased  payee,  and  prays  a 
jadgment  for  the  whole  amount,  having  alleged  and  proved  that  the 
two  makers  were  commercial  partners  at  the  date  of  the  note,  and  that 
its  consideration  waa  money  loaned  to  the  partnership,  and  used  for 
partnership  purposes.  When  this  testimony  was  offered,  the  defendant 
objected  to  its  reception  on  the  ground  that,  the  trial  could  not  proceed, 
and  no  evidence  could  be  received  until  the  other  maker  was  made  a 
party  to  the  suit. 

Prior  to  the  a<;t  of  December  30, 1870,  it  was  well  settled  that  all  the 
parties  to  a  joint  obligation  must  be  sued  together.  That  statute 
enacted  that  hereafter  in  all  suits  against  joint  obligors,  it  shall  be  un- 
necessary to  make  all  the  obligors  parties  to  the  suit,  but  each  of  the 
joint  obligors  may  be  sued  and  judgment  may  be  obtained  against  each 
of  them  separately  for  his  proportion  of  the  obligation,  whether  all  are 
joined  in  the  suit  or  not.    Acts  1871  p.  18. 

But  the  plaintiff  has  not  treated  it  as  a  joint  obligation.  He  alleges 
solidarity,  by  reason  of  the  existence  of  a  commercial  partnership  be- 
tween the  makers  at  and  before  the  date  of  the  note,  and  when  he 
offered  testimony  to  establish  his  all^ations,  objection  was  not  made 
that  the  terms  of  the  written  contract  could  not  be  varied  or  altered  by 
parol  testimony,  and  he  was  permitted  to  prove  by  the  defendant  him- 
self that  he  and  his  co-obligor  were  commercial  partners,  and  the  note 
was  given  for  money,  borrowed  and  used  for  and  by  the  partnership. 
The  style  of  the  partnership  is  nowhere  mentioned,  and  for  aught  that 
appears  in  the  record,  the  style  or  partnership  name  might  have  been  as 
the  signature  to  the  note  reads. 

The  admission  of  this  proof  without  other  objection  than  that  no 
proof  at  all  could  be  received  because  of  non-joinder,  which  was  imten- 
able  under  the  law  of  1870,  perfects  the  plaintiffs  case.  It  establishes 
the  fact  that  the  note,  though  in  form  joint,  was  solidary  in  reality,  and 
necessarily  so  from  the  relations  in  which  the  parties  stood  to  each 
other.  Two  persons,  who  are  commercial  partners,  may  execute  an 
obligation  in  their  individual  names,  and  if  it  is  joint  in  form,  it  may 
well  be  presumed  that  they  did  not  intend  to  bind  themselves  otherwise, 
and  this  presumption  would  be  strengthened  very  greatly  if  the  firm  had 
a  name,  and  failed  to  use  it  in  the  signature.  .  We  are  not  left  to  pre- 
sumptions in  this  case. 

The  judgment  omits  a  credit  which  is  set  forth  in  the  petition  as  a 
diminution  's^o  tanto  of  the  demand,  and  this  will  throw  the  costs  of  this 
court  on  the  appellee.  The  judgment  is  carelessly  drawn  too,  in  reciting 
that  interest  shall  run  on  each  'instalment'  without  saying  what  sum 
the  instalment  is,  so  that  one  must  look  outside  of  the  judgment  and 
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examine  the  note  in  order  to  ascertain  what  the  total  sum  realiy  is.  We 
shall  amend  it    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
couirt  is  amended,  and  that  the  plaintiff  have  and  recover  of  the  defend- 
ant, T.  H.  D'Armond,  four  thousand  dollars  with  eight  per  centum  per 
annum  interest  on  each  five  hundred  dollars  thereof  from  the  first  days 
of  January  and  July  of  each  of  the  years,  1870,  1871,  1872,  and  187af 
respectively,  subject  to  the  credits  of  five  hundred  dollars  of  date  July 
1st.  1870  and  six  hundred  and  seventy  dollars  and  eight  cents  of  date 
August  28, 1871  and  the  costs  of  the  lower  court,  and  as  thus  amended 
that  it  be  affirmed,  the  appellee  paying  the  costs  of  appeal 


\ 
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No.  7068. 
Henry  I(enshaw  vs.  A.  Keene  Richards. 

In  order  to  recover  from  the  maker  of  a  promissory  note  it  is  not  neoossarv  to  make 
a  demand  at  the  place  of  payment  designated  in  the  note. 

The  evidence  is  sufficient  to  authorize  an  order  of  seizure  and  sale,  when  the  aet  of 
mortfiraee.  note,  and  protest,  are  authentic  in  form. 

The  clause  in  an  act  of  mortffcure  fixing  the  fees  of  the  creditor's  attorney  at  five  per 
cent.  In  the  event  of  the  non-payment  of  the  debt  at  its  maturity,  makes  the 
debtor,  on  the  happening  of  that  event,  absolutely  liable  for  that  amount;  and 
this  liability  can  not  be  affected  by  the  fact  that  the  creditor  has  not  really  paid, 
or  obligated  himself  to  pay  that  amount  of  attorney's  fees. 

When  a  creditor,  who  proceeds  by  executory  process,  states  in  the  charffing  part  of 
his  petition  that  he  has  received  a  certain  sum.  in  part  payment  of  his  debt,  but 
in  the  prayer  of  his  petition  sets  forth  that  he  has  received  a  less  sum,  the  state- 
ment in  the  charginflr  part  of  the  petition  will  govern  the  prayer,  and  the  order 
of  seizure  and  sale,  and  entitle  the  debt  to  credit  for  the  larger  sum. 

Damages  may  be  allowed  for  a  frivolous  appeal. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Houghs  J. 

Clws.  M,  Filcher  for  plaintiff  and  appellee. 

J.  N,  Montgomery  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale.  Ap- 
pellant assigns  for  error: 

First — That  there  was  no  authentic  evidence  before  the  Judge  in 
granting  the  order;  that  the  act  of  mortgage  does  not  show  how  much  fees 
for  attorney's  services  were ''  incurred  and  paid"  by  the  plaintiff  in  suing 
out  executory  process;  and  although  the  act  of  mortgage  says  such  fees 
shall  be  fixed  at  five,  per  cent,  still  there  is  nothing  to  show  that  such 
sum  was  either  incurred  or  paid. 


NEW  OELEANS,  FEBRUABY,  1878.  ^  3©9 

BeDshaw  ys.  Blchards. 

Seoond — That  the  order  of  the  judge  directs  the  writ  to  issue  for 
six  dollars  costs  of  protest,  while  the  payment  of  such  sum  is  indorsed 
on  the  notes  filed. 

Appellant  also  urges,  in  his  printed  brief,  that  after  the  notes  had 
been  protested  payment  was  extended  on  both  to  first  December,  1876; 
and  that  demand  was  not  then  made  at  the  place  of  payment  desig* 
nated. 

There  were  two  notes,  both  dated  sixth  of  January,  1873,  one  pay- 
able on  the  twenty-fifth  of  January,  1874,  the  other  on  the  fourth  of 
February,  1874,  secured  by  mortgage  of  same  date,  with  which  they  are 
perfectly  identified. 

On  the  thirtieth  of  December,  1873,  before  the  maturity  of  either, 
the  payment  was  extended  on  the  one  to  twenty-fifth  January,  1875, 
and  on  the  other  to  fourth  February,  1875.  They  were  not  paid  at 
those  dates,  and  were  protested,  after  presentation  and  demand  at  the 
bank  in  New  Orleans  at  which  they  were  payable.  Subsequently,  Rich- 
ards paid  on  account  of  the  first  note,  interest  and  costs  of  protest, 
SIOOO,  credited  on  the  face  of  the  note;  and  payment  was  extended  to 
first  December,  1876;  and  on  the  other  note  he  paid  $428  on  account  of 
interest  and  costs  of  protest 

It  is  well  settled  that  it  is  not  necessary  to  make  demand  at  the 
place  of  payment  designated  in  a  note  in  order  to  recover  of  the  maker. 
Ripka  ys.  Pope,  5  An.  61;  Posey  vs.  Bank  of  Louisiana,  5  An.  188; 
MoGalop  vs.  Fluker,  12  An.  551.  In  this  case,  however,  at  the  maturity 
as  fixed  by  the  first  extension,  demand  was  made  at  the  place  of  pay- 
ment, cmd  there  were  no  funds  provided.  The  new  extension  was  a 
matter  of  grace  and  favor  to  the  maker;  and  no  new  demand  was  neces- 
sary. If  he  had  actually  provided  funds,  on  showing  that  fact  he  might 
have  been  relieved  of  costs,  on  making  a  real  tender. 

The  evidence  on  which  the  order  was  granted  consisted  of  the  mort- 
gage, the  notes,  and  the  protests^  all  being  authentic  evidence,  and  suffi- 
cient to  establish  plaintiffs  right. 

As  to  the  attorney's  fees,  we  do  not  see  how  there  could  be  any 
doubt  or  question.  The  mortgagor  binds  himself  to  the  holder  of  the 
notes  to  pay  "all  such  lawyer's  fees,  together  with  all  such  costs, 
charges,  and  expenses  as  said  mortgagee  or  any  such  holder  shall  or 
may  incur  or  pay,  in  the  event  of  non-payment  of  said  notes  at  matu- 
rity; said  attorney's  fees,  however,  to  be  fixed  at  five  per  cent  on  the 
amount  so  in  suit." 

There  can  be  no  doubt  about  the  meaning  of  this  clause.  It  could 
not  be  known  what  costs,  charges,  and  expenses  might  be  incurred  and 
paid  in  the  event  of  non-payment  at  maturity;  and,,  therefore,  the  mort- 
gagor obligates  himself  to  pay  "  aU  such  costs,  charges,  and  expenses 
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as  may  be  incurred  and  paid,"  together  with  lawyer's  fees.  He  did  not 
choose  to  bind  himself  for  any  fees  that  the  mortgagee  or  holder  of  the 
notes  might  choose  to  pay  his  attorney;  and  therefore  the  obligation 
was  that  the  fees  should  be  fixed  at  five  per  cent  on  the  amount  sued 
for,  absolutely  and  unconditionally  without  reference  to  any  contract 
that  the  mortgagor  or  holder  might  make  with  his  attorney,  or  to  the 
amount  which  might  actually  be  paid  to  the  attorney. 

There  is  as  little  question  about  the  six  dollars  costs  of  protest 
The  petition  states  all  the  credits,  and  the  dates.  Whenever  the  mort- 
gage debt  is  to  be  paid,  whether  by  the  sheriff  or  by  the  mortgagor,  the 
amount  of  the  notes,  with  interest  up  to  the  date  of  the  payment  on 
account,  and  costs  of  protest,  will  be  aggregated;  and  the  payment 
deducted  at  that  date.  The  balance  constitutes  the  capital  sum  on 
which  interest  will  be  calculated  and  added  up  to  the  date  of  the  final 
payment.  All  this  is  mere  matter  of  calculation,  about  which  no  mis- 
take need  be  made.  By  error  in  the  prayer,  a  credit  which  is  written  in 
the  charging  part  of  the  petition  in  words  and  figures,  "  four  hundred 
and  twenty-eight  dollars,  $428,"  is  written  in  words  alone  four  hundred 
and  twenty-one  dollars.  The  statement  in  the  charging  part  that  such 
sum  had  been  paid  at  such  date,  on  account  of  principal,  interest,  and 
costs  of  protest,  as  is  the  case  with  respect  to  the  credit  of  $1000,  on  one 
of  the  notes,  and  such  sum  at  such  date,  on  account  of  Interest  and 
costs  of  protest,  as  is  the  case  with  respect  to  the  other  note,  controls 
the  prayer  and  the  order  of  seizure  and  sale;  and  compels  the  holder  of 
the  notes  to  apply  these  precise  sums,  as  credits,  judicially  admitted, 
on  the  aggr^ato  amount  due,  composed  of  principal,  interest,  and  costs 
of  protest 

We  do  not  think  the  mortgagor  had  any  cause  of  complaint;  and 
we  do  not  see  how  he  could  have  hoped  that  the  Judgment  appealed 
from  would  be  reversed  or  modified.  The  appellee  is  entitled  to  dam- 
ages for  a  frivolous  appeal,  as  prayed  for  in  his  answer;  but,  as  the  debt 
bears  interest  at  eight  per  cent,  we  shall  allow  only  five  per  cent  as 
damages. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs,  and 
five  per  cent  damages. 
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No.  6876. 
The  State  vs.  R.  W.  Snow. 

An  information  for  utterinff  ft  forged  bill  is  prescribed  by  the  lapse  of  one  year  from 
tlie  time  the  offense  was  brought  to  the  knowledge  of  the  officer  charged  with 
the  prosecution. 

Forprinff  a  document,  and  uttering  that  document  arc  two  separate,  and  distinct 
offenses,  and  hence  the  eharffe  of  one,  in  an  Information,  will  not  include  a 
charfre  of  the  other. 

When  the  i>lea  of  prescription  appears  frood.  on  the  face  of  the  information,  the 
burden  of  proof  is  on  the  State  to  show  that  the  plea  is  not  well  founded. 

The  allowance  of  an  amendment  to  an  information,  changing  the  date  of  the  bill 
charged  to  have  been  forged  and  uttered,  allowed  during  the  trial,  and  after  cer- 
tain admissions  of  the  accused,  will  not  warrant  the  rejection  of  the  admissions, 
nor  an  arrest  of  judgment,  when  it  appears  that  no  injury  to  the  accused 
resulted  from  the  amendment. 

Yhe  question  of  the  sufficiency,  or  the  insufficiency  of  the  evidence  to  convict,  is 
one  of  which  this  court  has  no  jurisdiction. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita.   Parsons,  J. 

H.  X.  Orjdsn,  Attorney  General,  for  the  State. 

Robert  Ray  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  On  the  sixth  of  December,  1877,  the  District  Attorney  filed 
In  the  District  Court  of  Ouachita  an  information  against  the  defendant, 
charging  that  on  the  twenty-first  of  November,  1868,  he  did  falsely  and 
fraudulently  forge  and  counterfeit  a  certain  draft,  order,  or  bill  of 
exchange;  and  in  a  second  count,  that  on  the  same  date,  November  21, 
1868,  said  defendant  did  feloniously,  etc.,  offer,  utter,  dispose  of,  and  put 
off  as  true  and  genuine  said  forged  document  or  writing,  knowing  the  same 
to  be  forged  and  counterfeit,  etc.  On  the  eighth  of  December,  1877,  the 
accused  was  arrested,  arraigned,  and  pleaded  not  guilty.  The  District 
Attorney  thereupon  made  an  affidavit  for  continuance  to  obtain  the 
testimony  of  one  Morris,  by  whom  he  swears  that  he  expected  to  prove 
"  that  the  check  alleged  to  have  been  forged  and  counterfeited  was  not 
drawn  by  D.  T.  Head  nor  executed  for  his  benefit,  as  it  purports  on  its 
face,  and  he  is  informed  that  he  can  also  prove  by  this  witness  that  the 
indorsement  "  W.  T.  Morris  "  upon  the  back  thereof  is  not  his  genuine 
signature  and  indorsement,  but  a  forgery."  To  avoid  a  continuance  and 
obtain  an  immediate  trial,  the  accused  agreed  to  admit  that  the  witness 
if  present  would  swear  to  the  facts  stated  in  the  affidavit.  The  trial 
was  then  begun,  and  during  its  progress  the  District  Attorney,  with  leave 
of  the  court,  amended  the  information  "  by  averring  that  the  offenses 
charged  in  the  original  information  to  have  been  committed  on  the 
twenty-first  of  November,  1868,  wore  in  reality  committed  on  the  twenty- 
first  of  November,  1867."  To  this  amendment  the  counsel  for  the  accused 
26 
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excepted  on  the  ground  "  that  the  amendment  sought  to  be  made  was  a 
matter  of  substance,  and  could  not  be  made  on  the  trial."  After  the 
amendment  the  District  Attorney  offered  and  was  permitted  to  intro- 
duce the  before-mentioned  admission  of  the  defendant  which  had  been 
made  before  the  trial  began  or  the  amendment  made,  and  in  view  of 
the  prosecution  as  then  shaped  and  the  issues  then  made.  To  the  intro- 
duction of  which  the  counsel  for  the  accused  excepted  on  the  ground 
"that  he  had  the  constitutional  right  to  be  confronted  with  the  witnesses 
and  that  the  admissions  were  made  when  the  information  was  improper 
and  had  not  been  amended."  The  trial  proceeded  and  resulted  in  a 
general  verdict  of  guilty  as  charged,  which  covered  both  counts. 

A  motion  for  new  trial  was  filed  and  overruled,  and  a  motion  in 
arrest  of  judgment  made. 

First — Because  the  second  count  in  the  information  was  prescribed 
by  the  lapse  of  more  than  one  year  from  the  time  it  was  brought  to  the 
knowledge  of  the  oflBcer  charged  with  the  prosecution. 

Second — That  under  the  charge  of  the  court  the  jury  should  have 
brought  in  a  verdict  upon  each  count  of  the  information. 

In  support  of  the  plea  of  prescription  the  defendant's  counsel  filed 
In  evidence  a  copy  of  a  bill  of  indictment  against  the  same  defendant 
for  the  same  forgery  (as  admitted  by  the  District  Attorney),  filed  March 
16, 1869.  This  bill  however  contained  no  count  or  charge  of  uttering. 
The  plea  of  prescription  should  have  been  maintained  as  to  the  charge 
of  "  uttering  "  contained  in  the  second  count  of  the  information.  The 
offense  charged  is  distinct  from  that  of  forgery,  of  which  it  is  not  even 
a  necessary  element.  It  is  punishable  differently,  and  is  prescriptible  by 
twelve  months,  as  forgery  is  not.  R.  S.  1870,  section  986.  There  is 
nothing  in  the  information  or  evidence  to  take  it  out  of  prescription, 
and  the  plea  was  good  on  the  face  of  the  information.  State  vs.  Walters, 
16  An.  400;  State  vs.  Freeman,  17  An.  69;  23  An.  433.  The  burden  is 
upon  the  State  to  rebut  the  plea.  It  has  not  done  so,  and  it  must  pre- 
vail. In  indictments  for  forgery  at  common  law  it  was  necessary  to  set 
forth  the  exact  tenor  of  the  forged  instrument,  and  any,  even  a  very 
slight  variance,  was  fatal.  This  rule  which  was  likewise  applicable  to 
misdemeanors  also,  was  relaxed  as  to  them  by  act  of  parliament  9 
Geo.  IV  C;  15, 12,  and  13  Victoria  C,  45.  Subsequently  this  relaxation 
was  extended  by  statute,  14  and  15  Victoria  C,  100,  from  which  our  own 
statute  regulating  the  mode  of  procedure  in  criminal  cases  is  borrowed 
almost  in  exact  terms.  The  adjudications  under  these  acts  of  parlia- 
ment, and  under  similar  statutes  of  other  States,  are  therefore  not  with- 
out weight  in  interpreting  our  own  law,  and  so  it  has  been  considered 
by  our  courts.  See  20  An.  145  and  408;  29  An.  601,  and  cases  there  cited. 
By  section  1049  R.  S.,  1870,  it  is  provided  tha.t  in  any  indictment  for 
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forging,  uttering,  etc.,  any  instrument,  it  shall  be  sufficient  to  describe 
such  instrument  by  any  name  or  designation  by  which  the  same  may  be 
usually  known  or  by  the  purpart  thei-eof,  by  which  is  meant  the  "  sub- 
stance  of  the  instrument  as  it  appears  on  its  face  to  every  eye  that  reads- 
it."  Archbold's  Criminal  Practice  and  Pleadings,  vol.  1,  7th  ed.,  p.  297,. 
(N.  1);  same  vol.  2nd  p.  801.  It  was  then  not  necessary  to  set  forth 
in  the  information  the  exact  tenor  or  language  of  the  instrument 
charged  to  have  been  forged  and  falsely  uttered.  While,  however,  it 
is  not  necessary  to  set  forth  the  exact  tenor  and  date  of  the  instrument, 
if  such  description  is  used,  even  though  unnecessarily,  it  must  be  proved 
as  laid.  1  Archbold,  p.  297,  citing  1  McLean,  441  U.  S.  vs.  Keene;  same, 
p.  389  (N.  1),  to  the  effect  that  "  in  all  cases  where  bills  of  exchange* 
promissory  notes,  or  other  written  instruments,  not  under  seal,  are 
pleaded  the  date  //  stated,  must  correspond  with  the  date  of  the  instru- 
ment when  produced  in  evidence  on  the  trial."  See,  also,  Wharton*a 
American  Criminal  Law,  4th  ed.,  sections  599,  306,  and  307.  The  date  of 
the  uttering  of  the  forged  instrument  is  material  but  only  in  view  of  the 
statute  of  limitations.  See  same  author,  section  275;  Waterman's  U.  S. 
Criminal  Dig.,  p.  333,  section  108;  same,  334,  section  120;  and  such  is  the 
rule  of  our  own  law.  See,  again,  16  An.  400;  17  An.  69,  and  23  An.  433, 
Where,  however,  the  instrument  or  writing  is  set  forth  in  full  in  the  bill 
or  information  in  totidein  verbis  any  lack  of  deflniteness  in  its  desig- 
nation or  description  otherwise  was  cured  even  at  common  law;  and 
an  incorrect  designation  might  be  rejected  as  surplusage.  Wharton's 
American  Criminal  Law,  7th  ed.,  sec.  1467,  and  n.  p.  and  authorities 
cited.  See,  also.  State  vs.  Crawford,  13  La.  An.  Reports,  p.  300,  citing 
Regina  vs.  Williams;  2d  Eng.  Law  and  Equity  Reports,  p.  533.  The 
statute  of  fourteenth  of  March,  1855,  which  in  this  respect  is  in  terms 
re-enacted  in  section  1063  of  the  Revised  Statutes  of  1870,  -provides  that 
"  no  indictment  for  any  offense  shall  be  held  insufficient  for  omitting  to 
state  the  time  at  which  the  offense  was  committed  in  any  case  where 
time  is  not  of  the  essence  of  the  offense,  nor  for  stating  the  time  imper- 
fectly, nor  for  stating  the  offense  to  have  been  committed  on  a  day  sub- 
sequent to  the  finding  of  the  indictment,  or  an  impossible  day,  or  on  a 
day  that  never  happened."    See,  also,  10  An.  168. 

The  information  iii  the  present  case  sets  out  at  length  the  exact 
tenor  and  date  of  the  forged  instrument  in  accordance  with  that  stated 
in  the  amendment,  which  was  for  that  reason  and  under  the  statute  Just 
quoted  unnecessary,  and  may  be  treated  as  surplusage,  so  far  at  least 
as  relates  to  the  charge  laid  in  the  first  count,  which  is  imprescriptible, 
while  the  amendment  did  not  cure  the  defect  as  to  the  charge  laid  in  the 
second  count,  which  was  prescriptible  and  prescribed  on  the  face  both  of 
the  original  and  amended  information.    Its  allowance  therefore  worked 
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no  injury  to  the  accused.  As  to  the  alleged  insufficiency  of  the  evidence 
to  convict,  we  could  not  consider  that,  even  were  the  evidence  before  us, 
as  it  is  not.    2  An.  921;  3  An.  497;  Const,  art.  74. 

The  admission  of  the  accused,  though  made  prior  to  the  amend- 
ment, which  was  not  only  unnecessary  but  immaterial,  was  therefore 
properly  received  in  evidence.  The  general  verdict  did  not  vitiate  the 
finding  on  the  good  count  of  the  information. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  defendant's 
plea  of  prescription  be  sustained,  and  the  judgment  arrested  as  to  the 
second  count  for  the  uttering  of  the  forged  instrument,  and  that  he  bo 
discharged  from  further  answering  thereto,  and  that  the  verdict  and 
sentence  on  the  first  count  for  the  forgery  charged  therein  be  and  they 
are  affirmed* 


No.  0930. 
Mrs.  Ch.vtknom)  and  Husband  vs.  Evariste  Hkbert  kt  al. 

Where  a  survivinff  husband,  who  uiuhM-  a  judgment  in  a  partition  suit,  afterward?' 
annulled,  has  bought  certain- community  property  in  which  he  had  a  fourth,  aD<l 
his  children  also  a  fourth  undivided  interest,  subsequently  by  notarial  at*t 
pledfires  to  a  creditor  his  and  their  share  of  the  notes  executed  by  him  as  vendw 
in  the  partition  sale,  secured  by  mortj8:a*fe  and  vendor's  privileure  on  said  prop- 
erty—the mere  fact  that  hiH  children  of  amo  join  in  the  notarial  act  to  ffi\-e  their 
consent  to  the  pledge  of  the  notes,  in  which  they  claimed  an  interest,  will  not 
bind  them  for  the  debt  thus  secured,  nor  will  it  amount  to  their  renunoiation  of 
the  previous  mortgage  they  have  on  their  father's  interest  in  said  pror>erty. 
on  account  of  paraphernal  claims  of  their  mother. 

Whore  a  question  of  estoppel,  as  between  certain  parties  to  a  suit,  has  be«Mi 
expressly,  or  by  necessary  implication  raised,  and  definitively  passed  on.  ii  ejin 
not  again  bo  put  at  issue. in  any  subsequent  suit  between  them. 

The  nullity  of  the  principal  debt  annuls  the  mortgage  securing  it. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  As- 
sumption.   Beattie,  J. 

Edward  N.  Pugh  and  X.  W.  Folse  for  defendants  and  appellees. 

Armaiid  Pilot  and  J.  K  Whlttington  for  intervenors  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  facts  of  this  case  are  very  complicated,  but  it  is 
necessary  to  state  them. 

Evariste  Hebert  in  community  with  his  wife,  and  Frederick  A  vet  in 
community  with  his  wife,  were  joint  and  equal  owners  of  a  sugar  plan- 
tation in  the  parish  of  Assumption.  Hebert's  wife  died  in  1860,  leaving, 
by  her  marriage  with  him,  ten  minor  children,  of  whom  Hebert  qualified 
as  natural  tutor  in  1861.  Frederick  Avet  also  died,  leaving  a  widow 
(aow  Mrs.  Ballu)  and  a  number  of  children,  of  whom  plaintiff  is  one. 
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After  the  death  of  Mrs.  Hebert  and  Frederick  Avet,  the  property 
belonged  as  follows:  One  fourth  to  Evariste  Hebert  and  one  fourth  to 
his  ten  children  by  inheritance  from  their  mother.  One  fourth  to  the 
Widow  Avet  (Mrs.  Ballu),  and  one  fourth  to  the  children  of  Frederick 
Avet. 

On  December  24, 1867,  Evariste  Hebert,  alleging  himself  to  be  owner 
of  one  undivided  half  of  said  plantation,  brought  suit  in  the  Second 
District  Court  of  New  Orleans  tigainst  the  widow  and  heirs  of  Avet, 
owners  of  the  other  half,  for  a  partition  of  said  plantation,  and  praying 
for  a  sale  thereof  to  effect  the  same. 

On  February  4,  1870,  judgment  was  rendered  by  the  Second  Dis- 
trict Court  decreeing  the  partition  and  ordeiing  the  sale,  fixing  terms, 
etc.,  and  referring  the  parties  to  Selim  Magner,  notary,  to  partition  the 
proceeds. 

At  the  sale  the  plantation  was  bought  by  Evariste  Hebert  for  $24- 
000,  one  fifth  to  be  paid  cash,  and  the  balance  in  one,  two,  three,  and  four 
years,  to  be  represented  by  notes  secured  by  mortgage  and  vendor's  lien. 
The  sale  having  been  completed  and  ten  notes  executed,  the  parties 
went  before  the  notary  on  twenty-eighth  of  June,  1870.  and  passed  an 
act  of  partition.  The  mass  to  be  divided  was  stated  by  the  notary  as 
follows: 

Cash ie;4800  00 

Four  notes  of  twelve  hundred  dollars  each,  at  one  year $4800  00 

Two  notes  of  twenty-four  hundred  dollars  each,  at  two  years  . .  $4800  00 
Two  notes  of  twenty-four  himdrod  dollars  each,  at  three  years  . .  $4800  00 
Two  notes  of  twenty-four  hundred  dollars  each,  at  four  years  . .  $4800  00 


Making , $24,000  00 

Which  notes  were  by  paraph  identified  with  the  act  of  partition. 

He  then  states  the  "debts  duo  by  the  plantation  and  parties  inter- 
ested, and  to  be  deducted  from  the  proceeds  of  the  sale,"  as  amounting 
(detailing  the  items)  to  $5808  77.  Leaving  "amount  to  be  divided, 
$18,191  2H;  or  $9095  614  to  each  said  Mrs.  Avet  and  Evariste  Hebert." 
These  debts  of  $5808  77  were  due  in  nearly  their  entirety  to  one  S.  Cam- 
bon. 

It  is  then  stated  that  the  cash  only  amounting  to  $4800,  and  the 
debts  being  $5808  77,  the  difference,  $1008  77,  will  have  to  be  made  up 
by  said  Hebert  and  Mrs.  Avet;  said  Avet  now  paying  in  cash  her  part, 
$504  381,  and  said  Hebert  paying  in  cash  like  sura.  Mrs.  Avet  then 
acknowledges  to  have  received  $2400  in  cash,  and  five  of  said  notes,  to 
wit:  two  for  $1200  each,  and  three  for  $2400  each,  and  accepts  the  same 
as  her  and  her  children's  share  in  said  plantation;  and  then  declares 
that  the  said  $2400  in  cash,  and  the  said  $504  38i  are  by  her  "  to  be 
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applied  as  so  much  toward  the  payment  of  the  afore  established  liabili- 
ties,*' being  one  half  thereof.  Hebert  then  declares  that  although  it  m 
stated  in  the  proces  verbal  of  sale  that  he  had  paid  $1800  cash,  he  bad 
in  truth  only  paid  $2i00  (A vet's  share),  and  that  by  agreement  and 
arrangement  time  was  to  be  granted  him  to  pay  his.  share  of  the  said 
liabilities;  and,  in  order  to  carry  out  said  agreement,  it  is  stipulated 
that  '*  in  order  to  secure  the  payment  on  the  part  of  him,  said  Evanste 
Hebert,  first,  of  the  sum  of  $2400,  being  the  balance  due  caah;  second, 
the  sum  of  $504  38jl "  (being  the  excess  of  his  half  of  debts  over  the 
$2400),  as  stated  in  above  account,  and  the  further  sum  of  $468  50 
due  by  him  individually  to  said  Cambon,  all  his,  said  Hebert's,  share  of 
the  said  notes  (being  five  in  number)  representing  his  portion  in  this 
partition,  shall  remain  on  deposit  in  the  Citizens'  Bank,  in  the  joint 
names  of  Armand  Pitot  and  Selim  Magner  as  a  pledge  until  final  pay- 
ment of  his  said  indebtedness.  It  is  then  stated  that  this  pledge  shall 
create  no  novation  of  the  debt  due  to  said  Cambon  for  supplies,  so  as  to 
destroy  his  privilege  on  the  crops,  etc.,  but  that  it  shall  remain  in  force 
to  secure  said  Cambon  his  claim  or  any  transferee  thereof,  up  to  the 
amount  due  him,  the  payment  of  which  is  extended  to  April  1, 1871,  by 
Cambon,  who  intervenes  and  becomes  party  to  the  act. 

Armand  Pitot  as  agent  of  certain  of  Hebert's  children,  to  wit: 
Emile  L.,  Oscar  F.,  Aubert  P.,  Rodolph,  and  Louise,  wife  of  McNeil, 
annexing  his  power  of  attorney,  intervenes  in  the  act;  ''said  constitu- 
ents being  interested  in  this  partition  by  reason  of  their  rights  in  the 
estate  of  their  deceased  mother,"  and  agrees  and  consents,  on  behalf  of 
his  constituents,  to  the  pledging  of  the  said  notes,  in  which  they  are 
"interested,"  "in  order  to  secure  the  payment  on  the  part  of  him,  sai»i 
Evariste  Hebert,"  of  the  debts  before  stated. 

Evariste  Hebert  and  Mrs.  Avet  then  declare  this  partition  final  of 
the  said  property  so  "  held  by  undivided  halves  between  them."  The 
act  is  signed  by  the  agents  of  Evariste  Hebert,  widow  and  heirs  of  Avet, 
by  S.  Cambon,  and  by  Armand  Pitot,  agent. 

On  same  day,  June  28,  1870,  Evariste  Hebert  executed  a  special 
mortgage  on  the  whole  plantation  in  favor  of  his  children  to  secure 
them  from  loss  they  might  sustain  by  reason  of  allowing  the  said  notes 
to  be  pledged  for  his  debts.  This  mortgage  was  accepted  by  Pitot. 
agent,  by  virtue  of  the  same  power.  In  April,  1871.  Evariste  Hebert 
entered  into  a  contract  of  antichresis  of  this  plantation  with  Joseph 
Avet,  to  which  some  of  the  children  of  Hebert  gave  their  consent. 

The  notes  given  by  Evariste  Hebert  for  the  price,  and  held  by 
Widow  Avet,  not  being  paid,  she,  in  1873,  took  executory  process  to 
foreclose  the  mortgage,  in  the  district  court  of  Assumption.  This  sale 
was  enjoined  by  the  heirs  of  Hebert's  deceased  wife,  Eulalie  Labadie, 
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on  various  grounds,  the  most  important  of  which  were  that  the  judg- 
ment of  partition  in  the  Second  District  Court  of  Orleans,  the  sale 
thereunder,  the  act  of  partition,  and  the  notes  and  mortgage  given  by 
Evariste  Hebert  for  the  price,  and  all  other  proceedings  connected 
therewith,  were  null  and  void,  because  the  said  court  was  without  juris- 
diction ratione  materice  and  ratione  personce,  and  because  the  heirs  of 
Eulalie  Labadie,  deceased  wife,  who  were  owners  of  one  undivided 
fourth  of  said  property,  were  not  parties  thereto.  All  those  who  were 
parties  to  the  partition  suit  and  to  the  act  of  partition  of  June  28, 1870, 
and  all  the  children  of  Mrs.  Hebert  (one  of  the  ten  having  in  meantime 
died  in  minority]  were  parties  to  this  suit.  There  was  a  final  judgment 
in  favor  of  plaintiffs,  declaring  and  decreeing  "  that  all  the  proceedings 
taken  and  had  in  the  matter "  of  the  said  partition  suit,  *'  commencing 
with  the  petition  filed  therein  December  24. 1869,  and  up  to  and  includ- 
ing the  decree  of  homologation  of  partition  therein  rendered  on  July  19, 
1870,  be  and  they  are  hereby  adjudged  and  decreed  to  be  absolutely 
null,  and  in  their  entirety  absolute  nuUities,  and  especially  the  judg- 
ment rendered  in  said  matter  on  January  31, 1870,  and  signed  February 
4, 1870,  the  sale  made  on  March  26, 1870,  the  notes  given  by  Evariste 
Hebert  as  adjudicatee  under  the  sale  of  March  26, 1870,  and  the  parti- 
tion in  said  matter,  made  before  Selim  Magner  on  June  28, 1870,  be  and 
the  same  are  hereby  declared,  in  their  entirety,  absolute  nullities."  The 
judgment  then  declares  and  establishes  the  joint  ownership  of  Evariste 
Hebert  and  his  children  for  half,  and  the  widow  and  heirs  of  Avet  for 
half  in  the  plantation,  as  though  said  proceedings  had  never  been  had. 

The  judgment  then  reserves  and  declares  not  adjudicated  by  it 
**<  any  questions  of  the  rights  and  obligations,  as  between  themselves,  of 
Evariste  Hebert,  Widow  Avet,  Cambon,  and  any  of  the  heirs  of  Mrs. 
Hebert,  in  so  far  as  the  same  are  consistent  with  the  present  decree,  set- 
ting the  said  proceedings  aside  (zs  absolute  nullities."  This  judgment  has 
become  res  ad  judicata. 

In  1875  Mrs.  Chatenond.  one  of  the  heirs  of  Frederick  Avet,  insti- 
tuted the  suit  now  before  the  court  for  a  partition  of  the  plantation. 
Under  these  proceedings  the  plantation  has  been  sold  and  bought  by 
Widow  Avet  (now  Mrs.  Ballu)  for  810,000.  The  contest  arises  as  follows: 
Mrs.  Ballu*  (Widow  Avet)  files  a  third  opposition  herein,  claiming  to  be 
a  creditor  of  Evariste  Hebert  and  the  heirs  of  his  deceased  wife  for  a 
lai^e  amount;  claiming  to  be  paid  by  preference  out  of  their  share  of 
the  funds,  proceeds  of  the  sale;  claiming  to  hold  as  transferee  the 
rights  of  Cambon,  and  averring  that  Evariste  Hebert  and  his  children 
are  estopped  by  their  acts  and  admissions  in  the  notarial  partition  of 
June  28, 1870,  and  of  antichresis  April  3, 1871,  from  taking  any  part  of 
said  funds  before  her  claims  are  paid.    The  heirs  of  Mrs.  Hebert  answer 
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this  opposition  by  pleading  the  judgment  in  the  injunction  suit  as  res 
adjndicata;  that  any  admissions  made  by  them  were  made  in  error;  that 
they  are  the  first  mortgage  creditors  of  their  father,  who  had  received 
and  used  during  the  marriage  99400  of  their  deceased  mother's  para- 
phernal  funds;  that  their  legal  mortgage  therefor  had  been  duly  pre« 
served  and  its  amount  fixed  by  the  account  of  tutorship,  etc.  Evariste 
Hebert  answered  to  same  effect,  and  pleaded  in  compensation  and 
reconvention  the  sum  of  $2400,  paid  by  him  to  Mrs.  Avet,  under  the 
partition  proceeding  and  sale. 

There  is  no  doubt  about  the  correctness  of  this  claim  of  Hebert's- 
children  for  1^9400;  nor  that  it  is  secured  by  the  first  mortgage  on  hi& 
share  of  the  property.  Nor  is  it  worth  while  to  discuss  the  ques- 
tion of  the  liability  of  such  of  those  children  as  were  not  majors  and 
parties  to  the  act  of  partition  of  June  23, 1870.  No  part  of  the  debt 
due  to  Cambon  or  to  Mrs.  Avet  is  shown  to  be  chargeable  to  them; 
and  they  are  in  no  way  affected  by  the  act  of  June  28,  1870,  or  any 
other  of  the  proceedings  detailed  herein. 

We,  therefore,  find  it  only  necessary  to  discuss  the  effect  of  those 
proceedings  upon  the  rights  of  Evariste  Hebert  and  the  five  children 
represented  by  Pitot  in  said  act  of  June  28, 1870. 

In  that  act  Evariste  Hebert  undoubtedly  acknowledges  an  indebted- 
ness to  Cambon  of  :8i3372  86^;  being  for  his  half  of  the  plantation  debts,, 
etc.,  and  8468  50  due  by  him  individually;  which  sum  he  and  Cambon 
agree  shall  be  paid  by  April  1, 1871.  In  order  to  secure  that  debt,  he,, 
with  the  consent  of  the  five  children  (who  declare  tlieraselves  interested 
therein,  in  right  of  their  deceased  mother),  placed  the  five  notes,  exe- 
cuted by  himself,  and  falling  to  himself,  as  his  share  of  the  proceeds  of 
sale,  in  the  hands  of  Pitot  and  Magner,  as  a  pledge.  He  does  not  give 
any  mortgage  to  secure  Cambon's  debt,  but  pledges  notes  which  are 
secured  by  vendor's  lien  and  mortgage,  and  his  children  are  declared  to 
have  an  interest  in  those  notes. 

The  children  in  no  manner  bind  themselves  to  pay  Cambon;  nor  do 
they  renounce  in  his  favor  their  legal  mortgage  on  the  father's  property 
for  paraphernal  claims  of  their  mother.  If  they  were  held  to  be  bound 
by  this  act,  and  estopped  from  disputing  the  validity  of  their 
father's  title  to  the  whole  property,  by  reason  of  having  asserted  an 
ownership  in  the  notes  given  for  the  price,  we  do  not  see  how  this  would 
help  Cambon's  claim  as  to  the  father's  interest  in  this  controversy.  If 
the  purchase  by  Evariste  Hebert  is  valid  aa  against  these  ^consenting 
children,  it  is  only  by  effect  of  that  consent,  and  not  by  effect  of  a  judi- 
cial proceeding.  If  by  claiming  an  interest  in  the  notes  given  by  the 
father  they  are  estopped,  it  is  only  from  denying  the  validity  of  his  pur- 
chase of  their  share  in  the  property.    They  are  in  no  way  estopped 
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from  asserting  their  preference  as  mortgage  creditors  on  the  share  of 
their  father  in  the  property.  The  acquisition  of  the  father  being  merely 
conventional,  and  limited  to  the  interests  of  his  co-proprietors  in  the 
property,  did  not  and  could  not  change  or  affect  his  title  to  his  own 
share  therein,  and  any  mortgage  granted  by  him  in  this  act  of  purchase 
from  hi*  co-proprietors  could  not  supersede  or  take  precedence  of  the 
pre-existing  mortgage  of  his  children  as  to  that.  Nor  can  we  infer  a 
renunciation  of  this  pre-existing  mortgage  from  the  fact  that  these  chil- 
dren, holding  also  an  interest  in  notes  secured  by  the  second  mortgage, 
consented  to  their  being  pledged  for  a  debt  which  they  did  not  owe  or 
assume  to  pay.    See  Newell  vs.  Buckner,  24  An.  185. 

But  as  we  have  said,  the  only  estoppel  that  could,  by  any  construc- 
tion, be  pleaded  against  these  consenting  children,  as  resulting  from  the 
act  of  June  28, 1870,  would  be  that  they  could  not  dispute  the  validity 
of  their  father's  purchase  of  their  interest  iu  the  property.  That  estop- 
pel could,  and  indeed  of  necessity  had  to  be  pleaded  in  defense  of  the 
suit  brought  by  titese  children  to  annul  the  sale  to  their  father.  If  7iot 
then  urged,  it  ivas  ivaived.  If  pleaded  in  that  suit,  it  was  necessarily 
rejected  and  disallowed  by  the  judgment  which  declared  the  sale  a  nul- 
lity. This  judgment  of  nullity  of  the  sale  is  utterly  inconsistent  ivith  the 
existence  of  the  estoppel,  and  must,  therefore,  both  by  its  terms,  and  on 
legal  principles,  be  held  to  be  a  bar  to  the  renewal  of  the  plea  in  this 
case.  It  constitutes  the  thing  adjudged,  and  the  question  of  estoppel  is 
no  longer  open  to  discussion,  and  does  not,  and  indeed  could  not,  fall 
within  the  reservations  made  in  the  judgment  decreeing  the  nullity  of 
the  partition  and  sale.  That  judgment  declared  the  sale  to  Evariste 
Hebert,  in  its  entirety,  null  and  void,  Intervenor  now  asks  in  effect 
that  it  be  held  not  null  and  void,  hut  good  and  valid  quoad  the  consent- 
ing children  and  Evariste  Hebert.  To  so  decree  would  be  to  destroy  the 
previous  decree  as  to  these  parties;  to  adjudicate  upon  a  matter  that  is 
res  adjudicata.  This  view  renders  it  unnecessary  for  us  to  enter  into  a 
discussion  of  the  questions  whether  these  children  were  or  ought  to  have 
been  held  estopped  from  disputing  their  father's  title  as  against  them- 
selves, and  therefore  whether  the  share  of  proceeds  of  sale  now  to  be 
distributed,  coming  to  them  as  owners,  should  be  applied  to  the  Cambon 
debt.  We  have  seen  that  their  share,  as  first  mortgage  creditors  of 
their  father's  portion,  wns  in  no  wise  affected  or  renounced  by  the  act  of 
June  28, 1870.  But  if  the  question  were  before  us  we  incline  to  think 
that  these 'children  were  not  .bound  by  their  declarations  and  admissions 
in  said  act.  That  whole  act  rested  upon  the  validitj'  of  the  decree  of 
partition  and  sale.  It  proceeds  from  beginning  to  end  upon  the  hypo- 
thesis of  the  existence  of  a  state  of  facts  which  did  not  exist,  to  wit: 
that  Evariste  Hebert  was  owner  of  the  whole  property,  and  that  he  had 
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seoured  these  children  against  loss  by  the  mortgage  he  gave  them  on 
the  same  day,  June  28,  1870,  upon  the  whole  property.  The  funda- 
mental fact  upon  which  both  these  acts  of  June  28  rested  did  not  exist. 
Evariste  Hebert  was  not  the  owner.  When  the  foundation  was  removed, 
when  his  title  was  annulled,  the  acts  of  June  28  and  the  reciprocal 
rights  and  obligations  of  the  parties  thereto  fell  with  it.  The  notes 
given  for  the  price  being  all  in  the  hands  of  parties  to  the  act,  were 
stricken  with  nullity,  for  want  of  a  cause.  The  mortgage  securing  them, 
being  a  mere  accessory  of  the  notes,  perished  with  theoL  "  The  acces- 
sory follows  the  principal."  Where  then  is  the  mortgage  securing  the 
Cambon  debt,  or  other  claims  of  intervenor,  entitling  her  to  be  i>aid  by 
preference  out  of  the  proceeds  of  this  sale  ? 

Evariste  Hebert  may  be  her  debtor,  but  she  has  no  mortgage  or 
privilege  on  his  share  of  the  proceeds  of  the  sale.  We  find  no  sufficient 
proof  that  any  part  of  her  claim  so  inured  to  the  benefit  of  the  children 
of  Hebert  as  to  make  them  personally  liable  for  the  whole  or  any 
part  thereof. 

The  court  below  decreed  the  proceeds  to  be  distributed  in  effect  as 
follows:  one  hal'f  to  Evariste  Hebert  and  his  children,  and  one  half  to 
the  widow  and  heirs  of  Frederick  Avet.  The  share  of  Evariste  Hebert 
to  be  paid  over  to  his  children  in  satisfaction  pro  tanto  of  their  legal 
mortgage  against  him,  which  is  recognized  in  their  favor. 

We  think  the  judgment  of  the  court  below  is  correct;  and  it  is 
ordered  and  decreed  that  the  same  be  affirmed  with  costs. 


g  ^i       .  No.  7011. 
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48  507  Adam  Dfx^klar  vs.  D.  Frankenberoer. 

The  parish  courts  havo  exclusive  jurisdiction  in  ordinary  suits  in  all  cases  where 
the  amount  in  dispute  exceeds  one  hundred  dollars,  exclusive  of  interest,  and 
does  not  exceed  five  hundred  dollars,  exclusive  of  Interest. 

Thus,  where  the  principal  of  the  amount  in  dispute  is  exactly  l500,  the  parish  courts 
havo  jurisdiction,  even  thouj^h  there  be  enouMfh  accrued  interest  demandetl  to 
make  the  whole  amount  in  dispute  mu'»h  more  than  ?500. 

The  constitution,  like  legislative  acts.  must.  If  possible,  be  construed  in  such  a  way 
as  to  render  all  of  its  provisions  oporative.  rather  than  in  a  way  that  will  make 
some  of  them  nujf^tory. 

A  PPEAL  from  the  Parish  Court  of  West  Feliciana.    Lawrasoii,  J. 

WickVffe  &  Fisher  for  plaintiff  and  appellant. 

TT.  TV.  Leake  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    This  suit  is  upon  a  promissory  note  for  five  hon- 
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dred  dollars,  bearing  interest  from  date,  and  payable  four  years  there- 
after.   It  is  instituted  in  the  parish  court. 

The  defendant  excepts  to  the  jurisdiction  on  the  ground  that  the 
amount  in  dispute  exceeds  five  hundred  dollars. 

This .  question  has  disturbed  the  profession  ever  since  the  courts 
began  to  interpret  the  constitution  of  18G8.  The  decisions  that  have 
been  rendered  by  our  immediate  predecessors  are,  that  a  J  /istrict  c(>urt 
has  not  jurisdiction  of  a  suit  for  an  amount,  less  than  five  hundred  dol- 
lars principal,  although  the  accrued  interest,  when  added  to  the  princi- 
pal, exceeded  that  sum.  Badeaux  v.  Blake,  24  Annual  184.  And  on  the 
other  hand,  that  a  parish  court  has  not  jurisdiction  of  a  suit  on  a  claim 
for  less  than  five  hundred  dollars  principal,  when  the  accrued  interest, 
being  added  to  the  principal,  will  make  a  sum  exceeding  five  hundred 
dollars.    Parker  v.  Shropshire,  26  "Annual  37. 

It  results  inevitably  from  these  rulings  that  there  is  a  class  of  cases 
that  no  court  can  take  cognizance  of  under  the  present  constitution. 
This  case  is  one  of  them,  and  if  we  should  follow  implicitly  the  rules 
thus  enunciated,  we  must  turn  the  plaintiff  away  from  the  portals  of 
justice,  and  tell  him  they  have  been  barred  against  him  by  the  flat  of  an 
autocrat,  whose  words  admit  of  no  explanation.  We  conceive  our  duty 
to  be  to  find  a  forum  wherein  every  claimant  for  a  right  shall  have  audi- 
ence, and  to  'question  and  cross-question  the  clauses  of  the  constitution' 
(as  Cooley  says)  so  as  to  discover  in  them  a  meaning  consistent  with  the 
purposes  for  which  they  were  framed. 

District  courts  have  original  jurisdiction  in  all  civil  cases  when  the 
amount  in  dispute  exceeds  five  hundred  dollars,  exclusive  of  interest 
Const,  art  85.  The  note  in  suit  is  for  five  hundred  dollars  neat,  exclu- 
sive of  interest.  Therefore  it  does  not  exceed  that  sum,  without  the 
interest  and  the  District  Court  is  without  jurisdiction. 

Parish  courts  have  exclusive  original  jurisdiction  in  civil  cases  when 
the  amount  in  dispute  exceeds  one  hundred  dollars,  and  does  not  exceed 
five  hundred  dollars,  art  87.  The  amount  in  dispute  here  is  that  sum 
and  several  years  interest  upon  it,  and  therefore  exceeds  it  The  letter 
of  this  clause  of  the  constitution  read  by  itself  denies  the  jurisdiction 
to  the  parish  court. 

All  courts  shall  be  open,  says  the  constitution,  and  every  person  for 
injury  done  him  in  his  land,  goods,  person,  or  reputation  shall  have  ade- 
quate remedy  by  due  process  of  law.  art  10.  The  judicial  power  shall 
be  vested  in  a  Supreme  Court,  in  district  courts,  in  parish  courts,  and  in 
justices  of  the  peace,  art  73.  There  is  no  judicial  power  lodged  any- 
where save  in  tli'^se  courts,  except  in  the  single  instance  provided  for  in 
art  94.  The  power  to  hear  a  suit  upon  such  an  obligation  as  this  now 
before  us  must  be  in  one  of  those  courts.    If  it  is  not  in  the  District 
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court,  and  it  certainly  is  not,  it  must  be  in  the  parish  court,  since  these 
are  the  only  two  that  could  lay  claim  to  it. 

The  jurisdiction  of  justices  of  the  peace  in  civil  causes  Joes  not 
exceed  one  hundred  dollars  exclusive  of  interest,  art.  89.  Parish  courts 
have  concurrent  jurisdiction  with  justices  of  the  peace  in  cases  where 
the  amount  in  controversy  is  between  twenty-five  and  one  hundred 
d: liars,  exclusive  of  interest  The  jurisdiction  of  the  justice  of  the 
peace  ceases  when  the  exclusive  jurisdiction  of  the  parish  court  com- 
mences, and  the  jurisdiction  of  the  parish  court  mudt  cease  when  the 
exclusive  jurisdiction  of  the  district  court  commences,  but  it  can  not 
cease  before. 

The  difficulty  lies  in  the  absence  of  the  words,  *  exclusive  of  inter- 
est,* from  the  first  clause  of  the  second  sentence  of  art.  87.  They  are 
used  in  the  first  sentence,  in  defining  the  concurrent  jurisdiction  of  the 
parish  court  and  of  justices  of  the  peace,  and  also  in  the  last  clause  of 
the  second  sentence,  when  regulating  the  appealable  sum  from  the  par- 
ish to  the  district  court.  But  it  is  imperatively  necessary  to  supply 
them  so  as  to  make  the  first  clause  of  the  sentence  read  as  follows,  or 
else  there  is  a  hiatus  in  the  provision  for  jurisdiction  of  suits,  and  a 
denial  of  that  *  adequate  remedy*  which  the  bill  of  rights  assures  to 
'  every  person  for  injury  done  him  in  land,  goods,  person,  or  reputation* 
— "They  (the  parish  courts)  shall  have  exclusive  original  jurisdiction  in 
ordinary  suits  in  all  cases  when  the  amount  in  dispute  exceeds  one  hun- 
dred dollars  exclusive  of  interest,  and  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest." 

A  cardinal  rule  of  interpretation  of  laws  ij,  that  effect  must  be  given, 
if  possible,  to  every  part  thereof.  Conflicting  portions  must  be  har- 
monized, whenever  practicable,  and  always  that  construction  will  be 
adopted  which  renders  every  one  of  them  operative  rather  than  that 
which  will  make  some  of  them  nugatory.  This  rule  applies  to  the 
organic  law  with  equal  force  as  to  the  statute  law.  It  16  impossible  to 
give  effect  to  the  rights  conferred  in  the  broadest  terms  by  art,  10,  by 
any  other  construction  of  art  87  than  that  we  have  adopted. 

The  General  Assembly  passed  an  act  defining  and  extending  the 
jurisdiction  of  the  parish  courts.  Acts  1876  p.  52.  We  consider  this  act 
merely  as  a  legislative  interpretation  of  the  real  meaning  of  art.  87,  and 
we  felicitate  ourselves  and  the  profession  on  being  able,  independent  of 
any  suggestion  from  that  source,  to  conform  our  judicial  interpretation 
to  that  of  the  legislature.    Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  is  renlanded  to  be  proceeded  in  according  to 
law,  the  appellee  paying  costs  of  appeal. 
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Dissenting  Opinion. 

DeBlanc,  J.  This  suit  was  brought  on  a  note  which — in  principal 
and  interest — exceeded,  at  the  date  of  the  institution  of  said  suit,  the 
sum  of  five  hundred  dollars.  It  was  brought  in,  and  dismissed  by  the 
parish  court  of  West  Feliciana,  for  want  of  jurisdiction  raiione  matericv, 
and,  from  the  decision  of  that  tribunal,  plaintiff  has  obtained  and  car- 
ried an  appeal  to  the  Supreme  Court  of  the  State. 

His  counsel  contend  that  the  parish  court  is  the  only  tribunal  which 
has  jurisdiction  of  this  case — that  it  derives  its  jurisdiction  from  act 
No.  28  of  the  Legislature  of  1876,  and  that  said  act  derives  its  validity 
from  a  clause  of  the  87th  article  of  the  constitution  oj!  1868. 

The  constitutional  clause  thus  referred  to,  provides:  "  that  the  par- 
ish courts  shall  have  the  power  of  committing  magistrates,  and  such 
other  jurisdiction  as  may  he  conferred  on  them  by  law" — and  the  act 
relied  upon,  that  "  they  shall  have  exclusive  original  jurisdiction,  in  ordi- 
nary suits,  in  all  cases  when  the  amount  in  dispute  exceeds  one  hundred 
doWnTs,  exclusive  of  interest,  find.  ^OQB  not  exceed  five  hundred  dollars, 
exclusive  of  interest. 

Under  the  constitution,  and  as  to  ordinary  suits,  what  jurisdiction 
is  specially  conferred  on  the  parish  courts  ?  They  are — as  regards  such 
suits — invested  with  exclusive  original  jurisdiction,  when  the  amount  in 
diapute  exceeds  one  hundred  dollars  and  docs  not  exceed  five  hundred 
dollars;  subject  to  an  appeal  to  the  District  Court,  in  all  cases  when  the 
Amount  in  contestation  exceeds  one  hundred  dollars,  exclusive  of 
interest. 

The  difference  between  the  act  of  1876  and  the  eighty-seventh  arti- 
cle of  the  constitution,  consists  of  the  addition  in  the  act  of  the  words 
**  exclusive  of  interest,"  after  the  words  "  one  hundred  "  and  "  five  hun- 
dred dollars."  That  difference  alters  the  plain  letter,  the  as  plain 
meaning  of  that  article,  and  the  six  words  thereto  added  constitute  a 
manifest  violation  of  the  article  itself.  In  other  than  ordinary  suits, 
and  probate  matters,  the  Legislature  may — within  the  specified  limits 
fixed  by  the  constitution,  confer  on  them  a  jurisdiction  not  actually  pre- 
scribed by  that  instrument;  but  the  Legislature  could  not — as  it 
attempted  to  do  by  the  act  of  1876 — change,  in  its  already  fixed  and 
determinate  parts — the  jurisdiction  of  that  court. 

In  an  ordinary  suit,  one  of  those  alluded  to  in  the  eighty-seventh 
article  of  the  constitution,  the  appeal  can  not  ascend  from  the  parish 
court  to  this  court.  The  constitutional  channel  through  which  those 
appeals  are  carried  to  the  appellate  jurisdiction,  leads  directly  to  and 
ends  in  the  district  court  The  terms  embraced  in  that  article  repel  any 
adverse  or  different  conclusion. 
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If — says  plaintiff— the  door  of  the  parish  court  be  closed  against 
me,  where  am  I  to  go  ?  la  the  district  court;  and  why  ?  Because  at 
the  date  of  the  institution  of  this  suit,  the  matter  in  dispute  exceeded 
the  sum  of  five  hundred  dollars.  It  is  true  that  the  constitution  pro- 
vides that  the  district  courts  shall  have  original  jurisdiction  in  all  cases 
where  the  amount  in  dispute  exceds  five  hundred  dollars,  exclusive  of 
interest;  but  to  give  elTect  to  every  clause  of  that  instrument,  to  har- 
monize those  of  its  sections  which  seem  to  conflict,  to  reconcile  the 
most  important  of  its  provisions,  a  not  unreasonable  suggestion  is  to 
construe  it  by  the  light  of  the  many  decisions  of  this  court,  rendered 
under  previous  and  dissimilar  constitutions,  but  which — in  1868 — had 
permanently  settled  the  question  raised,  in  this  case,  as  to  the  correct 
interpretation  of  the  words  "  exclusive  of  interest." 

How  was  it  settled  ?  This  court  held  that,  howsoever  composed, 
whether  of  a  principal  without  interest,  or  of  principal  and  interest,  the 
amount  due  af  the  institution  of  the  suit  constituted  the  matter  in  dis- 
pute, and  that — in  computing  that  amount,  the  only  interest  which  is 
not  to  be  considered,  is  that  interest  which  accrues  after  the  insti- 
tution of  the  suit  and  from  judicial  demand. 

1  N.  S.  138;  12  L.  156;  1  R.  25;  5  R.  90;  9  R.  153;  2  A.  79a— 911. 

Applied,  as  it  may  be,  to  the  eighty-fifth  article  of  the  constitution, 
and  to  the  terms  *•  exclusive  of  interest,"  inserted  in  that  article,  that 
interpretation  would  reconcile  it  with  every  other  clause  relating  to  the 
jurisdiction  of  our  courts,  and  remove  the  sole  obstacle  encumbering 
the  principal  avenue  to  that  jurisdiction.  These  words  do — not  only 
not  exclude,  but  justify  the  construction  that  they  refer  to  the  interest 
which  runs  after  the  institution  of  the  suit,  and  not  to  the  interest 
which  has  been  united  to  and  forms  part  of  the  debt.  They  import 
that  meaning  and  bear  that  construction,  whilst  the  addition  of  the 
very  same  words  to  the  eighty-seventh  article  of  the  constitution, 
changes  its  letter  and  changes  its  meaning. 

The  constitution  provides,  as  to  appeals  from  the  parish  court,  that 
they  shall  be  carried  to  the  district  court;  and — under  the  act  explaining, 
or  rather  amending  the  constitution,  they  must  be  carried  there,  even 
when — with  the  interest  accrued  on  a  principal  of  less  than  five  hun- 
dred dollars — that  principal  far  exceeds  the  sum  of  Ave  hundred  dollars. 
With  that  legislative  interpretation,  what  becomes  of  that  ptut  of  the 
seventy-fourth  article  of  the  constitution  which  declares  that  the  juris- 
diction thus  conferred  on  the  district  court  belongs  to,  and  can  be  exer- 
cised by  exclusively  the  Supreme  Court  of  the  State  ?  The  Legislature 
should  also  have  amended  that  article — for,  it  ordains  in  terms  which 
convey  but  one,  a  clear  signification,  that  the  jurisdiction  of  this  court 
shall  extend  to  all  cases  where  the  matter  in  dispute  shall  exceed  five 
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hundred  dollars.  Unless  we  presume  that  the  matter  in  dispute  can  be 
but  a  principal  and  never  a  principal  and  interest,  the  conclusion  is  una- 
voidable, the  clause  of  the  constitution  which  fixes  the  jurisdiction  of 
this  court  is  in  conflict  with  the  amendment  promulgated  by  the  Legis- 
lature, in  1876,  or  that  amendment  in  conflict  with  the  constitution. 

At  the  date  this  suit  was  filed,  the  amount  in  dispute  exceeded  the 
sum  of  five  hundred  dollars,  and  there  can  be  no  doubt  that  it  was  a 
contestation  which  could  reach  our  jurisdiction.  If  so,  from  what 
court?  Is  it  from  the  parish  court?  That  can  not  be;  for,  the  consti- 
tution itself  and  the  legislative  amendment  expressly  provide  that 
appeals  from  the  parish  court  shall  be  carried  to  the  district  court.  Is 
— as  to  such  appeals — our  jurisdiction  concurrent  with  that  of  the  dis- 
trict court  ?  It  is  not,  and  none  but  those  of  such  suits  which  originate 
in  the  district  court,  can  be  re-examined  in  this  court,  and  no  decision 
rendered  in  such  suits — unless  it  be  the  decision  of  a  district  court,  can 
be  passed  upon  and  reviewed  by  us. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  and 
decree  of  the  majority  of  the  court. 


No.  6838. 

State  ex  rel.  Victor  BouTRorE  vs.  the  Judge  of  the  Third  District 

-    CJocRT  OF  Orleans  et  al.  '3u  415 

107    825 

This  court  has  direct  and  exclusive  jurisdiction  of  appeals  in  all  cases  whether 
instituted  in  district,  or  justic3s'  courts,  where  the  constitutionality  and  lefiral- 
ityof  a  tax  is  put  at  issue;  irrespective  of  the  amount  in  dispute.  And  this 
jurisdiction  will  not  be  ousted,  or  impaired  because  there  are  questions  of  fact 
in  the  case,  distinct  from  that  of  the  constitutionality  of  the  tax.  In  all  cases, 
except  criminal  cases,  of  which  this  court  is  vested  of  jurisdiction,  it  has 
authority  to  pass  on  all  questions  of  fact,  or  of  law.  involved ;  and  the  appellant 
from  a  judgment  of  a  justice's  court,  involving  the  constitutionality  of  a  tax, 
can  not  defeat  the  jurisdiction  of  this  court  by  waiving  that  issue,  and  appeal- 
ing to  the  Third  District  Court  on  a  mere  issue  of  fact  in  the  case. 

In  order  that  this  court  may  have  a  record  before  it,  in  those  cases  where  appeals 
from  a  justice's  court  are  allowed,  it  is  the  duty  of  the  justice  whose  judgment 
has  been  appealed  from,  to  make  to  this  court  a  certified  statement  of  all  the 
facts  of  the  case,  and  every  thing  on  file  in  the  suit. 

A  PPLICATION  for  writs  of  prohibition  and  mandamus. 

Labatt  &  Clinton  and  J,  Buisson  for  relator. 
Sam.  P.  Blanc  and  Jas,  H,  Grover  for  respondents. 
The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Spencer,  J.,  and  on  the  rehearing  by  DeBlanc,  J. 

Spencer,  J.  Relator  instituted  suit  before  the  Seventh  Justice  of  the 
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Peace  for  the  parish  of  Orleans  against  the  city  of  New  Orleans  to  recover 
the  sum  of  thirty  dollars  which  he  alleged  the  city  had  exacted  of  hiin, 
under  a  certain  ordinance  which  he  alleged  to  be  uncoostitional  and 
void.  The  city  answered  denying  the  unconstitutionality  of  said  ordi- 
nance, and  denying  that  plaintiff  had  ever  paid  the  license  in  question. 
On  these  issues  the  case  was  tried,  and  there  was  judgment  in  favor  of 
plaintiff  for  the  amount  claimed.  The  city  thereupon  took  a  suspensive 
appeal  to  the  Third  District  Court.  Relator  appeared  in  the  Third  Dis- 
trict Court,  and  moved  to  dismiss  the  appeal  on  the  ground  that  the 
appeal  from  said  judgment- must  be  taken  to  the  Supreme  Court  direct 
from  the  magistrate's  court,  since  the  question  involved  the  legality  and 
constitutionality  of  a  license  tax  levied  by  said  city.  The  judge  of  tho 
Third  District  Court  overruled  the  motion  to  dismiss,  and  the  justii-e 
of  the  peace  refuses  to  issue  execution,  or  rather  to  afford  the  necessarj- 
remedy  to  enable  plaintiff  to  register  and  budget  his  judgment  against 
the  city. 

Relator  claims  that  the  justice  of  the  peace  is  guilty  of  a  denial  of 
justice,  and  that  the  Third  District  Court  has  usurped  a  jurisdiction  be- 
longing to  this  court.  He  therefore  prays  for  a  mandamus  to  the  former, 
and  a  prohibition  to  the  latter.  The  justice  of  the  peace  makes  no 
answer.  Tho  judge  of  the  Third  District  Court  shows  as  cause  why  the 
writ  prayed  for  against  him  should  not  issue,  as  follows: 

That  the  plaintiff  in  said  suit  demanded  the  repayment  of  thirty 
dollars  from  the  city,  because,  as  alleged,  the  ordinance  levying  it  was 
unconstitutional.  That  the  city  for  answer,  while  denying  the  uncon- 
stitutionality of  the  ordinance,  also  denied  that  plaintiff  ever  paid  the 
thirty  dollara  as  alleged.  That  the  question  of  payment  vel  non,  as  well 
as  that  of  the  constitutionality  of  the  ordinance  was  involved,  and  that 
defendant  has  a  right  to  have  an  appeal  as  to  both  questions.  That  by 
article  eighty- two  of  the  constitution,  and  laws  passed  thereunder,  all 
appeals  in  the  parish  of  Orleans  from  justices  of  the  peace  are  return- 
able to  the  Third  District  Court,  when  the  amount  in  dispute  exceeds 
ten  dollars  except  in  cases  provided  by  article  seventy-four  of  the  consti- 
tution. That  article  seventy-four  confers  appellate  jurisdiction  on  the 
Supreme  Court  when  the  constitutionality  of  any  tax  is  in  question, 
regardless  of  amount,  with  a  view  to  the  proper  determination  of  ques- 
tions of  constitutional  law,  and  not  with  a  view  to  the  revision  of  judg- 
ments upon  mere  questions  of  fact  in  cases  involving  less  than  §500. 

That  the  defendant  may  waive  the  question  of  constitutional  law, 
and  appeal  only  for  a  revision  of  the  judgment  upon  questions  of  fa<.»t 
That  the  proceedings  before  justices  of  tho  peace  being  verbal,  there 
was  no  evidence  in  the  record  in  question  enabling  the  Supreme  Court 
to  pass  upon  the  facts,  and  that  in  effect,  by  appealing  to  the  Third  Pis- 
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triet  Court,  the  defendant  had  waived  the  question  of  constitutionality  of 
the  ordinance,  and  limited  itself  to  that  of  fact;  to  wit:  payment  vel  n(m, 
a  question  of  which  the  judge  thinks  this  court  has  no  cognlzancct 
These  reasons  of  the  judge  a  quo  are  certainly  plausible,  but  are  not,  we 
think,  maintainable  under  the  language  of  article  seventy-four.  That 
article  declares  that  the  appellate  jurisdiction  of  this  court  extends  "to 
all  cases  in  which  the  constitutionality  or  legality  of  any  tax  *  * 
is  in  question,  whatever  be  the  t^mount  thereof;  and  in  such  cases  the 
appeal  shall  be  dfrect  from  the  court  in  which  the  case  originated  to 
the  Supreme  Court;  and  in  criminal  matters,  on  questions  of  law  only, 
whenever,"  etc.  It  is  manifest  that  it  is  in  criminal  cases  only  that  our 
jurisdiction  is  confined  to  questions  of  lajo.  In  all  other  cases  it  extends 
to  the  law  and  the  facts.  And  if  this  court  is  vested  with  appellate  juris- 
diction of  the  law  and  facts,  in  "  all  cases  in  which  the  constitutionality 
and  legality  "  of  a  tax  is  drawn  into  question,  that  jurisdiction  is  neces- 
sarily exclusive,  and  we  think  the  constitution  so  declares  it,  when  it 
provides  that  "  the  appeal  shall  be  direct "  to  this  court.  It  is  admitted 
that  the  suit  in  the  Seventh  Justice's  Court  did  involve  the  constitution- 
ality  and  legality  of  the  city  ordinance  imposing  the  tax  in  question. 
That  being  the  fact,  there  was  no  appeal  except  to  this  court,  which 
alone  has  jurisdiction  of  the  law  and  the  facts. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  writ  of 
mandamus  directed  to  the  Seventh  Justice  of  the  Peace  of  the  parish  of 
Orleans,  and  of  prohibition  directed  to  the  judge  of  the  Third  District 
Court  of  said  parish,  be  made  peremptory,  and  that  respondents  pay 
costs. 


On  Rehearing. 

DeBlanc,  J.  When,  of  our  own  motion,  we  granted  a  rehearing  of 
this  cause,  we  did  so  not  that  we  had  discovered  any  error  of  law  or  fact 
in  our  first  decision,  but  because  of  the  averred  and  acknowledged 
importance  of  that  decision  to  the  city  of  New  Orleans  and  its  taxable 
inhabitants. 

The  relator  brought  suit  against  the-city,  to  recover  from  it  the  sum 
of  thirty  dollars,  which  he  alleges  he  was  compelled  to  pay  and  which 
he  did  pay,  in  error  and  without  any  obligation  on  his  part,  for  a  license 
to  carry  on  his  business  as  a  retail  merchant.  That  suit  originated  in 
and  was  tried  and  decided  in  favor  of  plaintiff  by  the  Seventh  Justice 
Court  for  the  parish  of  Orleans.  From  that  decision  the  city  appealed 
to  the  Third  District  Court, 

Has  that  court  appellate  jurisdiction  of  that  suit,  or  of  any  branch 
of  that  suit?  The  seventy-fourth  article  of  the  constitution  of  1868 
27 
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provides,  in  terms  which  have  but  one  meaning  and  from  which  no  infer- 
ence adverse  to  that  meanirg  can  be  drawn,  that  the  appellate  jurisdic- 
tion of  the  Supreme  Court  shall  extend  to  all  cases  in  which  the  l^ality 
and  constitutionality  of  any  tax  shall  be  in  contestation,  and  we  have 
before  us  the  indisputable  evidence  that  the  actual  contestation  between 
the  city  and  relator  does  involve  the  legality  and  constitutionality  of  a 
tax. 

If  we  have  jurisdiction,  is  it  limited — as  contended  by  the  judge  of 
the  lower  court  and  the  city's  counsel — to  exclusively  the  questions  of 
either  the  legality  or  constitutionality  of  the  tax?  We  believe  not: 
under  our  legislation,  no  appeal  can  ascend  by  fractions  from  an  inferior 
jurisdiction  to  both  an  intermediate  and  the  highest  jurisdiction.  The 
constitution  does  not  provide  that  we  shall  have  jurisdiction  only  as  to 
the  legality  or  constitutionality  of  a  disputed  tax,  but  that  our  jurisdic- 
tion shall  extend  to  such  a  case  "  whatever  may  be  the  amount  of  the 
tax  imposed — even,  of  course,  if  that  amount  were  so  insignificant  as 
not  to  authorize  an  appeal  from  the  justice's  court. to  the  Third  District 
Court  The  form  and  indeed  every  syllable  of  article  seventy -four  of  the 
constitution  repels  the  exceptional  interpretation  urged  by  defendants. 

The  party  cast  is  entitled  to  but  one  appeal ;  that  appeal  can  not  be 
divided,  and  returned — as  to  the  facts  in  one  jurisdiction,  and  in  another 
as  to  the  law  applicable  to  those  facts.  What — otherwise — might  be  the 
result  ?  This  court,  to  pass  upon  and  determine  the  questions  of  consti- 
tutionality and  legality,  would — of  necessity — have  to  assume  the  exist- 
ence of  facts,  which — in  the  other  court — might  be  absolutely  contra- 
dicted by  the  evidence;  and  then  how  execute  the  fractional  judgments 
hatched  in  two  distinct  jurisdictions  ? 

Were  we  to  merely  pronounce  the  illegality  or  unconstitutionality 
of  a  tax,  without  reversing  the  judgment  already  rendered  to  enforce 
its  levy  or  payment,  what  would  be — to  any  one  of  the  litigants — ^the 
value  of  our  decision  ?  Were  we  to  reverse  the  judgment  appealed 
from,  we  might  be  told — under  defendant's  interpretation  of  two  clauses 
of  the  State  constitution:  your  court  has  exceeded  its  power,  for  that 
power  was  exhausted  as  soon  as  the  illegality  or  unconstitutionality  of 
the  tax  was  by  you  discovered  and  declared.  If  so,  what — after  that  dis- 
covery and  declaration — shall  we  do  with  the  balance  of  the  case  ?  To 
which  court  remand  it  ?  Shall  it  be  to  the  court  in  which  it  originated, 
or  to  an  intermediate  one  which  alone — ^it  is  urged — ^has  appellate  juris- 
diction of  the  questions  of  facts  ? 

The  constitution  provides — it  is  true — that  the  "  Third  District  Court 
shall  have  exclusive  jurisdiction  of  appeals  from  justices  of  the  peace;" 
not  including — there  can  be  no  doubt  about  this — those  appeals  which, 
regardless  of  the  amount  Involved,  are  to   be  sent— in  obedience  to 
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the  seventy-fourth  article  of  the  same  constitution — from  the  court  in 
-which  the  cases  originated,  to  the  Supreme  Court. 

The  article  of  the  Constitution  of  1868  differs,  in  regard  to  the  appel- 
late jurisdiction  of  this  court,  from  that  of  the  Constitution  of  1845;  by 
the  latter,  its  appellate  jurisdiction  was  limited  to  questions  of  law  alone 
In  criminal  matters  and  in  matters  of  fines,  forfeitures  and  penalties 
imposed  by  municipal  corporations — whilst  under  the  former,  that  of 
1868,  its  jurisdiction  —  except  in  criminal  cases — extends  to  both  the 
law  and  the  facts. 

•Const,  of  1845,  art.  63— Const,  of  1868,  art.  74. 

There  is— between  the  two  articles  cited — another,  a  marked,  an 
important  difference:  the  constitution  of  1868  provides  that,  in  such  cases, 
the  appeal  shall  be  direct  from  the  court  in  which  they  originated  to  the 
'Supreme  Court:  no  such  provision  is  to  be  found  in  the  constitution  of 
1845,  and,  considering  the  differences  which  exist  between  the  constitu- 
tion referred  to,  the  opinion  delivered,  in  1846,  by  the  eminent  jurist  who 
-was  then  the  president  of  this  court,  is  not  applicable  to  this  controversy 
fliUd  in  no  way  sustains  the  construction  placed  by  defendants'  counsel 
on  the  article  of  the  constitution  of  1868. 

The  Third  District  Court  has  not  a  concurrent  appellate  jurisdiction 
-with  this  Court:  if  it  has  jurisdiction  of  plaintiffs  case,  or  of  any  of  its 
branches,  we  have  not:  if  we  have,  the  jurisdiction  of  the  Third  District 
CJourt  can  not  partly  attach  where  ours  does,  and  extends  to  every 
^branch  of  the  litigation.  It  was  and  still  is  our  conviction  that  we  alone 
■can  hear  and  determine  the  appeal  when — as  plainly  written  in  the  Con- 
stitution— the  matter  in  dispute  exceeds  ?500,  and — besides  —  in  any 
and  every  case  wherein  the  constitutionality  or  legality  of  a  tax  is  con- 
tested, whatever  may  be  the  amount  involved  in  said  case:  otherwise,  in 
A  suit  involving  less  than  ten  dollars  and  the  constitutionality  or  legality 
of  a  tax — howsoever  evident  it  is  that  the  parties  would  be  entitled  to  an 
appeal,  every  avenue  to  a  higher  jurisdiction  would  be  effectually  closed 
by  defendant's  interpretation,  as  under  the  law  the  appeal  could  not  be 
taken  to  the  Third  District  Court,  and  much  less  to  ours  under  said 
interpretation,  unless  we  conclude  that  our  jurisdiction  embraces  and 
reaches  only  that  class  of  cases  which  can  not  rise  to  and  reach  that  of 
the  Third  District  Court. 

Were  it  conceded  that — in  such  cases — our  court  alone  can  pass 
upon  the  question  of  legality  and  unconstitutionality  of  the  tax — and 
that  the  decree  of  the  justice's  court  is  based  on  the  twin  facts,  that  the 
tax  levied  was  unconstitutional,  and  that — though  not  due — that  tax  was 
paid  under  compulsion  and  protest,  the  Third  District  Court  could  nei- 
ther reverse,  nor  affirm  the  decree — for  its  authority  would  end  with  a 
<lecision  of  the  facts  as  to  the  payment  of  the  tax  and  the  circumstances 
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under  which  it  was  made,  and  ours  commence  where  the  other  ended— 
but,  how  take  and  carry  the  appeal  from  the  district  court?  That  could 
be  done  only  by  ignoring  that  clause  of  the  constitution  which  com- 
mands that  the  appeal  shall  be  direct  from  the  court  in  which  the  case 
originated,  to  the  Supreme  Court — or  by  trying  in  the  district  courts  the 
facts  which — according  to  the  defence — are  triable  there,  to  afterwards 
remand  the  case  to  the  justice's  court,  and  to  then  carry  it  from  that 
original  jurisdiction  to  ours.  If  so,  the  constitutional  route  leading  to 
the  constitutional  remedy  would  be  discouragingly  long. 

As  the  court  in  which  this  case  originated  is  not  one  of  record,  it 
can  not  avail  defendants  that,  in  the  petition  filed  in  said  court,  the 
ordinance  attacked  as  being  unconstitutional,  and  the  article  of  the  con- 
stitution alleged  to  have  been  violated,  are  not  specially  described 
and  designated.  In  a  case  like  this  one,  the  law  expressly  provides 
that  it  shall  be  the  duty  of  the  justice — upon  application  of  either  of 
the  parties— to  make  out  a  record  containing — not  merely  what  may  be 
on  file  in  the  suit,  but  a  complete  statement  of  the  facts  which  happened 
during  the  trial  and  certify  the  same  to  the  Supreme  Court. 

Rev.  Statutes  of  1870.    Sect.  2086. 

In  that  instance,  those  who  represented  the  city  in  the  lower  court- 
could  not  have  been  taken  by  surprise — for,  though  plaintiff  might  have 
proceeded  in  the  justice's  court  without  a  written  petition,  he  did  file 
one  in  which  he  indicates  as  the  unconstitutional  ordinance  attacked  by 
him,  that  under  which  the  tax  of  thirty  dollars  was  imposed,  and  we  are 
bound  to  presume  that  he  completed — by  the  production  of  the  assailed 
ordinance— the  perhaps  too  vague  and  too  general  averments  of  his 
pleading. 

This,  however,  is  a  defence  which  could  be  considered,  only  on  the 
trial  of  an  appeal  actually  returned  in  this  court,  on  an  exception  to- 
the  pleading  for  its  pretended  vagueness  and  duplicity,  and  not  on,  it 
may  be,  an  incomplete  record  improperly  returned  to  a  court  wherein 
the  cases  brought  on  appeal  from  the  justice's  court  are  tried  de  noix), 
in  the  last  resort,  and  without  a  statement  of  facts.  Besides,  that  de- 
fence, now  urged  in  argument,  was  not  made  in  the  answer  to  plaintiffs 
action  filed  by  the  city  in  the  lower  court,  nor  in  that  of  the  district 
judge  to  the  writ  of  prohibition. 

Defendants  contend  that  even  if  plaintiff  paid  a  license  without 
being  bound  to  do  so,  it  was  paid  under  a  natural  obligation  to  contrib- 
ute to  the  support  of  the  city  government,  and  he  can  not  recover  back 
the  amount  of  said  license.  If — through  error  or  compulsion — ^plaintifT 
paid  to  the  city  a  license  which  the  city  had  no  right  to  claim  from  him 
— if  what  he  was  thus  compelled  to  pay  was  in  excess  of  the  contribu- 
tion which  could  have  been  constitutionally  or  legally  required  of  him. 
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the  city  would  certainly  be  bound  to  restitute  what  it  may  have  so 
received  in  violation  of  the  constitution  and  laws  of  the  State;  but  the 
•case  in  which  that  defence  was  presented  is  not  before  us — ^and  we  are 
not  called  upon  to  decide  whether  plaintiff  has  paid  and  the  city  received 
the  amount  of  the  license. 

It  is  ordered  that  our  previous  decree  remain  undisturbed. 


No.  6839. 
State  ex  rel.  C.  C.  Hartwell  vs.  Allen  Jumel,  Auditor. 

The  signature  of  the  judfi:e  to  any  final  decree  rendered  by  him,  is  absolutely  neces- 
sary to  constitute  it  a  judgment.  Mere  entries  of  judgrment  on  the  minutes  of 
a  court,  unsigned  by  the  judj?e  of  the  court,  are  not  judfirments. 

In  order  to  recover  judgment  the  plaintiff  must  prove  his  case. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  BogerSy 
J. 

r.  A.  Flanagan  for  relator. 

H.  N.  Ogden,  Attorney  General,  for  respondent  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Eg  AN,  J.  The  relator  proceeded  by  mandamus  to  compel  the  Audi- 
tor to  issue  warrants  in  his  favor  for  the  payment  of  certain  vouchers 
against  the  contingent  expense  fund  of  the  Senate  and  House  of  Repre- 
sentatives of  Louisiana,  provided  by  Act  17,  of  1875,  approved  April  5, 
1875.  He  alleges  due  approval  of  his  claims;  that  their  payment  was 
enjoined  by  the  former  Attorney  General,  Field,  in  a  suit  in  the  name  of 
the  State  vs.  Charles  Clinton,  then  Auditor;  that  he  intervened  in  said 
suit,  and  that  the  injunction  was  dissolved  as  to  his  claims;  that  there 
are  sufficient  funds  to  meet  them,  but  that  the  Auditor,  Jumel,  refuses 
to  warrant  for  their  amount;.  The  vouchers  were  not  filed  in  evidence, 
nor  is  there  any  evidence  as  to  their  nature,  consideration,  or  present 
existence,  or  of  any  demand  upon  the  defendant;  all  of  which  were  put 
in  issue*  The  only  evidence  offered  was  certificates  from  the  Auditor 
and  Treasurer  showing  a  sufficiency  of  funds  to  meet  plaintiffs  demand, 
^nd  two  copies  of  entries  upon  the  minutes  of  the  late  Superior  Dis- 
trict Court,  showing  the  dissolution  of  injunction  as  to  certain  claims  of 
the  present  plaintiff  in  the  before  mentioned  suit  of  the  State  vs.  Clin- 
ton, Auditor.  These  entries  bear  date  September  24, 1876;  are  mere 
entries  of  judgments  having  been  rendered,  and  not  the  judgments 
themselves  signed  by  the  judge,  and  come  to  us  authenticated  only  by 
the  certificates  of  the  present  custodian  of  the  records  of  that  court. 
•They  are  not  sufficient  to  show  the  existence  of  such  a  judgment,  which 
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was  in  its  Dature  final,  and  required  to  be  signed  by  the  judge  of  the- 
court  which  rendered  it.  Ndn  constat  but  that  there  may  have  been 
some  other  proceedings  in  the  cause  subsequent  to  said  entries.  At  all 
events,  giving  them  full  force,  they  do  not  dispense  with  the  productioo 
of  the  formal,  signed  judgments  in  the  cause,  if  such  there  were.  Hav- 
ing before  us,  then,  neither  proof  of  the  validity  of  the  claim,  in  any 
shape,  nor  of  default  on  the  part  of  the  defendant,  the  demand  of  the^ 
plaintiff  must  fail.' 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  and  it  is  avoided  and  reversed;  that  the  provisional 
writ  of  mandamus  be  dissolved  and  set  aside,  and  the  peremptory  man- 
damus prayed  for  be  refused.  It  is  further  ordered  and  adjudged  that- 
the  relator  pay  costs  of  both  courts. 


No.  6887. 


Succession  of  Francois  Bougere.    On  Opposition  of  Mrs.  Amgus 

Richard. 

An  administrator  of  a  succession  who  receives  from  his  predecessor  in  office  a  cer- 
tain sum  of  succession  money,  which  the  former  administrator  had  collected^ 
and  taken  his  full  commission  from,  is  not  entitled  to  commission  on  said  sum. 
merely  because  he  divides  the  money  amon^  those  to  whom  it  belont^.  Such  a 
division  does  not  amount  to  a  new  administration  of  the  money. 

A  second  administrator,  whether  he  be  a  public  administrator  or  not.  is  not  entitled^ 
to  a  commission  on  any  asset  of  the  succession,  even  though  he  may  have  col- 
lected it.  if  the  asset  appeared  in  the  inventory  of.  and  paid  a  commission  to 
the  former  administrator. 

Parol  evidence  is  admissible  to  prove  the  transfer  to  a  third  person  of  a  lei;atee> 
interest  in  a  succession. 

Funds  of  the  deceased  deposited  in  a  banlc  of  a  foreifirn  State  are  a  part  of  his  sac- 
cession,  and  should  be  taken  into  account  by  the  executor  in  distributing  the 
assets  of  the  succession. 

A  public  administrator,  as  such,  is  not  entitled  to  administer  as  dative  testamentarr 
executor  a  succession  of  which  the  testamentary  executor  has  died,  and  one  or 
more  of  the  heirs  are  present  in  the  State. 

Where  a  public  administrator,  who  is  one  of  the  heirs  of  a  succession,  is  appoint<>d' 
dative  testamentary  executor  of  the  same,  it  will  be  assumed,  if  the  contrary  is- 
not  shown,  that  he  was  appointed,  not  as  public  administrator,  but  as  heir. 
under  the  general  law,  and  his  commission  will  be  llxed  at  two  and  a  half  per 
cent. 

A  PPEAL  from  the  Parish  Court  of  St  Charles.    Harper,  J. 

Charles  F,  Claiborne  and  J,  D.  Augusiin  for  executor  and  appellants 

Breaxix,  Fenner  &  Hall  for  opponent  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    Francois  Bougere  died  in  the  iState  of  Louisiana.    HiB» 
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legal  representatives  reside,  some  here,'  others  in  France.  E.  Filleul, 
the  executor  appointed  by  said  deceased's  will  died,  and  Achille  D.  Bou- 
gere,  the  public  administrator  of  the  parish  of  St.  Charles  was — in  his 
stead — ^appointed  as  dative  testamentary  executor.  In  that  capacity,  he 
filed  a  tableau  of  proposed  distribution,  which  was  homologated  on  the 
19th  of  July  1876,  so  far  as  not  opposed. 

Mrs.  Amelie  Richard,  as  assignee  of  one  of  the  heirs  of  Francois 
Bougere,  disputes  the  correctness  and  opposes  the  allowance  of  the 
clauses  hereafter  mentioned  and  carried  in  the  tableau  filed  by  said 
executor. 

1.  The  rate  and  amount  of  the  commission  which  he  charges 
against  the  succession. 

2.  McLeran's  account  as  surveyor. 

3.  A  draft  of  E.  Filleul,  the  former  executor,  in  favor  of  Levois  & 
Jamison. 

The  opponent  also  asks  that — in  the  proposed  distribution,  funds  of 

the  succession,  which  are  deposited  in  a  bank  in  France,  be  taken  into 

consideration. 

I. 

In  case  of  successive  administrations,  the  commission  to  which  each 
of  the  incumbents  is  entitled,  must  be  reckoned  on  the  portion  of  the 
estate  which — at  the  date  of  each  appointment — is,  or  remains  to  be 
administered. 

When  Achille  D.  Bougere  was  appointed  ets  executor,  what  portion 
of  Francois'  estate  was  still  subject  to  administration  ?  He,  then,  caused 
an  inventory  to  be  made,  and  we  are  informed — by  that  inventory — that 
the  remainder  of  the  estate  in  Louisiana,  was  composed  of  a  balance  of 
funds  deposited  in  the  State  National  Bank,  and  which — with  the  inter- 
est thereon — aggregated  the  sum  of 812,707  49 

and  of  notes,  including  one  for  which  the  last  executor  is 

liable,  amounting,  together,  to 12,467  46J 

Total 825,174  95i 

on  which  Achille  D.  Bougere  claims  a  commission  of  five  per  cent. 

The  money  deposited  in  bank  was  collected  by  the  first  executor, 
and  he  alone  was  entitled  to  and  received  a  commission  thereon.  That 
money  passed  under  the  control  of  the  second  executor,  subject  to  only 
a  division  of  the  same  between  those  to  whom  it  belonged,  and  the  mere 
division  of  funds  collected  by  one  of  the  executors,  and  on  which  that 
one  has  taken  the  whole  of  his  commission,  does  not  constitute  an  addi- 
tional administration  of  those  funds,  and  justify  an  additional  cDmpen- 
sation  to  his  siic<;essor. 

When  Achille  D.  Bougere  was  appointed  dative  testamentary  execu- 
tor of  the  last  will  of  Francois  Bougere,  he  was  indebted  unto  the  sue- 
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cession  of  said  deceased  for  $2062  92|,  and  opponent  contends  that  he 
should  be  allowed  no  commission  for  the  collection  of  that  amount  from 
himself.  The  amount  then  due  was  evidenced  by  a  note,  and  the  note 
was  one  of  the  unrealized  effects  which  passed  under  the  administration 
of  the  second  executor.  It  is  included  in  the  inventory  on  which  a  com- 
mission is  chained,  and  no  further  commission  can  be  charged  for  its 
collection. 

The  statute  of  1870  provides  that  "  the  public  administrator  shall 
receive  five  per  cent  on  all  collections  &c.;  but  this  clause  must  be  con- 
strued as  applying  to  the  collection  of  claims  not  carried  in  the  inven- 
tory, or  which — if  carried — are  therein  classed  as  bad  debts,  and  on 
which  no  commission  has  once  been  levied.  When  debts  so  classed  are 
subsequently  collected,  the  executor — on  such  collections — is  entitled  to 
the  per  centage  allowed  by  law.  If  otherwise,  then  on  the  day  the  inven- 
tory is  made,  the  executor  might  commence  his  administration  by  taking 
a  commission  measured  to  the  amount  of  the  inventory,  take  on  the 
appraised  value  of  notes  and  property,  and  again  on  the  proceeds  real- 
ized from  the  recovery  of  the  same  notes,  from  the  sale  of  the  same 
property.    Such  a  charge  is  authorized  neither  by  the  Code,  nor  by  the 

statute  of  1870. 

II. 

The  opposition  to  McLeran's  account,  as  surveyor,  though  men- 
tioned on  the  first  page  of  the-  appellee's  brief  as  one  of  the  only  four 
oppositions  to  be  urged  in  this  court,  is  not  referred  to  in  any  other  por- 
tion of  said  brief ;  and — were  it  otherwise — the  disputed  ac*count  is  sus- 
tained by  the  evidence  and  was  properly  allowed. 

III. 

The  excluded  testimony  of  Charles  F.  Claiborne  Esq.,  tending  to 
show  that  Elie  Bougere  has  no  longer  any  interest  in  the  funds  in 
France — that,  in  1874,  he  sold  his  interest  therein  to  Levois  &  Jamison, 
and  thus  to  substantiate  the  latter's  claim  and  justify  its  acknowledg- 
ment by  the  executor,  should  have  been  admitted.  That  testimony,  judg- 
ing from  the  tenor  of  the  bill  of  exception  taken  by  the  executor's 
counsel,  was  not  oiTered  to  prove  the  existence  of  a  debt  created  by 
either  the  first  or  the  second  executor,  but  a  transfer  by  one  of  the 
l^atees  of  his  share  of  funds  deposited  in  a  bank  in  France.  If  its 
correctness  be  hereafter  established  by  the  admission  of  the  excluded 
evidence,  or  otherwise,  that  claim  should  not  be  classed  among  the  lia- 
bilities of  the  succession,  but  as  a  payment  made  to  Elie  Bougere  and 
in  deduction  of  his  share. 

JV. 

The  funds  deposited  in  France  are  a  part  of  the  succession  and 
should — by  the  executor — be  taken  into  account,  in  the  settlement  of 
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said  succession:  if  practic*ible,  the  legatees  who  are  in  France  should  be 
paid  out  of  exclusively  the  funds  deposited  with  the  French  bankers, 
and  the  legatees  residing  in  Louisiana  out  of  the  funds  in  this  State. 

As  said  by  this  court,  in  Hepp  et  al.  vs.  Lafon  et  al..  executors,  **  the 
obligations  we  owe  to  our  own  citizens  would  prevent  us  from  sending 
one  of  them  to  seek  in  foreign  tribunals  for  that  justice  which  we  per- 
ceive he  is  entitled  to  and  we  have  the  means  of  extending  to  him,  etc." 

2  N.  S.  447  ;  13th  L.  R.  298 ;  6  A.  152  ;  Story  on  the  Conflict  of  Laws 

I  513  ;  3  Pickering  128. 

V. 

The  last  questions  raised  by  appellee's  counsel,  one  in  his  brief,  the 
other  in  his  pleadings,  are: 

1.  "That  this  was  not  a  case  in  which  the  public  administrator  could 
have  been  appointed,  in  his  official  capacity,  as  executor  of  the  last  will 
of  Frangois  Bougere." 

2.  "That  having  filed  his  account  as  dative  testamentary  executor, 
he  can  not  now  gainsay  what  he  has  so  alleged  for  the  iniquitable  pur- 
pose of  charging  extortionate  commissions." 

Under  the  law,  the  public  administrator  can  be  called  upon  or  claim 
to  administer  intestate  successions  when  there  is  no  surviving  husband 
or  wife,  or  heir  present  or  represented  in  the  State,  and  testate  succes- 
sions when — from  any  cause — the  executor  can  not  discharge  the  duties 
of  his  office. 

In  this  case,  the  executor  appointed  by  the  will  was  dead,  some 
of  the  heirs — the  second  executor  is  one  of  them — were  and  are  present 
in  the  State,  and  the  public  administrator  could  not  have  been — as 
such — legally  appointed  as  dative  testamentary  executor  of  the  will  of 
Frangois  Bougere.  The  only  evidence  in  the  record  of  his  appointment 
is  a  certificate  from  the  clerk,  which  is  in  these  words:  **  Now,  know  ye 
that  Achille  D.  Bougere,  public  administrator  of  the  parish  of  St.  Charles, 
has  been  and  he  is  hereby  appointed  dative  testamentary  executor  to 
the  said  succession." 

The  qualification  of  "  public  administrator"  is  attached  to  his  name, 
and  does  in  no  way  qualify  his  appointment  as  executor.  In  his  appli- 
cation to  obtain  that  appointment,  he  expressly  relied  on  the  third  sec- 
tion of  act  No.  87  of  the  regular  session  of  the  Legislature,  in  1870 — and 
that  section — it  is  evident — provides  for  onl)*  those  cases  when — though 
living — the  executor,  from  any  cause,  can  not  discharge  the  duties  of  his 
office.  The  original  appointment  not  being  in  the  transcript,  we  must 
presume  that,  though  Achille  D.  Bougere  applied  for  the  executorship 
in  a  capacity  and  under  a  law  which  did  not  entitle  him  to  it,  that  execu- 
torship was  conferred  upon  him  as  an  heir  and  under  the  general  law. 
His  commission  was  properly  reduced  from  four  to  two  and  a  half  per 
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cent.  His  right  to  defray  out  of  the  succession  the  necessary  expenses 
to  be  incurred  for  the  distribution  of  the  funds  which  are  in  France,  and 
for  his  settlement — in  regard  to  these  funds — with  all  the  interested  par- 
ties, IS  specially  reserved.    R  C.  C.  1682. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  partly  reversed  and  partly  amended  as  follows,  to  wit: 

1.  It  is  ordered  that,  in  the  settlement  of  the  succession  of  Fran- 
gois  Bougere,  the  dative  testamentary  executor  take  into  consideration 
the  funds  thereto  belonging  and  deposited  in  France — and,  as  far  as 
practicable,  that  the  legatees  there  residing  be  paid  out  of  said  funds— 
and  the  legatees  residing  in  Louisiana  out  of  the  funds  in  this  State. 

2.  It  is  further  ordered  that  said  executor  levy,  for  his  own  benefit, 
a  commission  of  two  and  a  half  per  cent  on  all  of  the  assets  of  the  suc- 
cession included  and  described  in  the  inventory  of  the  same,  made  by 
Charles  Theodore  Soniat,  a  notary  public,  on  the  18th  of  April,  1876, 
except  the  funds  deposited  in  the  State  National  Bank. 

3.  It  is  also  ordered  that,  as  concerns  the  question  of  costs  incur- 
red  in  the  lower  court,  the  rejection  of  the  claim  of  Levois  &  Jamison 
and  the  order  consequent  on  that  rejection,  commanding  the  executor 
to  credit  opponent  with  the  four  forty-eighth  part  of  the  funds  Id 
France,  the  judgment  of  the  lower  court  is  avoided  and  reversed,  and 
in  this  case  remanded  for  a  new  trial  of  only  these  two  last  mentioned 
branches  of  this  controversy  and  as  to  the  costs. 

4.  It  is  lastly  ordered  that,  in  all  other  respects,  the  judgment 
appealed  from  is  affirmed,'  and  that  it  is  so  partly  affirmed,  amended, 
and  reversed,  and  a  new  trial  granted,  as  between  exclusively  the  parties 
to  this  appeal:  the  costs  of  the  appeal  to  be  paid  by  opponent. 


No.  6819. 
30  426  William  L.  Gushing  et  al.  vs.  Sambola  &  Ducnos  et  al. 

el]4  <i51 

'j2?  ^^P^^  actions  to  annul,  and  onjoin  jadgment,  qb  between  the  parties  thereto,  the  juris- 
**/  diction  of  this  court  depends  on  the  amount  of  the  judgment  sought  to  bo 
annulled,  and  not  on  the  value  of  property  seized  under  it.  or  the  amount  of 
damages  claimed  by  the  appellant.  Thus  if  the  judgment  sought  to  be  annulled 
is  under  $500,  the  appellant  can  not  give  jurisdiction  to  this  court  by  setting  up 
a  claim  of  damages  for  more  than  l500. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Sogers,  J. 

22.  Kino  Cutler  and  A.  T.  Steele  for  plaintiffe  and  appellants. 
Sambola  &  Ducros  and  If.  K  Ogden  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 
Spencer,  J.    Sambola  &  Ducros,  attorneys  at  law,  obtained  for  one 
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O'DcDuell  a  judgment  against  plaintiffs,  in  the  Fifth  District  Court  of 
Orleans. 

They  recorded  in  the  mortgage  office,  as  a  privilege  upon  said 
judgment,  their  claim  for  fees,  amounting  to  one  hundred  and  fifty  dol- 
lars. 

A  year  or  two  after  this  recordation  the  plaintiffs  paid  the  amount 
of  the  judgement  in  favor  of  O'Donnell  to  J.  W.  Gurley,  another  attorney 
of  O'Donnell.  Still  a  year  or  two  later  Sambola  &  Ducros  took  a  rule 
on  plaintiffs,  as  judgment  debtors  in  theO'Donnellsuit,to  show  cause,  on 
seventeenth  May,  1877,  why  a  judgment  should  not  be  rendered  against 
them  in  solido  for  said  fee  of  ^150,  because  the  law  allowed  them  a 
privilege  on  the  said  judgment,  etc.  That  rule  was  tried  and  made 
absolute  by  a  decree  of  the  Fifth  District  Court  Thereupon,  Sambola 
and  Ducros  took  out  a  writ  of  fi.  fa.  and  served  garnishment  process  on 
the  Mechanics'  and  Traders'  Insurance  Company,  and  others.  Garnish- 
ees, however,  answered  that  they  owed  Cushing  et  al.  nothing,  and 
nothing  was  seized.  The  present  suit  is  brought  to  annul,  or  have 
declared  null,  the  judgment  on  said  rule,  and  for  81000  damages  caused 
by  issuance  of  said  writ  of  A  fa.,  particularly  to  William  L.  Cushing, 
who  alleges  that  he  has  been  *' annoyed,  harassed,  and  vexed"  thereby, 
and  that  his  "  credit  and  standing  in  the  mercantile  community  "  have 
been  injured,  and  "  his  feelings  wounded,"  etc.  Plaintiffs  also  prayed 
for  an  injunction  against  the  writ  pending  the  suit,  which  upon  trial  of  a 
rule  nisi  the  court  refused  to  grant  Thereupon,  alleging  irreparable 
injury  to  an  amountexceediog  $500,  plaintiffs  appeal. 

We  are  met  at  the  threshold  with  the  objection  that  this  co\irt  has 
no  jurisdiction.  Wo  think  the  objection  well  taken.  The  very  basis 
and  foundation  of  this  whole  suit  is  the  demand  in  nullity  of  the  judg- 
ment for  $150.  Eliminate  that,  and  there  is  no  suit;  for  if  that  judg- 
ment is  valid  and  lawful,  then  however  much  plaintiffs  may  have  been 
"annoyed,  harassed,  and  vexed,"  and  however  much  their  "credit"  and 
"feelings"  may  have  been  injured,  there  may  be  loss  but  there  is  no 
damage.  The  damages  claimed  are  the  mere  consequences,  the  inci- 
dents of  the  attempt  to  execute  the  judgment,  and  there  is  no  other 
basis  or  cause  of  damage  alleged.  The  principal  demand  is  that  of 
nullity. 

If  this  court  has  jurisdiction  in  this  case,  '^ne  can  hardly  conceive 
of  a  case  in  which  jurisdiction  can  not  be  given  it  Every  judgment  for 
8100  or  8200  will  be  enjoined  on  the  ground  that  it  is  null  and  void, 
coupled  with  a  claim  for  over  8500  damages,  as  resulting  from  attempts 
to  execute  it 

The  rule  is  well  settled  that  in  actions  to  annul  and  enjoin  judg- 
ments, beticeen  the  x>arties  theretOy  the  jurisdiction  of  this  court  depends 
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Upon  the  amount  of  the  judgment,  and  not  upon  the  value  of  property 
seized  under  it. 

As  a  corollary  of  this,  the  amount  of  damages  alleged  as  resulting 
from  the  execution  of  such  judgment  is  not  an  element  of  jurisdiction 
in  this  court;  for  the  amount  of  damage  is  generally  proportioned  to 
and  dependent  upon  the  amount  of  property  seized;  and  as  the  amount 
and  value  of  the  property  seized  can  not  give  jurisdiction,  the  amount 
of  the  damages  claimed  as  resulting  from  the  seizure  of  that  property 
can  not  See  12  A.  784;  14  A.  73.  Besides,  the  claim  for  damages  of 
$1000  is  manifestly  fictitious.  It  is  incredible  that  such  heavy  damages 
could  result  from  an  abortive  attempt  to  seize  by  garnishment  8150. 

The  appeal  is  dismissed  at  costs  of  appellant. 


Dissenting  Opinion. 

DeBlanc,  J.  Plaintiffs  allege  that,  on  the  second  of  July,  1870,  a 
judgment  was  rendered  in  favor  of  Charles  J.  0*Donnell  against  William 
Durbridge  for  $1091.  On  the  seventeenth  of  May,  1873,  said  judgment 
was  affirmed  by  this  court,  and — on  the  tenth  of  May  1875,  was  paid  in 
full,  including  interest  and  costs. 

Messrs.  Sambola  &  Ducros  were  the  attorneys  of  O'Donnell  in  the 
Fifth  District  Court  and  in  the  Supreme  Court.  The  payment  of  the 
judgment  obtained  by  them  was  made  to  J.  W.  Gurley  Esquire,  then  act- 
ing as  attorney  for  O'Donnell.  On  the  third  of  May,  1873,  defendants 
caused  to  be  recorded  in  the  mortgage  office  their  bill  of  fees  for  ser- 
vices rendered  to  O'Donnell,  and — if  necessary  as  to  them,  this  record- 
ing was  a  notice  to  the  judgment  debtors,  the  surety  on  the  appeal  bond 
furnished  by  them,  and  to  O'Donnell,  of  the  existence  of  a  special  priv- 
ilege in  favor  of  said  attorneys  on  the  judgment  obtained  by  them. 
Rev.  St.  Sect.  2897. 

In  May  1877,  Messrs.  Sambola  &  Ducros  took  a  rule  on  Durbridge— 
O'Donnell's  debtor — and  on  Cushing — Durbridge's  surety  on  the  appeal 
bond — to  show  cause  why  they  should  not  be  condemned  in  8oUdo  to 
pay  them — for  their  professional  services — a  fee  of  on<^  hundred  and 
fifty  dollars.  This  rule  was  taken  in  the  suit  of  O'Donneli  against  Dur- 
bridge, and  made  absolute  more  than  two  years  after  the  judgment 
obtained  by  defendants  had  been  paid  in  full.  However  evident  the 
right,  was  that  the  proper  remedy  ?  Plaintiffs  contend  that  it  was  not, 
and  defendants  that  this  court  can  not  entertain  the  appeal  for  want  of 
jurisdiction  ratione  materia;. 

What  appears  to  be  the  object  of  plaintiffs'  suit  ?  To  have  declared 
absolutely  void  the  judgment  for  3150,  obtained  against  them  in  the 
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rule — to  recover  81000  damages  already  sufifered,  to  prevent  an  addi- 
tional and  irreparable  injury  of  over  $500,  and  to  enjoin  the  execution 
of  a  writ  of  JL  fa,  issued  on  defendants'  judgment 

Is  this  not  but  one,  a  principal  action — an  action  for  damages  ?  It 
may  be  examined  without  annulling  any  judgment;  it  may  be  decided 
without  decreeing  the  nullity  of  what  the  defendants  are  attempting  to 
execute  as  a  judgment.  The  prayer  that  the  decision  sought  to  be 
executed  as  a  regular  judgment,  be  declared  to  be  an  absolute  nullity, 
is  a  mere  surplusage:  without  it,  the  action,  the  only  one  of  which  we 
can  take  cognizance,  would  have  been  as  complete  as  it  is  with  it. 

On  the  part  of  plaintifCs,  it  would  have  been  sufficient  to  allege  that 
— acting  under  the  instructions  of  defendants  and  a  writ  issued  from  a 
proceeding  which  has  but  the  form  of  a  judgment,  and  which — as  a 
judgment  never  had  any  legal  existence — the  sheriflf— by  his  attempt  to 
execute  said  writ,  and  defendants  by  their  instructions  to  said  officer, 
have  already  impaired  and  now  threaten  to  destroy  their  credit,  and 
that — unless  restrained  by  an  injunction,  they — the  said  sheriff  and 
defendants — would  cause  them — the  said  plaintiffs — an  irreparable 
injury;  and  to  then  conclude  their  petition  by  merely  praying  to  be 
allowed  the  damages  already  suffered  by  them,  and  for  the  maintenance 
of  the  injunction  suspending  the  uhlawful  execution.  They  have  done 
that  and  more:  they  have — without  necessity — asked  a  declaration  of 
the  nullity  of  a  proceeding,  to  the  introduction  of  which,  as  evidence, 
they  could  have  successfully  objected  on  the  trial,  and  which — if  intro- 
duced— ^would  have  been,  not  decreed  to  be  a  nullity,  but  treated  as  a 
nullity,  for  the  reason  that,  having  been  obtained  without  a  previous 
citation,  it  has  only  the  form,  not  the  substance  of  a  judgment.  What- 
ever may  be  the  nature  or  the  insignificance  of  an  act  about  to  be  or 
already  accomplished,  we  are  to  look  to  its  effects,  and  if  those  effects 
do  threaten  to  cause  to  any  one  an  irreparable  injury  and  damage 
which  would  amount  to  more  than  3500,  the  party  who  has  already  suf- 
fered and  is  again  exposed  to  suffer  from  the  effects  of  the  act,  may 
appeal  to  this  court. 

Was  the  proceeding  by  rule  a  proper,  a  legal  proceeding  ?  On  this 
point,  we  ha/e  been  referred  to  several  decisions  of  the  courts  of  Ken- 
tucky, Georgia,  New  York  and  Maine,  in  which  it  was  held,  in  substance, 
"  that  the  attorney  who  obtains  a  judgment  has  a  lien  upon  it  for  the 
amount  of  his  costs,  and  that  the  payment  of  such  a  judgment,  in  dis- 
regard of  the  attorney's  claim,  is  equivalent  to  paying  to  the  assignor,  a 
debt  which  has  been  assigned,  after  notice  of  the  assignment." 

These  decisions  are  as  just  as  correct;  but — to  enforce  their  claim — 
could  defendants  have  legally  proceeded  by  rule  ?  They  could  not,  and 
for  two  reasons: 
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1.  Summary  proceedings  being  departures  from  the  rules  which 
govern  actions  generally,  can  not  be  extended  beyond  the  eases  expressly 
authorized  by.  law,  and  defendants'  action  is  not  one  of  those  which 
could  have  been  pursued  by  such  a  proceeding. 

2.  The  right  to  proceed  by  rule  or  on  motion  implies  the  pendency 
of  a  suit  between  the  parties,  and  is  confined  to  incidental  matters 
which  may  arise  in  the  progress  of  the  contestation,  except  in  the 
cases  expressly  allowed  by  law. 

C.  P.  98—170—754—756.     6.  R.  R.  437;  3  A.  434;  12  A.  182—799. 

In  the  case  of  Nolan  vs.  Taylor,  this  court  held  "  that  the  fees  for 
the  services  of  an  attorney  at  law,  although  he  has  acted  in  the  relation 
of  a  tutor  ad  litem,  under  an  appointment  by  the  court,  can  not  be 
recovered  in  a  proceeding  by  rule,  after  the  determination  by  a  final 
judgment  of  the  litigation  in  which  he  was  employed. 
12  A.  202. 

Defendants'  judgment  for  their  fees  having  been  rendered  on  a  rule 
taken  in  a  case  which — long  before — had  been  finally  decided,  and  ren- 
dered without  citation  to,  appearance  or  answer  of  the  parties,  that 
judgment  was  and  remains  an  absolute  nullity. 

Defendants  invoke  the  settled  doctrine  that  an  injunction  can  not 
issue  to  stay  the  execution  of  a  judgment,  on  grounds  which  might  have 
been  pleaded  in  defence  of  a  suit  and  before  judgment.  This  is  true, 
but  that  doctrine  applies  to  only  the  cases  wherein  there  has  been  a 
defence,  and  can  not  be  extended  to  those  in  which  the  essential  formali- 
ties prescribed  by  law  have  not  been  complied  with. 

It  may  be,  as  they  allege,  that  plaintiffs'  demand  for  damages 
is  a  fictitious  one.  That  claim  is  supported  by  the  affidavit  required  to 
obtain  the  injunction,  and — until  contradicted  by  proper  evidence — the 
legal  effect  of  that  affidavit  can  not  be  disregarded.  Had  the  injunc- 
tion  been  granted  and  tried,  and  had  the  trial  established  that  the 
action  in  damages  is  but  a  mask  used  to  gain  admission  into  this  juris- 
diction, we  would  have  dismissed  the  appeal. 

The  refusal  to  grant  the  injunction  leaves  us  in  presence  of  the  seri- 
ous and  as  yet  uncontradicted  facts  that  plaintiffs  have  already  been 
injured  in  the  sum  of  one  thousand  dollars — that  they  are  threatened 
with  additional  damages  which,  unless  prevented  by  injunction,  shall 
amount  to  more  than  five  hundred  dollars,  and  all  this  on  account  of  an 
attempt,  on  the  part  of  defendants,  to  execute  a  judgment  which  has 
no  l^al  existence.  To  avert  what  they  consider  as  an  impending  and 
irreparable  injury,  plaintifife  have  tendered  bond  as  required  by  law  and 
applied  for  writs  of  injunction.  Their  application  should  have  been 
granted. 

29  A. 
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Were  we  called  upon  to  affirm,  amend  or  reverse  the  judgment 
obtained  by  defendants,  to  decree,  instead  of  declaring  its  nullity,  this 
court  would  be  without  jurisdiction  in  the  matter:  but  this  is  not  the 
case  presented  by  the  pleadings.  We  are  called  upon  to  decide  whether 
plaintiffs  have  suffered  damages  in  the  sum  of  $1000,  and  whether — 
unless  they  be  allowed  the  injunction  applied  for — they  shall  suffer  an 
irreparable  injury  and  other  damages.  If  any  part  of  the  demand 
could  have  been  dismissed  by  the  lower  court,  or  can  be  dismissed  by 
this  court,  on  the  ground  relied  upon  by  the  defendants,  it  could  have 
been  or  can  be  but  that  branch  of  the  demand  which  relates  to  the  decla- 
ration in  nullity  ?  Curtail  the  action  of  that  branch,  and  there  would 
still  remain  before  us — ia  substance  and  in  terms — a  complete  action  in 
damages,  one  exceeding  $500. 

The  rule  is  well  settled,  and  I  adhere  to  it,  that  no  appeal  lies  from 
the  decree  dissolving  •an  injunction  taken  to  arrest  the  execution  of  a 
writ,  when  a  merely  voidable  judgment  on  which  said  writ  issued  is  for 
less  than  five  hundred  dollars,  although  the  value  of  any  property 
seized,  and  the  amount  of  damages  claimed,  be  each  more  than  that 
sum — and  this,  for  the  very  plain  reason  that,  to  relieve  the  property 
from  seizure,  and  to  determine  the  party's  liability  for  damages,  this 
court  would  be  compelled,  not  merely  to  enquire  into  the  validity  of  the 
judgment  sought  to  be  executed,  but — in  reality — to  indirectly  affirm  or 
reverse  that  judgment. 

The  rule  invoked  is  the  invariable  rule  applicable  to  every  case 
wherein  there  is  a  judgment,  though  it  be  one  of  those  which  may  be 
annulled  for  any  of  the  causes  prescribed  by  law,  when  those  who  seek 
to  appeal  from  the  decree  dissolving  the  injunction  were  parties  to  the 
suit  in  which  the  original  judgment  was  obtained. 

In  the  case  now  pending  in  this  court,  taking  as  true,  as  we  must — 
the  allegations  of  plaintiff's  injunction,  he  is  not  resisting  the  execution 
of  any  decree,  but  the  unlawful  acts  of  parties  acting  under  a  judicial  or- 
der, which  has  but  the  form  and  none  of  the  elements  of  a  decree,  and 
the  nullity  of  which  can  be  urged  by  any  interested  party,  in  a  direct 
action  or  otherwise. 

Had  plaintifGs'  demand  been  allowed  and  defendants  condemned  to 
pay  them  the  amount  which  they  claim  as  damages,  can  there  be  any 
doubt  that  said  defendants  would  have  been  entitled  to  an  appeal,  not 
because  of  the  amount  specified  in  the  judgment,  but  because  of  that 
specified  in  the  pleadings?  Is  this  an  appealable  case,  but  only  so  far 
as  defendants  are  concerned  ?  I  believe  not — and,  on  that  account, 
respectfully  dissent  from  the  opinion  read. 
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Sarah  F.  Bradford  vs.  A.  D.  Lafargue,  CJollbctor,  et  al. 

The  purchase  by  the  State  of  property  sold  on  account  of  unpaid  taxes,  extin- 
firuishes  the  debt  and  all  liens  arlsinf?  from  those  taxes. 

^ands  belonfirinfi:  to  the  State  are  exempt  from  taxation,  and  henoe  one  who  pur- 
chases lands  from  the  State  takes  them  free  from  all  liens  and  obligations 
sprinffinf?  froai  taxation. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoyelles. 
YoisU  J. 

Irion  &  Thorpe  and  Henry  C.  Miller  for  plaintiff  and  appellee. 

L.  J".  Ducote  and  A,  S  W.  Voorhies  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  On  the  twenty-ninth  of  October,  1873,  a  plantation,  the 
property  of  George  Wilson,  was  sold  by  the  tax-collector  of  Avoyelles 
for  taxes  assessed  against  Wilson.  The  plantation  was  bid  in  by  the 
collector  for  the  State,  under  the  act  of  March  14, 1873.  In  December, 
1875,  the  collector  sold  the  same  by  authentic  act  to  J.  A.  Boyer,  under 
the  flrst  section  of  Act  No.  105  of  1874,  which  provides  "  that  the  tax- 
collectors  throughout  this  State  are  hereby  authorized  and  required  to 
sell  and  transfer  by  public  act,  passed  before  a  notary  and  two  wit- 
nesses, any  property  which  shall  have  been  purchased  by  the  State  at 
tax-sale  to  any  person  who  shall  tender  and  pay  to  said  collector  the 
amount  of  the  State  and  parish  taxes  due  on  said  property,  with  all 
penalties  and  costs." 

Boyer  sold  to  the  present  plaintiff.  From  October,  1873,  to  Decem- 
ber, 1875,  the  ownership  of  this  property  was  vested  in  the  State,  and 
therefore  not  liable  to  be  assessed  for  taxes.  B.  S.  3233.  Notwithstand- 
ing these  proceedings,  the  property  was,  during  this  time,  continued  od 
the  rolls  and  assessed  in  the  name  of  Wilson,  the  former  owner. 

By  this  transfer  to  the  State  all  taxes  existing  on  the  property  ai 
the  time  were  extinguished  by  confusion,  and  the  sale  by  the  State  to 
Boyer  passed  the  property  to  him  unincumbered  by  any  tax-liens.  The 
present  collector  finding  these  taxes  assessed  in  the  name  of  WUson 
upon  this  property,  unpaid  and  delinquent,  proceeded  to  seize  the  plan- 
tation in  plaintiffs  possession  to  satisfy  them.  Plaintiff  enjoins  the  sale, 
and  demands  that  the  property  be  decreed  exempt  from  said  t£Cxes  and 
that  the  mortgages  resulting  from  the  registry  of  the  delinquent  rolls  be 
decreed  null  and  void  and  that  the  recorder  be  directed  to  cancel  them. 
There  was  judgment  accordingly,  and  defendants  appeal. 

There  is  no  error  in  the  judgment.  Property  of  the  State  is  exempt 
from  taxation,  and  the  act  of  1874  above  referred  to  authorized  the  sale 
by  the  collector  "  to  any  person  who  shall  tender  and  pay  to  said  ool- 
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lector  the  amount  of  the  State  and  parish  taxes  due  on  said  property, 
¥dth  all  penalties  and  costs."  These  words  can  only  refer,  therefore,  to 
taxes  levied  before  the  State  bought.  This  view  is  strengthened  by  the 
fact  that  by  the  revenue  act  of  1877  it  is  specially  provided,  for  the  first 
time,  that  lands  sold  to  the  State  can  only  be  redeemed  by  paying  in 
addition  to  those  named  in  the  act  of  1874  all  taxes  on  the  land  for  the 
years  that  the  State  owned  it. 

,   The  judgment  is  affirmed  with  costs. 


No.  6844. 
The  State  vs.  John  G.  Briscoe. 

The  mere  fact  that  the  prosocutinfir  attorney  in  a  trial  for  murder,  read  to  the  jury 
adeflaition  of  malice,  from  a  manuscript  he  refused  to  allow  the  attorney  for 
the  accused  to  see,  will  not  authorize  a  verdict  to  be  set  aside,  when  the  accused 
does  not  alleare  that  the  s?aid  definition  of  malice  was  incorrect,  and  when  it 
appears  that  the  jud^ro  instructed  the  jury  not  to  regard  what  was  thus  read 
from  the  manuscript.- 

When  it  is  shown  that  a  wound  which  might  bo  fatal  has  been  inflicted  by  tho 
accused  with  a  murderous  intent,  then  the  burden  of  proof  is  on  him  to  show 
that  the  death  of  the  deceased  resulted  from  malpractice,  or  culpable  neglect  of 
the  attending  surgeon,  or  from  some  other  cause  other  than  that  of  the  wound. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   McVea,J,    Jury  trial. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

TF.  F,  Keman  and  T,  J.  Kernan  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  accused  was  indicted  for  murder,  found  guilty  of 
manslaughter,  and  sentenced  to  ten  years  imprisonment  at  hard  labor  in 
the  Penitentiary.  The  case  comes  before  us  upon  an  assignment  of 
errors  upon  grounds  presented  in  two  bills  of  exception  taken  on  the 
trial.  The  first  is  to  the  reading  on  the  trial  by  the  counsel  for  the  State 
from  manuscript  what  purported  to  be  a  definition  of  malice  by  Judge 
Story,  "  to  which  counsel  for  the  accused  objected  and  asked  the  court 
to  instruct  the  jury  not  to  consider  said  manuscript  authority.  The 
court  so  instructed  the  jury,  but  the  counsel  for  the  accused  objected 
that  this  proceeding  was  wholly  irregular;  yet  the  court  ruled  that, 
having  instructed  the  jury  they  were  not  to  consider  said  manuscript 
opinion  unless  the  authority  was  shown  to  the  counsel  for  tho  accused, 
which  was  not  done,  ho  excepted." 

It  was  certainly  very  improper  for  the  attorney  for  the  State  to  with- 
hold from  the  counsel  for  the  accused  any  authority  he  might  refer  to 
28 
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or  use  in  the  argument  or  on  the  trial  of  the  cause,  and  we  should  with- 
out hesitation  set  aside  the  verdict  and  sentence  and  remand  the  cause  if 
it  were  even  stated  in  the  bill  that  the  definition  of  malice  so  read  to  the 
jury  was  incorrect,  as  however  it  does  not;  while  it  does  appear  Irom  the 
bill  that  the  judge  complied  with  the  request  of  counsel,  and  instructed 
the  jury  not  to  consider  the  manuscript  authority;  and  it  does  not  appear 
that  he  asked  that  the  trial  be  suspended  and  the  jury  discharged,  or 
that  any  thing  else  be  done  which  ought  to  have  been  and  was  not  done. 
We  can  not,  therefore,  sustain  this  ground  of  error.  In  overruling  it,  how- 
ever, we  must  remark  that  the  State  wishes  no  unfair  advantage  taken, 
even  in  the  smallest  matter,  of  any  one  prosecuted  for  crime  in  her 
courts.  The  remedy  in  such  matters  as  that  here  complained  of  is  in 
the  hands  of  the  district  judge,  and  should  be  promptly  applied.  "We 
do  not  understand  this  to  be  a  case  of  the  mere  reference  to  a  memoran- 
dum of  counsel  as  to  an  authority  not  produced.  Nor  do  we  wish  to  be 
understood  as  expressing  the  opinion  that  an  attorney  is  required  to 
produce  and  read  every  authority  upon  which  he  relies  in  aiigument;  to 
do  so  would  be  a  great  abuse  of  the  patience  of  intelligent  courts. 

The  second  ground  of  error  assigned  is,  that  the  judge  charged  the 
jury  "that  if  death  ensues  from  a  wound  given  in  malice  but  which 
being  neglected  or  mismanaged  the  party  died,  this  will  not  excuse  the 
prisoner  who  gave  it,  but  he  will  be  held  guilty  of  murder  unless  he 
can  make  it  clearly  and  certainly  appear  that  the  maltreatment  of  the 
wound  or  the  medicine  administered  to  the  patient,  or  his  own  miscon- 
duct, and  not  the  wound  itself,  which  was  the  sole  cause  of  his  death." 

The  judge  says  the  above  is  only  a  part  of  the  charge  given  by  the 
court  and  extracted  from  the  decision  of  Justice  Spofford  in  State  vs. 
Scott,  12  A.  274,  and  that  the  court  quoted  in  his  chaise  all  that  portion 
of  the  decision  found  on  page  276,  which  reads  as  follows: 

"  It  is  sometimes  impossible  to  procure  skillful  surgical  aid.  If  a 
person  dies  from  a  wound  inflicted  with  murderous  intent,  whose  life 
might  have  been  saved  by  the  skill  of  a  surgeon,  whom  it  was  impos- 
sible to  procure,  the  crime  is  none  the  less  murder.  The  true  point  is, 
did  the  party  die  of  the  wounds  inflicted  by  the  accused  ?  If  he  did,  the 
facts  that  he  had  no  surgeon  or  an  unskillful  one,  or  a  nurse  whose  ill- 
appliances  may  have  aggravated  the  original  hurt,  can  not  mitigate  the 
crime  of  the  person  whose  malice  caused  the  death.  To  do  that  it  must 
plainly  appear  that  the  death  was  caused  not  by  the  wound  but  only  by 
misconduct,  malpractice,  or  ill-treatment  on  the  part  of  other  persons 
than  the  accused."  In  support  of  this  view  the  opinion  then  cites 
1  Hale's  P.  C,  *  428;  Wharton's  Law  of  Homicide,  241;  1  Russel,  505; 
and  Greenleaf's  Evidence,  vol.  3,  sec.  139,  which  is  in  almost  the  exact 
language  of  the  charge  complained  of,  with  the  addition  "for  if  the 
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wound  had  not  been  given  the  party  had  not  died.  So  if  the  deceased 
were  ill  of  a  disease  apparently  mortal,  and  his  death  was  hastened  by 
injuries  maliciously  inflicted  by  the  prisoner,  this  proof  will  support  an 
indictment  against  him  for  murder;  for  an  offender  shall  not  apportion 
his  own  wrong."  We  understand  the  court  to  mean  that  when  a  wound 
from  which  death  might  ensue  has  been  inflicted  with  murderous  intent, 
and  has  been  followed  by  death,  the  burden  of  proof  is  upon  the  party 
inflicting  the  wound  to  make  it  appear  to  the  satisfaction  of  the  jury 
that  the  death  resulted  not  from  the  wound  but  from  some  other  cause, 
such  as  malpractice,  want  of  skill,  misconduct,  or  culpable  neglect,  with- 
out which  death  would  not  have  resulted.  In  other  words,  that  the 
State  having  flrst  shown  the  existence,  through  the  act  of  the  accused, 
of  a  sufiftcient  cause  of  death,  followed  by  death,  the  death  is  presumed 
to  have  resulted  from  the  injury  or  wound  inflicted,  unless  the  accused 
can  rebut  that  presumption  by  showing  that  the  death  was  reasonably 
attributable  to  another  cause  and  not  to  this  wound  so  inflicted  by  him. 
It  is  difiicult,  indeed  impossible,  to  lay  down  a  general  principle  on 
this  sublect  which  shall  be  equally  applicable  to  the  facts  of  each  case, 
varying  as  they  nre.  Hence  much  discretion  is  necessarily  left  to  the 
judge  before  whom  the  case  is  tried  in  expounding  those  principles  of 
law  which  will  enable  the  jury  to  arrive  at  a  correct  verdict.  Those 
facts  are  not  before  us,  and  with  them  we  have  nothing  to  do.  It  is  not 
therefore  our  province  to  determine  whether  the  law  given  in  charge  by 
the  court  below  was  applicable  to  the  facts  proved  in  the  particular 
case.  We  can  only  determine  whether  what  the  judge  does  charge  is 
good  law.  For  this  purpose  it  must  be  remembered  that  from  the  very 
nature  of  the  duties  assigned  to  him  the  district  judge  must  necessarily 
consider  the  facts  proved  in  his  hearing  in  order  that  he  may  give  an 
appropriate  charge.  It  is  not  correct  then  to  say  that  he  has  nothing  to 
do  with  the  facts  because  he  is  restrained  from  charging  upon  them. 
Neither  is  it  true  to  say  that  because  the  judge  charged  that  "  if  death 
ensued  from  a  wound  given  in  malice,"  as  stated  in  the  bill  of  exceptions, 
it  results  that  he  in  effect  charges  either  that  a  wound  has  been  inflicted 
by  the  accused  or  that  it  was  given  in  malice,  any  more  than  it  can  be 
said  that  he  assumes  the  existence  in  the  particular  case  of  sufficient 
proof  of  any  other  state  of  facts  pertinent  to  the  crime  charged,  because 
he  flnds  it  proper  in  his  judgment  and  in  the  exercise  of  the  discretion 
and  function  assigned  him  to  charge  the  law  applicable  to  them  if 
proven.  The  charge  given  in  the  present  case  was  certainly  a  A-igorous 
one,  but  it  seems  to  be  supported  by  eminent  authority,  and  it  is  not  for 
us  to  say  that  it  ought  not  to  have  been  given  under  the  facts  of  this 
particular  case.  Nor  does  it  appear  that  the  charge  complained  of  stood 
alone;  on  the  contrary,  it  was  qualifled  by  the  other  language  quoted 
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from  the  Twelfth  Annual  case,  and  that  part  of  it  in  relation  to  giving  a 
wound  in  malice  does  not  seem  to  have  afifected  the  verdict  of  the  jury 
unfavorably  to  the  accused,  as  notwithstanding  the  charge  they  brought 
in  a  verdict  for  manslaughter  only.  While  the  enunciation  of  the  law 
embodied  in  the  charge  complained  of  is  certainly  a  very  strong  one, 
and  goes  to  the  extreme  limit  of  the  law  in  this  country,  it  is  too  well 
supported  by  authority  to  be  pronounced  error,  when  qualified,  as  it  was 
in  the  case  at  bar,  by  other  portions  of  the  charge  given.  Neither  do  we 
consider  it  as  thus  qualified  as  militating  against  the  general  doctrine  of 
the  presumption  of  innocence  and  of  reasonable  doubt  in  favor  of  the 
accused,  and  still  less  of  that  in  relation  to  the  presumption  of  malice 
from  an  act  deliberately  committed  with  a  deadly  weapon,  and  of  the 
intent  to  be  drawn  from  all  the  evidence  in  the  case  as  laid  down  in  the 
standard  modern  authors  and  in  the  current  decisions  of  other  States  to 
which  we  have  been  copiously  referred  in  the  able  argument  of  the 
counsel  for  the  accused. 

It  is  therefore  ordered  that  the  verdict  and  sentence  appealed  from 
be  affirmed. 
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No.  6815. 
Summers  &  Branx.xs  vs.  James  S.  Clark.    S.  L.  Boyd,  Garnishee. 

A  judgment  creditor  who  seizes  under  execution  leased  property  belonerinfi:  to  his 
debtor,  and  held  by  the  lessee  under  a  lease  not  recorded,  be<.'omcs  entitled  to. 
and  may  exact  from  the  lessee  all  the  rents  thereafter  accruing:  from  said  prop- 
erty; and  the  fact  that  the  lessee  has  executed  and  delivered  to  the  debtor  his 
negotiable  promissory  notes  covering  the  rent  to  become  due  for  the  whole  of 
the  unexpired  term  of  the  lease,  will  not  exonerate  him  from  liability  to  the 
sei^^ing  creditor,  for  the  rents  accruing  subsequent  to  the  seizure. 

A  seizure  voider  fi.  fa.  of  property  bearing  rents  includes  a  seizure  of  the  rents. 

APPEAL  from  the  Sixth-  District  Court,  parish  of  Orleans.  Rightor, 
J. 

D.  C.  Lahait  for  plaintiffs  and  appellees. 

Kennardy  Howe  £  Prentiss  for  garnishee  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  PlaintilTs  having  obtained  judgment  for  large  amount 
against  Clark,  seized  under  execution  a  house  and  lot  on  Canal  street,  be- 
longing to  their  debtor.  This  house  wa^  occupied  at  time  of  seizure  by 
S.  L.  Boyd,  under  a  lease  from  Clark,  at  8375  per  quarter;  for  which  quar- 
terly rents  Boyd  had  delivered  to  Clark  his  negotiable  promissory 
notes.  At  the  date  of  seizure  one  of  those  notes  for  quarterly  rent  was 
part  due  and  had  been  paid.  The  plaintiffs,  upon  seizing  the  house  and 
lot,  served  process  of  garnishment  on  Boyd,  and  propounded  interroga- 
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toriea  to  him,  touching  his  iadebtedness  for  rent.  Boyd  answered,  stat- 
ing that  he  held  the  house  and  lot  under  a  notarial  lease  from  Clark, 
and  that  he  had  delivered  to  Clark  for  the  rent,  falling  due  quarterly, 
negotiable  promissory  notes.  That  if  Clark  held  these  notes  he  was  his 
debtor,  otherwise  not.  That  he  did  not,  however,  know  who  held  them. 
Plaintiff  moved  for  judgment  against  the  garnishee,  as  on  confession. 
No  legal  principle  is  better  settled  than  that  an  Indebtedness,  evidenced 
by  negotiable  promissory  notes,  can  not  be  seized  by  garnishment  of  the 
maker.  The  notes  themselves  must  be  taken  into  actual  custody  by 
the  sheriff.  But  there  are  other  legal  principles  which  may  modify  or 
vary  this  rule.  Thus  when  a  contract  gives  rise  to  several  successive 
obligations  to  be  performed  at  differant  times,  it  may  happen  that  one  or 
more  of  these  obligations,  at  the  time  of  performance,  are  due  to  other 
persons  than  the  original  contracting  creditor.  Contracts  of  lease  are 
of  this  character.  The  rents  and  fruits  of  an  immovable  belong  prima- 
rily to  it-s  owner;  but  the  ownership  may  be  transferred  from  one  person 
to  another  pending  the  lease. 

As  rents  are  considered  to  accrue  day  by  day,  and  as  being  due  by 
successive  obligations,  it  may  well  happen  that  the  rents  of  to-day  are 
due  to  A,  and  those  of  to-morrow  to  B,  though  the  lessee  hold  under  one 
and  the  same  contract  all  the  while.  In  principle,  therefore,  where  the 
right  to  receive  the  rents  has  passed  from  one  person  to  another,  the  ten- 
ant can  not  plead,  against  the  latter's  demand  for  rent,  payments  he 
may  have  made,  by  anticipation,  to  the  former. 

A  tenant  who  has  given  negotiable  promissory  notes  for  future 
rents  ought  to  be  considered  in  a  position  similar  to  one  who  has  paid 
his  rents  in  advance.  The  question,  therefore,  presented  for  our  decision 
is,  when  rents  to  accrue  in  the  future  have  been  paid  in  advance  by 
cash  or  negotiable  notes,  does  a  seizure  of  the  leased  immovable  by  a 
judgment  creditor  of  lessor  operate  a  seizure  of  rents  accruing  after 
the  seizure? 

As  the  lease  in  this  case  was  not  recorded  in  the  conveyance  office, 
the  question  is  not  affected  by  the  registry  laws.  "  All  sales,  contracts, 
and  judgments  affecting  immovable  property  which  shall  not  be  so 
rcQorded,  shall  be  utterly  null  and  void,  except  between  the  parties 
thereto."  C.  C.  2266.  See  also  C.  C.  2264,  which  provides:  "No  notarial 
act  concerning  immovable  property  shall  have  any  effect  against  third 
persons,"  unless  recorded  in  the  conveyance  office.  These  are  nega- 
tives pregnant  with  affirmatives  to  the  effect  that  contracts  "  affecting  " 
or  "concerning"  immovables  (and  therefore  leases  thereof),  will  have 
effect  against  third  persons,  if  duly  recorded;  just  as  sales,  mortgages, 
etc.,  affect  them  when  recorded.  It  would  seem  that  where  a  lease  of 
real  estate  has  been  made  in  good  faith  and  duly  recorded,  a  creditor  of 
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the  lessor,  seizing  the  property,  will  take  it  subject  to  the  rights  of  les- 
see under  the  contract,  unless  the  seizing  creditor  have  a  mortgage  or 
privilege  anterior  to  the  registered  lease.  If,  in  such  a  case,  the  tenant 
have  paid  his  rents  in  advance  for  the  whole  term,  either  in  cash  or  in 
negotiable  notes,  the  seizing  creditor,  having  no  anterior  mortgage  or 
privilege,  can  not,  nor  can  any  subsequent  purchaser,  exact  rents  until 
the  expiration  of  the  term.  But,  as  we  liave  stated,  the  tenant  Boyd 
holds  under  an  unrecorded  lease,  and  any  payments  of  rent  which  he 
may  have  made  by  anticipation,  to  Clark,  are  without  effect  ns  against 
creditors  or  subsequent  purchafiers  of  Clark.  But  it  is  contended  by 
the  counsel  of  Boyd  that  until  the  seizure  made  by  plaintiffs  ultimates 
in  a  sale  of  the  property  they  can  not  take  the  rents;  that  it  is  only  by 
title  of  owner,  and  after  that  title  is  acquired,  that  rents  can  be  demanded- 
It  is  true  that  the  right  to  take  rents  must  be  derived  from  or  through 
the  owner;  but  it  is  not  true  that  the  person  exercising  this  right  of  the 
owner  must  be  the  owner  himself.  His  creditors  may  exercise  that 
right,  and  may  even  do  so  in  cases  and  under  circumstances  where  be 
could  not  himself  do  so,  as  we  shall  see  hereafter.  The  law  undoubt- 
edly gives  the  creditor  the  right  to  seize  the  debtor's  property;  and  arti- 
cle 466,  C.  C.  declares  that:  "The  fruits  of  an  immovable  *  ♦ 
produced  while  it  is  under  seizure  are  considered  as  making  part  thereof, 
and  inure  to  the  benefit  of  the  person  making  the  seizure."  Article  G56. 
C.  P.,  provides:  "  When  the  sheriff  seizes  houses  or  lands,  he  must 
take  at  the  same  time  all  the  rents,  issues,  and  revenue  which  thi.-*  prop- 
erty may  yield."  How,  in  the  face  of  these  provisions,  can  it  be  main- 
tained that  the  seizing  creditor  can  not  as  such,  and  through  the  sheriff, 
demand  and  take  the  rents  of  the  seized  premises?  The  distinction, 
therefore,  attempted  to  bo  drawn  between  the  effects  of  a  seizure  and 
those  of  an  actual  sale  under  the  writ  is  more  seeming  than  real.  The 
law  does  not  more  clearly  or  explicitly  give  the  right  of  taking  the  fruits 
to  the  owner,  than  it  does  to  the  seizing  creditor  of  the  owner.  Both 
rights  are  unquestionable,  for  both  are  positively  given  by  the  law. 
This  distinction,  too,  when  pushed  to  its  legitimate  results  leads  to  legal 
absurdity.  Thus  A,  being  a  judgment  creditor  of  B  for  SlOO,  seizes  an 
immovable  producing  a  monthly  rent  of  8500.  The  law  commands  the 
sheriff  to  take  those  rents  in  satisfaction  of  the  writ,  and  declares  that 
they  inure  to  the  benefit  of  the  seizing  creditor.  Before  a  sale  of  the 
immovable  can  possibly  be  effected,  the  rents  satisfy  and  therefore 
extinguish  the  writ.  But  it  is  argued  that  these  rents  can  not  be  taken 
and  applied  to  the  writ  until  after  the  sale,  which  can  not  be  made 
because  there  is  nothing  duo  under  the  writ! 

But  it  is  urged  in  the  second  place  that  the  seizing  creditor,  under 
garnishment  process,  can  have  no  other  or  greater  right  than  his  debtor. 
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In  our  opinion,  under  the  facts  of  the  case  before  us,  the  process  of 
garnishment  was  unnecessary,  and  constituted  simply  another  seizure  of 
what  was  already  under  seizure.  The  rents  and  fruits  of  an  immovable 
under  seizure  "  are  considered  as  making  part "  of  the  thing  seized — C, 
C.  466-nand  the  sheriff  is  required  "  to  take  them."  C.  R  656.  But,  if 
unnecessary,  it  was  a  convenient  form  for  testing  the  tenant's  liability. 
The  proposition  that  the  rights  of  a  seizing  creditor,  in  garnishment 
process,  are  precisehj  measured  by  those  of  his  debtor,  must  be  taken 
ciun  granx)  sails,  and  is  not  absolutely  true.  Garnishment  under  a  ft.  fa, 
is  simply  a  mode  of  seizing  incorporeal,  intangible  things.  There  is  no 
philosophic  reason  for  distinguishing  between  the  rights  of  a  creditor 
seizing  btj  garnishment  intangible  things,  and  those  of  a  creditor  seizing, 
by  the  hand  of  the  sheriff  corporeal  or  tangible  things.  And,  in  point  of 
fact,  both  classes  of  creditors  often  exercise  other  and  greater  rights 
than  their  debtors  have  or  can  exercise.  The  debtor  may  have  so 
divested  himself  of  rights  as  to  prevent  his  exercising  them,  without  hav- 
ing done  it  so  as  to  debar  his  creditors  from  exercising  them.  Thus,  in 
the  sale  of  movables  and  incorporeal  rights,  delivery  in  one  case,  C.  C. 
1922, 1923,  and  notice  to  the  debtor  in  the  other,  C.  C.  2642,  2643,  are 
essential  to  bind  and  give  effect  against  creditors,  though  the  debtor 
himself,  who  sold,  is  bound  without  delivery  or  notice.  In  either  case 
the  creditor  may  sieze  directly  or  by  garnishment,  as  the  case  may  be, 
and  exercise  rights  therefore  which  the  debtor  himself  could  not  exer- 
cise. In  the  very  case  before  us  it  is  clear  that  Clark,  having  received 
in  advance  the  rents  for  the  term  of  the  lease,  could  not  do  what 
we  think  his  creditors  have  a  clear  right  to  do,  to  wit:  compel  the 
tenant,  Boyd,  to  pay  the  rents  from  and  after  the  date  of  the  seiz- 
ure into  the  hands  of  the  sheriflf.  This  is  because  the  payments 
made  by  anticipation  under  an  unrecorded  lease  though  binding  on 
the  lessor  are  not  so  on  his  creditors.  Nor  are  these  principles 
more  inequitable  when  applied  to  a  lessee  than  when  applied  to 
a  purchaser  of  immovables  without  registry,  or  movables  without 
delivery.  If  a  vendee  in  such  case  can»  by  seizure,  be  deprived  of  pos- 
session and  enjoyment  under  his  purchase,  why  not  a  lessee?  If,  in 
such  case,  it  is  no  defense  that  the  vendee  has  paid  the  price,  why 
should  it  be  that  the  lessee  has  paid  the  rent?  The  principles  involved 
in  the  two  cases  are  the  same,  anil  by  no  means  novel.  The  judgment 
below  condemned  the  garnishee  to  pay  the  rent  after  seizure,  and  we 
think  it  is  correct. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed  with  costs. 
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On  Application  for  Rehe.\ring. 

la  the  opinion  heretofore  rendered  in  this  cose  we  held  that  under 
articles  2264  and  2266  of  the  Revised  Civil  Code  an  unrecorded  lease  of 
real  estate  was  "  loithoiii  effect "  "null  and  void  "  as  against  subsequent 
bona  fide  purchasers  and  creditors  of  the  lessor.  These  articles  were 
incorporated  in  the  Code  of  1870  for  the  first  time,  though  there  was 
in  the  Acts  of  1855  a  statute  to  the  same  effect  as  article  2264.  Article 
2266,  as  it  now  exists,  is  substantially  new  legislation,  and  appears  in  the 
Code  of  1870  for  the  first  time.  We  do  not  think  these  facts  warrant  or 
sustain  the  assertion  made  by  the  cjunsel  that  we  have  "audilenly  hitro- 
duced  into  our  jwisprudence  a  doctrine  at  war  with  the  settled  luews  of 
half  a  century,''  As  we  have  seen,  article  2266  is  but  eight  years  old, 
and  if  the  jurisprudence  were  settled  differently  a  half-century  ago,  we 
do  not  feel  at  liberty  to  adhere  to  doctrines  which  would  be  in  direct 
conflict  with  a  later  provision  of  the  Code.  But  as  we  are  not  referred 
by  the  counsel  to  any  of  the  cases  which  establish  Jiis  views,  and  know- 
ing of  none  ourselves,  we  are  dispensed  from  its  further  notice.  It  may 
be  that  the  rule  of  article  2266  is  a  harsh  one.  If  so  we  are  not  the 
proper  authority  to  change  it. 

But  the  counsel  says  that  we  declare  the  lease  from  Clark  to  Boyd 
without  effect  and  null  and  void  as  to  Summers  and  Brannins,  and  yet 
proceed  to  enforce  it  against  Boyd.  In  response  to  this  we  have  only  to 
say,  that  when  Mr.  Boyd's  enjoyment  under  the  lease  was  disturbed  by 
the  seizure  he  had  the  perfect  right  to  abandon  the  premises,  and  pro- 
ceed against  Clark  for  restitution  of  the  rents  he  had  paid  in  advance 
(by  negotiable  promissory  notes).  But  if  he  elected  to  continue  his  pos- 
session after  the  seizure,  with  the  sheriff's  consent,  and  without  chang- 
ing the  terms,  there  was,  as  it  were,  a  tacit  reconduction  or  attornment, 
and  the  seizing  creditor  properly  measured  his  claims  by  the  agreed 
rents. 

We  made  no  reference  to  "  Maduel  vs.  Mousseaux,"  29  A.  231, 
because  we  did  not  then  and  do  not  now  consider  that  case  as  in  con- 
flict with  .our  views  in  this.  That  case  announces  correctly  the  general 
rule  as  to  the  liabilities  of  garnishees.  This  case  rests  upon  wholly  dil- 
ferent  principles,  and  is  based  upon  exceptions  to  that  rule.  We  do  not 
share  the  counsel's  fears  as  to  the  disastrous  consequences  which  are  to 
follow  our  ruling  in  this  case.  On  the  contrary,  we  think  that  the  rule 
of  article  2266  is  a  very  salutary  one.  and  in  perfect  harmony  with  the 
theory  of  our  constitution  and  laws  on  the  subject  of  registry.  If  you 
will  not  give  effect  to  a  sale,  or  a  donation,  or  a  grant  of  usufruct,  or 
mortgage,  or  privilege  as  against  third  persons,  without  registry,  why 
should  the  rule  differ  for  leases,  which  may  be  for  long  series  of  years  ? 
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There  is  no  doubt  that  the  general  rule  is  "  that  no  one  can  transfer  a 
greater  right  than  he  himself  has;  except  (saj's  article  201J3  C.  C.)  where 
the  neglect  of  some  formality  required  by  law  haa  subjected  the  owner  of 
the  real  incumbrance**  (such  as  servitude**t  leases,  etc.)  *'t()  a  loss  of  bis 
right,  in  favor  of  a  creditor  or  bona  file  purchaser."  That  is  precisely 
the  case  here.  Boyd  neglected  a  formality  required  by  law  for  the  pres- 
ervation of  his  rights  against  creditors  of  Clark. 

This  article  2015  fully  sustains  the  other  proposition  maintained  in 
this  case,  to  wit:  that  when  a  lease  of  real  estate  has  been  preserved  by 
the  formality  of  registry,  and  is  made  in  good  faith,  without  fraud,  it  is 
good  against  subsequent  purchasers  and  creditors,  without  precedent, 
mortgages,  or  privileges,  and  rents  paid  in  advance  by  the  tenant  can 
not  be  demanded  again  or  his  enjoyment  disturbed. 

We  see  no  reason  to  doubt  the  correctness  of  our  decree  in  this  case, 
and  the  rehearing  is  refused. 


No.  6962. 

John  O'Connor  et  al.  vs.  Sheriff  et  al. 

Matters  that  could  have  beeu  urced  by  way  of  defense,  on  the  orifjrinal  trial  of  a 
case,  and  on  appeal  from  the  judgment  in  the  case,  afford  no  grounds  for  enjoin- 
ing tha  execution  of  that  judgment. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea,  J. 

Herron  &  Bird  and  Beal  for  plaintiffs  and  appellants. 

Jno.  H.  Lamun,  District  Attorney,  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  In  June,  1876,  aflfldavit  was  made  against  Brown,  Ten- 
nant,  and  others,  charging  them  with  shooting  on  sixteenth  June,  1876, 
one  James  Ellis,  with  intent  to  murder. 

Warrants  issued  and  the  parties  were  arrested  and  committed. 

Brown  and  Tennant  applied,  on  fifteenth  July,  for  preliminary 
examination  and  the  district  judge  granted  an  order  therefor.  An  order 
was  also  granted  fixing  the  bonds  of  accused  at  $500  each,  to  appear 
and  answer  the  charge  *'or  shooting  with  intent  to  kill." 

On  Augus:  12, 1876,  Brown  and  Tennant,  as  principals,  entered  into 
bond  with  O'Connor  and  others  (plaintifTs  herein)  as  sureties,  in  the  sum 
of  1^1000,  for  their  appearance  in  the  Fifth  District  Court  on  seventh 
November,  1876,  pursuant  to  said  order. 

At  the  March  term,  1877,  the  grand  jury  found  an  indictment  against 


aO    441| 

100    776 
100    782 

»    ^ 


442  SUPREME  COURT  OF  LOUISIANA, 


O'Connor  et  al.  vs.  Sheriff  et  al. 


Brown,  Tennant,  and  others  for  the  murder  of  one  James  Ellis  on  the 
sixteenth  June,  1876. 

On  April  7, 1877,  judgment  was  rendered  forfeiting  said  bond  and 
giving  judgment  against  the  principals  and  sureties  therein  i?i  solido  for 
$1000. 

The  sureties  took  a  devolutive  appeal  from  this  judgment  of  forfeit- 
ure, which  is  now  pending  in  this  court. 

A  writ  of  fi.  fa.  having  issued  on  this  judgment  of  forfeiture,  the 
sureties  bring  this  suit  to  enjoin  the  sale  of  their  property  seized  there- 
under, and  to  annul  the  judgment,  for  the  following  reasons: 

1.  That  "there  is  no  such  bond  ordered.  It  does  not  appear,  and 
the  fact  is  no  such  bond  as  the  one  forfeited,  and  on  which  execution  has 
issued,  was  ever  ordered  by  any  competent  authority." 

2.  "  That  at  the  time  of  the  forfeiture  there  was  no  such  charge 
pending  against  the  principals  as  that  mentioned  in  the  forfeited  bond.'* 

3.  ''  At  the  time  of  signing  said  bond  there  was  no  charge  pending 
in  the  Fifth  District  Court  against  said  principals." 

4.  "  There  never  was  and  never  has  been  in  said  court  any  charge 
against  them  for  shooting  with  intent  to  kill." 

5.  "  There  is  no  such  offense  known  in  Louisiana  as  that  described 
in  the  bond." 

6.  That  petitioners  had  no  opportunity  before  judgment  to  uiige 
these  defenses. 

The  defendants  in  injunction  filed  sundry  peremptory  exceptions, 
and,  among  others,  that  the  grounds  alleged  could  only  be  urged  as 
matter  of  defense  in  the  court  below,  or  on  appeal  from  the  judgment 
in  the  proceeding  for  forfeiture,  and  could  not  be  set  up  by  way  of 
injunction  and  action  of  nullity  against  that  judgment. 

The  court  below  dissolved  the  injunction  and  rejected  plaintiffs' 
demands.  They  took  a  suspensive  appeal,  but  failing  to  prosecute  it, 
the  attorney  for  the  State  has  procured  and  filed  the  transcript  and 
prays  for  affirmance  of  the  judgment,  with  an  amendment,  allowing 
general  and  special  damages. 

Wo  think  the  exception  above  stated  was  well  taken.  All  the 
grounds  alleged  by  plaintifTs  were  matters  determinable  by  the  record 
of  the  proceeding  in  the  case  of  the  State  vs.  Tennant  et  al.,in  which 
the  judgment  of  forfeiture  was  rendered.  It  is  well  settled  that  mat- 
ters which  can  be  urged  by  -way  of  defense,  and  on  appeal,  afford  no 
grounds  for  an  injunction.  This  case  is  not  distinguishable  from  that 
in  13  A.  111.  See  14  A.  656;  25.  A.  538;  and  26  A.  34.  We  do  not  think 
this  a  proper  case  to  award  damages. 

Wo  see  no  error  in  the  judgment  appealed  from,  and  it  is  therefore 
affirmed  with  costs. 
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H.  W.  Hamun  et  al.  vs.  the  Board  of  Liquidators.    Isidore  Newman, 

Intervenor. 

In  the  absence  of  proof  to  the  contrary,  it  must  be  assumed  that  in  the  issue,  and 
negotiation  of  certain  State  bonds  nearly  twenty-five  years  a^o,  the  (tovernor 
and  Treasurer,  who  were  charged  with  their  issue  and  negotiation,  fulfilled  the 
trust  confided  to  them  in  accordance  with  the  terms  of  the  law  which  author- 
ized the  issue  of  the  bonds. 

Where  bonds  of  the  State,  payable  to  the  order  of  a  certain  payee,  and  indorsed  in 
blank  by  the  payee,  are  offered  and  received  in  evidence  without  objection,  the 
indorsements  will  be  deemed  suflflciontly  proved  to  establish  in  the  holder,  a 
legal  title  to  the  bonds. 

Under  the  plea  of  general  denial,  in  a  suit  brought  to  enforce  the  funding  of  certain 
State  bonds,  evidence  is  not  admissible  to  prove  an  adverse  title  to  the  one 
declared  on  by  the  holder  of  the  bonds. 

In  suits  between  holders  of  bonds  and  the  Board  of  Liquidation,  (under  the  fund- 
in-j  acts  of  1874  and  1875)  the  only  question  that  can  be  put  at  issue  is  the  validity 
of  the  bonds,  as  obligations  of  the  State.  The  issue  of  the  otmershij)  of  the 
bonds  can  not  be  raised,  save  by  a  rival  claimant,  intervening  and  setting  up  an 
adverse  title. 

The  mere  fact  that  a  certain  bond  of  the  State  belongs  to  one  of  the  issues  declared 
by  the  act  of  1875  to  be  questioned  and  doubtful,  will  not  authorize  the  holder  of 
that  bond  to  intervene  in  a  suit  brought  against  the  Board  of  Liquidators  by  the 
holder  of  bonds  belonging  to  another  of  the  questioned  and  doubtful  issues. 

Bonds  of  the  State  that  appear  to  have  been  issued  according  to  law,  and  to  have 
had  a  lawful  consideration,  are  valid  obligations  of  the  State  entitled  to  be 
funded. 

The  costs  of  a  suit  brought  by  the  holder  of  bonds  to  compel  the  Board  of  Liqui- 
dators to. fund  his  bonds,  must  be  paid  out  of  the  treasury  of  the  State,  if  the 
Board  is  cast  in  the  sui\ 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Rogers y 
J. 

Kemiard,  Howe  <S;  Prentiss,  for  plaintiff  and  appellee. 

H.  X.  Ogden,  Attorney  General,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Plaintiflfs,  assignees  of  the  Exchange  Bank  of  Canandai- 
gua,  allege  that  they  are  the  lawful  holders  and  owners  of  five  bonds, 
Nos.  13,  14,  15,  16,  20,  of  the  State  of  Louisiana,  issued  to  the  Baton 
Rouge,  Grosse  Tete,  and  Opelousas  Railroad  Company  in  accordance 
with  Acts  Nos.  179,  231,  271,  of  1853,  in  exchange  for  stock  of  said  com- 
pany, indorsed  by  said  company,  and  purchased  by  their  assignees  in 
open  market,  in  the  city  of  New  York,  in  good  faith,  for  value,  without 
notice. 

That  they  desire  to  fund  said  bonds,  under  the  provisions  of  Act 
No.  3,  of  1874;  but  the  Board  of  Liquidation  refuse  to  fund  them,  alleg- 
ing they  are  forbidden  to  do  so  by  Act  No.  11,  of  1875,  extra  session. 

That  said  bonds  were  issued  in  strict  conformity  to  law,  and  not  in 


444  SUPREME  COURT  OF  LOUISIANA, 


Hamlin  et  al.  vs.  the  Board  of  Liquidators. 


violation  of  tlie  constitution  of  this  State,  or  of  the  United  States,  and 
for  a  valid  consideration;  and  that  they  are  entitled  to  be  funded. 

They  pray  that  it  be  decreed  that  these  bonds  were  issued  in  strict 
eonformity  to  law,  and  not  in  violation  of  the  constitution  of  the  United 
States,  or  of  this  State,  and  for  a  valid  consideiation;  and  that  they 
ought  to  be  funded. 

Isidore  Newman  intervened,  alleging  that  he  is  lawful  holder  an:i 
owner  for  value  and  in  good  faith,  of  one  bond  of  the  State  of  Louisiana, 
issued  under  the  act  for  the  relief  of  the  State  treasury,  approved  April 
30, 1853,  to  the  order  of  the  State  Treasurer,  and  by  him  ind»>r3ed,  being 
No.  605  of  said  issue. 

The  other  allegations  and  the  prayer  correspond  with  those  iu  the 
petition  of  plaintilTs. 

The  Attorney  General  appeared  for  the  Board  T>f  Liquidation,  and 
answered  the  demands  of  plaintiffs  and  intervenor  by  general  denial. 
Ho  afterward  filed  amended  answers,  alleging  that  the  bonds  in  ques- 
tion are  not  valid  obligations  in  the  hands  of  relators;  that  the  Act  No. 
81,  of  1872,  so  far  as  it  authorized  the  re-issue  of  the  said  bonds,  is  void; 
and  that  the  State  has  received  no  valid  consideration  foF  them. 

The  judgment  of  the  district  court  was  in  favor  of  plaintiffs  and 
intervenor,  as  prayed  for;  and  we  are  called  upon  to  review  that  judg- 
ment. 

By  the  constitution  of  1845,  article  113,  the  Legislature  was  forbid- 
den to  "  pledge  the  faith  of  the  State  for  the  payment  of  any  bonds, 
bills,  or  other  contracts  or  obligations,  for  the  benefit  or  use  of  any 
person  or  persons,  corporations,  or  body  politic  whatever." 

Works  of  internal  improvement,  considered  to  be  of  great  impor- 
tance to  the  public  interest,  were  projected,  for  the  prosecution  of  which 
the  aid  of  the  State  was  deemed  essential;  and  one  of  the  chief  objects 
of  calling  the  convention  of  1852,  was  to  remove  the  restrictions  on  the 
legislative  power  to  contract,  imposed  by  the  constitution  of  1845.  We 
are  indebted  to  this  convention  for  the  constitution  of  1852,  article  109 
of  which  gave  power  to  the  legislature  "  to  grant  aid  to  companies  or 
associations  of  individuals,  formed  for  the  exclusive  purpose  of  making 
works  of  internal  improvement  wholly  or  partially  within  the  State,  to 
the  extent  of  one  fifth  of  the  capital  of  such  companies,  by  subscription 
of  stock,  or  loan  of  money,  or  public  bonds." 

Article  114,  of  the  constitution  of  1845,  provided  that  "  the  a^re- 
gato  amount  of  debts  hereafter  contracted  by  the  Legislature  shall 
never  exceed  one  hundred  thousand  dollars,  except  in  case  of  war,  to 
repel  invasions  or  suppress  insurrections,  unless  for  some  single  object 
or  work,  to  be  distinctly  specified  therein." 

Article  110,  of  the  constitution  of  1852,  fixed  the  limit  of  liabilities 
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that  might  be  incurred  at  eight  millioDB  of  dollars;  and  article  111  re- 
quired the  Legislature,  in  the  law  creating  a  debt  exceeding  one  hun- 
dred thousand  dollars,  "  to  provide  adequate  ways  and  means  for  the 
payment  of  the  current  interest  and  of  the  principal,  when  the  same 
snail  become  due." 

The  Legislature  of  1853,  the  first  that  met  under  the  constitution  of 
1852,  exercised  freely  the  power  conferred  by  that  instrument.  Act  No. 
179,  the  sole  object  of  which  was  "  to  grant  the  aid  of  tho  State  to  the 
Grosse  Tete  and  Baton  Rouge  Plank-road  Company,"  made  it  the  duty 
of  the  State  Treasurer,  within  ten  days  after  the  passage  of  the  act,  to 
subscribe,  on  behalf  of  the  State,  for  two  thousand  shares,  of  twenty - 
five  dollars  each,  of  the  stock  of  the  company,  that  being  one  fifth  of 
the  whole  number  of  shares,  representing  one  fifth  of  the  entire  capital. 

The  object  of  Act  No.  231,  as  declared  by  the  title,  was  "to  pro- 
vide for  the  manner  of  giving  the  aid  of  the  State  to  railroad  and  plank- 
road  companies."  It  authorized  the  issue  of  bonds  of  the  State,  each 
for  81000,  having  forty  years  to  run,  bearing  six  per  cent  interest,  to  the 
order  of  the  company,  to  be  delivered  to  the  company,  at  par,  in  pay- 
ment for  stock  taken  and  subscribed  by  the  State,  for  an  amount  equal 
to  one  fourth  of  the  amount  actually  received  by  the  company  from  its 
other  stockholders.  Provision  was  made  for  the  payment  of  the  current 
interest  and  principal  of  these  bonds;  and  by  section  two  "said  bonds 
may  be  transferred  by  the  indorsement  of  the  president  and  secretary 
of  the  company." 

The  Grosse  Tete  and  Baton  Rouge  Plank-road  Company  was  organ- 
ized by  notarial  act,  under  the  general  corporation  law  of  the  State.  By 
Act  No.  271  of  1853  the  charter  was  amended,  and  the  company  was 
incorporated  under  the  name  of  the  "  Baton  Rouge,  Grosse  Tete,  and 
Opelousas  Plank-road  Company;"  and,  by  section  four,  "with  the  vote  of 
two  thirds  of  the  stock  of  said  company,  said  road,  or  any  part  thereof, 
may,  at  any  time,  be  converted  into  a  railroad  or  common  toll  road." 

The  testimony  of  Andrew  S.  Herron,  formerly  Secretary  of  State, 
proves  that  the  five  bonds  held  by  plaintiffs,  which  are  for  $1000  each, 
dated  April  7, 1855,  were  issued  to  the  "  Baton  Rouge,  Grosse  Tete,  and 
Opelousas  Railroad  Company,  in  1855  and  1856,  in  exchange  for  stock  of 
the  company  subscribed  by  the  State  under  and  in  conformity  with  Acts 
Nos.  179,  231,  271,  of  1853.  The  railroad  was  at  first  a  plank-road;  but 
at  the  time  of  the  issue  of  these  bonds  it  had  been  converted  to  a  rail- 
road under  its  said  name,  under  the  provisions  of  the  law." 

The  Auditor  of  Public  Accounts  certifies  that  these  five  bonds.  "  in 
favor  of  the  Baton  Rouge,  Grosse  Tete,  and  Opelousas  Railroad  Company, 
were  issued  to  said  company  in  accordance  with  Act  No.  231  of  1853." 

Act  No.  277  of  1853,  entitled  "An  Act  to  provide  the  means  necessary 
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for  the  relief  of  the  treasury  of  the  State,"  authorized  the  Governor  to 
issue  bonds,  in  sums  of  S560  each,  having  forty  years  to  run,  for  the 
total  amount  of  3750,000.  It  was  the  duty  of  the  Governor,  forthwith, 
by  publication  for  sixty  days,  to  invite  proposals  for  the  purchase  of 
these  bonds,  and  to  accept  the  bef«t  price  offered,  not  less  than  par.  This 
Act  provided  for  the  payment  of  the  current  interest  and  principal  of 
these  bonds. 

These  several  acts  eeem  to  have  been  very  carefully  drawn,  and  to 
have  been  in  strict  conformity  to  the  power  conferred  by  the  constitution 
of  1852,  articles  109, 110,  111. 

The  five  bonds  held  by  plaintiffs,  and  the  bond  held  by  intervener, 
and  the  indorsements  on  them,  appear  by  the  note  of  evidence,  to  have 
been  offered  and  received  without  objection.  Those  held  by  plaintiff 
purport  to  have  been  indorsed  in  blank  by  the  president  and  secretary 
of  the  company  to  the  order  of  which  they  were  made  payable;  and  the 
bond  held  by  intervenor  purports  to  have  been  indorsed  in  blank  by  the 
State  Treasurer,  to  whose  order  it  was  made  payable. 

The  mere  legal  title  of  these  bonds  is  in  the  bearer,  any  holder  in 
virtue  of  the  indorsements  in  blank  by  the  payees,  which,  having  been 
offered  and  received  in  evidence  without  objection,  were  sufficiently 
proven,  and  must  have  their  legitimate  effect,  that  is,  to  show  title  in 
the  holders  for  the  purposes  of  the  suit. 

The  Attorney  General  offered  certificates  of  the  Treasurer  to  prove 
that  these  bonds  belonged  to  the  "  free-school  fund,"  and  that  they  were 
sold  as  assets  of  that  fund  under  act  eighty-one  of  1872.  As  they  were 
not  issued,  and  did  not  originally  belong  to  that  fund,  the  position  thus 
taken  by  the  Attorney  General  virtually  admits  the  genuineness  of  the 
indorsements,  by  which  alone  they  purport  to  have  passed  from  the 
ownership  and  dominion  of  the  original  payees;  but,  independently  of 
this,  the  indorsements  are  sufficiently  proven,  as  already  stated. 

The  five  bonds  held  by  plaintiffs  are  each  for  the  amount  and  in  the 
form  prescribed  by  the  act  231  of  1853.  They  were  transferred  by  the 
indorsement  of  the  president  and  secretary  of  the  company  to  which 
they  were  issued,  as  authorized  by  that  act;  and  they  were  issued  and 
delivered  to  the  company  in  payment  for  stock  taken  and  subscribed  by 
the  State,  in  accordance  with  acts  179,  231,  271,  of  1853,  in  conformity  to 
articles  109, 110,  111,  of  the  constitution  of  1852. 

The  bond  held  by  intervenor  is  one  of  the  series  each  for  3500, 
which  the  Legislature,  by  act  No.  277,  of  1853,  authorized  the  Governor 
to  issue  in  aid  of  the  treasury  of  the  State.  It  was  proper  to  make 
these  bonds  payable  to  the  order  of  the  Treasurer;  and  the  bond  in 
question  was  legally  transferred  and  made  payable  to  bearer  by  the 
official  indorsement  in  blank  of  the  payee. 
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In  the  absence  of  proof,  or  even  suggestion  to  the  contrary,  it  must 
be  assumed  that  what  the  Governor  and  the  State  Treasurer  did,  nearly 
a  quarter  of  a  century  since,  in  virtue  and  in  execution  of  a  power  and 
trust  conferred  by  special  law,  was  done  in  accordance  with  the  terms 
and  requirements  of  that  law;  and  that  the  bond  held  by  intervener, 
one  of  those  issued  for  the  relief  of  the  State  treasury,  was  negotiated 
to  the  highest  bidder  at  not  less  than  par,  after  proposals  had  been 
invited,  as  required  by  the  act  Indeed,  the  attempt  of  the  Attorney 
General  to  prove  that  this  and  the  bonds  held  by  plaintiffs  belonged  to 
the  free-school  fund  necessarily  pre-supposed  that  they  were  valid  obli- 
gations of  the  State,  and  that  they  passed  lawfully  as  such  to  that  fund, 
in  virtue  of  transfers  sufficient  to  divest  the  title  of  the  original  payees. 

It  will  be  observed  that  neither  the  original  nor  the  amended 
answers  set  up  any  title  or  claim  to  the  bonds  in  question.  When  the 
Attorney  General  offered  proof  that  they  had  belonged  to  the  free- 
school  fund,  and  that  they  were  sold  under  act  eighty-one  of  1872  at 
certain  rates  per  cent,  counsel  for  plaintiffs  and  intervener  objected  on 
the  grounds: 

First — That  the  answer  is  a  general  denial;  and  it  is  not  competent 
for  the  Attorney  General  to  make  the  proof  sought  to  be  made. 

Second — That  the  bonds  on  their  face  do  not  indicate  to  any  third 
person  or  bona  fide  holder  their  value,  or  any  adverse  ownership  of  any 
kind. 

The  amended  answers  were  filed  nine  days  after  this  testimony  had 
been  offered  and  admitted;  but  if  they  had  been  filed  at  that  time  they 
contain  nothing  which  would  have  made  it  admissible,  if  it  was  not  ad- 
missible under  the  general  denial.  If  the  testimony  tended  to  show  that 
these  bonds  had  belonged  to  the  free-school  fund,  it  tended  equally  to 
show  that  the  State  had  received  a  valuable  consideration  for  them 
twice,  once  when  they  were  issued  to  the  original  payees  and  holders; 
and  again  when  they  were  put  upon  the  market  in  1872. 

The  judge  of  the  district  court  considered  the  objections  as  going 
to  the  effect  not  to  the  admissibility  of  the  testimony;  and  he  overruled 
them  on  that  ground.  We  think  the  testimony  was  not  admissible  to 
prove  an  adverse  title,  because  no  such  title  was  set  up  in  the  answers. 
It  was  not  alleged  that  these  bonds  had  belonged  to  the  free-school 
fund,  nor  that  they  were  re-issued  by  authority  of  act  eighty-one  of  1872. 

The  difference  between  these  bonds  and  those  held  by  Durant  is 
manifest.  These  bonds  on  their  face  are  negotiable,  and  they  purport 
to  have  been  negotiated  by  the  original  payees.  The  bonds  held  by 
Durant  were  issued  under  act  182  of  1857,  and  were  payable  to  the  free- 
school  fund.  On  their  face  they  were  not  negotiable;  and  they  were  not 
originally  designed  to  be  negotiated.    They  were  given  as  evidence  of 
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the  amount  of  money  due  by  the  State  to  the  free-school  fund;  and  they 
eoMld  not  have  been  lawfully  negotiated  or  put  upon  the  market.  29 
An.  77. 

By  act  No.  3  of  1874,  provision  was  made  for  funding  the  outstand- 
ing valid  obligations  of  the  State.  By  act  No.  11  of  1875,  the  Board  of 
Liquidation  created  under  the  Fundidg  Act  of  1874  was  forbidden  to 
fund  certain  bonds  and  warrants,  "  the  legality  of  which  has  been  or 
may  be  questioned,  until  such  bonds  or  warrants  shall  first,  by  final 
decree  of  the  Supreme  Court  of  Louisiana,  have  been  declared  legal 
and  valid  obligation?  against  the  State  of  Louisiana^  and  that  the  same 
were  issued  in  strict  conformity  to  law,  and  not  in  violation  of  the  con- 
stitution of  this  State,  or  of  the  United  States,  and  for  a  valid  consider- 
ation." 

The  second  section  of  this  act  specifies  certain  bonds,  among  others, 
those  issued  to  the  Baton  Bouge,  Grosse  Tete,  and  Opolousas  Railroad 
Company,  amounting  to  330,000,  and  those  issued  for  the  relief  of  the 
State  treasury,  amounting  to  865,000;  but  it  establishes  no  fact  touch- 
ing their  validity,  except  that  it  is  questioned,  and  therefore  the  Board 
of  Liquidation  is  forbidden  to  fund  them  until  that  question  has  been 
finally  passed  upon  by  this  court,  as  provided  by  the  first  section. 

The  funding  act  of  1874  authorized  the  holders  of  bonds  to  bring 
suit  against  the  Board  of  Liquidation  to  enforce  their  asserted  right  of 
funding;  but  neither  that  act  nor  the  act  No.  11  of  1875  provided  the 
means  of  litigating  and  determining  questions  between  the  holders  and 
those  claiming  to  be  owners  adversely  to  them.  No  such  legislation  was 
necessary,  since  the  general  laws  are  amply  sufficient  for  all  such  pur- 
poses. The  suits  provided  for  and  authorized  by  these  two  acts  are  to 
be  brought  against  the  Board  of  Liquidation  alone,  for  the  single  and 
specified  purpose  of  testing  the  legality  and  validity  of  any  questioned 
bonds  or  warrants,  particularly  the  bonds  mentioned  in  the  second  sec- 
tion of  the  a^t  of  1875.  It  does  not  concern  the  Board  to  inquire  whether 
or  not  the  holder,  who  presents  a  bond  for  funding,  is  the  real  owner. 
The  question  which  interests  the  State,  the  question  which  the  act  of 
1875  intends  to  have  determined  contradictorily  with  the  Board  of  Liqui- 
dation, and  in  the  last  resort,  is  whether  the  bond  which  the  holder  seeks 
to  have  funded  is  a  valid  obligation  of  the  Stat^,  and,  as  such,  entitled 
to  be  funded.  Any  controversy  or  question  as  to  the  actual  ownership 
would  be  wholly  foreign  to  the  issues  which  the  act  intends  shall  be 
submitted  to  this  court  for  determination.  It  may  be  that  the  real  owner 
might  intervene,  and  assert  his  title  against  the  plaintiff,  in  a  suit 
brought  under  this  act  by  the  holder  claiming  to  be  owner;  but  if  any 
such  question  could  be  entertained  in  such  a  suit,  the  adverse  title  must 
be  set  up  plainly  and  distinctly  by  the  person  claiming  against  the  appar- 
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ent  owner,  the  holder;  and  it  can  not  be  proven  incidentally  in  a  suit  in 
which  the  holder  and  the  Board  of  Liquidation  are  the  only  parties. 

The  act  of  1875  provides  that  suit  may  be  brought  by  tax-payers,, 
and  that  they  may  intervene  in  any  suit  brought  against  the  Board  of 
Liquidation,  to  test  the  legality  of  any  warrants  or  issue  of  bonds;  and 
it  authorizes  the  holder  of  such  securities,  the  legality,  validity,  or  con- 
sideration  of  which  is  questioned  in  such  suit,  to  intervene  for  the  pro- 
tection of  his  rights. 

It  is  manifest  that  the  intervention  of  Newman  in  this  case  is  not 
authorized  by  this  act.  The  bond  held  by  him  is  not  questioned  or 
attacked  in  the  suit;  nor  is  there  any  thing  in  common  between  it  and 
the  bonds  held  by  plaintifife,  except  that  they  respectively  belong  to 
issues  which  are  questioned,  and  which  the  Board  of  Liquidation  i» 
forbidden  to  fund,  except  on  the  final  decree  of  this  court.  The  case  of 
the  intervener  was  put  at  issue  and  passed  upon  in  the  district  court, 
without  objection;  and  we  see  no  good  reason  why  it  should  not  be  dis- 
posed of  in  this  proceeding;  but  we  think  confusion  might  arise  if  the 
holders  of  bonds  in  no  way  connected  with  those  which  the  plaintiff  seek* 
to  have  funded,  issued  under  a  different  law,  for  wholly  different  purpo- 
ses, to  different  payees,  are  permitted  to  intervene,  and  to  have  their 
separate  and  distinct  demands  passed  upon  in  that  suit.  We  mention 
this  now  in  order  that  such  unnecessary  complications  may  be  avoided. 

FlaintifGs  and  intervener  in  their  answers  to  the  appeal  ask  that  the 
judgment  appealed  from  may  be  so  amended  as  to  decree  that  the  costo 
be  paid  from  the  State  treasury;  and  we  think  they  are  entitled  to  this 
relief  under  the  first  section  of  act  No.  11  of  1875. 

We  find  and  declare,  and  we  intend  that  our  decree  shall  not  extend 
beyond  this,  that  the  five  bonds  held  by  plaintiffs,  each  for  ^1000,  Nos. 
13, 14, 15, 16,  20,  issued  to  the  Batoii  Rouge,  Grosse  Tete,  and  Opelousas 
Railroad  Company,  indorsed  in  blank  by  the  President  and  Secretary  of 
the  company,  and  the  bond  held  by  intervener  for  8500,  No.  605,  issued 
for  the  relief  of  the  State  treasury,  indorsed  in  blank  by  the  payee,  the 
Treasurer,  are  legal  and  valid  obligations  against  the  State  of  Louisiana; 
and  that  the  same  were  issued  in  strict  conformity  to  law,  and  not 
in  violation  of  the  constitution  of  this  State  or  of  the  United  States,  and 
for  a  valuable  consideration;  and  that  they  are  entitled  as  such  to  be 
funded. 

If  there  is  any  adverse  title  or  claim  to  these  bonds,  it  must  be 
asserted  and  litigated  in  a  proceeding  wholly  different  from  this,  and  be- 
tween the  proper  parties.  The  apparent  legal  title  is  in  the  plaintifDs^ 
and  inter venor;  but  if  some  other  persons  are  the  real  owners,  our  de- 
cree does  not  preclude  them. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
29 
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appealed  from  be  so  amended  as  to  decree  that  the  costs  of  this  pro- 
ceeding, as  well  in  the  district  court  as  in  this  court,  be  borne  by  the 
State  of  Louisiana,  and  be  paid  from  the  State  treasury  in  accordanoe 
with  the  terms  and  provisions  of  section  one  of  act  No.  11  of  1875,  extra 
session;  and,  as  thus  amended,  that  said  judgment  be  affirmed,  with 
the  reservation  of  the  rights  of  all  persons  whomsoever  claiming  to  be 
the  owners  of  the  bonds  the  subject  matter  of  this  suit. 
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No.  6888. 

The  State  ex  rel.  Herbert  Geale  vs.  the  Recorder  of  the  First 

Recorder's  Court  of  New  Orleans. 

The  writ  of  certiorari.  Issued  by  a  superior  to  inferior  court,  lies  not  only  in  causes 
of  which  the  superior  court  has  appellate  jurisdiction,  but  likewise  in  causes 
in  which  there  is  no  appeal,  and  where  the  inferior  court  is  of  the  last  resort 

The  only  court  autliorized  to  issue  a  writ  of  certiorari  to  an  inferior  court,  is  the 
one  to  which  all  appeals  from  the  Inferior  court  are  made  returnable. 

This  court  has  not  appellate  jurisdiction  of  criminal  cases  before  the  Recorders' 
Courts  of  New  Orleans,  when  the  penalty  imposed  is  not  death,  nor  imprison- 
ment at  hard  labor,  nor  a  fine  exceeding?  three  hundred  dollars,  nor  where  a  fine 
or  penalty  imposed  by  municipal  corporation  is  not  Involved;  and  henoe  is 
without  authority,  in  such  cases,  to  issue  writs  of  certiorari  to  the  Recorders' 
Courts. 

A  fine  or  penalty  imposed  by  a  State  law.  to  be  exacted  by  the  manristrat'es  of  a  mu- 
nicipal corporation  for  the  use  of  the  corporation,  is  not  a  fine  or  penalty  imposed 
by  the  corporation. 

The  exercise  of  judicial  power  by  the  Recorders  of  New  Orleans,  when  not  ex- 
tended further  than  the  cof^nizance  of  cases  arising?  under  the  regulations  for 
the  police  of  the  city,  is  constitutional.    Such  cases  need  not  be  tried  by  jury. 

A  PPLICATION  for  a  writ  of  certiorari, 

E.  Hutclienson  and  Clias,  8.  Rice  for  relator. 

Jno.  A,  Campbell  for  respondent. 

The  opinion  of  the  co)irt  was  delivered  by 

Manning,  C.  J.  Herbert  Geale  was  arrested  upon  a  warrant,  issued 
by  one  of  the  Recorders  of  New  Orleans,  for  selling  or  otherwise  dis- 
posing of  a  policy,  combination,  or  device  in  a  lottery  to  be  drawn  in  this 
city,  without  license  or  permission  of  the  Company  now  authorized  by 
law,  and  in  violation  of  an  act  of  the  General  Assembly.  He  applied 
to  this  court  for  a  writ  of  certiorari,  commanding  the  Recorder  to  send 
up  a  certified  copy  of  the  proceedings  in  the  cause  then  pending  before 
him«  to  the  end  that  their  legality  may  be  inquired  into  and  determined, 
and  also  for  an  order  injoining  him  from  proceding  further  therein  imtil 
this  Court  had  acted  upon  the  same.     Pro'sisional  orders  were  made 
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accordingly,  and  the  Recorder  having  answered,  we  have  now  to  deter- 
mine whether  the  relator  is  entitled  to  the  relief  he  has  sought 

The  law  which  Geale  is  charged  with  violating  is  an  act  relative  to 
the  unlicensed  sale  of  lottery  tickets  in  New  Orleans,  and  conferring  on 
the  police  courts  the  power  to  suppress  such  sale.  Acts  1874,  p.  47.  The 
petition  alleges  that,  according  to  the  provisions  of  this  act,  no  appeal 
lies  from  a  final  judgment  of  the  Recorder  to  this  Court,  or  to  any  Dis- 
trict court,  and  hence  the  judgment  of  the  Recorder  vill  be  a  decision  of 
the  court  of  the  last  resort,  if  he  shall  try  and  convict  the  relator  upon 
this  charge.  It  is  then  alleged  that  the  Recorder  is  an  inferior  judge, 
over  whom  this  court  has  immediate  appellate  jurisdiction — ^that  he 
-ought  not  to  be  permitted  to  take  jurisdiction  of  the  cause,  or  to  proceed 
to  the  trial  of  relator,  for  the  reason  that  he  would  be  exercising  judicial 
power  which  the  legislature  was  not  competent  to  confer  upon  him — that 
the  Act,  with  the  violation  of  which  he  is  charged,  is  unconstitutional  in 
so  far  as  it  attempts  to  confer  this  jurisdiction  upon  the  police  court, 
because  it  contravenes  arts.  73  and  94  of  the  Constitution,  and  because 
it  denies  the  right  of  trial  by  jury  for  an  offense  against  the  State,  and 
is  partial  and  unequal  in  its  operation. 

The  answer  of  the  Recorder  is: — "  The  respondent  comes  in  obedi- 
ence to  the  mandate  of  the  court  and  for  answer  to  the  rule  says, 

"  1st  That  the  cause  before  him  as  Recorder,  described  in  the  order 
and  mandate  of  the  Court,  under  the  constitution  and  laws  of  the  State 
is  not  examinable  in  this  Court  in  manner  and  form  as  proposed  in  the 
petition  and  rule,  and  that  this  Court  ought  not  to  take  cognissince  of 
the  same. 

"  2d.  That  this  respondent  had  jurisdiction  of  the  said  cause  under 
the  constitution  and  laws  of  this  State,  and  was  proceeding  regularly 
and  lawfully  in  the  determination  of  the  same  as  he  might,  and  that  this 
honorable  court  ought  not  to  entertain  any  motion  or  proceeding  to 
arrest  him,  and  because  that  he  was  proceeding  lawfully  and  regularly 
in  a  matter  submitted  to  him  by  the  Constitution  and  laws,  and  ought  to 
continue  to  exercise  the  jurisdiction  conferred  by  them,  and  because  this 
honorable  court  is  not  charged  with  authority  to  suspend  his  proceed- 
ings, he  prays  judgment  and  that  he  may  be  discharged  from  further 
answer,  and  be  allowed  to  proceed  as  he  was  proceeding." 

An  inquiry  into  the  nature  and  purpose  of  the  writ  of  certiorari  is 
necessary  to  the  proper  presentation  and  understanding  of  the  question 
submitted  to  our  decision. 

The  writ  has  its  origin  in  the  Common  Law.  Blackstone  assigns  to 
it  four  purposes,  1.  to  consider  and  determine  the  validity  of  appeals  or 
indictments,  and  the  proceedings  thereon,  and  to  quash  or  confirm  them 
aa  there  is  cause,  2.  where  it  is  surmised  that  a  partial  or  insufficient 
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trial  will  probably  be  had  in  the  court  below,  the  indictment  is  removed 
in  order  to  have  the  defendant  tried  in  the  Queen's  Bench,  or  before  the 
justices  of  nmpriit«.  The  other  two  purposes  need  not  be  noticed.  The 
writ,  when  issued  to  the  inferior  court  for  removing  any  record  or  other 
proceeding,  as  well  upon  indictment  as  otherwise,  supersedes  the  juris- 
diction of  such  inferior  court  Comm.  book  IV.  p.  321.  Afterwards,, 
another  purpose  was  assigned  to  it,  viz  to  complete  the  records  of  a  civil 
cause,  and  it  is  to  effect  this  purpose  that  it  is  commonly  invoked  here, 
but  it  is  also  used  in  the  common  law  States  to  remove  either  a  civil  or 
criminal  cause  from  an  inferior  to  a  superior  court  for  the  purpose  of 
inquiring  into  the  validity  of  the  proceeding  in  the  lower  court.  In 
England,  certiorari  would  lie  from  the  Court  of  Queen's  Bench  to  justi- 
ces, even  in  cases  which  they  were  empowered  finally  to  hear  and  deter- 
mine.   2  Haw.  P.  C.  286. 

That  these  features  of  the  writ  were  intended  to  be  preserved  here, 
at  least  in  part,  is  manifest  from  the  peculiar  provision  of  art.  857  of  our 
Code  of  Practice; — this  mandate  is  only  granted  in  cases  where  the  suit 
is  to  be  decided  in  the  last  resort,  and  where  there  lies  no  appeal,  by 
means  of  which,  proceedings  absolutely  void  might  be  set  aside.  And 
that  it  was  intended  to  be  applied  to  both  criminal  and  civil  causes  is 
apparent  from  the  instances,  given  by  way  of  illustration,  where  the 
writ  may  be  used — when  the  inferior  judge  has  refused  to  hear  the  party 
or  his  witnesses — when  he  has  pronounced  sentence  without  having  dted 
them  to  appear. 

It  will  be  observed  then,  that  this  article  of  the  Code  of  Practice,  so 
far  from  restricting  the  operation  of  the  writ  to  causes  of  which  the 
superior  court  has  appellate  jurisdictton,  was  framed  expressly,  for  those 
causes  wherein  there  was  no  appeal,  and  where  the  inferior  court  was  of 
the  last  resort.  Then  as  to  the  source  from  which  the  writ  must  ema- 
nate, art.  860  provides  that  it  can  only  be  directed  to  an  inferior  judge  by 
the  court  having  immediate  appellate  jurisdiction  over  him,  and  by  no 
other — not  that  the  court  issuing  the  writ  shall  be  vested  with  jurisdic- 
tion of  the  cause,  for  the  removal  of  which  the  writ  is  sought,  but  it 
must  be  the  court  to  which  appeals  lie  direct  fiom  the  judge  in  such 
causes  as  are  appealable. 

The  peculiarities  of  these  two  articles  have  been  to  all  appearance 
very  little  noticed  in  our  jurisprudence.  The  petition  in  this  cause,  so 
far  from  asking  for  the  writ  to  bring  before  us  a  cause  that  is  appealable, 
makes  the  fact  that  the  cause  is  unappealable  the  foundation  of  the 
relator's  right  to  the  writ.  It  is  because  the  judgment  of  the  Becorder, 
when  pronounced,  will  be  a  decision  in  the  last  resort,  that  he  prays  the 
issuance  of  a  writ  which  will  enable  us  to  set  aside  proceedings  that  he 
claims  are  absolutely  void. 
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Now  if  we  derived  our  jurisdiction  from  the  Code  of  Practice,  we 
should  unquestionably  have  the  power  to  have  the  proceedings  of  the 
Recorder  brought  before  us  for  examination  of  their  validity.  That 
Code  contemplates  and  provides  for  such  examination  in  unappeal- 
able cases,  arts.  855-866.  We  have  therefore  to  inquire  whether  we 
are  forbidden  or  permitted  by  the  organic  law  to  take  jurisdiction  of 
-this  cause. 

The  Constitution  commands  that  we  shall  have  appellate  jurisdiction 
only,  except  in  cases  which  it  alone  shall  designate,  and  it  has  desig- 
nated but  one,  i.  e.  the  power  to  issue  writs  of  habeas  corpus  in  cases 
where  we  may  have  appellate  jurisdiction.  The  cases  to  which 
this  jurisdiction  shall  ei^tend  are  enumerated  and  classified,  and 
among  them  are  those  in  which  the  constitutionality  or  legality  of  any 
fine,  forfeiture  or  penalty  imposed  by  a  mimicipal  corporation  shall  be 
in  contestation,  whatever  may  be  the  amount  thereof.  In  criminal  cases 
the  jurisdiction  is  of  questions  of  law  only,  whenever  the  punishment  of 
death,  or  imprisonment  at  hard  labor,  or  a  fine  exceeding  three  hundred 
dollars  is  actually  imposed.  In  civil  cases,  the  matter  in  dispute  must 
exceed  five  hundred  dollars,     art.  74. 

All  the  previous  constitutions  of  this  State  had  similar  provisions 
except  that  of  1812,  which  simply  conferred  appellate  jurisdiction  and 
applied  it  to  all  civil  causes  involving  a  specified  sum.  art.  lY.  sec.  2. 
The  constitutions  of  1845  (art.  63)  and  of  1852  (art  62)  are  like  that  of 
1868  in  this  respect,  except  that  the  latter  provides  that  an  appeal  will 
lie  to  this  court  direct  from  a  judgment  for  a  fine,  forfeiture,  or  penalty 
imposed  by  a  municipal  corporation,  whatever  may  be  the  amount 
thereof.  The  adjudications  of  this  court  upon  these  corresponding  arti- 
cles in  the  earlier  constitutions  are  therefore  authority  in  the  interpreta- 
tion of  the  one  now  in  force. 

The  objection  of  invalidity,  because  the  relator  is  deprived  of  the 
right  of  trial  by  jury  by  the  Act  in  question,  may  be  disposed  of  with 
the  remark  that  the  contrary  has  been  long  held  to  be  a  sound  construc- 
tion. State  V.  Gutierrez,  15  Annual,  190.  So  also,  the  argument  on  the 
part  of  the  respondent's  counsel,  that  the  issuing  of  the  writs  applied 
for  by  relator  is  not  allowable,  because  of  the  uniform  decisions  of  this 
court,  that  writs  of  mandamus,  prohibition,  etc.  will  only  be  issued  in 
aid  of  its  appellate  jurisdiction,  does  not  apply  here.  Art.  857  contem- 
plates, and  in  terms  provided  for,  a  writ  of  certiorari,  specially  adapted 
to  such  cases  as  are  not  appealable. 

Considered  as  a  civil  cause  alone,  our  jurisdiction  does  not  attach  to 
the  proceedings  of  the  Recorder,  because  the  matter  in  dispute  is  only 
twenty -five  dollars.  Considered  as  a  criminal  cause,  we  have  not  juris- 
diction because  the  penalty  imposed  is  not  death,  nor  imprisonment  at 
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hard  labor,  nor  a  fine  exceeding  three  hundred  dollars.  There  remains 
for  mquiry  whether  the  case  falls  within  the  definition  of  a  fine,  or  pen- 
alty imposed  by  a  municipal  corporation. 

Two  acts  were  passed  by  the  General  Assembly  on  the  same  day 
relative  to  the  sale  of  lottery  ticketa  The  first  enacts  that  any  person 
who  shall  within  the  city  of  New  Orleans  sell  a  lottery  ticket  without 
license  of  the  company  now  authorized  by  law,  shall  be  liable  to  pay  a 
fine  of  twenty-five  dollars  to  the  City,  one  half  of  which  shall  be  for  the 
benefit  of  the  informer,  and  imposes  upon  any  police  ofiQcer  the  duty  of 
arresting  such  person,  and  of  taking  him  .before  the  police  court  of  the 
district,  wherein  the  violation  may  have  occurred,  which  court  shall  con- 
demn the  offender  to  pay  the  fine,  or  in  default  of  payment,  to  impris- 
onment for  five  days.    Acts  1874,  p.  47. 

The  second  makes  the  same  act  of  any  person,  done  any  where  in 
the  State,  a  misdemeanor,  pimishable  by  imprisonment  of  not  less  than 
ten  days  nor  more  than  a  month,  and  a  fine  of  not  less  than  fifty  nor 
more  than  two  hundred  dollars,  one  half  of  which  is  for  the  informer 
and  the  other  for  the  parish  wherein  the  offense  was  committed.  Idem, 
p.  48. 

The  thought  in  the  mind  of  the  legislator  evidently  was  that  the  act 
denounced  and  punished  by  the  first  law  was  not  an  offence  against  the 
State,  for  if  it  had  been,  its  operation  would  have  been  made  to  extend 
through  the  whole  State,  and  the  second  act  would  have  been,  super- 
fluous. The  relator  in  his  petition  denominates  it  a  State  offense.  But 
if  he  has  correctly  denominated  it,  then  it  is  not  an  act  for  which  a  fine 
or  penalty  has  been  or  can  be  imposed  by  a  municipal  corporation,  and 
our  jurisdiction  would  fail  on  that  ground.  Fines,  forfeitures,  and  pen- 
alties are  imposed  by  municipal  corporations  for  violations  of  their  ordi- 
nances. But  the  power  of  the  State  to  impose  fines  and  penalties  for 
the  same  act  that  is  punishable  by  a  municipal  ordinance  is  well  estab- 
lished. The  fact  that  the  St&te  has  conferred  upon  a  corporation  the 
power  to  pass  ordinances  and  impose  penalties  for  the  regulation  of  any 
specified  subject  does  not  necessarily  supersede  the  State  law  on  this- 
same  subject,  but  the  State  law  and  the  City  ordinance  may  both  standi 
if  not  inconsistent.  Thus  in  New  York,  the  legislature  imposed  a  pen- 
alty of  one  dollar  for  servile  labor  on  Sunday,  and  the  corporation  of  the 
City  of  New  York  imposed  a  penalty  of  five  dollars  for  the  same  offence. 
Both  were  held  good.  Cooley  says,  the  same  act  m ay  constitute  an  offence 
against  both  the  State  and  the  municipal  corporation,  and  may  be  pun- 
ished imder  both  without  violation  of  any  constitutional  principle.  Const. 
Lim.  199.  So  also  Dillon; — The  State  may,  and  as  to  local  matters  often 
does  except  municipal  corporations  from  the  operation  of  its  laws,  and 
either  provides  a  special  law  for  them,  or  authorizes  them  to  make  spe- 
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cial  regulations  for  themselves.  *  *  Hence  the  same  act  \b 
sometimes  forbidden  by  general  statute,  and  by  the  ordinance  of  a  muni- 
cipal corporation,  each  "providing  a  separate  and  different  punishment. 
Munic.  Corp.  J  301. 

The  fine  impending  over  the  relator  is  not  imposed  by  an  ordinance 
of  the  City,  and  hence  we  have  not  here  the  case  of  an  act  twice  forbid- 
den by  distinct  and  several  authorities,  viz  the  State  law  and  the  munici- 
pal ordinance.  But  in  principle  it  is  the  same.  A  corporation  has  no 
power  to  pass  any  ordinances  whatever  except  in  so  far  as  that  power  is 
actually  delegated  to  it  by  the  State,  or  is  imparted  to  it  by  implication, 
as  flowing  necessarily  from  the  grant  of  a  general  power  to  regulate  its 
administration.  The  State  need  not  grant  a  corporation  the  power  to 
make  any  ordinance  whatever,  but  may  reserve  to  itself  the  entire  and 
exclusive  control  of  the  administration  of  each  city  or  town  within  its 
limits,  but  convenience  and  necessity  have  always  prompted  the  delega- 
tion of  those  powers  to  the  corporation.  As  the  corporation  derives  the 
power  to  pass  ordinances  from  the  State,  it  follows  that  the  State  can 
enact  a  law  for  the  corporation,  and  accordingly  the  State  in  1874  did  pass 
on  the  same  day  the  two  laws  already  mentioned.  The  fine  or  penalty 
provided  by  these  acts  is  in  neither  case  imposed  by  a  municipal  corpo- 
ration. The  first  makes  a  police  regulation  for  the  government  of  a  par- 
ticular city,  and  confides  its  enforcement  to  the  police  magistrates  of  the 
city.  The  second  makes  the  same  act  an  offence  against  the  State,  pun- 
ishable by  the  State  courts,. and  it  is  only  when  the  fine  or  penalty  is 
imposed  by  a  municipal  corporation  that  we  have  jurisdiction.  New 
Orleans  v.  Blanc,  1  Annual,  385.    Travers'  case,  3  Annual  693. 

And  this  brings  us  to  the  consideration  of  the  last  objection  of  the 
relator,  i.  e.  that  the  legislature  could  not  constitutionally  confer  judi- 
cial power  upon  the  Recorder. 

The  judicial  power  of  this  State  is  vested  in  a  Supreme  court,  in 
district  courts,  in  parish  courts,  and  in  justices  of  the  peace,  (Const,  art. 
73)  and  no  judicial  power,  except  as  committing  magistrates  in  criminal 
cases,  shall  be  conferred  on  any  officers  other  than  those  mentioned 
above,  except  such  as  may  be  necessary  in  towns  and  cities,  and  the 
judicial  powers  of  such  officers  shall  not  extend  farther  than  the  cogni- 
sance of  cases  arising  under  the  police  regulations  of  towns  and  cities  in 
the  State,    art.  94. 

We  are  met  on  the  threshold  here  by  the  well  settled  jurisprudence 
of  this  State,  that  no  appeal  will  lie  to  this  Court  from  a  judgment  for 
less  than  the  sum  mentioned  in  the  constitution,  rendered  by  a  mayor 
or  police  magistrate  of  a  town  for  an  alleged  infraction  of  an  ordinance 
of  the  corporation,  where  the  only  question  raised  is  the  constitution- 
ality of  an  act  of  the  legislature  vesting  judicial  power  in  the  officer 
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who  rendered  the  judgment.  Donaldsonville  v.  Richard,  4  Annual  83. 
Municipality  v.  Corning,  idem  407.  Albert  v.  Brewer,  9  Annual  64. 
State  V.  Rebassa,  idem  305.    Penn  v.  Municipality,  4  Annual  13. 

The  case  of  Lafon  v.  Dufrocq,  9  Annual  350  is  cited  as  authority  for 
the  want  of  power  of  the  legislature  to  confer  judicial  power  upon  the 
police  magistrate  of  a  town,  but  that  decision  was  based  on  the  consti- 
tutions of  1845  and  1852,  which  did  not  contain  any  provision  similar  to 
art.  94  of  the  present  Constitution,  which,  as  we  have  seen,  makes  spe- 
cial mention  of  the  *  judicial  powers '  that  are  permitted  to  be  conferred 
upon  such  officers  as  may  be  'necessary  in  towns  and  cities.'  We  there- 
fore hold  that  the  exercise  of  judicial  power  by  the  recorders  of  New 
Orleans,  when  not  extended  further  than  the  cognisance  of  cases  arising 
under  the  regulations  for  the  police  of  the  city,  is  not  unconstitutional. 

Even  without  this  delegation  of  a  partial  and  limited  judicial  power 
to  a  police  magistrate,  it  has  been  elsewhere  held  that  the  power  could 
be  exercised  because  it  was  not  in  the  strict  sense  judicial.    Thus  where 
the  power  of  the  mayor  of  Hagerstown  to  try  and  fine  under  an  ordi- 
nance Imposing  a  fine  for  an  offense  was  disputed,  and  the  same  ofTense 
was  punishable  by  the  State  as  a  misdemeanor,  and  the  constitution  of 
Maryland  was  like  our  own  in  respect  to  the  courts  wherein  judicial 
power  was  vested,  it  was  said; — the  argument  that  the  mayor  could  not 
try  and  fine  under  the  ordinance,  because  the  exercise  of  such  power  is 
judicial,  which  by  the  Constitution  is  confided  to  certain  classes  of  per- 
sons, would  be  entitled  to  great  weight,  if  we  thought  the  power  exer- 
cised by  the  defendant  was,  in  the  sense  of  the  Constitution,  a  part  of 
the  judicial  power.    But  we  entertain  no  such  opinion.    We  regard  it  as 
but  a  part  of  the  police  power,  as  contradistinguished  from  the  regular 
judiciary  powers  of  the  State.    From  time  immemorial,  a  distinction 
has  been  observed  between  the  two,  both  in  England  and  this  country. 
*        *        *       We  regard  the  power,  conferred  on  the  corporation  of 
Hagerstown,  to  summarily  punish  persons  of  the  description  of  appel- 
lant, as  falling  directly  within  the  definition  of  a  police  regulation.    She 
was  punished  for  an  offense  against  the  decency  and  morals  of  the  town, 
and  not  against  those  of  the  State.    This  did  not  wipe  out  all  responsi- 
bility for  the  offense  to  the  dignity  and  sovereignty  of  the  State.    Sha- 
fer  V.  Mumma,  17  Md.  331.    See  also  Floyd  v.  Eatonton,  14  Ga.  354  on 
this  point,  and  also  on  thai,  of  non-trial  by  a  jury. 

We  have  therefore  arrived  at  the  conclusion  that  we  can  not  grant 
the  relator  the  relief  by  a  writ  of  certiorari  to  bring  up  the  proceedings 
of  th©  Recorder,  to  the  end  that  inquiry  of  their  validity  be  made, 
because  of  our  want  of  constitutional  power  to  exercise  the  jurisdiction. 
We  readily  concede,  and  have  endeavored  to  demonstrate,  that  the  Code 
of  Practice  intends  that  the  writ  shall  issue  in  an  unappealable  case, 
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wherein  the  judgment  is  of  the  court  of  the  last  resort,  but  that  Code  is 
not  the  source  of  this  court's  jurisdiction,  and  its  provisions  relative  to 
the  issuing  of  that  writ  under  the  circumstances  of  this  case  are  inappli- 
cable to  this  court,  because  the  Constitution  has  in  express  terms  lim- 
ited its  original  jurisdiction  to  the  issuance  of  the  habeas  corpus,  and  in 
all  other  causes  has  conferred  appellate  jurisdiction  alone.  Shalor's 
case,  9  Annual,  522.    Taenzer's  case,  15  Annual,  120. 

We  are  urged  to  interpose  to  prevent  the  infliction  of  a  grave  and 
flagrant  public  injury.  But  it  would  be  a  graver  injury  if  this  court 
should  overstep  the  bounds  set  up  by  the  organic  law,  within  which  it 
must  move,  for  the  purpose  of  correcting  any  evil,  however  flagrant. 

It  is  adjudged  and  decreed  that  the  writ  of  certiorari  is  refused,  and 
the  restraining  order,  heretofore  issued  to  the  Recorder,  is  cancelled  and 
annulled  at  the  costs  of  the  relator. 


ao   457 

No.  6977.  "^  ^^^ 

State  of  Louisiana  vs.  Richabd  Smith,  alias  Dick  Smith. 

In  puttin$r  auestions  to  witnesses  in  a  criminal  trial  it  is  not  permitted  to  assume 
as  true,  facts  which  have  not  been  proved,  and  which  the  jury  alone  are  chargred 
with  finding;. 

One  witness  can  not  testify  in  a  criminal  trial  as  to  what  another  witness  said  on 
the  examination  before  the  committing  magistrate,  when  that  other  witness  is 
present  in  court,  and  not  disqualified,  and  when  it  is  not  sought  to  contradict 
him. 

The  mere  fact  that  an  accused  when  under  examination  before  a  mafiristrate  does 
not  rise  up  and  contradict  the  witnesses  who  testify  against  him.  does  not  war- 
rant the  implication  that  he  thereby  confesses  the  truth  of  their  statements. 

To  make  the  declarations  of  others  evidence  against  an  accused,  when  made  out  of 
his  presence,  it  must  be  first  shown  that  there  was  a  conspiracy  between  him 
and  them. 

• 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa. 
Duncan,  J. 

H.  K  Ogden,  Attorney  General,  and  J.  H.  Muse  for  the  State. 

Jas,  M.  Thompson  and  E.  F.  Russell  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant  was  indicted,  tried,  and  convicted  on  a 
charge  of  murdering  one  Eliza  Whittington;  was  found  guilty  and  sen- 
tenced to  death.  lie  appeals,  and  presents  for  our  consideration  vari- 
ous grounds  for  reversal  of  the  sentence. 

The  first  and  second  bills  of  exception  present  substantially  the 
same  questions,  and  may  be  considered  together. 
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The  district  attorney  asked  a  State  witness  the  following  question: 
"  Leaving  out  of  view  the  delusion  that  you  were  first  under,  when 
you  saw  an  individual  at  and  going  round  the  house  in  which  the  mur- 
der  was  committed  on  the  evening  of  Friday,  March  16,  that  it  was  the 
brother  of  the  deceased;  and  taking  into  consideration  the  description 
which  you  have  heretofore  given  of  the  person  of  the  individual  whom 
you  there  saw,  and  supposing  that  the  hat  now  exhibited  to  you,  and 
which  has  been  shown  to  have  been  worn  by  the  accused  on  the  day  on 
the  evening  of  which  the  mutder  was  committed,  had  been  worn  by  him 
(the  defendant)  on  the  seventeenth  March  when  he  appeared  before  the 
coroner's  inquest,  and,  also,  the  shirt  which  he  now  has  on,  in  an 
unwashed  state,  and  also  the  pants  which  he  now  has  on,  would  you, 
on  that  occasion,  have  had  any  doubt  of  the  identity  of  the  accused  with 
the  person  above  described  and  referred  to  ?  "  Defendant's  counsel 
objected  to  this  question,  on  the  grounds  that  it  presents  a  '*  supposi- 
titious "  case;  that  it  is  an  attempt  to  elicit  the  opinion  of  the  witness 
on  a  state  of  facts  not  established,  and  to  elicit  the  witness's  conclusions 
from  a  supposed  state  of  facts — functions  belonging  exclusively  to  the 
jury.  The  objections  were  overruled  and  the  witness  allowed  to  answer. 
We  think  the  court  erred.  This  question  is  doubly  objectionable.  It 
assumes  as  true,  and  as  already  proved,  two  Important  facts,  to  wit: 
that  the  witness's  first  impression  (that  the  person  he  saw  was  the 
brother  of  deceased)  was  a  delusion;  secondly,  that  the  identical  hat 
exhibited  had  been  worn  by  the  deceased  on  the  day  of  the  murder.  In 
the  next  place,  it  is  an  attempt  to  identify  a  person  upon  a  supposed 
state  of  facts,  and  that  by  the  opinion  of  the  witness.  The  witness  had 
evidently  testified  that  he  took  the  person  seen  going  round  the  house 
where  the  deceased  was  shot  to  be  her  brother.  The  question  requires 
him  to  ignore  this  impression  as  a  delusion,  then  proceeds  to  dress  up 
and  exhibit  to  the  witness  a  man  of  straw,  and  then  solicits  the  witness's 
opinion  whether  he  would  have  entertained  any  doubt  of  the  identity  of 
that  imaginary  man  with  the  accused.  It  was  the  province  of  the  wit- 
ness to  state  facts,  and  of  the  jury  to  draw  inferences,  opinions,  and  con- 
clusions from  those  facts.  In  asking  a  question  it  is  not  permissible  to 
assume  as  true  facts  which  the  jury  is  alone  charged  with  finding. 
Thus,  whether  the  witness's  first  impression  was  or  was  not  a  delusion^ 
whether  the  hat  exhibited  was  or  was  not  the  one  worn  by  accused  on 
the  day  of  the  murder,  were  questions  to  be  determined  by  the  jury, 
upon  the  facts  sworn  to  by  the  witnesses,  and  not  upon  the  assumption  of 
the  counsel. 

Greenleaf,  in  Part  3,  chapter  3  §434,  says:  "The  interrogatory 
must  not  assume  facts  to  have  been  proved  which  have  not  been  proved^ 
nor  that  particular  answers  have  been  given  which  have  not  been  given. 
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The  witness,  except  in  certfiin  cases  hereafter  to  be  mentioned,  is  to  be  ex- 
amined only  as  to  matters  of  fact  within  his  own  knowledge,  whether  they 
consist  of  words  or  actions;  and  to  these  matters  he  should,  in  general, 
be  plainly,  directly,  and  distinctly  interrogated.  Inferences  or  conclu- 
sions which  may  be  drawn  from  facts,  are  ordinarily  to  be  drawn  by  the 
jury  alone,  except  where  the  conclusion  is  an  inference  of  skill  and 
judgment;  in  which  case  it  may  be  drawn  by  an  expert,  and  testified  by 
him  to  the  jury." 

The  third  bill  of  exception  was  taken  to  the  ruling  of  the  court 
permitting  a  State  witness  to  testify  to  the  statements  made  by  an- 
other witness,  Esther  King,  on  her  examination  before  the  committing 
magistrate  and  in  presence  of  the  accused.  The  defendant  objected,  on 
the  ground  that  Esther  King  was  alive  and  present  in  court;  that  the 
evidence  sought  is  hearsay,  and  not  the  best  evidence.  The  court 
admitted  the  evidence  of  these  statements,  because  "  the  testimony  of 
Esther  King  had  not  been  taken  down  in  writing "  by  the  committing 
magistrate. 

It  is  difficult  to  perceive  upon  what  principle  of  law  A  is  permitted 
to  testify  as  to  the  statements  made  by  another  witness,  B,  when  B  is 
present  in  court,  and  in  no  way  disqualified,  and  when  it  is  not  sought 
to  contradict  or  discredit  B. 

It  was  argued  that  this  evidence  was  offered  in  order  to  show  an 
implied  confession  by  the  accused — inasmuch  as  these  statements  of 
Esther  King  were  made  in  his  presence  and  not  contradicted  by  him. 
Even  if  a  confession  could  be  implied  under  such  circumstances,  still 
Esther  King's  own  oath  was  the  best  evidence  of  what  she  had  pre- 
viously stated.  But  it  is  manifestly  a  misconception  of  the  law  to  hold 
that  because  an  accused,  undergoing  an  examination  in  court,  does  not 
rise  up  and  contradict  each  witness,  that  he  thereby  tacitly  confesses 
the  truth  of  their  statements.  The  accused  is  not  only  under  no  obliga- 
tion to  do  so,  but  in  no  properly  conducted  trial  would  be  permitted  to 
do  so.  Greenleaf  says,  part  II.  chapter  XI.  par.  197,  note  3:  "  To  affect  a 
party  with  the  statements  of  others,  on  the  ground  of  his  implied 
admission  of  their  truth  by  silent  acquiescence,  it  is  not  enough  that 
they  were  made  in  his  presence;  for  if  they  were  given  in  evidence,  in  a 
judicial  proceeding,  he  is  not  at  liberty  to  interpose  when  and  how  he 
pleases  though  a  party,  and  therefore  is  not  concluded." 

In  Arohbold's  eighth  edition,  page  380,  we  find  the  following: 
"  Wliere  a  man,  at  full  liberty  to  speak,  and  not  in  the  course  of  a  judicial 
inquiry,  is  charged  with  a  crime  and  remains  silent,  that  is,  make  no 
denial  of  the  accusation  by  word  or  gesture,  his  silence  is  a  circumstance 
which  may  be  left  to  the  jury." 

The  fourth  bill  of  exceptions  was  taken  to  the  admission  by  the 


460  SUPREME  CX)URT  OF  LOUISIANA, 

State  vs.  Smith. 


court  of  testimony  going  to  show  the  declarations  of  an  unnamed  third 
person  of  his  purpose  to  use  money  to  have  the  deceased  removed  from 
the  neighborhood,  and  going  to  show  that  the  accused  was  a  frequent 
visitor  at  the  house  of  said  unnamed  person.  The  defendant  objected 
that  the  declarations  offered  were  those  of  unnamed  and,  to  him, 
unknown  parties;  that  until  a  conspiracy  had  been  shown  between  him 
and  such  unnamed  party  the  declarations  of  the  latter  were  inadmiasi- 
ble  against  him.  The  court  overruled  the  objections  as  goin^  rather  to 
the  effect  than  to  the  admissibility  of  the  evidence.  The  court  erred. 
No  principle  is  better  settled  than  that  to  make  the  declarations  of  oth- 
ers evidence  against  an  accused  when  made  out  of  his  presence,  it  must 
be  shown  that  there  was  a  conspiracy  between  him  and  them.  Besides, 
it  was  unfair  to  conceal  or  withhold  the  name  of  the  party  whose  decla- 
rations were  sought  to  be  offered.  They  should  have  been  excluded.  It 
is  unnecessary  to  notice  the  other  bills. 

The  verdict  and  sentence  must  be  set  aside  and  the  cause  remanded 
for  a  new  trial  according  to  law,  and  it  is  so  ordered. 


No.  6950. 
Succession  op  S.  M.  Hyams. 

Wtien  a  parish  judsre  is  recused  in  any  case  on  the  ground  of  personal  interest,  he 

can  not  appoint  a  lawyer  to  try  the  case  in  his  stead. 
The  fact  that  the  wife  of  the  judf?e  is  one  of  the  parties  to  the  suit  is  sufficient  to 

recuse  him  on  the  ground  of  personal  interest,  whether  she  be  separate  in 

property  from  him  or  not. 

APPEAL  from  the  Parish  Court  of  Natchitoches.  Breda,  J.,  special 
judge. 

Chaplin^  Cunningham  &  Chaplin  and  Morse  &  Dranguet  for  sucoes- 
sion  and  appellant. 

J.  M,  B.  Tucker  for  opponents. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  succession  of  S.  M.  Hyams  is  insolvent  and  is 
administered  by  Lemee  as  syndic,  who  filed  the  final  account  of  his  ges- 
tion  in  August,  1877.  The  Laplace  heirs,  claiming  to  be  judgment  credi- 
tors of  the  deceased,  opposed  its  homologation.  The  parish  judge  is 
the  husband  of  one  of  the  opponents,  and  recused  himself  because  of 
interest,  and  selected  a  lawyer  to  try  the  case,  who  accordingly  beard 
and  determined  the  contestation.  Exception  was  made  to  the  right  of 
the  parish  judge  to  select  a  lawyer  to  act  as  judge  ad  IwCj  when  the 
ground  of  recusation  was  personal  interest.    The  exception  is  good. 


J 
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The  Judge  selects  a  lawyer  to  try  a  case  in  which  he  may  be  recused, 
when  he  is  not  personally  interested  in  the  matter  in  contestation. 
Ck)nst.  art.  90.  When  the  wife  of  the  judge  is  a  party  to  the  cause,  he 
is  personally  interested  sufficiently  to  deprive  him  of  the  power  to  select 
a  lawyer  to  try  it  And  we  do  not  choose  to  put  this  inability  on  the 
ground  that  the  legal  presumption  of  a  community  of  acquets  between 
the  spouses  exists,  for  it  would  be  the  same  if  the  judge  and  his  wife 
were  separate  in  property,  but  rather  on  the  ground  that  if  the  phrase- 
ology of  the  constitution  left  the  question  doubtful,  we  will  in  construing 
it  incline  to  the  side  of  good  morals  and  decency,  and  hold  that  the  con- 
stitution  did  not  intend  that  a  shadow  should  be  thrown  over  the  fair 
face  of  justice  by  interposing  a  suspicious  object  between  it  and  the 
light  of  impartial  truth. 

The  whole  proceedings  now  before  us  are  coram  nonjudice.  There- 
fore 

It  is  ordered  and  decreed  that  the  judgment  appealed  from  is 
reversed,  and  the  cause  is  remanded  for  trial,  the  appellees  paying  costs 
of  appeal. 


No.  7015.  ,  -3,-^ 
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J.  P.  Smith  vs.  the  Parlsh  of  Madison.  j9  itMi 

40  1779| 

The  police  jury  of  a  parish  have  no  power  to  issue  its  warrants,  or  paper  of  any      ,^   ^ 
kind,  negotiable  or  otherwise,  for  any  purpose,  unless  speciflally  authorized  to 
do  it  by  the  Le^rislature,  and  the  means  of  paying:  the  debt  are  provided  for  in 
the  ordinance  creating  it. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Madi- 
son.   Hough,  J. 

Sedle  &  Moriison  for  plaintiff  and  appellant. 

Isaac  H.  Crawford  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  is  the  holder  of  ten  warrants  on  the 
parish  treasury  of  Madison,  drawn  in  this  way; 

Delta  La.  Sept.  29  1869 

Treasurer  of  Madison  Parish  La.  pay  to  Walter  B.  Brockett  or 
order  the  sum  of  one  hundred  dollars  with  eight  per  cent  interest  from 
date,  payable  annually,  to  be  paid  out  of  the  first  funds  coining  into  the 
parish  treasury.  JOHN  P.  EDEN,  Pres.  Police  Jury. 

Attest;  Jos.  A.  Hebert,  clerk  police  jury. 

They  were  endorsed. 

The  allegations  of  the  petition  are,  that  these  warrants  were  drawn 
on  funds  provided  to  be  raised  by  the  police  jury,  by  an  estimate  of 
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necessary  expenditures  duly  published,  for  the  purpose  of  erecting  need- 
ful public  buildings,  and  that  an  assessment  of  taxes  was  made  therefor, 
and  the  taxes  were  collected  and  paid  into  the  parish  treasury,  and 
were  diverted  to  other  purposes. 

There  was  an  exception  to  the  sufficiency  of  the  allegations  to 
shew  a  cause  of  action,  and  also  to  the  legality  of  the  service  of  citation, 
but  we  prefer  to  settle  the  question  of  the  validity  and  binding  force  of 
the  warrants  at  once,  without  dealing  with  these  preliminary  matters. 

The  defendant  pleads  want  of  authority  in  law  for  the  emission  of 
the  paper.    The  plea  is  good. 

On  Sept.  10, 1869,  the  police  jury  passed  an  ordinance  authorizing 
its  president  and  clerk  to  issue  scrip  to  the  amount  of  fifteen  thousand 
dollars  in  sums  of  one  hundred  dollars  each,  to  bear  eight  per  cent 
interest,  and  to  be  applied  to  the  erection  of  public  buildings,  and  ap- 
pointed a  committee  to  dispose  of  the  scrip  at  a  discount  not  exceeding 
ten  per  centum,  and  directing  the  scrip  to  be  paid  out  of  any  money 
coming  into  the  treasury  before  all  other  claims.  On  the  first  of  the 
same  month,  the  jury  had  directed  the  aasessment  of  a  tax  of  five  hun- 
dred per  centum  upon  the  amount  of  all  the  taxes  assessed  by  the  State 
for  1868,  for  the  purpose  of  defraying  the  necessary  expenses  of  the  par- 
ish, and  a  further  assessment  of  fifty  per  centum  upon  the  same  sums 
for  bridges  and  roads. 

The  police  jury  is  without  authority  to  issue  its  warrants  or  scrip,  or 
paper  of  any  kind,  negotiable  or  otherwise,  for  the  purpose  of  providing 
a  fund  for  building  or  for  any  other  purpose,  imless  specially  empow- 
ered thereto  by  an  act  of  the  General  Assembly,  and  without  providing 
in  the  ordinance  creating  the  debt  the  means  of  paying  it  The  plain- 
tififs  counsel  state  that  the  ordinance  does  comply  with  this  last  requis- 
ite. We  are  unable  to  discover  how  any  provision  is  made  for  the  pay- 
ment of  the  debt  by  the  simple  declaration  that  the  scrip  shall  be  paid 
out  of  any  money  coming  into  the  treasury. 

The  police  jury  appear  to  have  wanted  fifteen  thousand  dollars  of 
money,  and  it  therefore  issued  negotiable  paper  for  discount,  and 
ordained  that  the  first  funds  coming  into  the  treasury  shall  be  used  to 
take  it  up.  The  powers  of  police  juries  are  limited.  They  can  not  «er- 
cise  any  others  than  those  specially  delegated  to  them,  and  all  persons 
dealing  with  them  are  bound  to  ascertain  the  extent  of  their  authority, 
and  there  can  be  no  better  illustration  of  the  wisdom  of  that  rule  of  law 
than  the  present  instance.  The  taxable  property  within  a  parish  can 
not  be  burthened  by  the  obligation  to  pay  for  the  redemption  of  paper 
or  bills,  emitted  by  its  police  jury,  without  special  authorization  in  the 
form  and  manner  designated  by  law.  There  was  no  authority  of  any 
kind  in  this  case. 

Judgment  affirmed. 
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No.  6971.  » 

fl28 

Succession  of  D.  P.  Jackson.    Opposition  of  Heirs  to  Provisional 

Account  of  Administratrix. 

The  decree  of  the  lower  court  will  not  be  disturbed  on  the  ground  of  its  allefired  non- 
conformity to  evidence  not  submitted  to  the  inspection  of  this  court. 

Where  it  appears  that  the  services  of  an  attorney  in  settlinfir  up  the  complicated 
aitairs  of  a  succession  have  been  lone  continued,  wisely  directed,  and  valuable, 
this  court  will  be  guided  as  to  the  money  value  of  his  services  (in  the  absence  of 
special  asrreemont  as  to  his  fees,  and  of  specific  evidence  as  to  the  extent  of  his 
services)  by  the  opinion  of  the  local  bar  to  which  he  belongs. 

A  PPEAL  from  the  Parish  Court  of  Tensas.     Cardell,  J. 

Wade  K  Young  for  opponents  and  appellants. 

St.  Vincent  Reeves  for  administratrix  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  May  E.  Wood,  James  Jackson,  and  Eate  A-  Bailey,  chil- 
dren and  heirs  of  Dempsey  P.  Jackson,  opposed  the  provisional  account 
of  the  administratrix,  their  mother.  The  parish  court  maintained  their 
opposition  with  respect  to  the  amount  claimed  for  fees  of  the  attorney 
for  the  succession,  which  was  reduced  $300;  and  the  account  was  homol- 
ogated as  rendered  in  all  other  respect$.  The  heirs  appealed;  and  the 
administratrix  asks  in  her  answer  that  the  judgment  be  so  amended  as 
to  allow  the  full  amount  charged  in  the  account. 

Before  proceeding  with  the  case  we  think  it  proper  to  say  that  a 
paper  styled  the  protest  of  the  heirs  was  filed  in  the  parish  court,  and 
is  copied  in  the  transcript,  which  the  parish  judge  should  not  have 
allowed  to  be  filed.  It  could  not  have  been  written  by  or  under  the 
advice  of  a  lawyer;  nor  would  any  respectable  lawyer  have  sanctioned 
it  The  counsel  for  the  heirs  asked  us  not  to  notice  it;  and  he  repudiated 
it  as  soon  as  he  was  employed  in  the  case.  It  is  couched  in  such  terms 
and  manifests  such  temper  and  spirit  as  should  not  be  tolerated  in  a 
judicial  proceeding,  and  should  not  be  permitted  to  pass  unrebuked. 
The  parish  judge  should  have  reprimanded  any  member  of  the  bar  who 
would  have  ventured  to  offer  and  file  such  a  paper;  and  he  should  have 
stricken  this  paper  from  the  files  of  his  court. 

The  opposition  to  the  other  items  of  the  account  rest  upon  the 
aUegation  that  they  are  in  excess  of  the  amounts  actually  paid  by  the 
administratrix,  as  evidenced  by  the  voucTiers.  The  vouchers  are  not 
copied  in  the  transcript;  and  we  can  not  question  the  sufficiency  of  testi- 
mony not  submitted  to  us  which  was  submitted  to  the  parish  judge. 
We  must  presume  that  the  judgment  was  in  accordance  with  the  vouchers 
which  were  exhibited;  and  that  it  is  correct,  so  far  as  the  items  in  ques- 
tion are  concerned. 
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Dempsey  P.  Jackson  lived  in  Adams  county,  Mississippi,  where  be 
died  in  1874.  He  had  owned  a  plantation  in  Tensas,  which,  sometime 
before  his  death  he  conveyed  to  his  wife  in  payment  of  her  paraphernal 
claims,  amounting  to  $13,664.  The  immediate  cause  of  his  making  this 
conveyance  was  the  pressure  of  certain  large  debts,  on  which  suits  were 
threatened.  The  conveyance  was  made  under  the  advice  and  with  the 
assistance  of  Messrs.  Beeves  and  Farrar,  who  were  then  partners.  Mr. 
Farrar  testifies  that  ho  considered  the  conveyance  to  be  valid;  but  he 
has  no  doubt  that  Jackson  made  it  in  view  of  the  threatened  suits. 
Jackson  informed  Mr.  Farrar,  some  time  after  the  conveyance  was 
made,  that  he  had  settled  these  claims. 

The  title  to  the  entire  property  was  in  Mrs.  Jackson  at  the  time  of 
her  husband's  death;  and  the  conveyance  was  recorded  in  Tensas  par- 
ish. There  was  no  retrocession;  nor  is  there  any  proof  of  the  existence 
of  any  counter  letter  or  other  similar  writing. 

Jackson  was  largely  indebted  at  the  time  of  his  death;  and,  among 
others,  he  owed  H.  S.  Bucknjer,  of  New  Orleans,  some  37000.  There  was 
reason  to  apprehend  that  suit  would  be  brought  to  set  aside  the  con- 
veyance to  Mrs.  Jackson,  and  to  subject  the  property  to  the  claims  of 
Jackson's  creditors.  It  was,  therefore,  deemed  advisable  to  have  the 
property  administered  as  belonging  to  the  succession  of  Jackson;  and 
the  whole  was  inventoried  as  if  ^he  title  had  been  in  him  at  the  time  of 
his  death.  The  appraisers  state  in  the  inventory  that  it  was  represented 
to  them  that  the  property  belonged  to  the  community. 

Mrs.  Jackson  qualified  as  administratrix;  and  it  was  through  the 
influence  of  Mr.  Beeves  that  a  responsible  citizen  of  Tensas  pariah 
became  her  surety  on  the  bond  required  of  her.  She  and  her  children, 
the  heirs  of  her  husband,  joined  in  a  mortgage  to  Buckner;  and  It  was 
by  the  agency  of  Mr.  Beeves  that  this  arrangement  was  consummated, 
by  which  the  apprehended  suit  was  avoided. 

Precisely  how  or  upon  what  theory  the  property  was  brought  back 
into  the  succession  we  are  not  informed;  and  Mr.  Farrar,  who  assisted 
in  making  the  conveyance  to  Mrs.  Jackson,  frankly  confesses  that  he 
does  not  know  how  that  was  accomplished.  As  between  Jackson  and 
his  wife,  during  his  life,  the  conveyance  was  condusive  against  him,  in 
the  absence  of  a  counter  letter,  or  some  equivalent  writing;  and  after 
his  death  his  heirs  were  equally  concluded. 

Perhaps,  after  the  death  of  Jackson,  Mr.  Beeves  had  an  opportunity 
to  examine  papers  left  by  Jackson,  and  to  obtain  information  of  which 
he  was  ignorant  at  the  time  the  conveyance  to  Mrs.  Jackson  was  made, 
which  satisfied  him  that  a  suit  by  the  creditors  of  Jackson  to  subject  thd 
property  could  not  be  successfully  resisted;  and  to  avoid  the  scandal  of 
a  litigation,  based  upon  the  fraud  of  the  deceased  and  his  widow,  whom 
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the  heirs  describe  as  "  our  aged  and  infirm  mother,"  it  was  wise  in  Mr. 
Reeves  to  advise,  and  wise  in  Mrs.  Jackson  to  consent,  that  the  convey- 
ance to  her  should  be  ignored,  and  that  the  property  should  be  adminis- 
tered as  belonging  to  the  succession,  without  respect  to  a  title  which 
neither  Mr.  Reeves  nor  Mrs.  Jackson  was  willing  to  rely  upon  as  against 
Jackson's  creditors. 

The  age,  experience,  and  reputation  of  Mr.  Reeves  preclude  the 
theory  that  he  advised  Mrs.  Jackson  to  abandon  to  the  succession  and 
to  the  creditors  of  her  husband  property  which  she  held  by  a  just  and 
legal  title.  As  we  do  not  know  what  trouble,  labor,  and  skill  were  neces- 
sary to  enable  Mr.  Reeves  to  advise  Mrs.  Jackson  properly,  in  view  of 
his  duty  and  obligation  to  protect  her  interests  as  well  as  the  interests 
of  the  succession,  we  have  no  standard  by  which  we  can  estimate  the 
pecuniary  value  of  this  part  of  his  services.  His  position  was  one  of 
delicacy  and  of  responsibility;  and  if  he  erred  it  was  to  the  prejudice  of 
Mrs.  Jackson,  not  to  the  injury  of  the  succession  or  of  the  heirs.  The 
succession  was  benefited  to  the  extent  of  the  value  of  the  property 
thus  restored  to  it;  and  the  heirs  will  be  benefited  to  the  extent  of  the 
residue  which  will  fall  to  them  after  the  payment  of  the  debts.  Surely 
the  heirs  have  no  right  to  complain  that  this  large  property  was  brought 
back  into  the  succession  by  the  voluntary  act  of  their  mother  under  the 
advice  of  her  counsel.  t 

In  the  last  year  of  Jackson's  life,  he  had,  by  contract  in  writing, 
leased  the  plantation  in  question  to  colored  laborers.  After  the  death 
of  her  husband  Mrs.  Jackson  considered  the  contract  as  abandoned;  and 
she  made  a  verbal  contract  with  the  laborers,  the  effect  of  which  was  to 
give  her  a  larger  share  of  the  crop  than  she  would  have  had  under  the 
lease  granted  by  her  husband.  Some  eight  or  ten  suits  were  brought 
by  persons  claiming  liens  on  the  crop  for  supplies  furnished  the  labor- 
ers under  the  lease  granted  by  Jackson.  There  was  much  complication 
in  the  affair;  but  the  whole  was  compromised  and  settled  through  the 
agency  of  Mr.  Reeves;  and  the  succession  had  the  benefit  of  the  crop 
in  accordance  with  the  verbal  contract  with  Mrs.  Jackson. 

There  was  a  suit  brought  by  the  administratrix  against  Dreyfus  for 
four  bales  of  cotton,  which  was  decided  against  her;  and  there  was  a 
suit  brought  by  Muldoon  against  the  administratrix  which  resulted  in 
a  judgment  in  his  favor  for  some  $300.  Mr.  Reeves  represented  the 
administratrix  in  both  these  cases. 

It  was  proven  that  Mr.  Reeves  assisted  in  the  taking  of  the  inven- 
tory; and  that  he  made  a  compromise  with  Watson,  a  creditor,  by  which 
$500  were  saved  to  the  succession.  It  seems  that  Mrs.  Jackson  culti- 
vated the  plantation  in  1875,  and  that  she  met  with  heavy  losses.  By 
the  advice  and  with  the  assistance  of  Mr.  Reeves,  she  leased  the  prop- 
30 
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erty  for  three  years,  by  authority  of  the  parish  court,  at  $4000  for  1876,. 
and  85000  for  each  of  the  years  1877, 1878;  and  Mr.  Reeves  believed  that 
this  arrangement  would  enable  the  administratrix  to  pay  the  debts  of 
the  succession,  and  to  save  the  property. 

It  was  agreed  by  Mrs.  Jackson  and  Mr.  Reeves,  in  writing,  to  leave 
the  amount  to  be  paid  him  for  his  professional  services  to  the  opinion  of 
the  members  of  the  St.  Joseph  bar.  They  agreed  upon  $1200,  as  proper 
compensation  for  his  services  to  date,  January,  1876.  Mr.  Reeves  testi- 
fied that  he  considered  the  fee  in  the  Muldoon  case  included  in  this 
award.  Subsequently,  in  January,  1877,  he  prepared  and  filed  the  provis- 
ional account,  for  which  it  is  proven  that  6100  would  be  a  proper  fee; 
and  it  is  also  proven  that  $50  would  be  a.  reasonable  fee  for  the  services 
of  Mr.  Reeves  in  the  Dreyfus  suit,  in  the  parish  court,  and  in  the  district 
court  on  appeal;  making  total  for  fees  $1350.  Mrs.  Jackson  paid  $500  on 
account,  after  the  award  of  the  members  of  the  bar,  leaving  balance  of 
$850,  the  amount  put  down  in  the  account. 

The  account  shows  that  Mrs.  Jackson  received  from  the  crops  and 
other  sources  the  sum  of  $11,423  09;  and  that  she  had  disbursed 
$11,431  12.  According  to  this  account  there  remained  unpaid  $5571  79 
to  Buckner,  and  $850  to  Reeves,  making  total  unpaid  $6421  79.  No  part 
of  the  rent  money  figures  in  the  account;  nor  does  it  include  the  $500 
paid  to  Mr.  Reeves,  nor  any  charge  for  the  commissions  of  the  adminis- 
tratrix. There  is  nothing  in  the  record  to  create  a  doubt  as  to  the  pay- 
ment of  the  rent;  and  if  it  be  paid  there  will  be  a  large  surplus  after 
discharging  the  debts  put  down  in  the  account  as  not  paid. 

It  is  evident,  therefore,  that  the  services  of  Mr.  Reeves  have  been 
valuable,  and  that  his  management  was  wise  and  most  beneficial  to  the 
succession.  The  proof  shows  that  Mrs.  Jackson  consulted  him  very 
frequently.  She  lived  in  another  State;  and  much  of  the  details  of  the 
administration  must  have  devolved  upon  him.  He  made  the  negotiation 
with  Mr.  Buckner,  and  visited  New  Orleans  for  that  purpose,  probably 
more  than  once.  If  there  had  not  been  a  satisfactory  arrangement  with 
Mr.  Buckner  there  would  probably  have  been  an  expensive  litigation, 
of  a  very  disagreeable  character,  the  result  of  which  might  have  been 
the  forced  sale  of  the  property,  for  cash,  at  a  sacrifice,  and  the  loss  of 
the  whole  to  the  heirs. 

There  are  standards  by  which  the  fees  of  attorneys  for  the  manage- 
ment and  conduct  of  suits,  the  collection  of  money,  and  the  recovery  of 
property,  etc.,  can  be  fixed;  but  for  such  services  as  the  greater  part> 
and  by  far  the  most  important,  responsible,  and  valuable  of  these  ren- 
dered by  Mr.  Reeves,  there  can  be  no  certain  standard;  and  for  which  it 
is  difficult  for  any  others  than  the  aitpmey  and  the  client  to  make  an 
accurate  and  satisfactory  estimate.    In  such  cases  the  compensation  is 
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usually  the  subject  of  special  agreement.  In  this  case,  as  there  was  no 
such  agreement,  the  reference  to  the  members  of  the  local  bar  was  emi- 
nently proper.  There  is  nothing  in  the  record  in  conflict  with,  or  that 
tends  to  diminish  the  value  of  their  testimony  on  this  subject;  and  they 
had  some  means  of  knowing  the  nature  and  extent  of  the  services  ren- 
dered by  Mr.  Reeves.  Mr.  Reeves  says:  "  My  time  was  more  engaged, 
and  I  was  more  taxed  in  the  management  of  that  succession  than  any 
that  I  have  ever  had  in  thirty  years  practice.  It  is  utterly  impossible 
for  me  to  state  the  full  services  that  I  have  rendered  that  estate." 

We  are  not  at  liberty,  if  we  were  inclined,  to  disregard  the  testi- 
mony in  the  cause,  which  is  the  only  means  of  information  which  we 
have  touching  the  matter  in  controversy.  The  amount  allowed  does  not 
seem  to  be  beyond  a  just  and  reasonable  compensation  for  the  services, 
as  detailed  by  the  witnesses;  and  we  think  the  parish  judge  erred  ia 
deducting  from  it  three  hundred  dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  parish  court  be  so  amended  as  to  reject  and  dismiss  the  opposition 
of  May  E.  Wood,  James  Jackson,  and  Kate  A.  Bailey,  heirs  of  Dempsey 
P.  Jackson,  to  the  provisional  account  filed  by  Maria  J.  Jackson,  admin- 
istratrix; that  the  said  account  be  homologated  as  rendered  and  filed; 
that  the  balance  due  S.  V.  Reeves  for  his  services  as  attorney  for  the 
succession  of  Dempsey  P.  Jackson  the  sum  of  eight  hundred  and  fifty 
dollars,  as  set  down  and  charged  in  the  said  provisional  account,  be 
allowed  as  a  privileged  claim  against  the  said  succession,  and  be  paid  in 
due  course  of  administration,  with  interest  at  five  per  cent  per  annum 
from  the  twelfth  day  of  January,  1877,  until  paid;  that  the  said  oppo- 
nents, heirs  of  Dempsey  P.  Jackson  pay  the  costs  of  their  opposition  in 
the  parish  court,  and  all  the  costs  of  this  appeal ;  and  that  the  said 
judgment  as  thus  amended  be  afiirmed. 


On  Application  for  Rehearing. 

Egan,  J,  We  have  been  pressed  with  great  earnestness  to  grant  a 
rehearing  of  this  cause.  The  opponents  certainly  can  not  complain  that 
they  have  not  been  faithfully  and  zealously  represented  by  their  counsel 
before  this  court.  The  chief  cause  of  complaint  against  the  opinion 
and  decree  rendered  we  have  no  doubt  has  grown  out  of  the  fact  that 
the  judge  who  prepared  it,  out  of  regard  for  the  zeal  of  counsel  and  fol- 
lowing his  example,  entered  into  a  dissection  of  the  case  sometimes  im- 
portant but  not  necessary  to  the  determination  of  the  issues  presented 
in  this  record. 

It  is  impossible  to  follow  up  or  detail  every  distinct  piece  of  service 


468  SUPREME  COURT  OF  LOUISIANA, 


Succession  of  Jnckson. 


rendered  or  counsel  given  in  the  course  of  an  administratioii  running 
through  several  years.  The  occasion  for  both  in  such  a  succession  as 
that  now  under  consideration  is  constantly  recurring,  and  it  would  be 
both  unjust  and  unreasonable  to  expect  a  rendition  of  account  of  ser- 
vices by  the  attorney  like  the  items  of  a  merchant's  account.  Enough 
has  been  shown  by  positive  evidence,  independent  of  the  opinions  of 
witnesses,  as  to  value  to  satisfy  us  that  the  amount  set  down  for  counsel 
fees  in  this  succession  is  very  reasonable  for  one  of  the  size  and.  charac- 
ter. We  do  not  share  in  the  apprehensions  of  counsel  of  danger  to  the 
jurisprudence  of  the  State  from  allowing  reasonable  fees  to  competent 
counsel  of  high  character  and  professional  standing,  especially  where 
the  services  have  resulted  so  well  as  in  this  instance.  We  do  not  think 
any  thing  in  the  opinion  already  read  could  be  construed  into  censure  of 
the  counsel  who  represented  opponents  before  us.  We  very  cheerfully 
say,  however,  that  any  strictures  contained  in  it  were  elicited  by  a  paper 
in  the  record  for  which  he  is  in  no  wise  responsible. 
For  the  reasons  given  the  rehearing  is  refused. 


No.  6988. 
Succession  of  E.  H.  Leppfxman.    On  Opposition  of  the  Widow. 

30    4681 

f52    872! 
-g^   ^^        The  question  of  the  widow's  right  to  the  marital  fourth  may  be  raised  and  passed 

115    610  on  in  her  opposition  to  the  executor's  account,  when  there  are  no  heirs  here,  or 

claiminfi:  an  interest,  and  when  the  universal  legatee  is  present,  and  the  aeeoun: 

of  the  executor  exhibits  the  proposed  settlement  of  the  succession. 

Before  a  widow  can  rightfully  claim  the  marital  fourth  from  the  succession  of  her 

husband  she  must  show  that  her  husband  was  rich,  and  left  her  in  necessitous 

circumstances.    If  she  fails  to  prove  either  of  those  essential  facts  her  claim  lo 

the  marital  fourth  will  be  rejected. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   Brame,  judge  ad  hoc,  ) 

Kernan  &  Lyons  for  executor  and  appellee. 

Wedge  &  Moore  and  Thos.  J.  Semvies  for  opponent  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  executor  of  E.  H.  Leppelman  filed  the  final 
account  of  his  gestion,  the  homologation  of  which  is  opposed  by  the 
widow  of  the  deceased  on  various  grounds.  The  sole  question  for 
determination  is  the  opponent's  claim  to  the  marital  fourth. 

The  executor  objects  to  the  consideration  of  this  question  upon  the 
pleadings  now  before  us,  for  the  reason  that  an  opposition  to  an  account 
is  not  the  proper  form  for  its  legal  presentation,  and  that  the  widow 
must  be  remitted  to  her  action  against  the  heirs.    That  is  true  as  a  gen- 
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eral  proposition.  Harreirs  case,  17  La.  374.  Yasser  v.  Dupre,  8  Annual 
488.  But  it  will  be  presently  seen  that  under  the  facts  of  this  case  the 
reason  of  that  rule  ceases,  since  there  are  no  children,  nor  other  heirs 
here  or  claiming  any  interest,  and  the  universal  legatee  is  present,  is  a 
witness  on  the  trial,  and  the  account  filed  by  the  executor  exhibits  the 

■ 

liquidation,  or  proposed  settlement  of  the  succession,  so  that  we  should 
be  merely  driving  the  widow  to  new  costs  if  we  should  sustain  the  objec- 
tion of  the  executor,  and  without  any  substantial  good  to  be  obtained 
by  any  party. 

Leppelman  removed  to  this  State  from  Ohio  in  1869,  where  he  had 
married  three  years  before.  He  owned  property  there,  and  it  is  proved 
that  his  purchases  here  were  made  with  funds  derived  from  his  sepa- 
rate estate  there,  so  that  the  community  is  largely  indebted  to  his  sepa- 
rate estate,  and  is  absorbed  by  that  debt.  The  wife  brought  nothing 
into  the  marriage.  Her  father  lives  in  Ohio,  and  is  rich,  his  property  in 
that  State  being  worth  two  hundred  thousand  dollars  or  more,  besides 
owning  property  in  this  State  worth  about  fifty  thousand  dollars.  Mrs. 
Leppelman,  as  heir  of  her  deceased  mother,  owns  one  third  of  her  prop- 
erty in  Ohio,  which  is  however  burthened  by  the  life  estate  of  her  father. 
The  husband,  who  is  a  father,  is  by  the  common  law  tenant  by  the  cur- 
tesy of  his  deceased  wife's  lands.  Her  father  is  near  seventy  years  old, 
and  her  interest  in  her  mother's  Ohio  land,  affected  by  the  life  estate  of 
her  father,  is  estimated  by  some  witnesses  as  worth  four  thousand  dol- 
lars, by  others,  eight  hundred  dollars.  She  said  she  would  take  from 
her  father  two  thousand  dollars  for  it. 

Mr.  Leppelman,  died  in  Dec.  1875  after  an  illness  of  several  months. 
During  the  earlier  part  of  that  illness  his  wife  lived  under  his  roof,  and 
seems  to  have  taxed  her  ingenuity  to  increase  his- misery  by  adding 
mental  distress  to  his  bodily  ailments.  He  feared  she  would  poison 
him.  Her  outbursts  of  temper  appear  to  have  impressed  him  with  the 
belief  that  she  was  insane,  and  in  August  before  his  death,  he  instituted 
a  suit  for  her  interdiction,  which  however  was  not  pursued.  It  is  not 
surprising  that  in  his  feeble  condition  he  should  have  mistaken  for 
insanity  what  a  less  enfeebled  man  would  have  understood  was  only  the 
exacerbation  of  a  malignant  temper  that  had  become  uncontrollable 
because  habitually  uncontrolled.  As  a  foil  to  his  suit  for  her  inter- 
diction, she  instituted  a  suit  against  him  for  divorce.  Death  drew  a 
curtain  over  this  disgraceful  spectacle,  but  the  warfare  was  renewed  over 
his  grave  by  her  claim  for  the  marital  portion  from  his  estate.  It  will  be 
for  us  to  close  the  melancholy  drama  by  a  decree  that  shall  silence 
the  only  remaining  contestant. 

Art,  2359  of  the  Civil  Code  gives  the  right  to  a  surviving  spouse  to 
take  out  of  the  succession  of  the  deceased  one  fourth  of  the  succession 
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in  full  property,  when  as  in  this  case  there  are  no  children  and  the  wife 
brought  no  dowry,  provided  the  decedent  died  rich  and  the  survivor  is 
left  in  necessitous  circumstances,  new  no.  2382.  In  Gee  v.  Thompson, 
XI  Annual  657  it  was  held  that  a  decree  of  separation  from,  bed  and 
board  does  not  preclude  the  surviving  wife  from  claiming  the  marital 
fourth,  and  where  the  husband  was  worth  thirty-one  thousand  dollars 
and  the  wife  had  but  little  over  one  thousand;  the  former  was  held  to 
have  died  rich,  and  the  latter  to  be  in  necessitous  circumstances.  And 
on  the  other  hand,  it  was  held  in  Armstrong  v.  Steeber,  3  Annual  713, 
that  a  wife  who  had  abandoned  her  husband  to  live  in  concubinage  with 
another  can  not  be  said  to  have  been  left  by  his  demise  in  necessitous 
circumstances,  within  the  reason  and  spirit  of  the  law. 

The  wife  in  this  case,  as  in  Gee  and  Thompson,  was  legally  in  a 
position  to  fulfill  the  requirement  as  to  her  status,  and  although  there 
is  testimony  in  the  record  of  her  immodest  deportment,  it  does  not  at 
all  place  her  in  the  position  of  the  wife  in  the  Armstrong  case.  The 
inquiry  is,  did  Leppelman  die  rich,  and  is  she  necessitous. 

The  community  property  was  inventoried  in  Nov.  1875  in  her  suit 
lor  divorce  at  ^5640,  and  in  the  succession  proceedings  shortly  thereaf- 
ter, the  husband's  estate  including  the  community  is  inventoried  at  811.- 
050.  The  community  is  indebted  to  the  separate  estate  of  the  husband 
for  over  312,000,  a  sum  exceeding  its  value.  After  the  sale  of  the 
movables  and  the  payment  of  the  debts,  there  remains  twelve  hundred 
and  seven  dollars  in  the  executor's  hands.  The  land  is  not  sold,  but 
was  inventoried  at  ^5250.  The  husband  died  worth  less  than  ei^ht  thou- 
sand dollars,  even  if  the  land  brings  considerably  more  than  its 
appraised  value.  The  widow's  separate  estate,  i.  e.  her  interest  in  her 
mother's  succession,  is  worth  $2400  if  we  take  the  mean  value  between 
the  opposing  estimates  of  witnesses — she  would  sell  it  to  her  father  for 
$2,000.  The  deceased  left  his  property  to  Alice  Farley,  the  niece  of  his 
first  wife,  who  had  lived  with  him  in  Ohio,  and  also  here,  and  who  super- 
intended his  household  and  nursed  him.  The  executor  proposed  to 
deliver  to  Miss  Farley  the  residuum  of  the  estate,  and  refused  to  recog- 
nise the  widow's  claim  to  the  marital  portion,  and  the  court  sustained 
him. 

The  marital  portion  had  its  origin  with  Justinian,  and  is  found  also 
in  the  Partidas.  Gregorio  Lopez,  commenting  on  the  latter,  puts  a  ques- 
tion pertinent  to  our  present  inqniry — ^what  if  a  wife  should  have  a  rich 
father,  from  whom  she  could  demand  alimony,  could  she  sue  for  the 
marital  fourth  ?  He  cites  two  preceding  commentators  as  holding  the 
negative,  because  a  daughter  who  has  a  rich  father  can  not  be  called 
poor,  and  because  the  daughter  may  compel  her  father  to  support  her, 
and  thus  her  wants  may  be  supplied,  which  is  more  just  than  that  she 
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should  receive  assistance  from  the  fortune  of  iier  deceased  spouse, 
torn.  Ill,  p.  218. 

So  Merlin  asks — La  femme  qui  a  ete  mariee  sans  dot,  mais  qui  a  un 
pere  riche,  peut-eiie  demander  la  Quarte  comme  pauvre?  Lebrun 
T^pond  que  non — la  loi  (dit-il)  n*entend  pas  parler  d'une  femme  qui  ait 
un  pere  riche,  car  si  le  pere  qui  n'a  pas  dot^,  etait  opulent,  la  plupart 
des  docteurs  estiment  que,  comme  il  est  oblige  de  doter  et  de  nourrir  sa 
flUe,  le  cas  de  la  Quarte  cesse.  Repertoire,  verho,  Quarte  de  conjointe 
pauvre. 

The  interest  of  Mrs.  Leppelman  in  her  mother's  estate  is  worth  one 
fourth  as  much  as  the  estate  of  her  husband,  and  her  father's  property 
in  this  State  alone  is  worth  more  than  six  times  the  latter.  Rich  is  a 
relative  term.  Property  which  would  make  a  person  in  one  condition  of 
life  rich,  would  be  inadequate  to  supply  the  wants,  albeit  they  are  artifi- 
<;ial,  of  one  in  another  condition  of  life.  A  woman  whose  father  is 
worth  a  quarter  of  a  million  with  only  three  heirs,  can  not  be  said  to 
have  had  a  rich  husband,  if  he  is  only  worth  eight  thousand  dollars. 
Leppelman  did  not  die  rich,  nor  is  his  wife  left  by  his  death  in  necessi- 
tous circumstances,  and  both  conditions  must  be  fulfilled  before  a  sur- 
T^iving  spouse  can  legally  claim  the  marital  portion. 

Judgment  affirmed. 


No.  6989. 
Wabrick  Tunstall  vs.  the  Fabish  of  Madison. 

An  order  of  a  district  court  of  the  State  (?rantinfir  the  removal  of  a  case  to  the  Circuit 
Ck)urt  of  the  United  States  may  be  appealed  from. 

When  an  application  for  the  removal  of  a  suit  from  a  State  to  a  Federal  court  is 
made,  the  State  court  has  jurisdiction  to  determine  the  question  whether  the 
applicant  has  brouf^ht  himself  within  the  provisions  of  any  act  of  Congress 
authorizini?  the  removal.  But  in  considerin^r  this  Question,  the  court  should 
only  allow  such  alle^rations  of  fact  to  be  put  at  issue,  as  are  material  to  its  deter- 
mination. 

In  an  application  for  the  removal  of  a  suit  from  a  State  to  a  Federal  court  under 
the  act  of  Congress  of  1867.  known  as  the  '*  Local  Prejudice  Act."  the  applicant 
need  not  swear  to  his  citizenship.  The  necessary  allegation  as  to  his  citizen^ 
ship,  need  only  be  set  forth  in  his  pleadings. 

The  affldavit  required  by  the  **  Local  Prejudice  Act,"  should  be  made  by  the  appli- 
cant himself.  The  affidavit  of  his  attomev,  that  he  (the  attorney)  has  reason  to 
believe  and  does  believe,  etc..  is  not  sufficient. 

For  the  purposes  of  Federal  jurisdiction  a  corporation,  whether  political,  munici- 
pal, or  commercial,  is  regarded  as  a  citizen  of  the  State  in  which  it  was  created, 
without  regard  to  the  citizenship  of  its  members.  Thus,  a  parish  of  this  State 
is  a  citizen  of  Louisiana. 
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The  **  good  and  sufficient  surety  *'  reauired  of  the  party  who  applies  for  the  remo- 
val of  a  case  to  the  Federal  court  need  only  be  offered  in  the  State  court  brthe 
applicant  at  the  time  of  fllinj?  his  petition  for  removal.  The  written  obligation 
of  such  surety  nf»ed  only  bo  filed,  after  the  surety  has  been  accepted  by  the  court. 

The  affidavit  required  of  an  applicant  for  the  removal  of  a  case  under  the  "Local 
Prejudice  Act."  may  be  taken  before  any  commissioner  for  this  State  residini;  in 
another  State.    Such  a  commissioner  has  authority  to  administer  the  oath. 

This  court  will  presume  that  the  seal  used  by  one,  who  styles  himself,  without  con- 
tradiction, a  commissioner  of  Louisiana  in  authenticatinfl:  an  affidavit  made 
before  him.  as  commissioner,  was  the  seal  of  a  commissioner  of  Louisiana, 
until  the  contrary  is  clearly,  and  specifically  shown  to  this  court. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Madi- 
son.   Hough,  J. 

SecUe  db  Morrison  for  plaintiff  and  appellee. 
Geo.  J,  Bradfield,  District  Attorney  pro  tern.,  and  Isaac  H.  travoford 
and  J,  l)/8on  Lane  for  defendant 

On  the  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  This  is  an  appeal  from  an  order  of  the  district  court  of 
Madison  parish  removing  the  cause  into  the  circuit  court  of  the  United 
States.  Plaintifi^  appellee,  moves  to  dismiss  the  appeal  on  the  ground 
that  this  court  is  without  jurisdiction;  "the  jurisdiction  of  the  State 
courts  having  ceased  on  filing  the  application  and  obtaining  the  order  of 
removal." 

In  Goodrich  vs.  Hunton.  29  An.  372,  we  held  that  an  appeal  would 
lie  from  the  order  of  removal  from  the  State  court  into  the  circuit  court, 
and  we  see  no  reason  to  doubt  the  correctness  of  that  decision. 

The  motion  to  dismiss  is,  therefore,  overruled. 

On  the  Merits. 

Warrick  Tunstall,  describing  himself  to  be  a  citizen  of  the  State  of 
Missouri,  residing  at  the  city  of  St  Louis,  brought  this  suit  against  the 
parish  of  Madison,  to  recover  some  thirteen  thousand  dollars  for  profes- 
sional services  as  attorney  and  counselor.  He  describes  the  parish  of 
Madison  as  "  a  body  corporate,  civil  and  politic,  of  and  in  the  State  of 
Louisiana,  represented  by  the  police  jury  of  said  parish." 

Defendant  appeared  by  counsel  and  pleaded  prescription  as  to  part 
af  the  demand,  and  that  the  petition  shows  no  cause  of  action  against 
defendant. 

Pending  these  issues  Tunstall  filed  a  petition  for  removal  into  the 
circuit  court  of  the  United  States,  under  section  639,  third  paragraph 
Eevised  Statutes  of  the  United  States,  page  113,  the  original  of  which  is 
the  act  of  1867,  known  as  the  "Local  Prejudice  Act."  This  petitioD 
states  fully  and  in  detail  all  that  is  requisite  for  the  removal;  and  refers 
to  the  precise  law  under  which  it  is  claimed.    It  states,  also,  that  peti- 
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tioner  has  filed  his  affidavit,  as  required  by  that  law;  and  that  he  "  offers 
herewith  his  bond  executed  by  himself  and  H.  R  Morrison,  of  Madison 
parish,  Louisiana,  surety,  in  the  penal  sum  of  $250,  conditioned  as  by 
said  act  of  Congress  required." 

The  affidavit  filed  with  the  petition  states :  "  That  I  have  reason  to 
believe  and  do  believe  that  from  local  prejudices  and  local  influence  I 
will  not  be  able  to  obtain  justice  in  said  State  court." 

This  affidavit  was  subscribed  and  sworn  to  by  Tunstall  before  C.  D. 
Greene,  Jr.,  styling  himself  "  Commissioner  for  Louisiana,  at  St.  Louis, 
Missouri;"  and  to  it  a  seal  is  affixed. 

Defendant  excepted  on  several  grounds  : 

First — That  no  bond  was  ffied  with  the  petition. 

Second — That  no  proper  affidavit  has  been  made,  the  alleged  or 
pretended  commissioner  of  deeds  having  no  authority  to  administer 
oaths  in  such  cases,  "  and  the  pretended  affidavit  not  being  authentica- 
ted by  seal  purporting  to  be  a  seal  of  a  commissioner  for  Louisiana;  that 
said  pretended  affidavit  does  not  set  forth  the  citizenship  of  plaintiff ; 
and  that  there  are  other  defects  and  irregularities  apparent  on  the  face 
of  the  papers." 

Another  petition  for  removal  was  filed,  with  tender  of  a  bond,  with 
Morrison  as  surety  in  the  penal  sum  of  $500.  The  affidavit  was  made  by 
one  of  the  attorneys  of  plaintiff  in  the  suit. 

Defendant  again  excepted,  on  the  grounds : 

L  That  the  former  application  had  not  been  ruled  upon  or  in  any 
manner  disposed  of. 

2.  That  of  the  two  bonds  filed  on  the  sam'^  day  oi\e  is  insufficient  in 
amount  and  the  other  is  not  signed  by  plaintiff. 

3.  That  the  affidavit  does  not  show,  nor  does  it  appear  aliunde,  that 
plaintiff  is  a  citizen  of  a  State  other  than  this. 

4  That  the  affidavit  is  not  made  by  plaintiff,  but  by  his  attorney, 
and  does  not  comply  with  the  law  in  such  cases  made  and  provided. 

5.  That  this  is  not  and  does  not  purport  to  be  a  suit  between  a  citi- 
zen of  the  State  in  which  it  is  brought  and  a  citizen  of  another  State,  but 
is  a  suit  between  an  individual  on  the  one  part  and  a  civil  corporation  on 
the  other. 

The  extracts  from  the  minutes  show  that  the  *•  exception  "  to  the 
petition  for  removal  was  taken  up,  tried,  taken  under  advisement,  over- 
ruled, and  the  removal  ordered  as  prayed  for;  but  there  is  nothing  to 
show  whether  the  court  passed  upon  the  first  set  of  exceptions,  or  the 
second,  or  both.  The  order  cf  removal  recites  that  the  plaintiff,  War- 
rick Tunstall,  filed  his  petition,  and  having  verified  it  by  oath,  and  fur- 
nished bond  in  pursuance  of  the  act  of  Congress,  etc.,  Rev.  Stats.,  etc., 
section  639,  subdivision  three,  it  is  ordered,  etc. 
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When  an  application  for  removal  is  made  the  State  court  must  de- 
termine whether  the  applicant  has  brought  himself  within  the  terms  and 
requirements  of  the  act  under  which  he  claims  the  right,  or  at  least  as 
we  intimated  in  Goodrich  vs.  Hunton,  29  An.  372,  within  the  provisions  of 
some  act  of  C'^ngress  authorizing  the  removal.  We  do  not  think  the 
State  court  should  permit  a  fraud  to  be  practiced,  or  its  jurisdiction  to 
be  divested,  by  the  false  allegation  of  a  material  fact,  such,  for  instance, 
as  the  citizenship  of  the  parties,  respectively;  and,  therefore,  we  think 
the  party  against  whom  the  removal  is  asked  'or  may  put  at  issue  in 
some  form  such  allegation  of  fact.  We  do  not  think,  however,  that  it  is 
proper  to  allow  the  right  of  removal  to  be  impaired  by  pleas  and  excep- 
tions which  are  not  simply  denials  of  material  allegations  of  fact,  or 
which  go  beyond  the  bringing  to  the  notice  of  the  court  the  specific  ques- 
tion of  the  sufficiency  of  the  application,  as  a  matter  of  law  apparent  on 
the  face  of  the  papers. 

The  petition  of  plaintiff  sets  out  the  amount  of  his  demand  and  the 
citizenship  of  himself  and  of  the  defendant  distinctly  and  sufficiently  to 
have  given  jurisdiction  to  the  circuit  court  originally.  The  petition  for 
removal  contains  all  the  allegations  that  would  be  required  under  the 
act  of  March  3, 1875,  except  that  it  does  not  appear  that  it  was  filed  be- 
fore or  at  the  term  at  which  the  cause  could  be  first  tried,  as  required 
by  section  three  of  that  act.  As  the  plea  of  prescription  and  exception 
of  no  cause  of  action  were  filed  at  the  May  term,  and  the  petition  for 
removal  at  the  November  term,  the  plaintiff  probably  preferred  to  assert 
his  right  under  the  local  prejudice  act,  because  of  the  apprehension  that 
it  was  too  late  to  apply  under  the  act  of  1875.  ' 

The  act  of  1867,  the  law  under  which  the  removal  is  asked  for  in 
this  case,  does  not  require  the  applicant  to  swear  to  his  citizenship.  It 
requires  him  to  make  and  file  in  the  State  court,  at  any  time  before  the 
trial  or  final  hearing  of  the  suit,  an  affidavit  stating  "  that  he  has  reason 
to  believe  and  does  believe  that,  from  prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such  State  court" 

Where  the  proceedings  show  that  the  suit  is  between  a  citizen  of  the 
State  in  which  it  is  brought  and  a  citizen  of  another  State,  and  that  the 
amount  in  controversy  exceeds  the  sum  of  $500,  exclusive  of  costs,  the 
right  of  removal,  at  any  time  before  the  trial  or  final  hearing,  is  absolute 
if  the  party  entitled,  the  citizen  of  the  State  other  than  than  that  in 
which  the  suit  is  brought,  will  make  and  file  the  affidavit  prescribed  by 
the  act;  and  when  this  application  is  made,  and  sufficient  surety  offered, 
as  required,  the  State  court  is  divested  of  jurisdiction,  and  must  proceed 
no  further  In  the  cause. 

We  think  this  affida^it  should  be  made  by  the  applicant,  because, 
although  the  attorney  might  have  reason  to  believe  and  might  believe 
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that  his  client,  from  prejudice  and  local  influence,  of  which  the  attorney 
might  be  even  better  informed  than  his  client,  could  not  obtain  justice 
in  the  State  court,  he  could  not  know  what  impression  had  been  made 
upon  the  mind  of  his  client,  nor  what  his  client  really  believed.  In  this 
case  the  attorney  swears  that  he  has  reason  to  believe  and  does  believe, 
etc.;  but  he  has  not  undertaken  to  swear  to  the  belief  of  his  client.  We 
are  not  prepared  to  say  that,  under  no  circumstances,  this  afS davit 
could  be  made  by  an  attorney,  but  the  letter  of  the  law  requires  the  aflft- 
davit  to  state  that  the  applicant  has  reason  to  believe  and  does  believe, 
and  we  think  the  spirit  of  the  law  requires  that  it  shall  be  made  by 
the  applicant  in  person. 

The  exception  as  to  the  citizenship  of  the  defendant  is  without  legal 
warrant  or  foundation.  The  settled  jurisprudence  of  the  Supreme 
Court  of  the  United  States  is  that  a  corporation  "  for  the  purposes  of 
Federal  jurisdiction,  is  regarded  as  if  it  were  a  citizen  of  the  State  in 
which  it  was  created;  and  no  averment  or  proof  as  to  the  citizenship  of 
its  members  elsewhere  will  be  permitted.  There  is  a  presumption  of 
law  which  is  conclusive."  Louisville  R.  R  Co.  vs.  Letson,  2  How.  497; 
O.  and  M.  R.  R.  Co.  vs.  Wlieeler,  1  Black,  286;  Insurance  Co.  vs.  Francis, 
11  Wallace,  210;  R.  R.  Co.  vs.  Harris,  12  Wallace,  82;  Sewing  Machine 
case,  18  Wallace,  553;  in  which  all  the  parties  were  corporations ;  and 
they  were  held,  for  purposes  of  Federal  jurisdiction,  to  be  citizens  of 
the  States,  respectively,  in  which  they  were  created. 

In  all  these  cases  the  corporations  might  have  been  composed  in 
part  of  persons  who  were  not  citizens  of  the  States,  respectively,  in 
which  they  were  created,  but  the  political  corporation,  Madison  parish, 
is  composed  entirely  of  citizens,  residents  of  the  parish:  and  the  rea- 
soning applicable  to  trading  and  manufacturing  corporations,  with 
respect  to  citizenship  and  Federal  jurisdiction,  applies  with  so  much  the 
more  force  to  this  corporation. 

In  the  celebrated  Topeka  case,  20  Wallace,  755,  the  plaintiff  was  a 
corporation  created  in  Ohio,  and  defendant  was  a  municipal  corporation 
in  Kansas.  It  did  not  occur  to  the  learned  counsel,  or  to  the  Supreme 
Court  of  the  United  States,  that  the  plaintiff,  the  Loan  Association,  was 
not  a  citizen  of  the  State  of  Ohio,  nor  that  the  defendant,  the  city  of 
Topeka,  was  not  a  citizen  of  the  State  of  Kansas,  within  the  meaning 
and  intendment  of  the  Constitution  and  laws  of  the  United  States,  for 
the  purposes  of  Federal  jurisdiction. 

There  is  nothing  in  the  ciises  of  the  Phoenix  Insurance  Company  vs. 
Pechau,  and  Amory  vs.  Amory,  recently  decided  by  the  Supreme  Court 
of  the  United  States,  relied  on  by  defendant,  in  conflict  with  this  estab- 
lished jurisprudence.  Pechau  sued  the  Phoenix  Insurance  Company,  in 
one  of  the  courts  of  the  State  of  New  York.    There  was  nothing  in  the 
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pleadings  to  indicate  the  citizenship  of  plaintifEs.  The  Insurance  Com- 
pany filed  a  petition  for  removal,  under  the  judiciary  act  of  1789.  The 
company  was  a  Connecticut  corporation,  and  there  was  no  doubt  about 
its  citizenship.  The  suit  was  commenced  on  June  1,  and  the  petition  for 
removal  was  filed  June  11.  It  stated  that  plaintiff  is  a  citizen  of  the 
State  of  New  York,  but  it  did  not  state  that  he  was  a  citizen  of  that 
State  at  the  time  of  the  commencement  of  the  suit.  The  court  held 
that  the  act  of  1789  requires  the  citizenship  which  authorizes  the 
removal  to  exist  at  the  time  of  the  commencement  of  the  suit;  and  ao 
affidavit  or  proof  of  citizenship  that  did  not  relate  to  that  time  would 
not  suffice. 

In  Amory  vs.  Amory,  it  seems  the  plaintiffs  were  executors  under 
appointment  in  the  State  of  New  York.  They  brought  suit  in  their  offi- 
cial capacity  against  a  citizen  of  New  Jersey.  He  filed  a  petition  for 
removal  under  the  act  of  1867,  on  the  ground  that  plaintiffs,  "  as  execu- 
tors, are  citizens  of  the  State  of  New  York."  The  court  held  that  it  is 
the  personal  citizenship,  not  the  "  official "  citizenship,  if  there  could  be 
such  a  citizenship,  which  authorizes  the  removal,  and  for  all  that 
appeared  the  executors,  although  appointed  in  the  State  of  New  York, 
might  have  been  citizens^ of  New  Jersey,  as  was  the  defendant. 

It  will  be  observed  that  the  act  of  Congress  does  not  use  the  word 
'  bond."  It  requires  that  the  applicant  for  removal  shall,  at  the  time  of 
filing  his  petition,  "  offer  in  said  State  court  good  and  sufficient  surety," 
etc.;  and  it  is  the  duty  of  the  court  to  accept  not  a  "  bond,"  but  *'the 
surety."  The  surety  must  bind  himself  in  writing:  the  bond  is  the  most 
convenient  form  of  writing  for  that  purpose;  and  hence  it  is  in  general 
use  in  judicial  suretyship. 

In  his  petition  for  removal  plaintiff  offered  a  bond,  in  the  penal  sum 
of  $250,  conditioned  as  required  by  law,  with  a  surety  whom  he  desig- 
nated by  his  name  and  residence;  and  the  surety,  on  that  day,  annexed 
to  the  bond  his  affidavit  of  his  sufficiency.  The  bond  was  ample  in 
amount;  and  there  was  no  occasion  for  actually  filing  it  until  the  offered 
"  surety  "  had  been  accepted  by  the  court 

The  earnestness  manifested  by  counsel  for  defendant  in  a  printed 
argument  of  eleven  pages  has,  seemingly,  imposed  upon  us  the  neces- 
sity of  expressing  our  views  on  matters  which  we  think  too  well  settled 
to  admit  of  doubt  or  question  now;  and  we  proceed  to  the  remaining 
objections,  which  depend  upon  the  laws  of  our  own  State. 

As  we  have  seen,  the  affidavit  of  plaintiff  was  sworn  to  and  sub- 
scribed by  him,  at  St.  Louis,  before  a  Louisiana  commissioner.  All  the 
requisites  for  removal  sufficiently  appear  of  record,  by  the  distinct  alle- 
gations of  the  original  petition,  except  the  cause  of  removal,  the  pre- 
judice and  local  influence,  which  the  act  requires  to  be  sworn  to,  and 
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which  is  embodied  in  the  petition  and  affidavit,  in  the  words  of  the  act. 
The  objections  to  this  affidavit  are  two-fold: 

First — That  the  commissioner  had  no  authority  to  administer  the 
oath. 

Second — That  the  affidavit  is  not  authenticated  by  seal  purporting 
to  be  a  seal  of  a  Louisiana  commissioner. 

First — The  act  of  1855,  p.  44,  re-enacted  in  Revised  Statutes  of  1870, 
p.  117,  authorizes  the  commissioners  appointed  by  the  Governor  to  take- 
acknowledgments  and  proof  of  deeds,  etc.,  **  or  other  writings,  to  be  used 
or  proved  in  this  State,  before  any  court  or  public  officer,  and  to  admin- 
ister an  oath  or  affirmation  for  like  purposes  to  any  person  desirous  to 
make  the  same."    Sections  597,  603. 

We  think  this  language  is  broad  enough  to  confer  power  to  admin- 
ister an*  oath,  in  verification  of  any  writing  or  affidavit  to  be  used  or 
proved  before  any  court  of  this  State,  in  any  civil  suit  or  proceeding. 

Second — The  affidavit  shows  on  its.  face  that  the  commissioner 
styled  himself,  and  professed  to  act  in  the  capacity  of  "  commissioner 
for  Louisiana,  at  St.  Louis,  Missouri;"  and  it  is  authenticated  by  his 
signature  and  by  a  seal.  Our  attention  has  not  been  called  to  any  spe- 
cial defect  in  the  seal  itself;  and  it  is  not  denied  that  Greene  was  a  com- 
missioner for  Louisiana,  at  St.  Louis,  Missouri,  as  he  professed  to  be 
and  signed  himself,  nor  that  the  seal  was  affixed  by  him.  The  specific 
objection  is  that  the  affidavit  is  not  authenticated  by  seal  purporting  to 
be  a  seal  of  a  Louisiana  commissioner.  The  seal  could  not  have  been 
affixed  by  any  other  person  without  forgery;  and  we  must  assume  that 
It  was  affixed  by  him,  because  we  can  not  presume  that  a  crime  has  been 
committed.  If  it  was  affixed  by  him,  it  must  have  been  his  official  seal 
as  commissioner,  because  he  had  no  occasion  to  use  any  other;  and  no 
other  seal  would  have  authenticated  his  official  signature  in  the  capa- 
city in  which  he  professed  to  act.  The  affidavit  bears  a  seal;  and  that 
seal  does  not  purport  to  be  any  other  than  that  of  the  commissioner 
who  administered  the  oath. 

A  facsimile  of  the  seal  is  hardly  to  be  expected  of  an  ordinary  pen- 
man; and,  as  is  usual,  a  scrawl  with  the  word  "  seal"  written  in  it,  sup- 
plies the  place  of  the  seal  itself  in  the  transcript.  If  that  had  been  the 
seal  used  by  the  commissioner,  that  specific  objection  would  have  been 
made  either  in  the  pleadings  or  in  the  argument.  In  their  printed 
argument  counsel  for  defendant  say,  referring  to  the  first  petition  for 
removal:  "A  sort  of  affidavit  was  annexed,  but  no  bond  was  ffied." 
The  affidavit  contains  all  that  the  act  of  Congress  requires;  and  we  can 
not  undertake  to  reverse  the  judgment  of  the  district  judge,  who  had 
the  original  impression  of  the  seal  before  him,  without  having  that  im- 
pression or  an  accurate  description  of  it  before  us.    If  the  seal  itself 
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was  not  such  as  the  law  requires,  the  defect  should  have  been  specifi- 
cally pointed  out  and  brought  to  our  notice;  and  the  appellant  should 
have  exhibited  to  us  either  the  original  impression  affixed  to  the  affida> 
vit,  or  a  facsimile,  or  a  correct  description  of  it,  so  that  we  might  have 
ascertained  for  ourselves  the  force  of  the  objection.  No  such  specific 
defect  having  been  pointed  out  as  indicated,  we  must  hold  that  the 
authentication  is  sufficient. 

The  first  petition  and  bond,  and  the  affidavit  made  by  plaintiff  at 
St.  Liouis,  in  our  judgment,  made  it  the  duty  of  the  district  judge  to 
order  the  removal,  and  to  proceed  no  further  in  the  cause.  The  second 
petition,  bond,  and  affidavit  made  by  the  attorney  were  not  necessary, 
nor  did  they  constitute  an  abandonment  of  the  first  application  for 
removal.  We  incline  to  the  opinion  that  the  attorney  can  not  make  the 
requisite  affidavit  where,  as  in  this  case,  no  circumstance  is  shown  which 
prevented  the  making  of  it  by  the  applicant  himself;  but  it  is  not  neces- 
sary to  pass  upon  this  affidavit,  because  that  made  by  plaintifT  at  St. 
Louis  suffices. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 


No.  5400. 
Lewis  Burton  and  Wife  vs.  O.  Brugier  and  Sheriff. 

Where  the  succession  of  a  deceased  husband,  which  is  wholly  composed  of  his  half 
of  the  community  property,  the  other  half  of  which  belongs  to  his  survivini; 
widow,  is  entirely  free  from  debts,  or  only  owes  such  trifling:  debts  as  she  offers 
to  pay,  the  appointment  of  an  administrator  of  his  succession  is  unneeessarr. 
and  illegal.  The  surviving  widow  has  the  right  to  take  possession  of  the  whole 
property  and  exclusively  administer  it,  as  the  owner  of  one  half  of  it,  and  as 
the  usufructuary  of  the  other  half. 

The  Probate  Court  has  no  authority  to  order  a  sale  of  the  surviving  wife's  half  of 
community  property  at  the  instance  of  an  administrator  of  the  husband's  suc- 
cession, illegally  appointed  by  that  court,  in  order  to  pay  debts  of  the  succession 
wrongfully  created  by  the  administrator. 

An  order  of  court  to  sell  the  property  of  the  husband's  succession  to  pay  its  court 
costs  and  law  charges,  does  not  authorize  the  sheriff  to  sell  the  widow's  half  of 
the  property. 

A  sheriff,  who  without  warrant  of  law,  or  order  of  court,  ejects  the  rightful  posses- 
sor from  property,  and  substitutes  a  wrongful  possessor,  is  liable  jointly  with 
the  wrongful  possessor  for  whatever  damages  the  ejectment  caused. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    LynchjJ. 
Trial  by  jury. 

0.  K  Ogden  and  Ogden  &  Hill  for  plaintiffs  and  appellees. 
James  and  Jos,  Breioer  and  Alc6e  J.  Ker  for  O.  Brugier,  defendant 
Hornor  &  Benedict  and  E,  Evariste  Mbise  for  sheriff,  appellant 
The  opinion  of  the  court  -on  the  original  hearing  was  delivered  by 
Manning,  C.  J.,  and  on  the  rehearing  by  Spencer,  J. 
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Manning,  C.  J.  This  suit  is  tor  live  thousand  dollars  as  damages 
for  the  forcible  dispossession  of  the  plaintifGB  from  their  dwelling,  and 
the  injury  to  and  partial  destruction  of  their  furniture  and  other  mova- 
bles. The  petition  alleges  that  they  were  in  the  peaceable  possession  of 
several  lots  of  ground  in  an  outlying  part  of  this  City,  and  of  the  build- 
ings erected  thereon,  when  on  May  10, 1873,  the  sheriff's  deputies^  and 
Octave  Brugier  entered  their  dwelling  with  violence,  ejected  both  of 
them  from  it,  removed  their  furniture  and  other  effects  in  the  street, 
broke  or  destroyed  portions  of  them,  occasioned  the  loss  of  their  money 
and  jewelry,  and  that  Brugier  has  ever  since  kept  possession  of  the 
premises.    Judgment  was  prayed  against  him  and  the  sheriff  jointly. 

The  defence  of  Brugier  is  that  he  purchased  the  property  at  a  judi- 
cial sale,  and  that  the  acts  complained  of  were  neither  participated  in 
nor  authorized  by  him,  but  that  the  sheriff  was  bound  to  put  him  in 
possession  of  the  property  purchased,  which  was  done  on  that  day. 
The  sheriff  pleads  that  whatever  was  done  was  merely  in  the  perform- 
ance of  his  official  duty,  and  in  obedience  to  an  order  of  court,  and  that 
Brugier  is  bound  to  hold  him  harmless,  whom  he  calls  in  warranty. 

A  jury  rendered  a  verdict  awarding  two  thousand  dollars  damages, 
and  the  defendants  appeal. 

Mrs.  Burton  was  formerly  the  wife  of  Peter  H.  Oldis,  and  at  his 
death  in  August  1870,  remained  in  possession  of  the  community  prop- 
erty, which  consisted  of  the  lots  and  dwelling  already  mentioned,  the 
furniture,  and  some  other  movables.  Neither  of  the  spouses,  nor  the 
community,  owed  any  debts.  The  widow  paid  the  expenses  of  her  hus- 
band's last  illness,  and  of  his  burial.  They  were  childless,  and  the 
heirs  of  the  husband  were  a  surviving^  brother  and  the  children  of  a 
deceased  brother.  The  widow  owned  one  half  of  the  property,  the 
whole  of  it  being  of  the  community  of  acquets,  and  she  was  the  usu- 
fructuary of  the  other  half. 

Two  weeks  after  the  death  of  Oldis,  his  surviving  brother  applied 
for  and  obtained  letters  of  administration  upon  his  estate,  and  the 
property  was  appraised  at  tweaty-one  hundred  and  sixty-eight  dollars, 
of  which  two  thousand  dollars  was  the  appraisement  of  the  lots  and 
buildings.  Five  weeks  thereafter,  the  administrator  represented  to  the 
court  that  it  was  necessary  to  sell  the  movable  and  immovable  property 
of  the  deceased  to  pay  the  funeral  and  law  charges,  and  the  order  of 
sale  was  made.  On  10th.  of  October  of  same  year,  the  widow  applied 
for  a  hearing,  and  at  her  instance  the  order  was  rescinded,  and  on  the 
14th.  she  shewed  for  cause  why  the  property  should  not  be  sold,  that 
there  were  no  debts  of  the  deceased  or  of  his  succession,  one  only 
excepted,  and  that  was  due  herself  for  paraphernal  funds  used  by  her 
husband — that  there  was  no  legal  cause  for  burthening  her  and  the  sue- 
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cession  with  the  costs  of  an  administration — ^and  after  declaring  her 
acceptance  of  the  community  pure  and  simple,  prayed  that,  if  the  court 
considered  there  were  any  legitimate  claims  against  the  succession,  that 
she  be  allowed  to  pay  them,  which  she  was  ready  and  willing  to  do. 

Confronted  by  this  answer,  the  trial  of  the  rule  to  shew  cause  why 
the  property  should  not  be  sold  was  postponed  indefinitely  by  consent 
of  counsel  of  the  administrator.    This  was  in  1870. 

On  the  8th.  of  February  1871,  the  administrator  presents  to  the 
court  what  he  calls  the  final  account  of  his  administration,  and  prays 
publication  of  the  notice  of  its  filing.  He  does  not  pray  for  its  homolo- 
gation. Upon  one  side  of  this  so-called  account  is  the  sum  total  of  the 
inventory.  Upon  the  other  is  the  sum  paid  by  the  widow  for  the  burial 
of  her  husband,  and  there  stated  to  have  been  paid  by  her — eight  dol- 
lars for  priest  and  graveyard — and  then  follow  the  fees  of  clerk,  sheriff, 
notary,  appraiser,  lawyer,  and  administrator.  Nothing  else  appears 
on  it. 

On  the  twenty-fifth  of  same  month,  the  court  homologated  the 
account,  and  in  March  the  administrator,  alleging  that  part  of  the 
funeral  and  all  of  the  law  charges  on  the  account  were  due  and  owing, 
and  there  were  no  funds  to  pay  them  with,  and  that  it  was  necessary 
that  sufficient  property  should  be  sold  to  pay  them,  obtained  an  ordCT 
that  the  widow  should  shew  cause  why  she  should  not  advance  the 
funds  as  usufructuary  that  were  needed  to  pay  these  charges,  or  in 
default  of  payment,  why  sufficient  property  should  not  be  sold  to  pay 
them.  This  paper  is  filed  in  the  same  suit  wherein  already  lay  the 
widow's  prayer  for  permission  to  pay  whatever  charges  the  court  thought 
were  legitimate,  filed  the  previous  October.  The  widow  made  no  appear- 
ance, and  the  rule  was  made  absolute  on  26th.  of  April.  AU  this  took 
place  before  our  learned  brother,  who  now  presides  over  the  Second 
Court,  occupied  that  bench. 

A  writ  of  fieri  facias  issued  on  2nd  of  May — an  anomalous  and 
extraordinary  writ  with  which  to  sell  the  property  of  a  succession— 
under  the  following  instructions; — "Meinert  Oldis  adm.  asks  toTfi,fa. 
vs.  Johanna  Oldis  widow  in  community  and  usufructuary  of  Peter  H. 
Oldis.  Sheriff  will  seize  six  lots  of  ground  specified  in  the  inventory." 
The  sheriff  did  seize,  and  even  recorded  his  seizure,  and  proceeded  no 
further  under  it. 

On  the  25th.  of  May  1871,  the  administrator  presented  a  second 
petition,  praying  the  sale  of  the  movables  and  so  much  of  the  immova- 
bles as  were  necessary  to  pay  the  charges  on  his  aocoimt,  and  an  order 
of  sale  was  then  made.  Nothing  appears  to  have  been  done  under  it 
then.    It  slept  nearly  two  years. 

It  would  have  been  well  for  all  parties  if  its  repose  had  never  been 
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disturbed.  The  papers  presented  to  the  court  by  the  administrator 
himself  shewed  on  their  face  the  truth  of  the  widow's  allegation  that 
there  was  no  need  of  an  administration.  A  solitary  charge  of  eight 
dollars  is  all  that  could  be  pretended  to  be  legitimate  against  the  suc- 
cession, and  the  widow  had  in  the  same  judicial  proceeding  in  which 
that  charge  is  made,  offered  to  pay  it.  She  was  the  undoubted  owner 
of  one  half  of  the  property,  the  sale  of  which  was  prayed,  and  her  usu- 
fruct of  the  residue  had  not  terminated.  She  married  her  present  hus- 
band a  year  after  the  date  of  the  order. 

In  March  1873  the  administrator  applied  for  a  new  appraisement  of 
the  immovable  property,  which  was  accordingly  made  at  one  thousand 
dollars,  and  on  14th.  of  that  month  the  sheriff  advertised  its  sale  under 
the  order  of  May  25th.  1871.  No  movables  were  advertised  for  sale. 
The  return  of  the  sheriff  was  not  made  until  March  18, 1874,  in  which 
he  recites  that  he  did  advertise  the  sale  of  the  movables  for  27th.  June 
1871  on  which  day  at  five  P.  M.  he  wont  to  the  premises  for  the  purpose 
of  making  the  sale,  and  found  the  doors  locked  and  no  one  there,  and 
that  subsequently,  i.  e.  nearly  two  years  thereafter,  he  advertised  the 
realty  for  sale,  and  failing  to  obtain  bidders,  re-advertised  it  and  on  April 
12, 1873  adjudicated  it  to  Arthur  Brugier  at  a  bid  of  three  hundred  dol- 
lars on  twelve  months  credit,  but  that  the  purchaser  paid  cash.  A 
deed  of  the  sheriff,  purporting  to  have  been  made  on  the  day  of  sale, 
recites  that  the  bid  was  made  by  Arthur  for  Octave  Brugier,  and  the 
conveyance  is  to  the  latter. 

On  the  10th.  of  the  following  month,  the  deputies  of  the  sheriff 
came  to  the  plaintiffs  dwelling  between  five  and  six  o'clock  in  the  even- 
ing, accompanied  by  two  policemen,  and  had  all  their  furniture  moved 
in  the  street.  Arthur  Brugier  was  present,  and  Octave  was  half  a  block 
off  under  a  shed  waiting  the  completion  of  the  work.  The  plaintiffs 
were  turned  out  of  doors,  and  the  keys  delivered  to  Octave  Brugier, 
who  has  retained  them  ever  since.  Burton  and  his  wife  remained  in  the 
street  all  night  watching  their  furniture,  and  on  the  next  morning 
rented  a  house,  and  moved  their  effects  in  it,  where  they  have  since 
remained. 

It  did  not  require  the  eloquent  ardor  of  the  youthful  advocate  who 
pr^Bented  the  case  for  the  plaintiffe  to  us  in  oral  argument  with  such 
felicity  of  diction,  to  impress  us  profoundly  with  the  injuries  inflicted 
upon  his  clients.  It  will  require  an  exhibition  of  abundant  waiTant  of  the 
defendants  in  law  to  protect  them  from  liability  for  the  acts  which  have 
entailed  such  serious  consequences  upon  the  plaintiffs. 

It  is  said  by  the  counsel  for  the  sheriff  that  upon  the  husband's 
death,  it  became  necessary  that  the  community  should  be  liquidated  by 
the  probate  court,  and  the  residuum  equally  divided  between  the  heirs 
31 
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of  the  husband  and  the  surviving  wife — that  the  wife  could  not  prevent 
this  action  of  the  court — that  it  was  not  only  legal  and  proper,  but  it 
was  the  duty  of  the  administrator  to  cause  the  property  to  be  sold  in 
order  that  the  rights  of  the  heirs  might  be  liquidated. 

This  is  true  only  of  those  successions  where  debts  are  to  be  paid. 
The  succession  of  Oldis  owed  no  debts,  nor  did  the  comrnunity  of 
acquets  owe  any.  Upon  his  death,  his  heirs  become  eo  itistanti  seized  of 
his  moiety  of  the  community  property,  subject  to  the  surviving  wife's 
right  of  usufruct.  There  were  no  creditors  to  be  represented  by  an 
administrator.  There  was  no  residuum  to  be  ascertained,  for  there 
was  nothing  to  be  deducted  from  the  mass  of  the  succession.  The 
administrator,  as  such,  instead  of  protecting  the  pi^operty  from  unjust 
claims,  was  creating  and  fostering  them.  The  only  ground  upon  which 
an  administration  could  be  legally  demanded  was  that  there  were  debts 
to  be  paid.  He  finds  none,  hears  of  none — asks  for  an  adminlstratioD,. 
and  afterwards  creates  the  debts,  whose  prior  existence  was  essential  to 
the  legality  of  his  own  appointment. 

The  appointment  of  an  administrator  is  not  a  matter  of  course. 
Our  succession  system  differs  from  that  of  the  common  law  in  strongly 
marked  contrasts.  In  that,  the  heir  has  nothing  to  do  with  the  person- 
alty. An  administrator  must  be  appointed.  In  ours,  the  heirs  may 
take  possession  both  of  realty  and  personalty,  and  if  of  age,  may 
divide  both  among  themselves  without  the  appointment  of  an  adminis- 
trator, or  the  intervention  of  the  probate  court.  If  there  are  creditors, 
they  may  require  an  inventory  and  security,  and  if  the  security  be  not 
furnished,  they  may  have  an  administrator  appointed.  Succession  of 
Ducloslange,  1  Annual,  181.  Civil  Code,  art.  1005  new  no.  1011.  Story's 
Sue.  3  Annual,  502. 

When  it  is  the  succession  of  a  deceased  husband  or  wife,  and  the 
only  property  is  community,  and  there  are  no  creditors,  the  case  is 
stronger.  The  surviving  spouse  has  an  absolute  right  to  the  possession 
of  the  property — of  one  half  as  owner,  of  the  other  as  usufructuary— 
and  an  administrator  can  not  be  appointed.  Pratt's  Succession,  XI 
Annual,  201.  12  Annual,  457.  In  this  last  case  it  was  held,  that  where 
no  creditor  is  shewn  to  desire  an  administration,  the  widow  offering  to 
pay  or  assume  the  debts  which  are  small,  and  the  property  is  commu- 
nity, no  administration  will  be  allowed.  In  the  present  case^the  deceased 
owed  nothing,  and  the  widow  had  paid  all  the  legitimate  claims  against 
his  succession,  unless  the  charge  of  eight  dollars  for  "  priest  and  grave- 
yard "  may  be  excepted,  and  had  offered  to  pay  all  others  that  the 
court  should  deem  legitimate.  It  is  urged  that  she  should  have 
answered  the  rule  to  shew  cause  why  property  should  not  be  sold  after 
the  so-called  account  was  filed.    She  had  answered  a  rule  of  the  same 
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party,  taken  in  the  same  case,  to  sell  the  same  property  for  the  same* 
purpose,  and  had  put  on  record  then  and  there  her  ofifer  of  payment 
and  assumption  of  all  the  debts.  The  court  was  without  authority  to 
order  a  sale  upon  such  a  record.    Burns  v.  Van  Loan,  29  Annual,  560. 

Put  the  case  in  the  most  favorable  light  for  the  defendants.  The- 
order  directed  the  sale  of  the  succession  property  of  Oldis.  It  is  true- 
the  administration  of  the  succession  of  a  deceased  husband  involvea 
with  it  the  administration  of  the  community,  and  the  administrator 
may  rightfully  cause  the  community  property  to  be  sold  for  the  pur- 
pose of  paying  the  debts  of  the  succession.  Sue.  of  McLean,  12  Annual^ 
222.  But  that  is  where  there  are  debts.  In  this  case  nothing  could^ 
be  sold  under  the  order  but  Oldis'  half  of  the  property.  The  widow^ 
was  absolute  owner  of  the  other  half,  and  her  ownership  was  not. 
divested  by  the  sale.  She  was  ejected  from  her  own  property  without 
any  effort  on  the  part  of  the  purchaser  ot  the  husband's  half  to  obtain 
a  partition,  and  the  very  movables  which  were  first  amenable  to  the 
payment  of  the  succession  debts  were  removed  from  the  premises, 
before  the  eyes  of  the  purchaser  by  the  officers  who  put  him  in  posses- 
sion. A  feeble  attempt  is  made  to  account  for  the  failure  to  sell  the- 
movables.  The  officers  who  could  get  possession  of  the  movables  on 
the  evening  of  the  10th.  of  May,  for  the  purpose  of  putting  them  in  the 
street,  need  not  have  offered  the  same  violence  to  have  obtained  posses- 
sion of  them  before  when  they  were  wanted,  and  the  display  of  a  tithe  of 
their  determination  to  do  their  duty  then  would  have  accomplished 
their  purposes. 

Brugier  urges  in  his  defence  that  he  had  nothing  to  do  with  all  thiis;. 
He  tells  his  story  with  a  naivete  which  deserves  transcription.  "  I  was 
half  a  block  from  there.  They  sent  for  me  but  I  would  not  go  any 
nearer,  because  whenever  I  went  ilear  there  she  (Mrs.  Burton)  com- 
menced talking  to  me  and  crying  out.  «  *  ♦  j  told  him  (his 
brother  Arthur)  to  see  the  sheriff  when  it  was  about  time  to  deliver  the 
house,  so  he  went  to  see  the  sheriff.  The  sheriff  told  him  the  day 
before,  *  to-morrow  evening  you  will  get  it.'  Then  the  next  day  when- 
my  brother  came  home  he  said  to  me,  *  this  evening  you  will  get  it' "  He 
stood  under  a  shed  with  his  face  turned  to  the  house,  and  saw  all  that- 
was  done.  His  cupidity  mastered  his  sensibility.  The  spectacle  of  the- 
forlorn  woman,  sitting  as  it  were  within  the  shadow  of  her  own  roof,  but- 
forbidden  to  enjoy  its  shelter  through  his  instrumentality,  did  not  pre- 
vent his  receiving  the  key  which  fastened  the  door  against  her  entrance, 
and  he  went  to  his  homo  undisturbed  by  the  knowledge  that  she  was  ta 
pass  the  night,  a  weary  watcher  over  the  scanty  furniture  which,  though 
inexpensive,  had  been  sufficient  for  her  simple  wants. 

Much  less  provocation  has  unhappily  in  other  instances  been  the. 
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cause  of  bloodshed.  We  may  encourage  the  peaceable  sabmission  to 
outrage  by  shewing  that  the  law  vindicates  the  object  of  it,  and  pun- 
ishes the  perpetrator. 

The  judgment  of  the  lower  court  is  affirmed. 


On  Application  for  Rehearing. 

Spencer,  J.  Oldis  died  in  August,  1870,  in  community  with  his  wife, 
the  plaintiff.  Neither  Oldis  nor  the  community  owed  a  dollar  at  his 
death.  All  the  property  was  community.  Two  weeks  after  the  death 
of  Oldis  his  brother  was  appointed  administrator  of  his  estate.  A  few 
•weeks  later  he  applied  for  an  order  to  sell  property  to  pay  the  funeral 
arid  laiv  charges  of  the  succession.  The  widow  came  into  court  on 
tenth  October,  1870,  and  represented  that  she  had  accepted  the  commu- 
nity, and  that  there  were  no 'debts,  and  no  need  of  an  administration, 
offering  to  pay  any  legitimate  claim  against  the  succession,  of  whose 
property  she  was  usufructuary. 

In  February,  1871,  the  administrator  filed  his  account  which,  upon 
Its  face,  shows  that  there  was  not  one  cent  of  indebtedness  against  Oldis 
or  the  community  at  his  death.  The  widow  had  expressly  accepted  the 
community  on  tenth  October,  1870.  She  thereby  became  the  absolute 
and  unqualified  owner  of  one  half  of  the  property.  There  being  no 
debts  of  the  community,  no'  demands  against  it  in  favor  of  any  body, 
the  administration  of  the  husband's  estate  did  not  and  could  not 
embrace  her  half  of  the  property.  Her  half  of  the  property  could  not 
be  sold  to  pay  the  funeral  and  law  charges  due  by  the  estate  of  her 
deceased  husband.  They  were  not  charges  against  the  community. 
The  order  of  the  court  of  twenty-fifth  May,  1871,  directing  the  sale  of 
"  sufficient  property  of  said  succession  "  to  pay  said  funeral  and  law 
charges,  can  not,  in  law  or  fact,  be  construed  as  embracing  the  widow's 
half  of  said  property.  If  the  sheriff  undertook  to  sell  her  interest  in 
said  property  under  said  order,  he  transcended  its  terms  as  well  as  the 
law.  But  it  seems  that  he  did  advertise  the  whole  .of  the  property  in 
question,  and  adjudicated  it  to  the  defendant,  Brugier,  on  twelfth  April, 
1873.  By  his  deed  of  same  date,  however,  he  sells  "  all  the  rights  and 
titles  which  the  said  succession  had  in  or  to  the  said  property,"  etc 
At  most  the  husband's  half  of  said  property  passed  by  said  sale. 

After  making  this  deed,  the  next  step  was  an  order,  of  date  May  10, 
1873,  from  "  J.  F.  Dicks,  deputy  sheriff,"  to  "  Charles  Moret,  deputy 
sheriff,"  instructing  him  **to  eject  the  occupant  of  the  premises  sold  in 
succession  of  Oldis,  and  place  purchaser,  Mr.  O.  Brugier,  in  full  posses- 
sion of  the  place;  should  it  become  necessary  to  break  down  doors,  bar- 
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riers,  or  any  kind  of  obstacles  to  execute  your  writ,  or  this  order,  do  so; 
Qnd  if  any  one  disturbs  you,  have  them  arrested,"  etc. 

We  consider  this  a  very  high-handed  and  lawless  proceeding  on  the 
part  of  the  sheriflf.  In  selling  succession  property  under  an  order  of 
sale  the  sheriff  has  no  other  or  different  powers  than  the  administrator 
or  any  auctioneer  would  have  in  doing  the  same  thing;  he  only  acts  in 
the  capacity  of  auctioneer.  The  law  never  contemplated  or  authorized 
that  a  sheriff  or  administrator  or  auctioneer,  in  selling  succession  prop- 
erty should  seize  it,  as  is  done  under  a  writ  of  fieri  facias.  In  fact,  in 
this  case  the  sheriff's  return  shows  that  he  did  not  pretend  to  have 
seized  before  making  the  sale.  What  right  had  he  then,  a  month  after 
he  had  made  the  sale  and  deed,  to  direct  his  deputies,  without  any  order 
of  court  to  that  effect,  to  put  the  purchaser  into  possession  by  force  of 
arms,  "  by  breaking  down  doors,"  etc.?  A  moment's  reflection  would 
have  convinced  any  body  that  such  a  proceeding  is  lawless.  I  am  the 
owner  of  a  house  and  lot  in  New  Orleans  which  has  been  (perhaps 
unknown  to  me)  inventoried  as  part  of  somebody'6  succession.  An 
order  for  its  sale  is  obtained  in  a  proceeding  to  which  I  am  no  party. 
It  is  advertised  and  sold  without  disturbing  my  possession.  The 
sheriff  or  the  administrator  or  the  auctioneer,  as  the  case  may  be, 
comes  with  his  posse  and  ejects  me  from  the  premises  ;  and  I  wake 
up  to  And  my  property  sold  and  myself  and  family  turned  out  of  doors, 
without  warning  or  hearing.  Such  is  not*  the  law.  The  authorities 
referred  to  relative  to  the  liabilities  of  sheriffs  in  execution  of  writs  are 
all  well  recognized  and  known,  but  they  have  no  application  to  a  case 
like  this,  for  neither  the  order  of  the  court  nor  the  law  directed  or  per- 
mitted any  such  proceeding.  As  to  Brugier,  it  is  a  full  answer  to  him  to 
say  that  he  did  and  could  only  acquire,  if  any  thing,  title  to  Oldis's  half^ 
which  by  no  means  justified  his  taking  forcible  possession  of  the  whole 
property. 

In  the  application  for  rehearing  on  the  part  of  the  sheriff  it  is 
stated  that  "  the  sheriff,  to  whom  the  order  of  sale  was  directed,  became 
functus  qffUno  before  its  execution."  We  do  not  understand  what  the 
counsel  mean  by  this  statement.  If  they  mean  that  Wm.  P.  Harper, 
the  sheriff  sued,  was  functus  officio,  and  therefore  not  liable  for  this  law- 
less trespass,  it  is  strange  that  he  makes  no  such  defense  in  his  answer, 
which  was  filed  twentieth  June,  1873,  a  month  after  this  suit  was 
brought.  He  is  the  sheriff  who  signed  the  deed,  and  there  is  nothing  to 
show  that  he  was  functus  offix^io  at  the  time  his  deputies  invaded  the 
plaintiff's  premises.  In  our  former  opinion  we  affirmed  a  judgment 
condemning  the  defendants  to  pay  damages  as  trespassers.  We  have 
carefully  reviewed  this  record.  That  judgment  meets  our  approval. 
The  rehearing  is  refused. 
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No.  6983. 
B.  &  A.  SouLfi  vs.  Norwood,  Administratob,  et  al. 

Sureties  who  have  formally  admitted  that  their  principal  is  dead,  and  that  his  suf- 
cession  is  insolvent,  can  not  afterward  set  up  a  demand  for  a  discussion. 

The  prescription,  (of  two  years)  of  suits  asrainst  a  sheriff  and  his  sureties  for  money 
collected  by  the  sheriff  and  not  accounted  for.  does  not  begin  to  run  until  tfa^ 
first  demand  for  the  money  has  been  made  on  him  by  the  plaintiff,  and  ih4 
sheriff  thus  put  in  default  for  non-payment. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fell- 
j\.  ciana.     Wedge,  special  judge. 

W.  F,  Kernan  for  plaintififs  and  appellants. 

D.  C,  Hardee  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  This  suit  is  against  the  sureties  of  A.  S.  Norwood,  late 
■sheriff  of  the  parish  of  East  Feliciana,  to  hold  them  liable  for  moneys 
-collected  by  him  as  such  and  not  paid  over  to  the  judgment  creditor. 
The  defendants  answered  and  pleaded  the  prescription  of  two  years 
under  article  3546  of  the  Revised  Statutes  of  1870  and  the  benefit  of 
•discussion.  We  will  dispose  of  the  latter  first  by  simply  saying  that  the 
defendants  admitted  of  record  that  Norwood  is  dead  and  his  succession 
is  hopelessly  insolvent,  and  that  proper  demand  has  been  made  on  his 
Administrator  and  no  payment  made. 

It  is  unnecessary  for  uq  to  decide  whether  or  not  the  prescription 
pleaded  applies  to  moneys  collected  by  sheriffs  and  not  accounted  for. 
Although  the  judgment  on  opposition  whereby  the  plaintiff  was  decreed 
entitled  to  the  funds  in  the  hands  of  the  sheriCt  was  rendered  on  the 
twenty-first  of  February,  1868,  he  was  not  in  default  for  not  paying  them 
over  until  **  the  first  demand  made"  by  the  plaintiff  for  their  payment 
C  P.  766.  This  was  on  the  fifth  of  July,  1868.  This  suit  was  filed  May 
153, 1870,  with  service  already  accepted  by  the  administrator  of  Norwood 
a.nd  Perkins,  one  of  the  sureties,  while  service  was  regularly  made  by 
the  sheriff  upon  Robins  and  Jackson,  the  other  sureties,  on  the  second 
of  June,  1870,  all  less  than  two  years  from  the  default  of  the  sbenft 
Prom  that  date  only  prescription  began  to  run.  See  Fuqua,  Adminis- 
trator, vs.  Young  &  Knighter,  14  An.  216.  See,  also,  3  R  297;  23  An.  299. 
If o  action  lay  against  the  sheriff  until  he  was  put  in  mora  for  non-[>ay- 
ment  of  the  moneys  collected  by  him.  Hence  the  general  and  perfectly 
correct  principle  announced  by  Justice  Spofford  as  the  organ  of  the 
oourt  in  Hardee  vs.  Dunn,  13  An.  361,  that  "  prescription  cx)mmenees  tu 
run  from  the  moment  the  right  of  action  accrues,"  is  without  application 
here.  The  obligations  of  the  defendants  are  solidary.  The  judgment 
below  was  in  their  favor  and  against  the  plaintiff  in  the  plea  of  prescrip- 
tion.   It  was  erroneous,  and  is  therefore  avoided  and  reversed.    And 


NEW  OKLEANS,  MARCH,  1878.  487 


Soule  vs.  Norwood. 


It  is  now  ordered,  adjudged,  and  decreed  that  the  plaintiff  do  have  and 
recover  from  L.  G.  Perkins,  Thomas  W.  Robins,  and  Jared  R.  Jackson, 
sureties  upon  the  ofBcial  bond  of  A.  S.  Norwood,  sheriff,  in  solido,  the 
sum  of  eight  hundred  and  eighty-six  dollars  and  ninety  cents,  with  five 
per  cent  per  annum  interest  thereon  from  July  5, 1868,  and  that  said 
defendants  pay  costs  of  both  courts. 


No.  6929. 
Ophelia  G.  Burbank,  Tutrix,  vs.  William  Harris. 

Where  the  former  lessee  of  property  is  sued  by  his  former  lessor,  for  d&magea  to 
the  property  alleged  to  have  been  caused  by  the  fault  of  the  defendant  during 
the  term  of  the  lease,  the  defendant  may  contest  the  former  lessor's  title  to  the 
property ;  and  to  recover  in  such  a  suit,  the  plaintiff  must  prove  that  he  was  the 
owner  of  the  property. 

Where  in  an  action  for  dama^res  on  account  of  injury  done  to  certain  property,  the 
decree  of  this  court  mefely  declares  that  the  defendant  is  responsible  for  certain 
damages,  it  does  not  amount  to  a  judgment  for  the  amount  of  those  damages  in 
favor  of  the  plaintiff,  who  has  neither  alleged,  nor  proved  that  he  was  the  owner 
of  the  injured  property.  In  such  case  the  defendant  is  entitled  to  allege,  and  to 
introduce  any  pertinent  evidence  to  prove  the  nature,  and  limitations  of  the 
plaintifiTs  rights  in  the  injured  property;  and  in  no  event  can  he  be  held  for  a 
greater  proportion  of  the  damages  than  the  nature  and  extent  of  the  plaintiff's 
rights  in  the  property  would  CQuitably  entitle  him  to  claim. 

APPEAL  from  the  Fourth  Judicial    District  Court,  parish    of   St. 
Charles.    Berault,  judge  ad  hoc.    Trial  by  jury. 

Fellowes  &  Mills  for  plaintiff. 

Breaux,  Fenner  &  Hall  and  J,  D.  Augustin  for  defendant. 

Wm.  Reed  Mills  for  Samuel  Burbank,  tutor. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  March  1865,  the  Fashion  plantation,  then  belonging 
to  Richard  Taylor,  was — ^by  the  decree  of  a  Federal  court,  condemned  as 
forfeited  to  the  United  States,  under  an  act  of  Congress  approved  on  the 
seventeenth  of  July  1862,  and — on  the  twelfth  of  May  1865,  sold  under 
said  decree  and  adjudicated  to  Daniel  Christie  for  nine  thousand  dollars. 
That  plantation  measured  over  two  thousand  arpents  of  land,  with  a 
front  on  the  Mississippi  river:  the  buildings  which  were  on  the  same  at 
the  date  of  said  sale  and  up  to  the  twenty-ninth  of  October  1872,  had 
nearly  all  been  erected  prior  to  1853,  and — as  many  other  estates  located 
as  this  was,  had  been  almost  abandoned  during  the  war. 

On  the  tenth  of  October  1871 — for  the  promised  sum  of  two  thou- 
sand dollars  which  was  to  be  paid  on  the  first  of  October  1872,  Samuel 
!N.  Burbank,  as  under  tutor  of  the  minor  children  of  Ophelia  G.  Bur- 
bank, leased  the  Fashion  plantation  to  "William  Harris— the  defendant — 
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for  the  space  of  one  year,  commenciDg  on  the  first  of  January  and  end- 
ing on  the  thirty-first  of  December  1872. 

Harris's  rights,  as  a  lessee,  were  limited  by  three  clauses  of  the  con- 
tract of  the  tenth  of  October  1871. 

1.  He  was  not  to  cut  any  wood  or  timber  on  said  plantation,  except 
that  required  for  his  own  use  and  the  use  of  his  employees,  in  cultivat- 
ing said  plantation. 

2.  S.  N.  Burbank  could — during  the  lease — remove  any  and  all  the 
machinery  there  was  on  the  place. 

3.  He  had  also  reserved  the  right  to  rent  or  sell,  to  the  N.  O.  Mobile 
and  Texas  Railroad  Company,  a  portion  of  the  land  not  exceeding  ten 
acres. 

Less  these  three  reservations,  the  lessee  was  fully  authorized  to  enjoy 
the  rented  premises,  according  to  the  use  for  which  it  was  intended  by 
the  lease,  and  that  was  to  cultivate  rice. 

On  the  twenty-ninth  of  October  1872,  a  portion  of  the  buildings  on 
the  place  so  leased  was  destroyed  by  fire,  and — on  the  twelfth  of  Marcb 
1873,  plaintiflf— as  natural  tutrix  of  her  children — brought  this  suit  to 
recover  against  Harris  the  sum  of  eight  thousand  dollars,  on  the 
ground  that  it  was  through  his  illegal,  improvident  and  careless  acts 
that  said  buildings  and  the  machinery  therein  contained  had  been 
destroyed  and  damaged. 

On  the  first  trial  of  this  case  in  the  lower  court,  judgment  was  ren- 
dered in  favor  of  defendant,  and — from  that  judgment — plain  tiff  appealed. 

The  decision  of  the  Supreme  Court  on  the  first  appeal  is  in  these 
words:  "  It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  avoided,  annulled  and  reversed,  and  that 
this  case  be  remanded  to  be  proceeded  in  according  to  law,  and  in 
accordance  tvith  the  views  herein  expressed.** 

What  views  are  so  referred  to  ?  We  transcribe,  from  the  decision, 
those  which  we  consider  as  manifestly  linked  to,  inseparable  from  and 
forming  a  part  of  the  decree;  they  are  expressed  in  the  last  paragraph 
of  the  opinion  of  the  appellate  court:  "  The  damages  which  we  think 
Harris  responsible  for  are  the  value  of  the  cane-shed,  the  damage  dene 
to  the  sugar-house,  the  contents  therein  and  the  engine,  and  to  any 
other  building,  caused  by  the  fire." 

On  the  second  trial  in  the  lower  court,  after  the  case  had  been 
remanded,  a  verdict  for  8500  was  returned  in  favor  of  plaintifll  From 
the  judgment  based  on  said  verdict  plaintiffs  have  appealed  and  defend- 
ant has  joined  in  the  appeal. 

This  suit — as  we  have  already  said— was  brought  by  Ophelia  G. 
Burbank,  in  no  other  capacity  but  as  natural  tutrix  of  her  minor  chil- 
dren, and — as  such — what  does  she  claim  ? 
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1,  Damages  alleged  to  have  been  suffered  by  the  destruction  of 
buildings  and  machinery  attached  to  the  Fashio;i  plantation,  leased  to 
Harris — ^and  neither  in  the  pleadings,  nor  in  the  act  of  lease,  have  we 
found  even  the  naked  averment  that  said  plantation  belongs  to  the 
children  in  whose  name  this  suit  was  brought. 

2.  Damages  for  the  loss  of  sccJes,  wagons,  carts  and  lumber  belong- 
ing to  petitioner — that  is  to  Ophelia  G.  Burbank,  and  which — it  is 
charged — was  illegally  taken,  carried  away  and  used  by  Harris. 

Ophelia  Burbank  died  after  the  institution  of  this  suit,  which  is  now 
prosecuted  by  Samuel  N.  Burbank,  as  tutor  of  the  children  of  said 
deceased. 

As  lessee,  Harris  has  complied  with  at  least  two  of  the  obligations 
of  his  contract:  he  has  paid  the  price  agreed  upon  and  returned  the 
plantation.  As  lessee,  and  as  concerns  any  conventional  obligation 
between  him  and  plaintiff,  he  is  no  longer  liable.  Is  he  otherwise  liable? 
If  so,  to  whom  and  for  what  amount  ?  He  is  liable;  but,  when  in  March 
1873,  this  action  was  filed  against  him,  he  had  ceased  to  be  a  lessee. 
Under  these  circumstances,  can  plaintiff  successfully  invoke  against  him 
the  indisputable  doctrine  that  a  tenant  can  not  contest  his  lessor's  title, 
that  the  former's  possession  is  that  of  the  latter?    We  believe  not. 

Were  Harris  sued  for  the  rent  or  possession  of  the  place,  he  would 
not  be  allowed  to  avoid  the  payment  of  the  rent,  or  refuse  delivery  of 
the  place,  on  the  ground  that  those  from  whom  he  leased  are  not  the 
owners  of  the  leased  property — and  why?  Because — as  is  specially 
provided  in  our  Code  and  as  was  so  often  decided  by  this  court,  the  les- 
see holds  from  and  for  the  lessor,  and  because  ownership  is  not  essential 
to  the  validity  of  a  lease,  for  one  who  lets  out  the  property  of  another, 
warrants  its  enjoyment  against  the  claim  of  the  owner,  and  whilst  the 
lessee  retains  the  undisturbed  possession  of  the  premises,  he  can  not 
enquire  iqto  his  lessor's  title.  * 

Rev.  C.  C.  2682.    17  A.  153. 

It  is  different,  however,  when — after  the  expiration  of  the  lease, 
when  after  the  relation  of  lessee  and  lessor  has  ceased  to  exist,  the 
party  who  once  was. a  lessor, claims  from  one  who  once  was  a  lessee, 
the  value  of  property  destroyed  or  injured  during  the  lease,  through 
the  alleged  negligence  and  carelessness  of  the  former  lessee.  In  such 
a  case,  against  that  former  lessee,  as  against  a  mere  trespasser,  the 
claimant — in  order  to  recover — must  show  a  prima  facie  title. 

19  L.  R.  397.     5  R.  R.  510. 

Here,  as  they  did  in  the  lower  court,  plaintiffs  contend  that  the 
judgment  heretofore  rendered  by  this  court  is  final  as  to  defendant's 
liability  for  damages,  and  that  this  case  was  remanded  to  the  district 
court  for  the  exclusive  purpose  of  ascertaining  the  amount  of  the 
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incurred  damages.  The  judgment  referred  to  does  declare  that  defend- 
ant is  liable  for  the  destruction  of  the  buildings  and  their  contents,  and 
for  the  injury  done  to  the  machinery.  After  that  declaration  by  the 
court,  it  pronounced  the  reversal  of  the  judgment  appealed  from,  and 
remanded  the  case  to  be  tried  according  to  law  and  in  accordance  mth 
the  view8  expressed  in  its  opinion.  Every  line,  every  word  of  a  decree 
has  a  legal  value,  and  the  decree  already  mentioned,  when  compared 
and  applied  to  the  declaration  that  defendant  is  liable  for  the  damages 
sustained,  closes  the  door  as  to  any  enquiry  relating  to  the  already 
determined  liability. 

"  II  ne  faut  pas  confondre  la  certitude  de  Tobjet  qui  fait  le  sujet  de 
la  condamnation  avec  sa  liquidite.  Pour  ne  pas  etre  liquide,  la  chose 
pent  n'en  etre  pas  moins  certaine,  et  il  suffit — pour  que  le  jugement 
fasseen  force  de  chose  jugee,  qu'elle  soit  susceptible  d*une  liquidation 
ulterieure:  Tel  est  le  jugement  qui,  sans  en  contenir  la  liquidation — eon- 
damne  a  des  restitutions  ou  a  des  dommages  et  interets  qui  doivent  etre 
plus  tard  liquides." 

Larombiere,  vol.  5,  p.  214. 

"  Mais  le  jugement  passe  en  force  de  chose  jugee,  si  Tobjet  de  la 
condamnation  est  expliqut^  et  determine  avec  certitude  par  quelque  act 
auquel  le  depositif  se  refere.  II  y  a  done  chose  jug($e,  lorsque  le  juge- 
ment condamne  a  payer  les  causes  de  la  demande,  en  ce  qui  a  ete  de- 
mand^ par  Facte  introductif  d'instance,  bien  qu'il  n'exprime  point  piv- 
cisement  la  montant  de  la  condamnation." 

Larombiere,  vol.  5,  p.  214. 

Defendant  is  not  condemned,  by  the  decree  of  thi^  court,  to  pay  a 
specified  amount  of  damages,  but  that  he  Is  liable  to  some  one  for  dam- 
ages which  resulted  from  the  destruction  of  buildings  on  the  Fashion 
plantation,  is  a  fact  passed  upon  and  determined  by  the  aforesaid 
decree,  and  that  judicially  ascertained  and  published  fact  constitutes  a 
judicial  verity  which  can  no  longer  be  contested  by  any  of  the  parties 
to  this  litigation.  Of  itself,  that  fact  did  not  justify  a  verdict  in  favor  of 
plaintiCDs,  as  it  is  not  alleged,  nor  does  it  appear  that  they  are  the  owners 
of  the  property  destroyed  by  fire  on  the  twenty-ninth  of  October  1872. 

Though  in  neither  the  pleadings  nor  the  lease,  plaintiffs  are 
alleged  to  be,  or  recognized  as  the  owners  of  said  property,  it  may  be 
that,  on  the  first  trial,  they  have  established  that  fact,  to  the  satisfaction 
of  the  jury  and  of  the  district  and  appellate  court,  but  this  they  may 
have  thought  useless  to  do  and  did  not  do  on  the  second  trial,  and  we 
can  not  supply  both  the  omitted  averment  and  the  omitted  proof  of 
plaintiff's  title. 

Defendant  attempted  to  show  the  character  and  extent  of  any  title 
which  plaintiffs  may  have  acquired  to  the  Fashion  plantation,  and— for 
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that  purpose — oflfered  to  introduce  the  pleadings  and  Judgment  of  con- 
demnation of  said  plantation  to  the  United  States.  The  evidence  so 
tendered  was  excluded  by  the  court.  In  this,  there  was  error — for,  of 
the  plantation  thus  condemned,  all  that  could  be  acquired  or  sold,  was 
Richard  Taylor's  right  in  and  to  the  same,  and  the  right  so  acquired  is 
a  limited  one,  which  terminates  with  the  life  of  the  party,  for  whoso 
acts  the  property  was  seized.    9  Wallace  350.    18  Wallace  160. 

If — as  seems  probable — the  Fashion  plantation  has  passed  to  plain- 
tiffs, they  hold  it  subject  to  the  rights  which  existed  thereon  at  the  date 
of  its  condemnation,  unless  those  rights  have  been  relinquished  or  lost 
— 18  Wallace  156 — and  subject  also  to  the  now  suspended  title  of  the 
legal  representatives  of  Richard  Taylor  to  said  plantation.  It  is  evi- 
dent, then,  that  the  damages  sustained  must  be  measured — not  to  any 
absolute  title,  not  to  any  unconditional  ownership,  but  to  the  uncertain 
duration  of  plaintiff's  possession. 

This  is  a  difficult  task,  and — with  the  too  incomplete  information  im- 
parted by  the  record — ^it  is  a  task  which  can  not  now  be  accomplished.  To 
undertake  and  perform  it,  jurors  and  judges  shall  have  to  be  guided  by 
the  light  of  statistics  and  presumptions,  to  learn  what  is  the  General's 
age,  his  health,  his  constitution,  his  habits,  his  infirmities,  count  the 
days  he  has  lived,  and  with  the  assistance  of  those  who  have  calculated 
the  chances  of  life  and  death,  guess  how  near  he  may  be  from  the 
inevitable  grave.  This  done,  to  then  determine  and  fix— by  the  pre- 
sumed proportion  of  what  remains  of  that  life,  the  presumed  pro- 
portions of  plaintiff's  possession,  and  the  benefit  which  —  in  that 
uncertain  space  of  time,  they  might  have  realized  from  the  possession 
of  which  they  have  been  deprived.  To  reach  any  reasonable  conclusion, 
jurors  and  judge  will  have  to  also  consider  whether  it  is  probable  that 
those  who  possess  under  such  a  title,  would  have  been  disposed  to  make 
to  the  destroyed  buildings  and  before  their  destruction,  the  repairs 
which  they  needed,  and  how  long — without  those  repairs — the  buildings 
would  have  been  in^a  condition  to  be  used  with  advantage  by  any  one, 
proprietor  or  tenant. 

•  In  the  interest  of  the  parties,  we  are  compelled  to  remand  this 
cause,  with  instructions  to  the  lower  court  to  admit  the  evidence  of  the 
origin  and  character  of  the  title  which  may  be  held  by  the  plaintiff,  and 
— besides — any  evidence  tending  to  establish  the  nature,  duration  and 
value  of  the  possession  of  the  destroyed  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  avoided  and  reversed — the  verdict  on  which  it  is  based 
annulled  and  set  a<<ide,  and  this  case  remanded  to  be  proceeded  in 
according  to  law  and  the  views  expressed  in  our  opinion:  the  costs  of  the 
appeal  to  be  paid  by  plaintiffs. 


492  SUPREME  COURT  OF  LOUISIANA. 


NuffODt  vs.  Stark. 


No.  6974. 
Mrs.  Alpha  P.  Nugent  vs.  Mrs.  Dora  L.  Stark  et  al. 

Before  a  mort^<u;e  created  by  an  alleged  aA:ent  can  bo  enforced,  it  must  be  proved 
that  the  alleisred  asent  was  specialty  authorized  to  make  the  mort^a^^. 

A  wife,  although  separate  in  property,  can  not  be  held  on  her  mort^a^re  note,  when 
the  holder  of  the  note  fails  to  show  that  she  was  authorized  by  the  judge  to  maki^ 
the  mortgage,  and  fails  to  show  that  her  pretended  ag'-nt,  who  made  the  mort- 
gage was  empowered  by  her  to  do  it.  and  also  fails  to  show  that  the  consideration 
of  the  note  inured  to  her  separate  benefit. 

A  PPEAL  from  the  Seventh  Judicial  District  CJourt,  parish  of  Avoyelles. 
JlL  Yoist,  J. 

Olive?'  0.  Ftovosty  for  plaintiff  and  appellee. 

Irion  &  Tlhorpe,  Tiws.  Overton,  and  C.  E.  Frith  for  defendant  and 
appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  twenty- seventh  of  March  1874,  T.  O.  Stark, 
the  husband  of  defendant,  appeared  before  Theodore  Guyol,  a  notary 
public  of  the  city  of  New  Orleans,  and  then  and  there  representing  him- 
\  self  as  the  agent  of  his  wife,  by  virtue — as  he  alleged — ^of  a  spedai 
power  of  attorney,  annexed — as  declared  by  said  notary — to  an  act 
passed  on  that  day  before  that  officer,  acknowledged  that  his  wife  was 
indebted  unto  Bichard  Nugent  in  the  sum  of  ten  thousand  dollars, 
amount  of  a  loan  which  he  asserted  he  had  obtained  aTid  received  for 
her,  and  to  evidence  which  his  wife  had — on  the  twenty-first  of  March 
1874,  subscribed  four  notes  to  her  own  order  and  endorsed  by  her,  one 
for  fifteen  hundred,  one  for  two  thousand  and  two  for  three  thousand 
two  hundred  and  fifty  dollars. 

To  secure  the  payment  of  the  notes  thus  subscribed  by  defendant 
and  delivered  to  Richard  Nugent  by  her  pretended  agent,  the  latter  gave 
a  mortgage  on  the  Dora  plantation,  which — it  is  admitted — belongs  to 
his  wife,  who — by  marriage  contract  —  is  separated  in  property  from 
him.  That  mortgage  was  given  in  favor  of  said  Nugent,  or  any  holder 
of  any  of  the  notes  delivered  to  him. 

This  suit  is  brought  on  one  of  said  notes,  transferred  to  plaintiff 
after  its  maturity.  Two  petitions  were  filed  by  her  counsel:  in  the  first, 
she  proceeds  on  exclusively  the  note  and  the  mortgage — in  the  second, 
she  charges  that  the  note  sued  upon  was  given  for  defendant's  benefit, 
and  that  she  was  duly  authorized  by  the  judge  to  give  it  In  her 
answer,  defendant  denies  every  allegation  of  both  the  original  and  sup- 
plemental petition,  avers  the  firm  of  Nugent  &  Co.  acted  as  her  factor, 
and  that  she  consigned  to  it  more  produce  than  sufficient  to  pay  all  she 
ever  owed  it,  or  Richard  Nugent. 

The  act  of  mortgage  from  defendant's  husband  to  Richard  Nugent, 
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read  as  it  is  written,  does  not  appear  to  have  been  passed  to  secure 
advances  to  be  thereafter  made,  but  to  secure  an  actual,  an  acknowl- 
edged claim,  a  loan  obtained  and  received.  The  facts  that  such  a  loan 
was  obtained  and  received,  and  that  the  note  sued  on  was  subscribed 
for  money  which  enured  to  her  benefit,  are  expressly  denied  by  defend- 
ant, and — under  no  rule  of  law  or  jurisprudence — can  we  construe  as  a 
judicial  admission  of  those  denied  facts,  the  vague  and  indefinite  aver- 
ment that  "she  has  consigned  to  her  factor  more  produce  than  suffi- 
cient to  pay — not  the  note,  the  consideration  of  which  she  impugns  and 
assails,  but — in  her  own  words — **  all  she  ever  owed  that  factor." 

To  the  enforcement  of  the  mortgage  granted  on  the  twenty-seventh 
of  March  1874,  by  defendant's  husband  and  on  her  separate  property, 
there  are  not  less  than  three  fatal  objections: 

1.  It  was  not  shown  that  Mrs.  Stark  empowered  her  husband  to 
contract  any  loan,  acknowledge  any  debt,  incumber  or  hypothecate  her 
plantation.  The  only  reference  to  that  disputed  agency  is  found  in  the 
testimony  of  Mr.  Provosty,  who  said:  "  that,  to  the  best  of  his  belief, 
the  power  of  attorney  declared  to  be  annexed  to  the  act,  was  not  with 
the  copy  of  the  act  sent  to  Mr.  Henderson  Taylor,  plaintiff's  leading 
counsel  in  this  case,  who — owing  to  infirmities  of  age,  and  sickness 
was  unable  to  be  present  at  the  trial."  That  declaration,  howsoever 
true  it  may  be,  and  we  iio  consider  it  as  true,  does  not  establish  even 
the  existence,  much  less  the  extent  of  an  indispensable  power,  one  with- 
out which  the  mortgage  is  invalid  and  lifeless.    R.  C.  C.  2997. 

2.  In  order  to  more  effectually  bind  the  wife — at  least  we  so  pre- 
sume— her  pretended  agent  was  made  to  acknowledge  that  the  note 
was  given  and  the  mortgage  granted  for  an  indebtedness  which — at  the 
date  of  the  act — had  already  been  incurred,  for  a  loan  which — then 
— had  already  been  received — ^and,  on  the  trial,  plaintiff  attempted 
to  establish  the  consideration  of  the  note,  the  validity  of  the  mortgage, 
by  the  production  of  accounts,  on  which  the  first  item  was  charged  on 
the  twentieth  of  May  1874,  more  than  fifty  days  after  the  mortgage  was 
granted,  and  the  last  item  in  May  1875. 

3.  Jn  the  act  of  the  twenty-seventh  of  March,  the  husband  of 
defendant  declared  that  she  was  authorized  by  the  parish  judge  to 
grant  the  mortgage,  and  the  notary  that  the  certificate  to  that  effect  is 
attached  to  the  act  passed  before  him.  In  that  instance,  the  parish 
judge  was  incompetent  to  examine  and  authorize  the  wife,  and — had  it 
been  otherwise — his  certificate  is  not  in  evidence,  and — as  a  witness — he 
could  not  recollect  when  she  was  thus  authorized,  but  only  remembered 
that  it  was  during  the  term  of  his  office  as  parish  judge  of  Avoyelles, 
without  mentioning  when  he  was  commissioned  and  acted  in  that  ca- 
pacity.—R.  C.  C.  127. 
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The  record  contains  the  written  approval  of  Mrs.  Stark  and  her 
husband  of  the  application  of  the  proceeds  of  a  crop,  as  credited  in 
three  accounts  rendered,  one  in  December  1874;  the  others,  in  January 
and  February  1876.  It  may  be  that  Mrs.  Stark  is  liable  for  the  balances 
charged  in  these  ac<;ounts  against  the  Dora  plantation,  but  plaintifTs 
action  against  her  is  based  on  exclusively  the  note  of  the  twenty-first, 
the  mortgage  of  the  twenty-seventh  of  March  1874,  the  consideration 
and  validity  of  which — if  they  did  or  do  exist — have  not  only  not  been 
established,  but  successfully  contested. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  avoided  and  reversed,  and  plaintiffs  action  on  exclu- 
sively the  aforesaid  note  and  mortgage  rejected  at  her  costs  in  both 
courts. 

It  is  further  ordered  that  any  right  or  action  growing  out  of  the 
several  accounts  herein  referred  to,  is  specially  reserved. 


No.  6951. 
Wm.  H.  Boullt  vs.  Jerome  Sarfy  et  al. 

The  sierner  of  a  promissory  note  which  read^  that "  we  promise  in  solido"  etc.  will 

be  held  bound  as  a  solidary  debtor  on  sach  note,  unless  he  proves  that  he  has 

been  lecrally  released  from  his  oblii?ation. 
A  verbal  acknowledfirment  of.  and  promise  to  pay  a  promissory  note,  made  by  on« 

of  its  solidary  makers  before  its  prescription,  will  interrupt  prescription  as  to 

all  of  the  makers. 

APPEAL  from  Seventeenth  Judicial  District  Court,  parish  of  Natchi> 
toches.    Flerson,  J. 

W,  H,  Jack  for  plaintifif  and  appellant 

Wm,  M,  Levy  and  Chaplin,  Canningliam  &  Cliaplin  for  defendant 
and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  4th  of  December,  1869,  a  lot  of  ground  and  the 
improvements  thereon  belonging  to  the  succession  of  Mrs.  Desiree  Hert- 
zog,  were  adjudicated  to  William  H.  Boullt  for  81610,  payable  one  half 
cash,  the  balance  in  twelve  months  from  the  date  of  the  sale.  For  that 
balance,  the  adjudicatee  furnished  his  note  to  the  order  of  the  defend- 
ants, as  syndics  of  the  creditors  of  the  aforesaid  succession.  That  note 
is  signed  by  Wm.  H.  &  D.  H.  Boullt  in  solido,  and  its  payment  secored 
by  the  vendor's  mortgage  and  privilege. 

On  the  11th  of  October,  1877,  the  syndics  obtained  an  order  from 
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the  judge  of  th3  17th  District,  commanding  the  seizure  and  the  sale  of 
the  property  subject  to  the  vendor's  mortgage  and  privilege,  to  satisfy 
the  balance  due  on  the  price  of  said  property.  The  execution  of  that 
order  was  enjoined  by  Wm.  H.  Boullt,  on  the  ground  that  the  note  on 
which  it  is  based  was  extinguished  by  the  prescription  of  four  years. 

Defendant's  answer  to  the  injunction  is  that  the  prescription  invoked 
was  interrupted  by  repeated  acknowledgments  of  the  said  Wm.  H.  &  D. 
H.  Boullt.  On  this  issue,  the  case  was  tried,  the  parties*  evidence  heard 
and  plaintifiTs  injunction  dissolved.  He  appealed  from  the  decree  of  the 
district  court,  and  contends  that  the  evidence  adduced  to  establish  the 
interruption  of  prescription  is  inconclusive. 

Wm.  M.  Levy,  defendant's  attorney,  testified  that,  "  between  the  1st 
of  November  1872,  and  the  commencement  of  1873,  he  had  a  conver- 
sation with  D.  H.  Boullt,  who  was  then  the  tax  collector  for  the  parish  of 
Natchitoches,  and  that — during  the  conversation  referred  to — said  Boullt 
told  him  he  would  pay  the  note  after  his  settlement  with  the  State.  That 
Wm.  H.  Boullt  came  to  his  house  to  see  him  in  regard  to  an  adjustment 
of  the  individual  accounts  between  him — the  said  Levy — and  D.  H.  Boullt, 
and  stated  that  he  and  his  father  desired  him  to  assume,  in  the  settle- 
ment to  be  had  between  them,  the  payment  of  said  note,  which  they 
acknowledged  to  be  due.  The  note  was  not  shown  to  D.  H.  &  Wm.  H. 
Boullt,  but  its  amount  and  character  were  fully  stated  and  discussed, 
and  they  knew  what  note  the  witness  referred  to,  as  he  never  held  but 
one  note  from  them." 

Wm.  H.  Boullt  was  sworn  in  his  own  behalf  and  positively  denied 
that  he  was  ever  spoken  to  by  Col.  Levy,  or  that  he  ever  spoke  to  him 
in  regard  to  said  note,  except  within  two  or  three  months  from  the  trial 
of  this  case.  As  to  D.  H.  Boullt,  he  did  not  remember  having  had  any 
particular  conversation  with  Col.  Levy  respecting  that  note — and  was 
very  positive  that  he  did  not  acknowledge  or  promise  to  pay  it,  after  its 
maturity. 

Plaintiffs  counsel  seems  to  doubt  that  D,  H.  Boullt  can — in  a  legal 
sense — ^be  considered  a  solidary  obligor.  That  doubt  ought  to  have 
been  dispelled  by  the  form  and  terms  of  the  obligation:  "Twelve 
months  after  date,  we  promise  to  pay  in  solido  to  the  order  of  the  syn- 
dics, etc."  But — ^says  plaintiffs  counsel — no  surety  was  required  by  the 
terms  of  the  sale,  and  he  signed  the  note  inadvisedly. 

He  does  not  pretend  that  he  was  induced  to  sign  the  note  through 
error,  fraud,  violence  or  threats — but  informed,  as  he  must  have  been, 
by  the  advertisement  of  the  sale,  and  the  auctioneer's  proclamation  of 
its  conditions,  that  no  security  was  required,  he — nevertheless — signed 
the  note  as  such,  and  as  signatures  to  an  obligation  are  not  mere  orna- 
ments, he  can  not  justly  expect  to  be  relieved  from  the  effects  of  his 
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own  act,  on  the  ground  "  that  he  does  not  know  now  why  he  signed  that 
note." 

When  he  acknowledged  and  promised  to  pay  the  note,  his  acknowl- 
edgment and  promise  did  interrupt  the  prescription  both  as  to  him  and 
as  to  William  H.  Boullt,  even  admitting  that  the  lattcr's  proposition  to 
Col.  Levy  does  not  amount  to  and  constitute  an  acknowledgment 

To  defeat  the  effects  of  those  acknowledgments,  plaintiff  relies  on 
the  opinions  of  this  court  reported  in  the  9th  and  11th  A.,  and  deliv- 
ered— the  first,  in  the  case  of  Lackey  vs.  Macmurdo,  the  other  in  the 
case  of  Pearson  &  Hume  vs.  John  F.  Harper,  executor,  etc.  In  the  first, 
the  court  said:  "As,  therefore,  the  alleged  interruption  practically  affects 
the  rights  and  obligations  of  the  parties  to  a  contract,  it  is  reasonable  to 
require,  then,  the  proof  of  an  assent  to  such  a  change  on  the  part  of  the 
debtor,  should  be  clear  and  unequivocal.  It  is  not  indeed  necessary  that 
the  assent  should  be  express;  it  may  be  inferred;  but  the  circumstances 
should  be  such  as  to  justify  a  reasonable  presumption  that  the  debtor 
was  willing  so  to  «hange  his  position  for  the  creditor's  benefit 

9th  A.  15. 

In  the  case  of  Pearson  &  Hume  vs.  John  F.  Harper,  executor,  the 
evidence  was  that,  when  the  prescription  had  already  accrued,  an  offer 
was  made  by  the  debtor  to  the  creditor,  to  give  him  in  payment  on  dis- 
charge of  his  claims,  a  tract  of  land,  provided  the  creditor  would  give 
him  one  hundred  dollars  to  boot.  This  offer  was  declined,  and  the 
court  properly  decided  that  there  had  been  no  interruption  of  the  pre- 
scription— much  less  did  that  conditional  and  rejected  offer  amount  to 
a  renunciation  to  the  previously  acquired  prescription. 

11  A.  184. 

In  this  case  and  according  to  the  sworn  declaration  of  CoL  Levy, 
there  were  really  two  acknowledgments  of,  and  one  promise  to  pay  the 
note  sued  upon,  and  those  acknowledgments  and  that  promise  were 
made  before  prescription  had  accrued.  That  they  did  interrupt  the  pre- 
scription, and  that  such  an  Interruption  can  be  established  by  parol  evi- 
dence, there  is  no  longer  .any  doubt,  either  under  the  law  or  the  juris- 
prudence. 

Act  of  1858,  sec.  4;  R  C.  C.  2278,  No.  4;  21  A.  179—190—748.  28 1 
449—607. 

The  testimony  is  confiicting,  but  the  district  judge,  who  saw,  heard, 
and — ^it  may  be — knew  the  witnesses,  concluded  that  the  invoked  pre- 
scription was  interrupted,  and — considering  how  said  witnesses'  interest 
might  be  affected  by  the  result  of  this  litigation,  we  believe  and  con- 
clude as  did  the  district  judge. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 
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No.  7042. 
The  State,  and  Town  of  Plaquemines,  vs.  Chas.  Ruff. 

Th^  Legislature  may  constitutionally  confer  on  the  ofHcers  of  a  municipal  corpora- 
tion the  right  to  take  judicial  cognizance  of  cases  arising  under  the  police  regu- 
lations and  laws  of  the  corporation. 

An  act  of  the  Legislature  authorizing  a  municipal  corporation  to  sue  for  and  re- 
cover, before  its  mayor,  a  fine  for  the  breach  of  one  of  its  police  regulations, 
does  not  authorize  the  arrest  and  criminal  prosecution  of  one  who  commits 
such  a  breach. 

A  PPEAL  from  the  Mayor's  Court,  Town  of  Plaquemines.    Caneza,  J. 

Charles  0.  Lauve  and  George  Wailea  for  defendant  and  appellant. 

E.  B,  Talbot  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  conformity  with  the  regularly  expressed  wishes  of 
a  majority  of  the  legal  voters  of  the  town  of  Plaquemine,  its  council 
passed  an  ordinance  commanding  the  closing — on  Sundays  and  within 
the  limits  of  said  town — of  all  places  of  business  and  amusement. 

In  disregard  of  that  ordinance,  and  after  its  promulgation,  the 
defendant  did — on  a  Sunday — open  his  drinking  saloon  and  retail  liquor 
within  the  aforesaid  limits.  An  affidavit  was  made  asserting  that  fact 
and  a  warrant  issued  ordering  his  arrest.  He  wa^  arrested,  brought 
before  the  mayor,  and — to  the  proceedings  filed  and  partly  executed 
against  him,  he  excepted  on  the  grounds: 

1.  That  the  Legislature  could  not — ^without  violating  the  seventy- 
third  article  of  the  constitution  of  1868,  delegate  any  judicial  power  to 
the  mayor  of  Plaquemine. 

2.  That,  under  the  circumstances,  if  any  action  can  or  could  be 
brought  against  him,  it  is  exclusively  a  civil  action. 

Act  number  30  of  the  Legislature  of  1875  provides  "  that  the  mayor 
and  selectmen  of  the  town  of  Plaquemine  shall  have  power  to  make, 
ordain  and  impose  such  fines  or  penalties  for  a  breach  of  their  by-laws, 
rules  and  ordinances,  as  they  shall  think  proper,  but  not  to  exceed  the 
sum  of  fifty  dollars  for  a  single  offence,  to  he  sued  for  and  recovered 
before  the  mayor." 

That  delegation  of  power  was  fully  authorized  by  the  first  part  of 
article  94  of  the  Constitution,  which  enjoins  that  "no  judicial  powers 
— except  as  committing  magistrates  in  criminal  cases — ^shall  be  conferred 
on  any  officers  other  than  those  mentioned  in  this  title,  except  such  as 
may  be  necessary  in  towns  and  cities;  and  the  judicial  power  of  such  offi- 
cers shall  not  extend  further  than  the  cognizance  of  cases  arising  under 
the  police  regulation  of  towns  and  cities  in  the  State.' 
32 


it 
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The  law  of  1875  is— however — as  clear  as  the  constitutional  dause 
referred  to,  and  directs  that  any  fine  so  imposed  shall  be  recovered,  not 
by  a  criminal  prosecution,  but  by  suit.  It  does  not  appear  that  the 
question  presented  by  defendant's  exception  was  raised  in  the  case  of 
the  State  vs.  Thomas,  in  which  this  court  said:  "We  have  in  the  record 
the  essential  forms  of  proceeding  for  the  recovery  of  the  penalty,  and 
may  lay  aside  as  useless  the  indictment,  arraignment  and  trial."  Here, 
laying  aside  the  affidavit  and  the*  warrant,  which  can  be  considered  but 
as  the  elements  of  a  criminal  prosecution,  there  remain  none  of  those 
indispensable  forms  which  constitute  the  foundation  of  a  dvil  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  annulled,  avoided  and  reversed,  and 
plaintiffs  prosecution  dismissed  at  its  costs  in  both  courts. 


No.  7035. 
Marie  Perkins  Evans  and  Husband  vs.  Payne  &  Harrison. 

A  jud«:ment  revivlni?  a  judgment  does  not  render  valid  that  which  is  invalid,  and 
does  not  cure  radical  nullities  in  the  jadgment  revived. 

An  acceptance  of  service,  and  waiver  of  citation  authorize  a  judgment  of  default  to 
betaken  before  the  expiration  of  the  ordinary  ten  days  delay  from  the  service  of 
citation. 

When  a  party  has  made  no  declaration  of  residence,  as  provided  for  in  article  forty- 
two  of  the  Civil  Code,  the  proof  of  fact  and  intention,  as  re^rards  the  question  of 
domicile,  is  left  to  the  circumstances  of  each  case. 

Where  adofendant  resides  alternately  in  diflorcnt  parishes,  without  having  made 
a  declaration  of  residence,  he  must  be  cited  where  ho  appears  to  have  his  prin- 
cipal establishment  or  habitual  residence.  If  his  residence  in  eaoh  parish 
appears  to  be  nearly  of  the  same  nature,  he  may  be  cited  in  either  parish,  as  the 
plaintiff  may  elect. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge,    McVea,  J. 

W,  C,  Flmver  for  plaintififls  and  appellants. 

Herron,  Bird  <£*  Beal  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  This  suit  is  brought  to  annul  and  set  aside  a  judgment 
obtained  by  the  defendants  against  S.  D.  Linton,  in  the  district  court  of 
East  Baton  Bougo,  on  the  thirteenth  of  March,  1862,  and  also  a  judg- 
ment reviving  the  same,  rendered  March  25, 1872.  This  suit  was  filed  in 
October,  1876,  by  the  plaintiff,  former  wife  and  universal  legatee  and  tes- 
tamentary heir,  as  she  describes  herself,  of  Linton.  The  grounds  of  nullity 
of  the  original  judgment  set  up  are,  that  the  court  was  without  juris- 
diction, Linton's  domicile  being  at  the  time  in  Bapides  parish  ;  and,  sec- 
ond, that  he  had  no  notice  of  the  suit  and  no  citation. 
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Those  urged  against  the  judgment  of  revival  are,  that  the  first 
judgment  being  a  nullity  that  of.  revival  is  also  null  and  without  effect; 
and,  second,  that  it  was  renderei  prematurely  on  default  before  the 
legal  delay  had  expired  from  the  date  of  service  of  citation. 

We  will  dispose  of  the  objections  to  the  judgment  of  revival,  except 
as  they  may  be  considered  in  the  discussion  of  the  original  judgment, 
by  saying,  first,  that  we  held  in  McStea  vs.  Rotchford  Brown  &  Co.,  29 
An.  69,  that  a  judgment  of  revival  does  not  make  valid  that  which  is 
invalid,  and  does  not  cure  radical  nullities  in  the  judgment  revived;  and, 
second,  that  we  agree  with  the  district  judge  that  although  the  time  had 
not  elapsed  to  authorize  default  between  the  service  of  citation  and  de- 
fault there  appears  of  record  and  was  proved  in  this  case  an  acceptance  of 
service  and  waiver  of  citation  by  the  administrator  of  Linton  which  au- 
thorized the  default.  As  to  the  original  judgment  of  March  13,  1862, 
service  was  made  on  the  eleventh  of  May,  1861,  on  S.  D.  Linton,  as 
the  sherifiTs  return  (p.  13  R)  shows,  service  being  made  by  delivery  to 
Ackley  Perkins,  residing  at  defendant's  domicile,  in  the  parish  of  East 
Baton  Rouge,  defendant  being  absent. 

Judgment  by  default  was  regularly  made  final  on  Friday,  the  seventh 
of  March,  1862,  and  the  judgment  signed  on  the  thirteenth  of  March, 
1862.  (Judgment,  p.  17  R.)  Notice  of  judgment  is  found  in  the  Record, 
p.  171,  but  no  return  of  service.  Ex-Sheriff  Babin  testifies  that  he  finds 
by  reference  to  his  fee-book  a  charge  for  mileage  for  service  of  notice  of 
judgment  on  Linton;  from  that  fact  is  satisfied  service  was  made.  (Ba- 
bin's  testimony,  p.  8,  R.) 

The  testimony  relative  to  Linton's  residence  at  the  time  service  of 
citation  was  made  shows  that  in  1854  or  1855  he  married  the  daughter  of 
Jehu  Perkins,  residing  on  the  Richland  plantation,  in  East  Baton  Rouge, 
and  from  that  time  till  the  breaking  out  of  the  war  in  1861  he  passed 
most  of  his  time  in  East  Baton  Rouge. 

Dr.  Henry  Perkins  and  Mrs.  Julietta  Perkins,  the  uncle  and  mother 
of  plaintiff,  establish  a  state  of  facts  which,  under  the  article  166,  Code 
of  Practice,  authorized  suit  against  Linton  in  East  Baton  Rouge.  Dr. 
H.  Perkins  (p.  31  R,)  says:  "  He  resided  temporarily  during  the  time, 
from  1855  to  1863,  in  this  parish  (East  Baton  Rouge),  New  Orleans,  Pass 
Christian,  and  in  Paris,  France;  but  always  claimed  his  domicile  in  Ra- 
pides parish;  was  tenacious  of  preserving  his  domicile  in  Rapides,  and 
upon  one  occasion  went  up  there  to  vote,  etc.;"  "Had  large  property  ia 
Rapides;  did  not  know  of  his  owning  any  other  property  thein  in  Rapides, 
etc."  "  In  1862, 1  think,  the  Richland  plantation  belonged  t^  Mrs.  Evans, 
the  plaintiff  in  this  suit.  Mrs.  Evans  had  control  of  the  Richland  plan- 
tation, and  not  her  husband,  in  1862." 

Mrs.  Perkins  says :  "  This  residence  and  domicile  was  in  Rapides 
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parish,  where  he  owned  a  plantation,  etc.  I  never  knew  him  to  claim  a 
domicile  anywhere  else,  although  after  his  marriage  he  spent  most  of  his 
time,  as  my  guest,  on  the  Richland  plantation,  in  this  parish.  The  Rich- 
land plantation  belonged  to  Mrs.  Linton  at  that  time,  although  the  prop- 
erty (the  Richland  plantation)  in  the  parish  of  East  Baton  Rouge 
belonged  to  Mrs.  Linton,  it  was  the  house  and  home  of  myself  and  hus- 
band, and  Mr.  Linton  was  my  guest  whenever  staying  upon  said  planta- 
tion." "  Mr.  Linton  and  witness  returned  from  Europe  in  the  fall  of  1860 
to  Richland  plantation,  where  he,  Linton,  remained  until  they  went  to 
New  Orleans,  as  above  stated,  except  a  few  weeks  spent  by  Mr.  Linton 
on  his  plantation  in  Rapides."  "During  the  time  from  the  marriage  of 
Mr.  and  Mrs.  Linton  until  1862  Mrs.  Linton  went  to  Rapides  parish  prob- 
ably as  many  as  five  times,  remaining  each  time  from  ten  days  to  two 
and  three  weeks.  Mr.  Linton  visited  Rapides  parish  as  often  as  two  or 
three  times  each  year,  never  remaining  over  a  week  when  his  wife  was 
not  with  him." 

A.  L.  Gusman  says:  "I  first  became  acquainted  with  Mr.  Linton  in 
1855  or  1856,  and  knew  him  until  the  commencement  of  the  war.  I 
knew  Mr.  Linton  but  slightly,  but  his  wife  very  well.  Mr.  Linton  stayed 
a  good  deal  in  this  parish  (East  Baton  Rouge)  but  I  was  a  member  of 
the  Democratic  Parish  Convention  in  1857,  and  the  committee  made  a 
census  of  the  voters  of  the  parish  and  they  did  not  put  Mr.  Linton 
down  as  they  did  not  consider  him  a  voter  of  this  parish.  I  am  sat- 
isfied that  he  did  not  become  a  voter  after  this  time.  When  "we  were 
raising  funds  for  the  Creole  guards  in  1861,  the  officers  went  to  the 
prominent  and  wealthy  citizens  to  get  contributions,  and  I,  as  one  of 
the  officers,  although  I  considered  Mr.  Linton  able  and  a  friend,  did  not 
go  to  him  (as  we  did  not  consider  that  he  belonged  to  this  parish  and 
would  contribute  elsewhere.") 

On  cross-examination  he  says:  ^*  After  Mr.  Linton's  marriage  and 
up  to  the  time  I  left  Baton  Rouge,  in  April,  1861,  Mr.  Linton  was  here 
very  often  and  remained  sometimes  months  at  a  time.  Mr.  Linton  was 
a  man  of  wealth  and  traveled  a  great  ^eal,  Mrs.  Linton  was  Mrs.  Per- 
kins's only  child."  Dr.  J.  N.  Williams  says:  *'I  was  acquainted  with 
him  (Linton)  from  his  marriage  up  to  his  death.  I  know  he  owned  a 
plantation  in  the  parish  of  Rapides  from  my  first  acquaintance  with  him 
up  to  the  war.  He  had  negroes  on  that  plantation.  The  plantation  was 
being  cultivated  by  him  until  the  war.  He  always  spoke  of  that  as  his 
home.  He-ttsed  to  go  to  the  plantation  once  or  twice  a  year  for  a  sJtort 
time.  Mr.  Linton  spent  a  part  of  nearly  every  winter  in  New  Orleans, 
and  nearly  e\^ry  summer  in  the  north  or  in  Europe."  H.  V.  Babin  says: 
■**  I  was  acquainted  with  Duncan  Linton,  former  husband  of  Mrs.  'Evans, 
Mr,  Linton  was  on  the  Richland  plantation,  in  this  parish,  most  of  his  time 
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from  the  time  of  his  marriage,  which  took  place  in  1854  or  1855,  up  to 
the  war.  He  was  abroad  occasionally  during  that  time.  I  was  acquainted 
with  Ackley  Perkins  (the  person  upon  whom  the  citation  was  served). 
He  was,  I  think,  in  1861  on  the  Richland  plantation  managing  it  I  was 
sheriff  of  this  parish  from  1851  to  1863."  Mr.  Granary  says:  "  I  was 
acquainted  with  Duncan  Linton.  I  know  that  he  married  Dr.  Perkins's 
daughter.  After  he  was  married  he  was  here  most  of  the  time  up  to  the 
breaking  out  of  the  war,  on  his  father-in-law's  plantation."  It  appears  • 
that  Linton  resided  in  France  at  the  time  of  his  death  in  1867,  and  that 
his  succession  was  opened  by  the  public  administrator  in  Rapides  in  1868, 
In  1872  his  sisters  brought  suit  (see  27  An.  p.  351),  alleging  that  Linton 
was  not  a  resident  of  Rapides,  but  of  New  Orleans  at  the  time  of  his 
death,  and  that  the  court  of  probate  of  Rapides  had  no  jurisdiction  over 
the  succession,  and  prayed  to  have  the  order  appointing  the  public  ad- 
ministrator set  aside. 

The  court  held:  "The  evidence  shows  that  Linton  resided  in  France 
when  he  died,  and  that  the  only  real  estate  he  owned  in  Louisiana  was 
situated  in  the  parish  of  Rapides. 

"  The  succession  was  properly  opened  in  Rapides." 
The  plaintiff  claims  that  this  decision  establishes  conclusively  the 
fact  that  Linton  had  no  such  domicile  or  residence  in  East  Baton  Rouge 
as  the  law  requires  at  the  time  he  was  sued  in  1861.  This  by  no  means 
follows,  nor  is  that  question  in  any  manner  involved  in  that  case  even 
were  the  present  defendants,  who  were  not  parties,  bound  by  it,  as  they 
are  not.  He  might  very  well  have  had  a  domicile  or  sufficient  residence 
for  the  purpose  of  being  sued  in  East  Baton  Rouge  in  1861,  and  yet  as 
the  court  said,  have  "  resided  in  France  when  he  died,"  and  the  court 
based  their  decision  not  upon  the  ground  that  his  principal  establish- 
ment or  his  domicile  was  in  Rapides  when  he  died,  but  upon  the  ground 
that  he  had  no  "  domicile  or  residence  "  here  at  dll  at  his  death,  but  as 
we  have  seen  resided  in  France;  "and  that  the  only  real  estate  he  owned 
in  Louisiana  was  situated  in  the  parish  of  Rapides."  C.  C.  art.  935.  A  review 
of  all  the  evidence  fails  to  show  that  Linton  ever  actually  resided  in  Ra- 
pides, unless  we  should  consider  his  going  to  his  plantation  as  many  as 
five  times  from  his  marriage  in  1854  or  1855  to  1862,  and  "  remaining 
there  each  time  from  ten  days  to  two  or  three  weeks,"  as  shown  by  his 
mother-in-law's  evidence,  as  establishing  the  fact,  which  is,  however, 
more  than  offset  by  her  own  statement  and  that  of  other  witnesses, 
that  after  his  marriage  he  spent  most  of  his  time  on  the  Richland  plan- 
tation, the  property  of  his  wife,  in  the  parish  of  East  Baton  Rouge. 
Although  there  is  some  evidence  to  the  effect  that  he  claimed  his  resi- 
dence in  Rapides,  and  once  voted  there,  there  is  none  that  he  made  the 
declaration  of  residence  required  by  the  law,  C.  C.  article  42,  and  in  the 
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absence  of  such  declaration  the  proofs  both  of  the  fact  and  the  inten- 
tion are  left  to  the  circumstances  of  each  case.    C.  C.  43. 

It  is  assumed  in  argument,  but  nowhere  found  in  the  record,  that 
liinton  resided  and  had  his  domicile  before  his  marriage  in  Rapides. 
But  in  any  event  it  is  provided  by  article  166  of  the  Code  of  Practice 
that  if  a  defendant  reside  alternately  in  dilTerent  parishes  he  must  be 
cited  in  that  in  which  he  appears  to  have  his  principal  establishment  or 
his  habitual  residence.  If  his  residence  in  each  appear  to  be  nearly  of 
the  same  nature,  in  such  a  case  he  may  be  cited  in  either  at  the  choice  of 
the  plaintiff,  unless  he  has  declared  pursuant  to  the  provisions  of  the 
law  in  which  of  the  parishes  he  intended  to  have  his  domicile.  Tbis  we 
have  already  seen  Linton  did  not  do,  or  is  not  shown  to  have  done.  C.  C. 
article  thirty-eight  defines  the  principal  establishment  to  bo  that  in 
which  one  "  makes  his  habitual  residence."  This  we  think  in  the  case  of 
Linton  sufficiently  appears  to  have  been  on  his  wife's  plantation  in  East 
Baton  Rouge;  at  all  events  the  mere  visits  paid  by  him  to  his  plantation 
at  distant  intervals  of  time  and  for  a  few  days  or  even  weeks  at  a  time 
are  insufficient  to  establish  the  fact  of  residence  there,  which,  as  this 
court  has  often  said,  must  accompany  and  indicate  the  intention  in  the 
absence  of  the  declaration  required  by  the  law.  The  same  article  of 
the  Civil  Code  last  quoted  (art.  38)  further  provides  that  if  one  "  resides 
alternately  in  several  places,"  which  at  most  is  all  that  is  proved  of  Lin- 
ton  in  this  record,  and  nearly  as  much  in  one  as  in  another,  and  has  not 
declared  his  intention  in  the  manner  hereinafter  prescribed,  Arty  owe  o/ 
the  said  places  where  he  resides  may  be  considered  as  his  principal  es- 
tablishment at  the  option  of  the  persons  whose  interests  are  thereby 
affected." 

Under  this  provision  and  those  of  article  166  of  the  CDde  of  Practice 
already  quoted,  Linton  was  properly  sued  in  the  parish  of  East  Baton 
Rouge  in  1861,  and  if  ^o  then  was  the  revival  suit  also  properly  brought 
and  judgment  rendered. 

In  regard  to  the  plaintiffs  bill  of  exceptions,  it  will  be  perceived 
that  we  have  considered  the  rejected  portion  of  the  evidence  of  Gusman 
without,  however,  its  affecting  our  conclusions  on  the  whole  case.  As  to 
the  evidence  objected  to  by  the  plaintiff,  we  think  the  objection  attached 
more  to  its  effect  than  its  admissibility  in  the  absence  of  proof  of  the 
existence  of  better  evidence. 

Questions  of  domicile,  such  as  are  presented  in  this  case,  often  ib- 
volve  great  nicety  of  distinction,  and  as  has  been  often  said  by  our  pred- 
ecessors and,  indeed,  as  is  provided  by  the  terms  of  the  law  in  the  ab- 
sence of  the  formal  declaration  of  domicile,  each  case  must  rest  upon  its 
own  particular  facts  and  circumstances.  Hence  we  have  detailed  the 
evidence  so  minutely.    Were  the  case  before  us  on  the  same  evidence 
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"we  incline  strongly  to  the  opinion  that  we  should  have  rendered  the 
same  judgment,  but  most  certainly  at  this  distance  of  time,  and  after 
two  solemn  judicial  inquiries  followed  by  judgments,  which  are  sought 
to  be  annulled  purely  by  the  parol  testimony  of  witnesses  as  to  a  fact  so 
material  and  so  easily  ascertained  at  the  time,  we  are  not  disposed  upon 
the  evidence  before  us  to  annul  those  judgments,  which  were  correct. 

Judgment  affirmed. 

The  Chief  Justice  recused  himself  in  this  cause. 


No.  7026. 
Nalle  &  Cammack  vs.  a.  L.  D.  Conrad  et  al. 

A  planter  who  has  afirreed  to  consign,  and  pay  commissions  on  his  entire  crop  to  his 
factors,  in  consideration  of  certain  promises  and  stipulations  in  his  favor  made 
by,the  factors,  is  released  from  his  oblif?ation  to  consigrn  and  pay  such  commis- 
sion on  whatever  balance  of  his  crop  he  may  have  on  hand,  when  the  factors 
shall  fail  and  refuse  to  comply  with  i/ieir  stipulations;  more  particularly  when 
the  failure  of  the  factors  to  perform  their  part  of  the  contract,  disables  the 
planter  from  performing  his  part  of  it. 

Before  the  maker  of  a  lost,  or  mislaid  negotiable  note,  which  was  transferred  before 
its  maturity,  can  be  made  to  pay  it.  he  is  entitled  to  be  indemnified  against  its 
subsequent  appearance. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea,  J.  • 

Favrot  &  Lamon  for  plain tiflfe  and  appellees. 

Herron  &  Bird  and  Beale  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  1872,  plaintiffe  became  the  merchants  and  factors 
of  the  defendants,  and — according  to  the  former's  declaration — the  busi- 
ness relations  between  them  were  practically  ended  on  the  twenty-sixth 
of  December  1874.  The  character  of  those  relations  is  shown  by  a  letter 
of  the  first  of  February,  1872,  from  defendants  to  plaintifife,  in  which 
they  express  the  desire  of  obtaining  from  the  latter — for  that  year  and 
in  advances  of  money  and  supplies — to  assist  them  in  cultivating  their 
plantation  — the  sum  of  five  thousand  dollars. 

In  1874,  as  in  1872,  it  was  agreed  that  the  sugar  and  molasses  to  be 
made  on  defendants'  plantation  should  be  shipped  to  plaintifife,  to  re-im- 
burse  a  balance  then  due  to  their  firm  and  the  advances  to  be  made 
by  them  during  the  current  year.  Under  that  agreement,  defendants 
shipped  to  plaintiffs  sugar  and  molasses  until  the  twenty-sixth  of  Decem- 
ber, when — as  stated  by  the  factors — their  business  relations  were  prac- 
tically ended,  and— thereafter — sent  to  another  commissioner  what  was 
left  of  the  crop  of  1874. 
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On  the  twenty-sixth  of  March  of  that  year,  defendaDts— by  a  nota- 
rial act — had  acknowledged  that  they  were  indebted  to  plaintifis  in  the 
sum  of  $4204  68;  and,  to  represent  that  indebtedness,  had  subscribed 
and  delivered  two  negotiable  notes  payable  to  said  plaintiiis  or  their 
order^>ne  on  the  first,  the  other  on  the  fourteenth  of  December  1874, 
both  secured  by  a  conventional  mortgage  on  defendant's  share  in  the 
plantation  known  as  '*  Cypress  HalL"  The  last  maturing  of  scud  notes 
was  endorsed  by  plaintifib  to  the  order  of  A.  Cammack  junior,  and  mis- 
laid or  lost  in  the  city  of  New  York,  where  it  was  used  as  collateral 
security. 

This  suit  was  brought  to  recover  the  balance  due  on  the  lost  note, 
and — besides — two  hundred  seventeen  dollars  and  twenty-five  cents,  for 
commission  on  that  portion  of  defendants'  crop  shipped  to  another  fac- 
tor, after  the  twenty-sixth  of  December  1874. 

We,  unhesitatingly,  acknowledge — as  contended  for  in  behalf  of 
plaintlfiEs,  that  the  planter's  crop — every  pound  of  sugar,  every  gallon  of 
molasses,  every  bale  of  cotton,  every  barrel  of  rice  of  that  crop,  must 
be  punctually  shipped  and  consigned  to  the  factor  who  has  advanced  to 
raise  and  harvest  it,  and  that — whether  so  consigned  or  not — the  factor 
has  a  right  to  and  can  justly  claim  a  commission  on  every  fraction  of 
the  same;  unless,  however,  he  has  himself  failed  to  comply  with  any  of 
the  express  or  necessarily  implied  conditions  of  his  contract  with  the 
planter;  for,  one  who  breaks  a  contract,  forfeits  his  right  to  compel  the 
others  to  execute  it. 

In  this  case,  and  as  late  as  December  1874,  the  most  perfect  under- 
standing seems  to  have  existed  between  plaintiffs  and  their  clients. 
What  then  occurred  between  them  ?  A.  L.  D.  Conrad  testified  that  he 
came  to  New  Orleans,  in  the  latter  part  of  December  of  that  year,  and 
— on  his  arrival — went  to  plaintiffs'  office.  There,  he  met  Mr.  Nalle, 
who  asked  him  the  object  of  his  visit  to  the  city;  he  informed  him  that 
it  was  to  settle  with  Mr.  Oay,  and  that  he  would  go  and  see  him  the 
next  day.  "That  is  the  way  you,  country  people,  do" — replied  Mr.  Nalle; 
"go  now,  and  tell  Mr.  Gay  that  I  will  accept  a  draft  and  pay  the  amount" 
The  next  day,  plaintiffs  refused  to  pay  the  draft  given  at  the  suggestion 
of  one  of  them.  That  refusal  was  not — of  itself — a  sufficient  cause  to 
authorize  the  consignment  to  other  factors  of  the  balance  of  defendants' 
crop. 

This  is  not  all:  when,  the  day  after,  Conrad  went  to  plaintiffs'  office,, 
he  there  found  the  tax  collector,  who  had  already  seized  their  sugar,  and 
the  man  who  had  furnished  the  barrels  for  the  molasses,  to  both  of 
whom  he  had  given  drafts  on  plaintiflfe'  firm,  and  he  was  notified  by 
both  that  the  firm  had  refused  to  pay  those  drafts.  This  was  wrong, 
and — on  plaintiffs'  part — a  violation  of  their  contract    Unless  those 
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barrels  and  taxes  were  paid,  not  only  the  sugar  and  molasses  could 
have  been  levied  upon,  sold  and  sacrificed,  but — by  their  factors'  course 
— the  planters  were  effectually  prevented  from  complying  with  the  obli- 
gation of  their  contract.  The  day  before,  Mr.  Nalle  had  told  Mr.  Con- 
rad: "You  have  got  plenty  of  money  here,  pay  Mr.  Gay" — the  day 
before,  he  had  promised  that  the  cooper's  and  tax  collector's  bills 
would  be  paid.  In  so  doing — by  merely  paying  the  taxes  and  the  price 
of  the  barrels,  they  would  have  enabled  and  could  have  compelled 
defendants  to  consign  to  th6ir  house  the  balance  of  a  crop,  which  they 
themselves  value  at  $8690,  more  than  six  times  the  amount  of  their 
actual  claim  against  said  planters. 

Pressed  by  the  cooper,  and  pressed  by  the  tax  collector,  who  had 
already  seized,  Mr.  Conrad  said  to  Mr.  Nalle:  "  If  yon  do  not  pay  the 
drafts  held  by  those  parties,  I  will  have  to  get  another  merchant."  "  I 
would  be  glad  that  you  would,"  was  the  answer.  This  was  sworn  to  by 
two  of  the  defendants  and  denied  by  plaintiffs.  They  did  not — however 
-=-deny  that  they  had  refused  to  pay  the  last  mentioned  drafts.  They 
paid — as  shown  by  their  receipt — the  State  taxes  of  1874;  but  that  other 
taxes  were  then  due,  there  can  be  no  doubt — for,  the  tax  collector  him- 
self,  the  holder  of  one  of  the  unaccepted  drafts,  swore  that  he  had 
already  seized  sugar  to  satisfy  said  taxes — and  that,  when  he  became 
convinced  that  they  would  not  be  paid  by  Nalle  and  Cammack,  he 
advised  Conrad  to  go  to  Richard  Flower  and  apply  to  him  for  assistance. 
Conrad  followed  his  advice  and  Flower  paid  the  taxes.  At  that  date, 
there  was  to  defendants'  credit — in  the  house  of  Nalle  and  Cammack — 
$4654  70,  which  were — ^afterwards — applied  by  the  latter  to  the  partial 
payment  of  the  supplies  and  mortgage  notes  due  them  by  defendants. 

Under  these  circumstances,  it  was  not  without  sufficient  cause  that 
the  planters  discontinued  to  ship  their  crop  to  plaintiffs,  whose  implied 
obligation  was  to  pay,  if  not  the  collector  and  the  cooper,  most  certainly 
the  cooper;  and  this  they  could  have  done  without  the  least  apprehen- 
sion of  losing  a  cent. 

The  district  court  refused  to  allow  any  commission  on  the  molasses, 
for  the  reason  that  they  had  been  disposed  of  on  the  plantation  and 
there  given  in  payment  of  barrels  purchased  for  the  use  of  said  planta- 
tion— this  is  correct.  The  court  allowed  plaintiffs,  on  the  sugar  not 
shipped  to  them,  a  commission  of  $145  92.    In  this  there  was  error. 

The  note  sued  upon  and  which  has  been  mislaid  or  lost,  was  trans- 
ferred before  maturity  and  delivered  in  New  York  as  a  collateral  secu- 
rity. By  its  own  terms  and  the  terms  of  its  endorsement,  that  note  was 
negotiable,  and  defendants'  demand  that  plaintiffs  be  ordered  to  give 
security  to  indemnify  them  against  its  appearance,  should  have  been 
granted.    It  is  true  that  the  Code  provides  that  the  j  udge  may,  if  required. 


-So    nO* 
49    ^_ 


506  SUPREME  COURT  OF  LOUISIANA, 

Nalle  &  Cam  mack  vs.  Conrad. 

order  security  to  be  given — ^but  his  discretion  in  that  regard  is  not 
unlimited,  and — when  circumstances  render  it  necessary — he  should 
80  order.  The  form  of  the  note,  that  of  the  endorsement  and  the  fact 
that  it  passed  into  the  hands  of  third  parties  as  a  collateral  guaranty, 
justify  defendants'  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  amended,  and  plaintiffs'  demand  for 
one  hundred  and  forty-five  dollars  and  ninety-two  cents  and  the  inter- 
est thereon,  for  commission  on  sugar,  disallowed  and  rejected. 

It  is  further  ordered,  adjudged  and  decreed,  that — ^as  amended— the 
judgment  of  the  lower  court  is  affirmed,  but  that  no  execution  issue 
thereon,  until  plaintiffs  shall  give  security  in  an  amount  corresponding 
to  that  of  this  judgment,  in  principal,  interest  and  costs,  to  indemnify 
defendants  against  the  appearance  of  the  note  sued  upon,  and  which  is 
alleged  to  have  been  mislaid  or  lost  in  the  city  of  New  York. 

It  is  lastly  ordered  that  the  costs  of  this  appeal  be  paid  by  plaintiflfe. 


No.  6904. 
Marietta  J.  Bro\\'n  and  Husband  vs.  J.  N.  Brown,  Administrator, 

The  parish  court  in  which  a  succession  has  been  opened,  and  which  has  thof^ 
acquired  control  of  the  property  of  the  succession,  has  jurisdiction  of  a  sail 
broufirht  by  the  heirs  of  the  succession  to  enjoin  and  prohibit  the  nominal  ad- 
ministrator of  the  succession  from  acting  tis  such,  and  from  executing  a  certain 
judgment  obtained  by  him.  as  administrator,  in  the  district  court. 

The  object  of  such  a  suit  is  not  to  enjoin  the  judfirmentof  the  districtcourt.bat 
merely  to  prevent  an  alleged  unauthorized  person  from  executing:  it.  In  a  suit 
like  this  the  dissolution  of  the  injunction  mi^rht  work  irreparable  injury  to  th<» 
plaintiffs,  and  other  heirs  and  creditors  of  the  succession,  and  henoe,  if  properly 
issued,  should  not  be  dissolved  on  the  bond  of  the  defendant:  more  especiallr. 
when  the  amount  of  that  bond  is  too  small  to  protect  the  property  of  the  succes- 
sion from  spoliation  and  waste. 

Where  it  appears  that  the  petition  for  an  appeal  from  a  decree  of  court  rendered  in 
chambers  was  filed  in  open  court,  on  the  same  day.  and  immediately  after  the 
decree  Y^as  rendered,  and  in  the  presence  of  the  counsel  of  plaintiff  and  defend- 
ant, it  will  be  held  that  the  appellee  was  sufficiently  cited. 

APPEAL  froDi  the  Parish  Court  of  Red  River  parish.     Brmighton, 
J. 

Joseph  H.  Pierson  and  L.  B.  Watkins  for  plaintififo  and  appellants. 
J.  F.  Pierson  and  W,  H.  Jack  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Eg  AN,  J.    This  appeal  is  from  an  order  dissolving,  on  the  bond  of  the 
defendant,  under  article  307  of  the  Code  of  Practice,  an  injunction  sued 
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out  of  the  parish  court  of  Red  River  to  restrain  and  prohibit  the  defend- 
ant from  acting  as  administrator  of  the  successions  of  the  father  and 
mother  of  the  plaintiff,  and  especially  from  proceeding,  as  he  was  about 
to  do,  to  execute  a  judgment  of  the  district  court  for  that  parish, 
obtained  by  the  said  defendant,  in  said  capacity,  against  a  siste?^  of  peti- 
tioner, in  a  suit  for  the  recovery  of  a  valuable  tract  of  land  and  several 
thousand  dollars  rents.  The  merits  of  the  injunction  suit  or  the  pro- 
priety of  the  issuance  of  the  injunction  are  not  before  us  in  this  appeal. 
That  its  character  may  be  further  understood,  however,  as  bearing  upon 
the  present  appeal,  it  is  sufficient  to  state  that  it  is  alleged  among  other 
things  that  the  plaintiff  and  others  interested  had  brought  suit  in  the 
parish  court  from  which  the  injunction  was  obtained  against  the  same 
defendant,  who  was  acting  as  administrator  of  said  successions,  to  have 
him  decreed  not  to  be  the  lawful  administrator  thereof,  because  there 
was  no  order  appointing,  no  advertisement  of  his  application,  no  com- 
mission issued  to  him,  and  because  he  had  not  taken  the  oath  of  office, 
had  not  had  a  proper  inventory  taken,  having  only  had  inventoried  a 
very  small  property,  two  or  three  hundred  dollars  in  amount,  and  had 
given  a  bond  of  only  ^CO,  whereas,  by  his  own  judicial  and  other  allega- 
tions and  admissions,  the  property  of  the  successions  which  he  sought  to 
control  was  and  is  worth  between  fifteen  and  twenty  thousand  dollars, 
and  yields  a  large  revenue;  all  of  which,  if  unrestrained  by  injunction, 
would  fall  into  his  hands  and  be  possessed  and  controlled  by  him,  espe- 
cially through  the  instrumentality  and  execution  at  hi^  instance  of  the 
before  mentioned  judgment  of  the  district  court  of  Red  River;  all  to  the 
great  and  irreparable  injury  of  the  plaintiff  and  other  heirs  and  parties 
iQterested.  Besides  the  insufficiency  of  bond  and  other  matters  stated, 
it  is  further  alleged  that  the  defendant  is  insolvent.  This  injunction 
proceeding  seems  to  have  been  sued  out  in  aid  of  the  suit  for  amotion 
or  destitution  as  it  is  called  by  the  plaintiff,  if  such  it  can  be  styled,  and 
the  prayer  is  that  the  defendant  be  restrained  especially  from  attempt- 
ing to  control  and  execute  the  before  mentioned  judgment  of  the  dis- 
trict court,  and  thus  possess  himself  of  so  large  an  amount  of  property 
of  the  successions  until  he  shall  cause  himself  to  be  regularly  appointed 
administratoi,  and  give  bond  in  accordance  with  law  sufficient  to  cover 
the  true  value  of  the  property. 

The  petition  is  somewhat  inartiflcially  drawn,  and  the  particular  act 
sought  to  be  restrained  by  the  injunction  is  the  provoking  by  the  defend- 
ant of  the  execution  of  a  judgment  of  the  district  court  not  against  the 
plaintiff,  but  another  person,  and  his  thereby  obtaining  possession  and 
control  of  largely  valuable  assets  and  property  of  the  successions.  It 
is  urged  that  the  parish  court  was  without  jurisdiction  to  enjoin  the 
execution  of  a  judgment  of  the  district  court,  and  that,  without  passing 
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upon  thB  merits  of  the  present  appeal,  we  should  so  adjudge.  The 
proposition  would  be  correct  if  the  validity  of  the  judgment  itself  or  its 
execution  were  attacked;  but  such  we  do  not  understand  to  be  the  case 
here.  It  is  the  right  and  power  of  one  whose  authority  is  denied  to 
contest  and  order  the  execution  of  the  judgment  as  an  act  of  adminis- 
tration of  a  succession  of  which  he  is  not  administrator;  and  the  exist- 
ence and  attempted  execution  of  the  judgment  are  only  alleged  as  they 
affect  and  bear  upon  the  attempt  of  an  unauthorized  pereon  to  control 
and  possess  himself  by  that  means  and  through  that  instrumentality 
of  property  of  the  succession,  to  the  danger  and  apprehended  detri- 
ment  of  the  heirs  and  other  parties  in  interest  The  real  object  of  the 
injunction  was  then  to  protect  the  property  of  a  succession  of  which 
the  parish  court  had  jurisdiction  from  the  unauthorized  control  and  pos- 
session of  one  who  claimed  to  administer  it  by  virtue  of  authority 
derived  from  the  same  court,  and  while  a  proceeding  was  actually  pend- 
ing in  the  same  court  which  issued  the  injunction  to  test  his  right  to  do 
so,  or  to  make  him  take  the  oath,  give  the  bond,  and  have  the  inventory 
taken,  as  required  by  law.  To  this  real  purpose  the  allegation  as  to  the 
judgment  and  execution  was  merely  subsidiary  and  incidental,  and 
seems  only  to  have  been  made  as  would  have  been  the  allegation  of  any 
other  act  or  fact  not  involving  the  judgment  of  any  court  through 
which  danger  to  the  succession  and  heirs  was  apprehended.  For  this 
purpose,  and  with  this  view,  and  to  this  extent,  the  parish  court  had 
jurisdiction  as  a  necessary  incident  to  its  power  to  appoint  and  remove 
administrators,  and  to  control  the  administration  of  succession  prop- 
erty; not  to  stay  the  execution  of  a  judgment  of  the  district  court,  for 
that  we  do  not  think  has  been  attempted  here,  but  to  control  and  pre- 
vent the  defendant,  who  claimed  to  act  by  its  authority,  from  attempting 
to  do  this  particular  act  of  administration  until  he  had  first  qualified 
himself  and  given  proper  and  sufficient  bond.  Was  this,  then,  a  proper 
case  for  the  dissolution  of  the  injunction  on  the  bond  of  the  defendant? 
"We  think  it  was  not.  If  the  injunction  were  properly  issued  €md  main- 
tainable at  all,  a  matter  not  now  before  us,  the  grounds  upon  which  it 
was  sued  out  were  such  that  its  dissolution  on  the  mere  bond  of  the 
defendant  in  favor  of  the  plaintiff  would  work  irreparable  injury  In  the 
sense  and  meaning  of  the  law  not  merely  to  the  plaintiff,  one  of  the 
heirs,  but  to  the  other  heirs  and  creditors,  and  to  the  succession  itself, 
none  of  whom,  except  the  plaintiff,  are  in  any  manner  protected  by  the 
bond  given  in  favor  of  the  plaintiff.  Again,  according  to  the  allegations 
of  the  petition,  which  for  the  purposes  of  this  case  are  taken  as  true, 
the  amount  of  bond  required,  $1250,  is  wholly  inadequate  to  protect 
against  spoliation  and  waste  property  to  so  large  an  amount  as  that 
alleged  by  the  plaintiff. 
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The  appeal  was  then  rightfully  taken,  not  only  because  it  was  not  a 
proper  case  for  dissolution  on  bond  but  also  because  the  bond  required 
was  too  small.  To  take  any  other  view  would  be  to  avoid  all  the  provis- 
ions of  the  law  in  regard  to  the  character  and  amount  of  bond  and 
other  prerequisites  to  the  rightful  administration  of  estates.  Any  one 
might  otherwise  first  apply  for  the  administration  of  a  succession,  and 
then  when  restrained  from  acts  of  administration  might  proceed  to  ad- 
minister without  complying  with  the  law  in  any  respect  by  simply  giving 
a  bond  to  dissolve  the  restraining  order,  the  effect  of  which  would  be  to 
evade  the  law  and  enable  him  to  deal  illegally  with  the  estate  and  its 
property. 

We  are  asked  to  dismiss  this  appeal  for  want  of  citation  to  the 
appellee.  It  appears  from  the  entries  in  the  record  that,  to  use  its  own 
language,  "the  court  met  in  chambers  on  the  twelfth  of  December,  1877, 
at  the  courthouse,  in  the  town  of  Coushatta,  that  the  defendant  moved 
the  court  to  'suspend *  the  injunction  on  his  giving  bond,  that  it  was  so 
ordered,  that  all  the  papers  and  proceedings  in  the  suit  were  filed  in 
evidence,  and  immediately  following  that  *  petition  for  appeals,  siispen- 
sive  and  devolutive,  (were)  filed  in  open  court,'  and  the  usual  orders 
thereon  granted,  all  on  the  same  day  and  at  the  same  time,  and  that 
thereupon  the  court  adjourned  sine  die"  The  judge  thereupon  signed 
officially  and  certified  to  all  of  the  foregoing  facts.  The  petition  for 
appeal  is  then  given,  and  then  the  order  of  appeal,  which  ends  in  these 
words:  "  Done,  read,  and  signed  during  the  chambers  trial  of  said  pro- 
ceeding herein,  on  this  twelfth  of  December,  1877.  A  Ben  Broughton, 
Parish  Judge  of  Red  River  parish.  La." 

While  the  manner  of  proceeding  seems  to  have  been  somewhat 
anomalous,  we  think  it  sufficiently  appears  that  all  the  steps  taken,  in- 
cluding the  appeal,  were  had  contradictorily  with  each  other,  and  in  the 
presence  of  both  counsel  for  plaintiff  and  defendant,  and  under  the  pecu- 
liar circumstances  of  this  case  that  the  motion  to  dismiss  the  appeal  for 
want  of  citation  should  be  and  it  is  overruled;  and  on  the  merits 

For  the  reasons  assigned,  it  is  ordered,  adjudged,  and  decreed  that 
the  order  dissolving  the  injunction  sued  out  in  this  case  upon  the  bond 
of  the  defendant  be  and  it  is  amended,  and  the  injunction  reinstated.  It  is 
further  ordered  that  the  defendant,  J.  N.  Brown,  pay  the  costs  of  this 
appeal  and  of  the  proceedings  in  the  court  below  upon  his  application 
to  release  the  injunction  on  bond. 


Dissenting  Opinion. 

Marb,  J.     I  do  not  concur  in  the  opinion  and  decree  just  pro- 
nounced.   J.  N.  Brown,  as  administrator  of  the  successions  of  his  father 
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and  mother,  recovered  judgment  in  the  district  court  of  Red  R^ver  par- 
ish against  his  sister  Elizabeth,  declaring  to  be  simulated  the  title  by 
which  she  held  certain  real  property,  and  decreeing  the  same  to  belong 
to  the  successions;  and  in  the  same  judgment  she  was  condemned  to 
pay  S3000  for  rents  and  revenues. 

Soon  after  this  judgment  was  rendered.  Marietta  J.  Brown,  a  sister 
and  co-heir  of  the  parties  to  that  suit,  authorized  by  her  husband,  filed 
a  petition  in  the  parish  court  of  Red  River,  setting  out  various  causes 
of  injunction;  send  concluding  with  a  prayer  that  J.  N.  Brown  be  enjoined 
from  procuring  or  causing  to  issue  "  any  writ  of  possession  or  execution 
under  said  judgment,  and  from  taking  possession  of  said  property,  or 
of  its  revenues,  under  or  by  virtue  of  said  writ,  until  he  causes  himse^ 
to  be  regularly  appointed,  and  gives  bond  for  one  fourth  over  and  above 
the  proved  value  of  the  said  successions." 

The  general  rule  is  that  the  court  which  rendered  the  judgment  has 
exclusive  authority  to  execute  it  or  to  arrest  the  execution.  Code  of 
Practice,  arts.  617,  629;  Olgcr  vs.  Daunoy,  7  N.  S.  658;  Borne  vs.  Porter, 
4  Rob.  57;  Nolan  vs.  Babin,  12  Rob.  533;  Donnell  vs.  Parrott,  13  An.  252. 

To  this  rule  there  is  this  exception,  founded  in  necessity  and  recog- 
nized by  jurisprudence:  When  a  judgment  has  been  rendered  in  one 
parish,  and  execution  issues  to  another,  the  competent  court  of  the  par- 
ish in  which  it  is  to  be  executed  may  enjoin.  Cavelier  vs.  Turnbull,  8 
Mart.  61;  Lawes  vs.  Chinn.  4  N.  S.  390;  Hobgood  vs.  Brown,  2  An,  323; 
Police  Jury  vs.  Michel,  4  An.  84. 

I  can  not  consider  the  injunction  asked  for  and  granted  in  this  case 
as  any  thing  but  an  interference  with  the  authority  and  jurisdiction  of 
the  district  court,  by  arresting,  prohibiting,  the  execution  of  a  judgment 
rendered  by  that  court;  and  in  violation  of  the  Code  of  Practice,  arts. 
617,  629,  and  of  the  jurisprudence  established  by  the  decisions  just  re- 
ferred to,  from  8  Martin,  in  1820,  down  to  13  An.,  in  1858,  and  not  since 
questioned  by  bench  or  bar,  so  far  as  I  am  informed. 

The  parish  court* had  exclusive  jurisdiction  to  appoint  Brown  admin- 
istrator, and  to  remove  him;  and  to  compel  him  to  have  a  proper  inven- 
tory taken  and  to  give  the  security  required  by  law.  It  was  the  right 
of  the  plaintiff,  as  one  of  the  heirs  of  her  father  and  mother,  to  take 
such  proceedings  in  the  parish  court  as  might  bo  necessary  to  protect 
her  interests,  either  for  the  removal  of  the  administrator  or  to  compel 
him  to  have  a  proper  inventory  taken,  or  to  give  bond  and  qualify 
according  to  law;  and  she  might,  at  the  same  time,  have  gone  into  the 
district  court  and  obtained  an  injunction  staying  the  execution  of  the 
judgment  of  that  court  pending  the  proceedings  in  the  parish  court  The 
pendency  of  these  proceedings  in  the  parish  court,  which  is  vested  with 
exclusive  jurisdiction  of  such  matters,  would  have  been  ample  cause  for 
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the  injunction  by  the  district  court  of  the  execution  of  its  own  judg- 
ment in  favor  of  Brown  in  his  capacity  as  administrator.  I  do  not  think 
the  parish  court  had  any  power  or  jurisdiction  to  grant  the  injunction, 
I  can  not  imagine  any  necessity  for  a  resort  to  that  tribunal,  since  the 
jurisdiction  of  the  district  court  was  complete,  and,  in  my  opinion,  ex- 
clusive, to  suspend  the  execution  of  its  own  judgment,  for  the  alleged 
causes,  although  it  had  no  power  to  deal  with  the  causes  themselves, 
otherwise  than  by  refusing  to  proceed  until  these  causes  were  passed 
upon  and  disposed  of  by  the  court  having  exclusive  jurisdiction  of 
them. 

I  think  the  parish  court  was  absolutely  without  jurisdiction;  that 
the  entire  proceeding  in  that  court  was  coram  non  judice  and  void;  and 
that  we  should  so  declare  by  our  decree. 


No.  6958. 
Wm.  M.  Lovell  vs.  James  A.  Payne  et  al. 

When  a  certain  fact  put  at  issue  by  the  pleadings  is  peculiarly  within  the  knpwledf^e 
of  the  defendant,  such  for  instance  as  the  consideration  of  a  transfer  made  by 
him,  the  burden  of  proof  is  on  him  to  show  that  fact. 

A  fixed  price  is  as  essential  to  the  validity  of  a  giving  in  payment,  as  it  is  to  a  sale. 

A  dation  enpaiement  made  by  an  insolvent  debtor  to  one  of  his  creditors  is  fraudu- 
lent, and  may  be  set  aside. 

The  return  of  a  writ  of  fieri  facias  against  a  party,  unsatisfied,  is  evidence  of  his 
insolvency. 

Every  fraudulent  act  of  a  debtor,  no  matter  what  its  form,  may  be  attacked  by  any 
creditor  who  has  been  prejudiced  by  it. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
rx  Kouge.    McVeay  J. 

Favrot  &  Lamon  for  plaintiff  and  appellant. 

J.  &  6r.  W.  Burgess  and  (?.  W,  Buckner  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  This  is  a  revocatory  action  to  set  aside  certain  alleged 
fraudulent  transfers  of  property,  rights,  credits,  etc.,  made  by  Payne,  a 
judgment  debtor  of  plain tifiEs,  to  Mrs.  Grace  Timms,  one  of  the  defend- 
ants. The  petition  contains  the  usual  and  necessary  allegations  of  fraud, 
insolvency,  and  injury;  alleges  the  want  of  any  fixed  price,  or  price  in 
money,  for  the  transfers  attacked.  The  answers  admit  the  transfers, 
deny  the  fraud  and  insolvency,  aver  the  existence  of  a  valid  and  valuable 
consideration,  and  of  other  property  belonging  to  the  debtor,  more  than 
sufficient  to  pay  plaintiff's  debt 
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The  transfers  were  of  judgments,  notes,  etc,  amounting  to  many 
thousands  of  dollars,  and  were  made  subsequent  to  the  institution  of 
suit  by  plaintiff  to  a  daughter  residing  in  West  Virginia  through  an 
attorney  and  agent  residing  in  Louisiana,  who  admitted  the  possession 
of  the  property  transferred,  on  the  trial.  The  only  evidence  of  any  con- 
sideration for  the  transfers  is  that  of  Payne  himself,  who  stated  on 
another  occasion  (not  on  this  trial)  that  the  transfers  were  made  on  ac- 
count of  indet^tedness  to  Mrs.  Timms.  He  says:  "  I  am  largely  in- 
debted to  Mrs.  Timms,  and  made  these  transfers  to  pay  her  with  other 
claims  and  judgments.  In  the  case  of  Payne  vs.  Ronnseville  &  Elliott, 
1670  district  court,  there  was  no  stipulated  price  for  the  transfer.  I  am 
unable  to  fix  the  amount  of  my  indebtedness  to  Mr.  Timms.  It  is  more 
than  I  am  able  to  pay."  This  is  the  only  evidence  going  to  show 
any  consideration  for  the  transfers  attacked,  notwithstanding  that  vas 
directly  put  in  issue.  The  burden  of  proof  was  upon  the  defendants  to 
prove  facts  peculiarly  within  their  knowledge.  They  have  not  done  so 
in  this  important  particular.  Indeed,  neither  Payne  nor  Mrs.  Timms 
testified  on  the  trial  below,  and  even  the  existence  of  any  indebtedness 
to  the  transferee  is  not  otherwise  shown  than  by  the  statement  of  Payne 
just  recited,  which  was  given  in  another  judicial  proceeding  and  intro- 
duced here  by  the  plaintiff. 

The  attorney  and  agent  who  received  the  transfers  testified  on  the 
trial  to  that  fact  and  to  his  authority  to  do  so,  but  nothing  more;  not  a 
word  as  to  any  knowledge  of  indebtedness  by  Payne  to  Mrs.  Timms. 
See  15  An.  509,  663;  20  An.  97,  as  to  effect  of  failure  to  produce  evidence 
on  a  material  point,  and  especially  as  to  proof  of  price  of  transfer  in  a 
case  like  this.  See  12  B.  95.  But  were  the  indebtedness  established 
beyond  question,  the  transfers  would  at  most  be  only  a  giving  in  pay- 
ment, to  which  a  fixed  price  is  as  essential  as  to  a  sale.  C.  C.  2655. 
There  is  no  sum  stipulated  or  shown  to  be  due.  Though  it  be  a  debt, 
the  amount  of  that  debt  must  be  shown.  10  La.  151.  Kleinpeter  vs. 
Harrison,  21  A.  197.  Though  the  consideration  was  really  a  debt  doe, 
however,  it  could  only  have  been  lawfully  paid  in  money  when  the  debtor 
was  insolvent.    C.  C.  2658. 

A  sale  to  pay  one  creditor,  even  ignorant  of  the  debtor's  insolvency. 
is  a  fraud  on  the  other  creditors.  2  La.  18;  8  La.  308;  14  La.  367.  It  is 
denied  that  Payne  was  insolvent,  and  it  was  attempted  to  show  by  the 
evidence  of  two  or  three  witnesses  in  the  trial  that  they  owed  him  more 
at  the  time  of  the  judgment  and  after  the  transfers  attacked  than  plam- 
tifCs'  debt,  and  had  since  paid  him.  This  indebtedness  is  stated  to  haye 
been  for  money  loaned  or  advanced,  to  have  been  evidenced  partly  by 
note  and  partly  by  account,  but  how  much  by  note  and  how  much  by 
account  is  not  shown.    It  is  hardly  probable  that  any  considerable  sum 
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of  loaned  money  was  on  mere  account,  or  that  one  who  was  evidently 
transferring  the  great  bulk  of  his  means  in  view  and  anticipation  of 
plaintiffs  debt  being  put  in  judgment  would  leave  these  claims  open  to 
seizure.    They  were  doubtless  protected  against  it  by  the  form  of  the 
notes  or  evidences  of  debt.    A  fieri  facias  was  issued  upon  plaintiffs 
judgment,  and  the  defendant  pointed  out  as  the  only  property  subject 
to  seizure  an  iron  safe.    He  was  assessed  for  no  property  on  the  tax- 
rolls,  and  after  the  garnishment  of  a  debt  which  yielded  a  little  over 
four  hundred  dollars,  the  sheriff  being  unable  to  find  any  thing  else  sub- 
ject to  seizure,  the  fi,eri  facias  was  returned  unsatisfied  except  as  to  the 
<3redit  stated.    This  was  evidence  of  the  debtor's  insolvency,  or  practi- 
<3ally  the  same  thing,  that  there  was  nothing  belonging  to  him  within 
reach  of  the  process  of  the  law.     See  C.  P.  643  and  647  as  to  duty  and 
manner  of  procedure  of  the  sheriff  and  what  may  be  seized.    Will  it  be 
said  that  a  transfer  made  in  fraud  of  and  to  defeat  the  rights  of  credi- 
tors can  not  bo  set  aside,  because  after  transferring  the  great  bulk  of 
his  property  and  assets  to  large  amount,  and  without  any  consideration 
or  in  any  manner  recognized  by  law,  it  can  not  be  avoided,  because  the 
debtor  may  control  out  of  reach  of  his  creditors  some  remnant  of  means 
when  he  himself  confesses  his  insolvency.    Either  his  statement  that  he 
owed  Mrs.  Timms  is  to  be  accepted  as  true  or  not.    If  not  true,  then 
there  was  no  consideration  for  the  transfers.   If  true,  they  were  in  fraud, 
besides  the  other  reasons  mentioned,  because  that  indebtedness  is  con- 
fessed by  himself  to  be  more  than  he  can  pay,  which  itself  proves  insol- 
vency.   Again,  he  does  not  state  that  he  received  or  had  given  up  to 
him  any  evidences  of  debt,  any  obligations  or  other  consideration,  and 
it  is  shown  by  Mrs.  Timms's  agent  that  most  of  the  notes  were  merely 
handed  over  to  him  without  any  formal  transfer  at  all.    We  think  the 
case  is  with  the  plaintiff,  if  not  on  the  score  of  insolvency  and  injury, 
most  certainly  on  the  ground  that  there  was  really  no  valid  or  legal 
transfer  at  all,  and  that  what  was  done  and  attempted  was  done  in  fraud 
of  plaintiffs  rights  as  a  judgment  creditor.    No  matter  what  the  shape 
or  form  of  the  attempted  fraud,  it  was  open  to  attack  by  any  creditor 
prejudiced.    C.  C.  1968  and  1969;  6  An.  552;  10  An.  18. 

The  judgment  of  the  district  court  was  against  the  plaintiff  in  his 
demand  to  revoke  and  set  aside  the  fraudulent  transfers;  it  was  errone- 
ous, and  is  avoided  and  reversed;  and  it  is  now  ordered  and  decreed 
that  the  transfers  and  conveyances  made  by  James  A.  Payne  to  Mrs. 
Grace  Timms,  wife  of  Jules  L.  Timms,  of  the  promissory  notes  and 
judgments  described  in  plaintiffs  petition  be  and  they  are  declared  and 
adjudged  illegal,  fraudulent,  and  null  and  void  in  law,  and  that  said 
notes,  subscribed  by  Andrew  S.  Herron,  Thomas  J.  Buflflngton,  and  R.  M. 
&  D.  M.  Walsh,  by  Mrs.  Mary  C.  Pierce,  wife  of  S.  M.  Pierce,  by  M.  J. 
33 
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Williams,  by  M.  C.  Blessing,  and  the  judgments  against  Tim  DuggaD, 
Joseph  L.  Bernard,  David  Ahern,  and  Mrs.  Miller,  Nos.  2322,  2412,  -2413, 
and  2056,  described  in  plaintiff's  petition,  together  with  all  accessory 
mortgages  and  securities,  be  declared  to  be  the  property  of  James  A. 
Payne,  and  subject  to  be  seized  and  sold  to  pay  and  satisfy  the  judgment 
and  debt  of  plaintiff  as  such  or  otherwise  subjected  to  the  payment  of 
his  said  debt  and  judgment  according  to  law.  It  is  further  ordered  and 
adjudged  that  the  defendants  pay  costs  of  both  courts. 


30   614  • 

112  472  No.  7012. 

State  ex  rel.  John  J.  Barrow,  Sheriff,  et  al.  vs.  Charles  L.  Fisheb, 

Treasurer. 

Where  the  police  jury  of  a  parish  join  in  an  appeal  from  a  judgment  making  per- 
emptory a  mandamus  asrainst  the  treasurer  of  the  parish  on  account  of  allece<I 
services  rendered,  and  expenses  incurred  in  behalf  of  the  parish,  no  affidavit  of 
interest  is  reiiuired  of  the  police  jury.  The  interest  is  patent  on  the  face  of  the 
record. 

It  is  the  duty  of  the  treasurer  of  the  parish  to  retrister  and  he  may  bo  mandamosed 
to  register  the  claims  of  the  sheriff  for  all  expenses  incurred  by  him  on  accoimt 
of  the  arrest,  confinement,  and  maintenance  of  persons  accused  of  crime,  and 
for  all  expenses  whatever  attending  criminal  proceedincrs.  when  the  amount  n( 
such  claims  shall  have  been  certified  to  as  correct  by  the  clerk  of  the  court  and 
the  presiding  judcre  thereof,  and  presented  to  the  treasurer  for  registry  within 
sixty  days  thereafter.  But  the  treasurer  is  not  bound  to  register  claims  for 
services,  or  expenses  not  rendered,  or  incurred  in  criminal  prooeedines,  not 
even  if  certiQed  to  as  correct  by  the  clerk  and  presiding:  jud^e. 

The  sheriff  of  a  parish  can  not  be  compelled  to  accept  a  certain  sum.  or  sums  el 
money  in  lieu  of  his  fees  of  office,  unless  he  has  voluntarily  contractod  with  the 
police  jury  to  do  so. 

Neither  the  re^ristry  by  the  treasurer  of  an  account  a<?ainst  the  parish,  nor  its 
indorsement  by  him  under  the  statute,  amounts  to  the  issuance  of  scrip,  or 
nefirotiablo  obligrations  of  the  parish. 

The  fact  that  no  money  is  in  the  parish  treasury  when  a  proper  claim  for  registry  is 
presented  to  the  treasurer  is  no  reason  why  the  claim  should  not  be  registered. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.     Yoist,  J. 

W,  W,  Leake  for  relator  and  appellee. 

C,  L,  Fisher  for  himself. 

Joseph  L,  Crolsan,  district  attorney  pro  tern.,  for  the  police  jury,  io- 
tervenors  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  In  this  proceeding  by  mandamus^  relator  seeks  to  compel 
Charles  L.  Fisher,  treasurer  of  the  parish  of  West  Feliciana,  to  register 
certain  claims  which  he  alleges  are  due  by  the  parish  to  him  in  his  offi- 
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cial  capacity  of  sheriff,  for  services  rendered  in  criminal  and  other  mat- 
ters, for  which  the  parish,  imder  the  law,  is  liable.  The  evidences 
of  the  indebtedness  by  the  parish  to  him  are  shown  by  the  certificates  of 
the  clerk  of  the  court  and  district  and  parish  judges  of  the  parish. 

The  defendant,  the  treasurer  of  West  Feliciana,  for  answer  why  the 
mandamus  nisi  should  not  be  made  peremptory,  represents — 

First — That  the  accounts  against  the  parish  have  never  been  ap- 
proved or  allowed  by  the  police  jury,  or  according  to  law. 

Second — Denies  that  the  claims  are  legal  and  valid  claims  against 
the  parish,  or  such  claims  as  defendant  is  required  by  law  to  register  as. 
claims  against  the  parish.  • 

Third — That  the  police  jury,,  of  which  the  defendant  is  a  ministerial 
oificer,  is  vested  with  discretionary  powers  to  approve,  allow,  and  pay 
any  and  all  claims  against  the  parish,  before  said  claims  have  been  ad- 
judicated judicially. 

Fourth — That  the  law  affords  the  relator  adequate  relief  by  the 
ordinary  means  to  have  his  demands  judicially  determined. 

Fifth — That  the  police  jury  in  making  up  the  annual  budget  of  ex- 
penses for  1877  exercised  discretionary  powers,  which  are  not  the  sub- 
ject of  judicial  inquiry. 

(a,)  That  in  said  tableau  of  expenses  the  sum  of  8600  was  appro- 
priated to  pay  the  sheriff  for  all  services  in  criminal  matters,  or  in  cases- 
in  which  by  law  the  parish  is  to  pay  for  services  rendered  the  parish  or* 
State,  including  all  services  rendered  the  police  jury,  as  a  salary. 

(h.)  Five  hundred  dollars  was  appropriated  for  maintenance  of 
prisoners,  or  so  much  thereof  as  may  be  legally  due  upon  account  of 
sheriff,  at  twenty-five  cents  per  prisoner  per  day. 

(c.)  Six  hundred  dollars  was  appropriated,  or  so  much  thereof  as 
might  be  legally  issued  to  pay  contingent  expenses. 

Sixth — That  no  other  levy  or  appropriation  was  made  to  pay  the 
sheriff,  except  the  salary  of  8600,  and  what  might  be  legally  due  for 
maintenance  of  prisoners,  and  out  of  the  contingent  fund  for  contingent 
expenses. 

Seventh — That  the  sheriff  presented  no  bills  for  approval  on  account 
of  salary  as  fixed  by  police  jurj'.  Nor  has  he  presented  any  other  bills  to 
police  jury  for  approval. 

Eighth — That  the  police  jury,  the  parish  treasurer,  and  all  the- 
other  ofQcers  of  the  parish  are  expressly  prohibited  from  issuing  any 
evidences  of  indebtedness,  or  to  warrant  for  the  payment  of  money 
from  and  after  the  first  day  of  October,  1877,  except  against  money 
actually  in  the  treasury. 

Ninth — Aad  no  officer  of  the  parish  can  approve  or  cause  the  issu- 
ance of  paper  or  evidences  of  indebtedness  in  excess  of  appropriations.. 
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Tenth — That  the  several  claims  presented  were  erroneously  and 
illegally  approved  by  the  clerk  and  the  district  and  parish  judges. 

Eleventh — That  the  treasurer  of  the  parish  is  not  authorized  to 
register  any  such  claims  unless  approved  by  the  police  jury. 

Twelfth — That  the  claims  for  serving  road  notices,  besides  being 
obnoxious  to  the  objections  above,  are  matters  with  which  the  police 
jury  has  concern,  and  not  the  clerk  and  several  judges. 

Thirteenth — That  all  the  claims  were  erroneously  approved  after 
the  first  of  October,  1877,  there  being  no  money  in  treasury. 

Fourteenth — That  defendant  could  not  register  said  claiais  under 
express  provisions  of  a  prohibitory  law;  that  by  so  doing  he  would  not 
only  render  himself  liable  criminally,  but  would  thereby  be  the  instru- 
ment of  the  issuance  of  a  lot  of  scrip,  under  the  sanction  of  his  official 
signature,  which  would  have  the  effect  of  creating  the  belief  in  the  pub- 
lic mind  that  there  was  money  in  the  parish  treasury,  thus  causing 
damage  to  individuals  and  the  parish. 

Fifteenth — Further,  that  the  police  jury  have  provided  in  their 
annual  budget  for  1877  for  the  collection  of  a  tax  to  pay  what  they  ad- 
mitted to  be  due,  and  the  list  or  tableau  of  expenses  for  which  they 
have  provided  contains  every  thing  they  can  provide  for  under  the 
general  laws,  and  tcill  fully  come  up  to,  if  not  exceed,  the  limitation  as  to 
the  per  centum  which  the  laws  have  imposed. 

Sixteenth — That  relator  has  not  been  irreparably  damaged. 

The  mandamus  was  made  peremptory,  and  the  defendant  has  ap- 
pealed. 


On  Motion  to  Dis:knss  Appeal. 

Before  proceeding  to  consider  the  merits  of  this  controversy  we  will 
first  dispose  of  a  motion  to  dismiss  the  appeal  taken  by  the  police  jury 
who  joined  the  defendant  in  the  appeal.    It  is  upon  two  grounds — 

First — That  there  is  no  aifidavit  of  interest  as  required  by  law. 

Second — That  they  have  not  shown  a  direct  pecuniary  interest  in 
the  subject  matter  either  by  affidavit  or  otherwise. 

Neither  ground  is  well  taken.  No  affidavit  was  necessary.  The 
record  discloses  the  interest  of  the  parish  which  the  police  jury  repre- 
sents in  the  subject  matter  which  is  claims  against  the  parish  for  alleged 
services  rendered  and  expenses  incurred.  The  interest  is  direct  and 
pecuniary.    The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

Section  1042  of  the  Revised  Statutes  of  1870  provides  "  that  all  ex- 
penses incurred  in  the  different  parishes  of  the  State  and  in  the  dty  of 
New  Orleans  by  the  arrest,  confinement,  maintenance,  and  prosecution 
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of  persons  accused  or  convicted  of  crimes,  their  removal  to  prison,  the 
pay  of  witnesses,  jurors,  and  all  expenses  whatever  attending  criminal 
proceedings,  shall  be  paid  by  the  respective  parishes  in  which  the  offense 
charged  may  have  been  committed,  or  by  the  city  of  New  Orleans,  as 
the  case  may  be.  Such  expenses  shall  be  paid  by  the  parish  treasurer 
or  by  the  city  treasurer,  as  the  case  may  be,  afte?"  an  account  thereof 
shall  be  duly  certified  to  be  correct  by  the  clerk  of  the  court  and  the  pre- 
siding judge  thereof,*' 

Section  2644,  Revised  Statutes,  provides  "  that  it  shall  be  the  duty  of 
all  persons  having  a  claim  against  any  parish  which  may  have  been 
allowed  by  the  proper  authorities  tx>  present  such  claim  within  sixty 
days  from  the  date  of  its  allowance  to  the  parish  treasurer.  It  shall  be 
the  duty  of  the  treasurer  to  keep  a  well-bound  book  in  which  he  shall 
make  an  entry  describing  the  claim  and  date  of  such  presentation,  and 
also  indorse  his  name  across  the  back  of  the  claim,  with  the  day  and 
date  of  such  indorsement.  No  claim  shall  be  received  by  him  from  any 
sheriff  or  collector  of  taxes  which  has  not  been  so  indorsed.** 

This  is  the  registry  which  the  relator  sought,  and  the  defendant 
refused  to  make  for  the  reasons  stated  in  his  answer. 

It  was  held  in  the  case  of  Parker  vs.  Robertson,  Auditor,  14  An. 
249,  at  a  time  when,  under  the  act  of  1857,  the  expenses  of  criminal 
cases  were  paid  by  the  State  upon  the  certificate  of  the  clerk  and  pre- 
siding judge,  that  the  duties  of  the  Auditor  relative  to  accounts /or  such 
expenses  were  ministerial  and  imperative,  and  he  must  issue  his  warrant 
to  the  treasurer  therefor.  The  same  doctrine  was  reiterated  in  regard 
to  the  statute  now  under  consideration  in  the  case  of  the  city  of  New 
Orleans  vs.  Patton,  Sheriff,  27  An.  168,  although  the  court  in  the  latter 
case  gave  to  the  certificates  of  those  officers  an  effect  of  conclusiveness 
for  all  purposes  which  we  refused  to  attribute  to  them  in  the  State  ex 
rel.  Houston,  Sheriff,  vs.  City  of  New  Orleans,  not  yet  reported.  The 
duty  of  the  parish  treasurer  to  make  the  registry  of  claims  which  have 
been  allowed  by  the  proper  authorities  is  clear  and  imperative  under  the 
statute,  but  as  was  very  properly  held  in  the  cases  just  cited,  it  would 
be  otherwise  if  the  certificate  of  the  clerk  and  judge  should  show  upon 
its  face — to  which  we  will  add,  if  the  account  to  which  they  were  ap- 
pended should  show — that  they  were  not  within  the  law,  in  other  words, 
that  the  clerk  and  judge  were  not  the  proper  authorities  to  allow,  ap- 
prove, or  certify  to  the  correctness  of  the  accounts. 

It  is  clear,  under  the  statute  read,  that  the  clerk  and  judge  were  the 
proper  officers  to  certify  to  the  correctness  of  the  sheriff's  accounts  so 
far  as  they  are  for  services  and  expenses  in  criminal  cases,  whether  for 
the  maintenance  of  prisoners  in  jail,  or  otherwise.  We  have,  however, 
been  referred  to  no  law  and  know  of  none  which  authorizes  or  requires 
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their  certificates  or  approval  of  the  relator's  accounts  "  for  serving  road 
notices  "  of  which  there  are  three  in  the  record,  amounting  respectively 
to  $14,  834  80,  and  $17  30,  a  naatter  which  has  no  connection  with 
expenses  in  criminal  cases,  and  which,  therefore,  was  within  the  province 
of  the  police  jury  or  its  officers.  It  is  admitted  by  the  defendant  that 
the  accounts  of  relator  were  duly  presented  to  him  for  registry  before 
filing  the  petition,  and  that  the  police  jury  did  not  contract  with  him 
tor  a  salary  for  his  services  in  criminal  cases  under  the  statute  relied 
upon  by  the  relator  and  the  police  jury,  but  that  he  has  always  pro- 
tested against  and  refused  to  receive  the  salary  which  they  attempted  to 
fix  for  that  purpose.  It  appears  that  the  police  jury  did,  in  accordance 
with  section  2777  R.  S.  of  1870,  fix  the  fees  to  be  paid  by  the  local 
authorities,  but  it  does  not  appear  that  the  fees  charged  by  the  relator 
are  in  excess  of  the  rates  so  fixed,  nor  that  the  amounts  charged  for  the 
maintenance  of  prisoners  exceed  those  fixed  by  the  police  jury  under 
article  73  of  1877.  Neither  is  it  properly  dedueible  from  the  power  con- 
ferred upon  the  police  juries  to  fix  the  amount  of  their  fees,  or  the  rate 
of  compensation  for  such  maintenance  of  prisoners,  that  they  are  the 
proper  authorities  to  approve  accounts  made  according  to  the  standard 
fixed  by  them.  The  law  on  that  subject  remains  unchanged.  It  is, 
however,  urged  that  act  number  30,  of  the  extra  session  of  1877,  which 
authorizes  police  juries  to  contract  for  fixed  and  determined  sums  of 
money  with  those  officers  who  receive  fees,  commissions,  and  mileage  in 
lieu  of  such  fees,  commissions,  and  mileage  as  fixed  by  the  laws  then 
existing,  compels  such  officers,  and  among  them  the  relator,  to  accept 
whatever  amount  the  police  jury  may  choose  to  dictate.  This  would 
indeed  be  a  singular  contract,  made  with  an  officer  without  his  consent, 
and  with  that  alone  of  the  other  contracting  party.  It  would  indeed  be 
unilateral.  Read  in  connection  with  th^  other  statutes  on  the  same 
subject  matter  and  with  the  general  law  of  contracts,  we  think  a  fair 
interpretation  of  this  statute  is  that  it  enabled  the  parishes  to  make 
contracts  with  officers  for  specific  sums  in  lieu  of  fees  of  office,  and  to 
enforce  them  when  made,  but  by  no  means  enabled  them  to  compel 
the  other  party  to  enter  into  the  contract.  The  fact  that  the  police 
jury  undertook  arbitrarily  to  fix  an  amount  without  his  consent  by  no 
means  forced  the  relator  to  accept  it.  Nor  can  it  be  said  that  the  mere 
registry  of  an  account  against  the  parish,  or  its  indorsement  by  the 
treasurer  according  to  the  statute  as  evidence  that  such  registry  has 
been  made,  is  the  issuicg  of  script  or  negotiable  obligations  of  the  par- 
ishes within  the  sense  and  meaning  of  the  law.  The  object  of  the  regis- 
try and  the  manner  of  evidencing  it  is  not  that,  but  to  enable  the  parish 
authorities  to  know  the  extent  and  character  of  its  indebtedness,  that 
they  may  make  provision  accordingly,  as  well  as  also  to  identify  the 
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claim  with  a  view,  as  is  evident  from  the  latter  clause  of  the  statute,  to 
its  possible  use  in  the  payment  of  taxes,  or  its  ready  collection  other- 
wise. But  were  it  the  issuance  of  such  evidence  of  indebtedness  as 
argued  by  the  defendant,  it  is  specifically  authorized  and  required  by 
the  statute.  Again,  it  is  argued  that,  because  there  was  at  the  time  no 
money  in  the  treasury,  the  registry  of  the  relator's  claims  could  not  be 
made.  That  would  be  a  very  good  reason  why  payment  should  not,  as 
it  could  not,  be  made,  but  not  so  registry.  Suppose  that  the  parish 
treasury  should,  as  often  happens,  continue  empty  for  more  than  sixty 
days  after  the  certificates  contemplated  by  S.  1042  of  the  R.  S.,  does  it 
follow  that  the  provisions  of  section  2644,  which  positively  requires  that 
all  claims  against  the  parish  shall  be  presented  to  the  treasurer  within 
sixty  days  from  their  being  allowed  by  the  proper  authority  shall  be 
ignored  and  disregarded  ?  And  yet  this  must  be  so  if  the  defendant's 
position  be  correct.  Again,  the  argument  would  apply  with  equal  or 
greater  force  against  any  claim  allowed  by  the  proper  oflQcer  or  author- 
ity, and  yet  it  is  the  right  of  the  claimant,  and  the  positive  injunction  of 
the  law,  that  such  allowance  or  certificate  be  given  or  made.  Our 
attention  haa  been  called  in  the  brief  of  defendant  to  two  items,  one  of 
^0  and  one  of  8104  60,  for  serving  notices  on  eighty  jurors  and  mileage 
in  so  doing,  respectively.  These  do  not  come  within  the  provisions 
of  the  statute  relied  upon  by  the  relator  and  already  quoted,  nor  have 
we  been  referred  to  any  law  of  similar  character  covering  them, 
although  it  would  seem  eminently  proper  that  they  should  be  covered 
by  the  same  provision.  It  is  only  necessary  to  say  of  the  defendant's 
bill  of  exceptions  that  we  have  considered  and  discussed  the  evidence 
appended  to  it,  and  thus  give  him  its  full  benefit.  The  certificates  of 
the  clerk  and  judge  are  without  legal  effect  in  other  cases,  and  in  accounts 
other  than  those  contemplated  in  the  statute;  and,  as  we  said  in  Hous- 
ton vs.  the  City  of  New  Orleans,  are  not  conclusive  of  the  party's  right, 
even  in  cases  within  the  statute.  They  are  in  such  cases,  however,  suffi- 
cient to  authorize  and  require  that  the  claims  so  certified  be  registered. 
If  the  parish  has  any  valid  defense  against  them  it  may  be  urged  in 
another  form  of  action.  We  have  given  it  and  the  defendant  the  bene- 
fit of  all  which  are  appropriate  in  this  proceeding  by  mandamus. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  amended  so  as  to  disallow,  without  prejudice  to  their 
enforcement  according  to  law,  the  relator's  demand  for  the  registry  in 
their  present  shape  of  the  items  of  account  for  serving  road  notices, 
and  for  notices  to  jurors  and  mileage  in  serving,  them,  and  that  in  all 
other  respects  it  be  affirmed. 

It  is  further  ordered  and  adjudged  that  the  relator  pay  the  costs  of 
appeal  and  the  defendant  those  of  the  court  below. 
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D.  R  C.KBOI.X,  &  Co.  vs.  MBS.  Lxzz,^  HA«r.TOK  bx  .^    P.«,,. 

Inter\'enobs. 
A  final  judgment  ivrainst  nn  int 

ownership  of  the  DroDertral!''^''  ***  *  sequestration  suit.  whocltiK> 
Questions  only  that  wer^n^^T  ^^^  ^^^^^  ^"""^  <>^  ^^"^  «^«/ica.'fl  sstodiv 
<^n  not  be  Buly^ue^^y  r^TZZ^^  !''  i-d^ment ;  and  hence  th«ea.^« 
the  bond  fffven  to  releal« Th!  intervenor  when  pursued  i»  a  s«r«T.^ 

not  the  force  of  res  ^TlTJ  ''''''''''^^  "^°>  ^^^  8e<,ue8traf ion.    A  Jua^.tk^ 

The  refusal  of  thriower^uttT  "^  ^  '*'"""  ^'^^  ^«^^  '^^^^  ^*«-^^*««  ^  ^t. 

ness  was  absent  who  ha 7  J^°^^"^"®  *  ^^'^^  on  the  «:round  that  a  materijiTr- 
ment  was  then  out  will  n  ,  f"^  I'''^^«'*^>'  summoned,  and  for  whom  anioad 

appears  that  the  attachment  foTth^*'*!''^"'^  ^  '^'  *^^*^"  ^*^^  jndjfment.  wh«  t 
trial  of  the  ease.  absent  witness  issued  six  months  Mor^-y 

su^^A'-ol^^;^^^  Jond  «i  release  property  seouestered,  have  a  ri^bt.. I. 

refusal  to  an^,'^^;^^;^^^ /hat  the  sequestration  was  invalid,  and  ii/e^Cani, 
as  to  justify  the  settil^  introduce  proof  of  this  illegality,  will  be  such  an  ^rrr 
Sureties  on  the  release  bon(?v~®  ^'  *^®  iud/jment  below. 

does  not  belong  to  the  defeSv^^®  ^^^^^  *^  ^'*^^®  ^**«t  the  property  seqafsteml 
Sureties  oij  the  release  bond  hav^^^**^®  sequestration  suit. 

tration  suit  had  no  lien  on  the  prcS?^'  ^  ®^^^  ^^^^  ^^^  plaintiff  in  theftiin^ 
alleged  fraud  and  collusion  to  their  dSJ  ^^^^n^'stered.  in  a  case  where  theybiTt 
ant  in  the  sequestration  suit.  *^dice  between  the  plaintiff  and d^€K- 

Consent  judgments  are  not  binding  on  thirX, 

son  sought  to  be  affected  by  such  a  judgme^'^"^'  *°^  therefore  any  thlnlpw- 

A  surety  on  a  release  bond  who  alleges  a  pr"^^¥  *  ^^^^^  ^^  shaw  itecharserr. 

superior  to  the  lien  of  the  plaintiff  in  the  senn^°  ^^^  Property  sequesteH 

alleged  privilege.  ^"^«^\n.  has  a  right  tf)  prowth- 

The  sureties  on  a  release  bond  can  not  be  held  for  more  > 

erty  released  from  sequestration  ^**  vaJue  or  the pitp- 

Wherea  partof  the  sequestered  property  ii^is  been  releae}" 

tration.  before  the  liability  of  the  sureties  on  tfiLeleaseV  ^'""^ '°  ^"«- 

XL  son.    Bmigh,  J.  ^<^«:.teh  of  Ma^ 

Seaie  d>  Morrison  for  intervenore  and  appeUees  " 

iTl'^^'^'^  for  plaintiflb  and  appellees.   " 
^.  U,  &  W.  Farrar  and  E.  H,  Farrar  fnr  a^9    ^     . 
The  opinion  of  the  court  was  Sirred  by  "^  "^'"'^ 

EoAN,J.    This  suit  is  against  the  sureties  on  a  h„„  I    • 
property  sequestered.     The  jud«ment  „n  .k  ^  ^''^''  '* » 

pealed  from.     There  was  judgm^     Vo::^:^^^  "^  ^ 
the  defendant  sureties,  who  introduced  no  Z  deli  J    T^  ^^ 
before  us  on  an  assignment  of  errors  "''•    ^'»**  ««^ 

bond,  Ween  ,.„.  „  ^  ^^,  „  £pr«r"r .^::2j:'r 
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judgment  be  rendered  for  plaintiffs  in  that  suit;  that  there  was  no 
valid  sequestration;  that  the  property  sequestered  did  not  belong  to 
Bridwell,  but  to  another,  and  was  at  the  time  of  sequestration  subject  to 
the  lessor's  privilege  and  right  of  pledge  to  its  full  value  in  favor  of  one 
of  the  defendants,  Mrs.  Lizzie  Hamilton,  now  wife  of  Thrasher ;  that 
the  plaintifik  had  no  privilege  to  support  the  sequestration;  and  that  the 
true  value  of  the  property  was  much  less  than  the  amount  of  the  bond, 
which  also  included  other  property,  as  to  which  the  sequestration  was 
not  sustained.  The  case  is  before  us  on  assignment  of  errors  and  bills 
of  exception,  before  proceeding  to  the  consideration  of  which  it  is  proper 
to  notice  a  plea  of  "  res  adjudicata"  filed  by  the  plaintiffs  against  the 
several  defenses  set  up.  This  applies  only  tOsMrs.  Hamilton,  now 
Thrasher,  and  rests  upon  an  intervention  filed  by  her  in  the  original  se- 
questration suit,  in  which  she  set  up  the  same  grounds  now  asserted  in 
the  answers  of  herself  and  her  co-defendants.  There  was  judgment  both 
in  the  court  below  and  on  appeal  in  favor  of  the  plaintiffs  and  dismissing 
the  intervention.  It  is  now  urged  that  this  dismissal  was  on  an  excep- 
tion and  without  a  trial  on  the  merits.  This  is  no  doubt  true  so  far  as 
the  intervener  sought  in  that  form  of  proceeding  to  question  the  regu- 
larity of  the  proceedings  and  sequestration  as  between  the  plaintiffs  and 
the  then  defendant,  Bridwell,  but  we  do  not  so  understand  it  as  to  all  the 
issues  raised  in  the  intervention.  It  appears  from  the  mandate  in  that 
case,  filed  in  this,  that  among  the  grounds  stated  for  affirming  the  judg- 
ment was  "  that  no  fraud  or  collusion  were  shown  between  plaintiffs  and 
defendant."  As  to  that  issue,  then,  the  plea  of  '*res  ad  judicata"  must  be 
sustained  as  to  Mrs.  Hamilton,  now  wife  of  Thrasher.  As  to  all  the  other 
grounds  raised  in  the  answers  in  this  case,  it  must  be  overruled,  and  so, 
also,  on  all  the  grounds  as  to  all  the  other  defendants  who  were  no  par- 
ties to  the  litigation  in  which  the  judgment  invoked  was  rendered.  The 
It       first  error  assigned  is  to  the  refusal  to  continue  the  case  on  an  affidavit 

of  the  absence  of  a  witness  for  whom  an  attachment  was  then  out  under 
'irt 
»•    '     the  order  of  the  court  and  whose  evidence  bore  upon  a  material  issue, 

the  value  of  the  property  sequestered.    Sufficient  reason  existed  for  not 

granting  the  continuance,  though  from  the  affidavit  alonp  it  would  seem 

,  -rthe  party  was  entitled  to  it    The  attachment  had  issued  six  months 

before,  and  no  summons  appears  in  the  case.    We  can  not  sustain  it  as 

.  «f/irround  of  error  in  this  court. 

.     .^  ^       The  second  ground  assigned  is  that  the  defendants  were  not  allowed 

•  t'tb  i^^  prove  that  there  was  no  legal  or  valid  sequestration  to  support  the 

-,.^^jond  sued  on,  and  that  the  writ  issued  without  affidavit  as  required  by 

kw.    It  does  not  appear  that  this  question  was  ever  passed  upon  or 

^  ^^/5/5^ised  between  the  plaintiffs  and  the  principal  on  the  bond.    It  was  not 

^.fjf'BJi  exception  merely  personal  to  the  debtor,  and  especially  in  a  case  like 
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the  present,  where  fraud,  collusion,  and  consent  to  the  judgment  be- 
tween the  plaintiffs  and  the  principal  in  the  bond  are  set  up,  we  see  no 
good  reason  why  the  sureties  should  not  be  allowed  as  part  of  their 
ease  to  prove  a  fact  which  may  have  had  much  to  do  with  induciDg  them 
to  sign  the  bond  of  release.  The  execution  of  the  bond  of  release  did 
not  estop  the  principal  from  moving  for  or  obtaining  the  dissolution  of 
the  sequestration.  1  An.  372;  2  An.  154;  13  An.  549.  Why,  then,  deny 
the  right  to  the  sureties  to  show  the  facts  which  would  have  justified 
such  a  motion,  when  they  expressly  set  up  that  they  were  induced  to 
sign  the  bond  by  representations  that  the  proceedings  were  irregular 
and  would  be  set  aside,  and  when  it  was  not  done  through  the  fraud  and 
collusion  of  their  principal  ? 

The  third  ground  assigned  is  that  the  defendants  were  not  allowed 
to  prove  that  the  property  sequestered  did  not  belong  to  Bridwell.  In 
the  case  of  Quinn  vs.  Mays,  2  R  510,  the  surety  on  an  attachment  bond 
was  allowed  to  prove  that  the  property  attached  did  not  belong  to  the 
defendant  in  attachment. 

The  fourth  assignment  is  that  defendants  were  not  allowed  to  prove 
that  plaintiffs  had  no  privilege  or  lien  on  the  property  sequestered.  In 
an  ordinary  case  this  might  not  be  permissible  after  a  judgment  against 
the  principal  recognizing  the  privilege;  but  for  the  same  reasons  stated 
tinder  another  head  we  think  these  defendants  should  have  been  allowed 
to  prove  the  non-existence  of  the  privilege  when,  as  in  this  case,  they  set 
up  that  a  fraudulent  judgment,  one  rendered  by  consent,  is  sought  to  be 
used  to  bind  them. 

The  fifth  assignment  is  to  the  refusal  to  permit  the  defendants  to 
prove  that  the  judgment  was  merely  by  consent,  and  therefore  not  bind- 
ing on  them.  This  was  error.  It  is  well  settled  that  consent  judgments 
are  only  binding  as  such  between  the  parties,  and  have  not  the  effect  of 
judgments  ^gularly  rendered  contradictorily,  as  r^ards  third  persons. 
See  3  An.  34;  12  An.  426;  6  An.  2;  4  An.  276;  2  An.  907;  Allison  vs.  Thomas 
and  Rosenfeld,  29  An.  732. 

The  sixth  assignment  is  that  the  defendants  were  refused  the  right 
to  offer  evidence  to  prove  that  one  of  them,  Mrs.  Hamilton,  now 
Thrasher,  had  a  lessor's  privilege  and  right  of  pledge  upon  the  property 
sequestered  superior  to  any  right  of  the  plaintiffs  and  more  than  suffi- 
cient to  absorb  the  proceeds.  We  do  not  know  that  this  concerns  any 
of  the  defendants  except  Mrs.  Thrasher,  unless  it  were  further  shown 
that  they  were  unable  to  return  the  property  by  reason  of  the  assertion 
of  such  privilege  or  right;  but  as  to  her  it  was  properly  provable  as  part 
of  her  case,  and  more  especially  in  connection  with  the  other  defenses 
larged.  ' 

The  seventh  and  last  assignment  is  that  the  liability  of  the  sureties 
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is  to  be  measured  by  the  value  of  the  property  sequestered  and  which 
they  bound  themselves  to  return,  and  not  by  the  amount  of  the  judg- 
ment rendered  in  the  case  in  which  the  bond  is  given,  and  that  no 
evidence  was  offered  by  the  pliiintiffs  to  prove  the  value  of  the  prop- 
erty in  the  present  case,  a  part  of  which  was  released  by  the  judgment. 
The  position  assumed  is  perfectly  correct,  that  it  is  the  value  of  the 
property,"  and  not  the  amount  of  the  judgment  alone,  which  regulates 
the  obligations  and  responsibilities  of  the  bondsmen,  as  was  decided  in 
Barber  vs.  Morrison,  4  An.  372,  and  as  is  expressly  provided  by  article 
279  of  the  Code  of  Practice.  The  judgment  may  be  for  more  or  less 
than  the  amount  of  the  bond  or  the  value  of  the  property.  If  so  no 
more  can  be  recovered  than  the  amount  of  the  bond  or  value  of  the 
property  in  the  former  case  and  no  more  than  the  amount  of  the  judg- 
ment though  less  than  either  in  the  latter  case.  As,  however,  the  amount 
of  the  bond  is  required  to  be  fixed  by  the  judge  with  reference  to  the 
value  of  the  property  and  at  an  amount  equal  to  that  value,  it  would 
seem  that  the  value  should,  prima  facie  at  least,  be  measured  by  the 
amount  of  the  bond,  in  the  absence  of  proof  of  less  value.  In  the  pres- 
ent case,  however,  where  a  part  of  the  property  sequestered  was  re- 
leased by  the  judgment  of  the  court,  it  was  essential  for  the  plaintiffe  to 
prove  its  relative  value  to  that  of  the  other  property  or  of  the  whole,  in 
order  to  measure  and  fix  the  liability  of  the  sureties  on  the  bond.  This 
was  not  done,  and  is  error.  It  does  not,  however,  go  to  the  dismissal  of 
the  action,  but  only  to  the  remanding  of  the  cause. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  avoided  and  reversed,  and  the  case  remanded 
to  be  further  proceeded  in  according  to  law  and  the  principles  of  this 
opinion.  / 

It  is  further  ordered  that  the  plaintiffs  pay  the  costs  of  appeal,  those 
of  the  court  below  to  abide  the  judgment  which  may  be  rendered. 


No.  7039. 
Ann  L.  Spears  vs.  W.  L.  Jackson,  Administrator. 

One  who  purchases  a  claim  which  ho  knows  to  be  in  suit,  and  legally  contested,  is 
entitled  to  recover  on  it  only  what  he  paid  for  it,  with  legal  interest  from  the 
date  of  its  transfer  to  him. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
j\,  ciana.     Wedge,  special  judge. 

D.  C.  Hardee  for  intervenor  and  appellant. 

Kernan  &  Lyon^i  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.    Mrs.  Ann  L.  Spears,  administratrix  of  the  succession  of 
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Alexander  Speara,  commenced  this  proceeding  via  execidiva  on  a  note 
for  ^000,  bearing  eight  per  cent  interest  from  November  30,  1868,  and 
the  mortgage  by  which  it  was  secured,  given  by  John  S.  Scott  for  the 
price  of  a  plantation  purchased  by  him  of  Spears.  At  the  time  this  suit 
commenced,  August  28,  1872,  Scott  was  dead,  and  W.  L.  Jacicson  was 
the  administrator  of  his  succession. 

On  the  sixth  of  November,  1872,  the  attorney  for  Mrs.  Spears  ac- 
knowledged receipt  from  the  attorney  of  James  King  of  31608  48, 
"which,  including  amounts  heretofore  paid  by  James  King,  is  in  full  of 
above  mortgage  claim,  and  I  hereby  transfer  the  same  to  ?aid  King,  and 
subrogate  him  to  all  mortgages  and  privileges  upon  the  same,  with  the 
understanding  that  the  same  may  be  continued  in  my  name,  as  to  con- 
ducting the  proceedings  for  the  use  and  benefit  of  said  King." 

The  property  was  advertised  for  sale  by  the  sheriff  under  the  writ 
of  seizure  and  sale,  on  the  twelfth  of  December,  1872.  The  counsel  for 
King  informs  us  in  his  printed  brief  that  the  proceeding  tna  execidiva 
was  changed  into  an  ordinary  action  by  consent  of  parties,  to  allow 
Jackson,  the  administrator,  to  set  up  any  offsets  he  might  have,  without 
resorting  to  an  injunction  for  that  purpose.  At  what  time  this  was  done  we 
can  not  ascertain  from  the  record.  We  find,  however,  that  the  seizure 
was  released  on  December  2, 1872,  and  the  writ  returned;  and  this  was 
the  end  of  that  proceeding. 

On  the  fourth  of  December,  1872,  Jackson  tendered  to  the  attor- 
ney of  King  S1608  48,  with  interest  and  costs  of  court,  in  full  satisfaction 
of  the  mortgage  debt,  which  he  declined  to  receive. 

On  the  eighth  of  October,  1873,  King  intervened  in  the  suit,  alleging 
that  he  was  the  owner  of  the  claim;  and  praying  for  judgment  against 
Jackson  as  administrator,  with  recognition  of  the  mortgage  and  vendor's 
privilege.  Service  was  accepted  by  Jackson's  attorney;  and  on  the  tenth 
of  October  Jackson  answered,  alleging  that  the  transfer  by  Mrs.  Spears 
to  King  was  made  pending  the  suit,  and  that  it  was  the  sale  of  a  litigious 
right;  that  he  had  tendered  to  King  the  amount  paid  by  him,  81608  48, 
with  interest  and  costs  to  the  date  of  the  tender;  and  that  King  was 
bound  to  take  that  sum  and  interest  in  full  payment.  He  also  alleged 
that  the  sum  so  tendered  was  the  only  amount  due  on  the  note  sued  on. 

There  was  no  other  pleading  on  the  part  of  Jackson,  and  none  on 
the  part  of  King,  except  the  petition  of  intervention,  and  the  plea  of 
prescription  filed  on  the  tenth  of  October  against  any  and  all  accounts 
set  up  by  Jackson  as  administrator,  no  reference  to  which  is  made  in  the 
answer. 

The  special  judge  who  tried  the  case  rendered  judgment  in  favor  of 
King  for  $1608  48,  with  interest  at  five  per  cent  from  the  sixth  of  Novem- 
ber, 1872,  with  recognition  of  the  mortgage  on  the  property  described. 
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Scott's  administrator  to  pay  the  costs  up  to  the  tenth  of  October,  1873, 
and  King,  the  intervenor,  to  pay  those  accruing  since  that  date;  and 
King  appealed. 

In  this  court  the  intervenor  insists  that  he  is  entitled  to  the  full 
amount  of  the  note,  with  eight  per  cent  interest  from  the  thirtieth  of 
November,  1868,  less  $468  73  paid  by  Scott  to  Spears  on  account.  Scott's 
administrator  contends  that  he  is  bound  only  for  the  $1608  48,  with 
interest  from  the  date  of  the  transfer,  because  that  is  the  amount  paid 
by  King  for  the  claim,  when  it  had  become  a  litigious  right;  and  because 
Scott  had  made  payments  to  Spears  on  account,  which  reduced  the  debt 
to  that  amount 

The  term  litigious  rights  is  used  in  the  Code  in  two  senses: 

First — ^With  respect  to  public  ofiBcers,  such  as  judges,  attorneys, 
sheriffs,  and  clerks,  who  are  forbidden,  under  pain  of  nullity,  to  purchase 
litigious  rights  which  fall  under  the  jurisdiction  of  the  tribunals  in  which 
they  exercise  their  functions.    R.  C.  C,  art.  2447. 

Second — With  respect  to  all  persons,  whomsoever,  against  whom 
litigious  rights  may  have  been  validly  transferred.    R.  C.  C.  2652. 

Article  2447  does  not  define  the  litigious  rights  which  it  forbids  pub- 
lic officers  connected  with  the  administration  of  justice  to  purchase;  and 
the  meaning  of  the  term  is  to  be  sought  in  article  3556,  which  defines 
terms  of  law  used  in  the  Code,  "  and  not  therein  particularly  defined." 
No.  18  of  this  article  says:  "Litigious  rights  are  those  which  can  not 
be  exercised  without  undergoing  a  lawsuit;"  and  the  litigious  rights  re- 
ferred to  in  article  2447  are  all  such  rights  as  fall  within  this  definition. 

Article  2652  authorizes  him  against  whom  a  litigious  right  has  been 
transferred  "to  get  himself  released  by  paying  to  the  transferee  the 
real  price  of  the  transfer  with  the  interest  from  its  date."  The  next 
article  furnishes  the  definition  :  "  A  right  is  said  to  be  litigious  when- 
ever there  exists  a  suit  and  contestation  on  the  same."  It  is  in  this 
sense  that  the  term  is  used  in  article  2652.  See  Pearson  vs.  Grice,  6  An. 
237,  238. 

It  is  proven  in  this  case  by  the  testimony  of  Jackson,  and  by  that 
of  Herndon,  who  was  the  book-keeper  of  Scott  &  Cage,  of  their  succes- 
sors, Scott  &  Jackson,  and  of  their  successor,  John  S.  Scott,  that  Spears 
was  indebted  to  Scott  &  Cage  in  the  sum  of  $157  56  for  supplies  fur- 
nished up  to  December,  1868;  that  on  the  fourth  of  December,  1869, 
Scott  paid  Spears  $1000  on  account  of  the  note,  which  was  due  thirtieth 
November,  1869;  that  at  same  date  Spears  was  indebted  to  Scott  &  Cage, 
in  the  sum  of  $275  33  for  advances  and  supplies;  and  that  in  1870  and 
1871,  Scott  &  Jackson  made  advances  in  money  and  supplies,  amounting 
to  $729  25,  of  which  Spears  paid  $260  52  on  the  thirteenth  May,  1871, 
leaving  balance  on  this  account  $468  73. 
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HerndoQ  and  Jackson  both  saw  Scott  pay  tho  $1000.  Jackson  was  in 
the  office  of  Scott  &  Cage,  and  saw  Scott  hand  the  book-keeper,  Hem- 
don,  a  check;  Herndon  went  out,  and  returned  in  a  few  minutes,  and 
handed  to  Scott  a  sum  of  money,  out  of  which  Scott  gave  SpeaiB  SIOOO 
on  account  of  the  mortgage  note.  He  says  the  conversation  between 
Scott,  Spears,  and  himself  was  about  the  property  purchased  by  Scott  of 
Spears. 

Herndon  could  not  find  the  check  nor  any  receipt  for  the  81000;  but 
he  found  the  check  book,  and  got  the  stub  with  tho  memorandum  on  it 
which  he  had  made.  What  appears  to  be  a  facsimile  of  this  stub  is 
copied  in  the  record;  and  it  shows  that  the  check  was  Ko.  276,  date 
fourth  December,  1869,  to  the  order  of  J.  S.  Scott,  for  81500,  of  which  to 
A.  Spears  81000,  change  8500;  and  that  this  latter  sum  was  deposited 
again  "  as  could  get  no  small  change." 

He  also  testifies  that  in  the  spring  of  1872  Spears  was  in  New  Or- 
leans; that  a  statement  of  all  the  accounts  of  the  several  firms  of  which 
Scott  had  been  a  member,  including  the  81000,  was  furnished  by  him  to 
Spears,  and  acknowledged  by  Spears  to  be  correct;  that  Spears  desired 
Scott  to  allow  Herndon  to  go  to  Feliciana  and  indoree  on  tho  note  Speais 
held  for  the  price  of  the  plantation  all  the  credits  to  which  Scott  was 
entitled  on  these  several  accounts;  "  and  it  was  then  he  acknowledged 
the  correctness  of  all  the  accounts." 

He  adds  that  Spears  died  suddenly  on  the  boat,  on  the  trip  homey 
immediately  after  this.  We  may  well  understand,  therefore,  why  Mrs. 
Spears  was  ignorant  of  this  business,  and  why  the  credits  are  not  on  the 
note  in  accordance  with  the  final  understanding  and  settlement  between 
Scott  and  Spears  in  the  spring  of  1872. 

Our  attention  is  called  to  a  bill  of  exceptions  taken  by  intervenor  to 
the  verbal  testimony  to  prove  the  payment  of  the  81000,  on  the  ground 
that  the  check  on  which  the  money  was  drawn  would  be  the  best  evi- 
dence. This  objection  is  not  well  taken.  The  payment  was  not  by  cheek. 
The  check  was  for  a  larger  amount;  and  it  was  payable  to  the  order  of 
Scott.  If  it  had  been  produced,  it  would  simply  have  proven  that  Scott 
on  that  day  withdrew  from  the  Citizens'  Bank  81500.  The  memorandum 
on  the  stub,  contemporaneous  history,  made  by  the  book-keeper,  enabled 
him  to  tell  what  became  of  the  money,  which  the  check  itself  could  not 
have  done.  It  is  only  where  the  chock  is  to  the  order  of  the  person  to 
whom  the  money  is  paid  that  it  affords  evidence  of  such  payment 

The  testimony  offered  by  intervenor  is  exceedingly  meager  and  un- 
satisfactory. Judge  McVea,  the  only  witness,  was  attorney  for  Mrs. 
Spears:  and  he  is  satisfied  she  knew  nothing  of  any  payments  except  as 
stated  by  Bling.  There  is  proof  that  General  Hays,  now  dead,  then  a 
member  of  tho  New  Orleans  bar,  professing  to  represent  King,  as  he  no 
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doubt  did,  called  on  Jackson,  after  Scott's  death,  for  a  statement  of 
Spears's  account,  which  was  furnished  him.  There  is  nothing  to  show 
the  motive  of  King  in  asking  for  this  statement,  nor  is  it  proven  that  he 
received  it.  It  is  evident,  however,  that  he  was  not  ignorant  of  the  state 
of  the  accounts  between  Scott  and  Spears  at  the  time  he  acquired  the 
mortgage  claim.  A  statement  was  made  up  of  the  amount  due  on  the 
note,  in  which  are  credited  as  payments  by  King,  on  February  21, 1871, 
S1550,  and  on  July  1, 1871,  J$150;  and  as  a  payment  by  Scott  on  March 
21,  1872,  8468  73;  showing  balance  due  November  5, 1872,  81608  48,  the 
amount  for  which  the  mortgage  claim  was  transferred  to  him. 

Judge  McVea  knew  nothing  of  payments  by  King  except  from  a 
memorandum  in  King's  possession.  He  examined  the  accounts,  and  was 
satisfied  that  no  more  was  due  on  the  note,  and  his  client  was  willing  to 
take  the  81608  48  for  that  reason.  He  says  that  Mrs.  Spears  would  have 
taken  this  from  Jackson  or  anybody  else;  and  he  thinks  the  reason  that 
neither  Jackson  nor  King  would  purchase  the  note  or  pay  it  at 
first  was  that  there  was  some  question  as  to  the  priority  of  a  judicial 
mortgage  on  the  property  in  favor  of  King.  He  stated  that  the  memo- 
randum in  the  possession  of  King  was  signed  by  Spears;  but  he  after- 
ward corrected  himself  and  said  he  might  be  in  error  as  to  that.  This 
testimony  was  given  in  June,  1877,  nearly  five  years  after  the  transfer  of 
the  claim  to  King.  Mrs.  Spears  accepted  King's  statement  of  the  pay- 
ments made  by  him. 

It  is  remarkable  that  this  memorandum  was  not  produced,  or  other- 
wise accounted  for,  except  that  Judge  McVoa  says  it  remained  in  the 
possession  of  King.  Neither  King  nor  Mrs.  Spears,  the  author  of  his 
title,  nor  the  attorney  who  represented  him  in  the  acquisition  of  the 
claim,  and  who  has  represented  him  in  this  entire  litigation,  was  called 
to  explain  this  business.  If  the  accounts  were  properly  stated  and  cred- 
its given  as  proven  by  Jackson  and  Herndon,  the  balance  due  on  the  note 
on  the  fifth  of  November,  1872,  would  not  exceed  81608  48;  it  would 
probably  be  a  few  dollars  less;  and  in  a  suit  between  Mrs.  Spears  and 
Scott's  administrator  she  could  not  have  recovered  more  than  that 
amount  on  the  evidence  in  the  record. 

We  have  no  doubt  that  Jackson  had  manifested  his  intention  to  con- 
test this  claim  and  to  set  up  payments  and  offsets  before  the  date  of  the 
transfer  to  King.  This  is  evident  from  the  stipulation  in  the  transfer 
that  the  suit  might  be  continued  in  the  name  of  Mr^.  Spears  for  the  use 
and  benefit  of  King;  from  the  release  of  the  seizure  and  the  return  of 
the  writ  which  terminated  the  proceeding  via  executiva  shortly  after  the 
transfer  was  made;  and  from  the  preparation  made  by  Jackson  to  prove 
payments  and  ofCsets  by  taking  the  testimony  of  Herndon,  at  New  Or- 
leans, before  the  filing  of  King's  intervention;  and  from  his  prompt  offer 
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to  pay  King  the  price  which  he  paid  for  the  claim,  immediately  after  the 
release  of  the  seizure.  Indeed,  the  counsel  for  King  informs  us  that  the 
suit  via  executiva  had  been  changed  into  an  ordinary  action  by  oonseat 
of  parties  to  enable  Jackson  to  make  his  defenses  without  resorting  to 
an  injunction.  In  the  language  of  the  Civil  Code,  art.  2653,  there  existed 
a  suit  and  contestation  on  this  claim,  to  the  knowledge  of  King,  at  the 
time  he  took  the  transfer. 

The  evidence  shows  that  the  real  price  of  the  transfer  was  $1608  48. 
As  to  the  payments  alleged  to  have  been  made  by  King,  they  are  not 
proven.  It  was  his  duty  to  have  proven  them:  and  he  could  have  proven 
them  by  his  own  testimony,  if  he  actually  made  them.  The  facts  that 
he  did  not  appear  as  a  witness,  and  that  he  did  not  call  any  witness  to 
prove  that  he  had  made  these  payments,  are  not  reconcilable  with  any 
other  theory  than  that  he  did  not  make  any  such  payments.  Scott's 
administrator  was  entitled  to  get  himself  released  by  paying  the  real 
price  of  the  transfer,  as  provided  by  article  2652  of  the  Code;  and  if  he 
had  made  a  real  tender  of  the  amount,  with  interest  and  costs  up  to 
the  date  of  the  tender,  and  had  deposited  the  money,  subject  to  the 
order  of  King,  he  would  have  been  discharged  from  all  liability.  Not 
having  done  this,  the  intervenor  is  entitled  to  recover  the  price  paid  by 
him  for  the  claim,  with  legal  interest  from  the  date  of  the  transfer,  and 
the  costs  up  to  the  date  of  the  filing  of  Jackson*s  answer  setting  up  the 
plea  of  litigious  right,  as  decided  by  the  district  court. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 


No.  6923. 

SeVIN   &  GOITRDAIN,   IN  LIQUIDATION,  VS.   THfiOGENE  CaXLLOUET. 

I 

There  can  be  no  valid  pledge  of  a  mortsrafire,  or  vendor's  privilege,  by  mere  agrre**- 
ment  of  parties  to  that  effect,  unaccompanied  by  an  actual  or  symbolical  delivery 
of  possession. 

Amendments  of  pleading  will  not  be  allowed  during  the  trial  of  a  case,  when  ihey 
will  delay  the  trial,  and  change  the  issues. 

.Open  accounts  of  merchants  and  factors  for  supplies  furnished,  and  money  ad- 
vanced, are  prescribed  in  three  years. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

Lewis  Guion  and  E.  W.  Blake  for  plaintiff  and  appellants. 
J.  D.  Moo7'e  and  Thomas  A,  Badeau  for  defendant  and  appellant 
The  opinion  of  the  court  was  delivered  by 

Egan,  J.    The  plaintifife  were  commission  merchants  in  the  city  of 
New  Orleans.    The  defendant  resided  in  the  parish  of  Lafourche,  where 
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he  was  engaged  in  the  year  1871  in  planting,  in  partnership  with  J.  E. 
Gourdain,  a  member  of  plaintiffs'  firm  at  the  time.  It  appears  that  the 
defendant  had  been  furnishing  the  money  used  by  his  partnership,  but 
that  in  the  month  of  May  it  became  necessary  to  arrange  for  advances 
of  money  and  supplies  for  the  year;  that  Gourdain  was  unable  to  fur- 
nish them,  and  that  an  arrangement  was  made  by  which  his  New  Orleans 
firm  agreed  to  make  the  necessary  advances;  but  in  order  to  enable 
them  to  do  so  that  Caillouet  gave  his  draft  on  them  to  his  own  order 
and  by  him  indorsed  for  five  thousand  Ave  hundred  dollars  payable  on 
the  first  of  January,  1872,  with  eight  per  cent  interest  from  maturity^ 
and  at  the  same  time,  to  secure  the  same  to  plaintiffs  or  any  holder,  exe- 
cuted a  public  act  by  which  he  declared  that  he  did  ** pledge  and  give  as 
collateral  security  a  certain  conventional  mortgage,  with  vendor's  lien 
and  privilege,  resulting  from  the  sale  by  him  to  other  parties  of  a  cer- 
tain sugar  plantation  in  the  parish  of  Lafourche,  by  act  passed  before  J. 
K.  Gourdain,  the  parish  recorder,  in  January,  1860." 

'This  draft  was  taken  by  the  plaintiffs'  firm,  as  was  customary 
among  commission  merchants,  with  a  view  to  its  negotiation  or  use  as  a 
pledge  or  collateral  security,  in  order  to  raise  money  with  which  to  make 
the  advances  stipulated  for.  It  was  accepted  and  so  used  by  them,  and 
at  its  maturity,  as  they  allege,  was  paid.-  They  allege  that  the  defend- 
ant became  indebted  to  them  "  for  moneys  due  and  advanced  during  the 
year  1871,"  for  the  plantation  worked  by  him  and  his  partner,  Gourdain,' 
in  the  sum  of  six  thousand  three  hundred  and  seventy-eight  dollars  and 
sixty-one  cents,  with  eight  per  cent  interest  per  annum  thereon  from  the 
dates  set  forth  and  fully  detailed  in  an  account  current  accompanying 
this  petition,  **  and  that  the  before  mentioned  "  draft  and  "  pledge  "  were 
"  executed  to  guarantee  "  the  payment  of  this  indebtedness.  They  ask 
for  judgment  for  the  full  amount  of  their  account,  and  for  the  sale  of 
the  mortgage  and  vendor's  privilege  claimed  to  have  been  pledged  to 
satisfy  the  said  indebtedness  to  the  amount  for  which  the  draft  was  given, 
besides  interest  and  five  per  cent  attorney's  fees  as  stipulated  in  the  act 
of  pledge.  Under  this  state  of  facts  we  regard  the  present  action,  and 
indeed  the  plaintiffs  themselves  so  treated  it,  as  on  an  account  current, 
into  which  the  draft  passed,  was  merged  so  soon  as  it  was  taken  up  by 
the  plaintifiGs.  It  is  evident  that  the  act  of  pledge,  as  it  is  termed,  was 
designed  to  secure  the  draft  and  to  give  it  currency  and  credit  for  the 
purpose  of  its  negotiation  so  as  to  raise  money  and  thus  enable  the 
plaintiff  to  make  the  proposed  advances.  The  draft  was  so  used,  and 
at  its  maturity  was  paid  according  to  its  tenor  by  the  plaintif&i,  the 
acceptors.  The  draft  thus  became  extinct  and  with  it  the  pledge  or 
security,  if,  indeed,  it  amounted  to  so  much. 

The  defendant  denied  all  the  allegations  of  the  plaintiff  except  the 
34 
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signature  of  the  draft  and  the  execution  of  the  notarial  act  of  pledge  of 
the  mortgage  and  vendor's  lien  (which  we  may  here  remark  was  not 
offered  in  evidence),  denied  specially  receiving  any  advances  from 
plaintiff  and  any  indebtedness  to  them  on  account  of  either  the  draft 
or  act  of  pledge,  the  obligations  of  which  were  conditional,  and  the  con- 
dition had  not  happened;  and  sets  up  against  them  error,  fraud,  and 
want  and  failure  of  consideration.  He  avers  further  that  they  were 
given  for  the  accommodation  of  the  plaintiffs,  and  to  enable  thein  to 
raise  funds  to  be  loaned  by  them  to  their  copartner,  Gourdain,  to  aid 
him  in  his  planting;  that  it  was  distirctly  understood  that  the  plaintiffs 
would  take  up  the  draft  at  its  maturity,  and  cancel  and  return  it  to 
defendant,  by  whom  it  was  so  loaned  to  them  as  an  accommodatioD; 
that  respondent  was  not  to  be  considered  or  held  bound  in  the  same,  and 
that  plaintifGs  had  frequently  assured  him  that  the  draft  was  so  taken 
up  and  canceled  and  respondent  discharged  therefrom.  He  further 
denies  the  existence,  in  any  event,  of  any  l^al  or  valid  pawn  or  pledge 
of  the  conventional  mortgage,  by  reason  of  its  not  being  susceptible  of 
pledge  or  pawn,  and  by  reason  of  there  having  been  no  delivery  of  pos- 
session. Defendant  sets  up  a  reconventional  demand  for  over  tweoty 
thousand  dollars,  for  money  loaned  plaintiff^,  and  crops  of  sugar  and 
molasses  shipped  to  and  sold  by  them  and  not  accounted  for,  and  prays 
judgment  rejecting  their  demand,  and  in  his  own  favor,  for  the  amount 
claimed  in  reconvention. 

The  notarial  act  professing  to  create  the  pledge  to  secure  the  draft 
recites  that  both  are  given  for  moneys,  supplies,  and  provisions  fur- 
nished and  to  he  furnished  to  carry  on  and  cultivate,  during  the  year  1871, 
the  plantation  cultivated  by  the  defendant  and  his  partner,  Gourdain, 
and  contained  the  usual  obligation  on  the  part  of  both  the  partners  to 
ship  to  the  plaintifife  cdl  the  crop  of  sugar  and  molasses  made  on  the 
place  that  year.  The  act  was  signed  both  by  Caillouet  and  Gourdain. 
Clay  Knoblock  swears  that  he  was  present  when  the  draft  and  notarial 
act  of  pledge  were  executed,  and  he  is  positive  that  they  were  given  either 
for  the  accommodation  of  the  plaintifb,  or  of  one  of  the  partners  of 
the  firm,  Gourdain;  that  he  acted  as  the  friend  of  both  parties  in  this 
transaction  and  knew  that  Caillouet  had  furnished  the  money  used  so 
far  to  run  the  place;  and  that  Gourdain  often  acknowledged  that  he  was 
indebted  to  his  commercial  firm  in  the  sum  of  about  seven  thousand 
dollars,  of  which  the  amount  of  this  draft  formed  a  part;  and  that  he 
was,  besides,  indebted  to  his  partner,  Caillouet,  to  at  least  twenty-five 
hundred  dollars,  and  was  unable  to  pay  him;  another  witness  swears 
that  Gourdain  told  him  this  was  his  debt;  and  the  son  of  defendant 
swears  that  Sevin  told  him  that  the  amount  ought  to  be  charged  to 
Gourdain,  but  that  he  could  not  change  his  books.    This  is  denied  by 
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Sevin,  as  is  also  the  substance  of  the  defense  set  up.  A  clerk  of  the 
plaintiffs  swears  to  the  correctness  of  the  account,  but  says  he  only 
knows  it  is  correct  because  it  is  so  on  the  books  of  the  firm.  The 
amount  of  $1498  21  only  appears  from  the  account  to  have  been  charged 
to  the  Scudday  plantation,  that  worked  by  Gaillouet  and  Gourdain; 
while  on  the  thirtieth  of  May,  1871,  that  amount  was  transferred  to  the 
account  of  Gaillouet  and  Gourdain,  with  whom  the  account  was  kept  by 
Sevin  and  Gourdain  from  that  date. 

There  is  no  allegation  or  proof  that  Gaillouet  assumed  the  payment 
of  that  amount,  or  that  he  is  otherwise  liable  in  any  event  than  as  a 
planting  partner,  in  which  capacity  he  is  not  sued.  The  account  was 
not  annexed  or  alleged  to  be  annexed  to  or  made  part  of  the  petition, 
the  allegation  of  which  is,  as  we  have  seen,  that  "  the  defendant  became 
indebted  to  plaintiffis  for  moneys  due  and  advanced  during  the  year 
1871."  The  defendant's  counsel  asked  that  the  plaintiffe  be  confined  to 
the  proof  of  cash  advances,  and  the  court  so  ordered.  His  counsel 
excepted  to  this  ruling,  and  offered  to  amend  the  petition  instanter, 
while  the  trial  was  going  on,  so  as  to  make  the  allegation  conform  to  the 
account,  which  included  many  other  charges  besides  cash  advanced. 
We  think  the  court  did  not  err  in  refusing  the  amendment  under  the 
circumstances  and  at  the  time  it  was  asked.  It  was  matter  of  substance, 
would  have  delayed  the  cause  and  changed  the  issues.  We  are  not  pre- 
pared to  say  that  the  plaintifb  should  not  have  been  restricted  to  the 
proof  of  cash  advances  only.  In  point  of  fact  they  were,  however, 
allowed  to  introduce  their  account  ciurrent,  and  proof  of  its  correctness, 
besides  proof  of  the  other  facts  alleged  by  them  in  regard  to  the  draft 
and  act  of  pledge,  as  well  as  to  negative  the  defendant's  answer  and 
demand,  so  far  as  their  evidence  would  enable  them  to  do  so,  as  indeed 
they  did  in  answer  to  interrogations  on  facts  and  articles  propounded 
by  defendant. 

Their  own  account  and  the  evidence  almnde  show  the  reception  of  a 
large  quantity  of  sugar  and  molasses,  with  the  proceeds  of  which  the 
account  is  credited.  We  think  they  have  not  suflBciently  established,  by 
a  preponderance  of  evidence,  the  alleged  indebtedness  of  defendant, 
Gaillouet,  to  them,  as  it  was  incumbent  upon  them  to  do,  while  there  is 
evidence  in  the  record  which  would  go  far  to  make  out  a  substantial 
defense  as  set  up.  The  probabilities  would  seem  to  be  that  the  present 
defendant  is  sought  to  be  made  liable  for  an  indebtedness  which,  if  it 
existed  at  all,  existed  against  their  own  copartner,  Gourdain,  for  whose 
accommodation  the  draft  and  act  of  pledge  were  executed;  and  that 
they  ceased  to  exist  or  be  of  force  against  this  defendant  when  the  draft 
was  taken  up.    At  all  events,  whatever  rights  were  conferred  by  that  act. 
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in  regard  to  the  mortgage  and  vendor's  privilege,  tlieir  sale  could  not 
be  decreed,  as  prayed  for. 

There  was  certainly  no  delivery  of  possession,  no  valid  pledge  (see 
7  An.  221),  and  they,  from  their  very  nature,  were  themselves  merely 
accessory  to  a  principal  obligation  which  they  were  intended  to  secure, 
and  which  was  neither  pledged  nor  transferred,  even  as  collateral  secu- 
rity. The  account  offered  in  evidence  is  not  the  individual  account  of 
the  defendant,  nor  alleged  nor  proved  to  have  been  assumed  by  him. 
It  is  neither  alleged  upon  as,  nor  proved  to  have  been,  an  account 
stated  or  acknowledged.  The  suit  is  for  moneys  advanced  and  due 
during  the  year  1871,  while  the  citation  was  only  served  upon  the 
defendant  on  the  thirtieth  of  December,  1876,  a  period  nearly  sufficient 
to  prescribe  even  the  draft,  and  of  course  more  than  sufficient  to  pre- 
scribe against  an  account  for  moneys  advanced  by  and  due  to  mer- 
chants. The  prescription  of  three  years  is  pleaded  in  this  court  It  is 
sustained  by  the  evidence,  independent  of  the  other  defenses  set  up,  and 
we  have  not  been  asked  to  remand  the  cause  on  that  issue.  The  dis- 
trict judge  thought  that  the  defendant  was  liable  for  $60  12|,  as  his  half 
of  the  indebtedness  of  his  planting  firm,  after  allowing  the  credits 
shown  in  the  account,  and  gave  judgment  accordingly.  He  further  gave 
judgment  of  nonsuit  as  to  that  part  of  plaintiffo'  demand  for  supplies 
and  moneys  advanced  prior  to  January,  1871.  The  defendant  asks  ttiat 
the  judgment  be  amended  so  as  to  make  it  absolute  against  the  plain- 
tiffe.  The  credits  on  the  face  of  the  account  and  the  evidence  offered 
by  the  defendant  were  properly  considered  by  the  district  judge  in 
determining  the  question  of  the  fact  and  amount  of  defendant's  liability, 
but  the  reconventional  demand  does  not  seem  to  have  been  otherwise 
considered,  nor  is  it  passed  upon  by  the  judgment.  No  complaint  is, 
however,  made  here  on  that  score,  and  as  to  that  feature  of  the  case  we 
think  no  injustice  appears  to  have  resulted;  the  items  covered  by  it  for 
sugar  and  molasses  sold  are  the  same  credited  in  plaintiffe*  account 
The  view  we  have  taken  of  this  case  renders  unnecessary  the  considera- 
tion of  the  various  questions  raised  by  other  bills  of  exception  in  the 
record. 

For  the  reasons  assigned  it  is  ordered,  adjudged,  and  decreed  that 
the  judgment  of  the  court  below  be  and  it  is  avoided  and  reversed,  that 
the  defendant's  plea  cf  prescription  be  sustained,  and  that  plaintiHis' 
demand  be  rejected,  with  costs  of  both  courts  to  be  paid  by  them,  with 
reservation,  however,  of  any  right  the  plaintiffs  may  have  as  to  the 
other  items  of  account  than  cash  advances,  as  not  in  issue  in  this  case. 
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49  1090 

Silas  H.  Cooper  and  Wife  vs.  Jno.  T.  Rhodes. 

The  emancipation  of  a  minor  qualifies  him  to  become  a  surety  on  an  appeal  bond. 
The  parish  court  has  jurisdiction  to  emancipate  a  minor,  even  when  the  minor  is 

the  owner  of  property  worth  more  than  $500. 
It  is  not  necessary  that  the  sheriff  should  call  on  the  principal  on  an  appeal  bond  to 

point  out  property,  in  order  to  hold  the  surety  on  the  bond,  when  it  appears 

from  the  sheriff's  return  that  the  principal,  after  diligent  search  and  inquiry, 

could  not  be  found. 
When  it  appears  that  the  principals  on  an  appeal  bond  own  no  property,  and  that 

the  creditor  has  taken  every  reasonable  step  to  exact  payment  from  them,  the 

liability  of  the  surety  on  the  bond  will  become  fixed. 
The  surety  on  an  appeal  bond  is  liable  for  the  full  amount  of  whatever  judfirment 

the  Supreme  Court  may  render,  without  recrard  to  the  amount  of  the  judi?ment 

appealed  from. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
«7.  G.  White,  special  judge. 

M,  Ryan  afid  C,  E.  Fritz  for  defendant  and  appelant. 

Bcnvman  &  Hunter  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

De^lanc,  J.  Silas  H.  Cooper  and  wife  brought  suit  in  the  parish  of 
Rapides  against  Samuel  C.  Cappel  et  als,  and  obtained  against  them — in 
the  district  court — a  judgment  for  one  thousand  dollars.  That  judg- 
ment was — by  the  Supreme  Court,  increased  to  three  thousand  dollars, 
and — on  two  executions  thereon  issued — the  sheriffs  returns  show: 

That  of  the  sheriff  of  Rapides, "  that  he  called  on  all  the  defend- 
ants, except  J.  D.  Bass,  who  had  left  the  parish;  that  they,  failing  to  pay 
or  point  out  property,  he  demanded  of  the  plaintiffe  in  execution  that 
they  should  point  out  property  of  the  defendants,  when  they  declared 
that  they  knew  of  none;  he  then  demanded  of  J.  T.  Rhodes,  the  security 
on  the  appeal  bond  furnished  in  the  cewe  finally  decided  by  this  court, 
and  the  defendant  in  this  suit,  that  he  should  point  out  property  of  the 
defendants  in  execution,  and  he  declared  that  he  knew  of  none.  He  held 
the  .writ  for  nearly  seventy  days  and,  it  being  about  to  expire,  he  re- 
turned it." 

That  of  the  sheriff  of  Avoyelles,  "  that  he  called  on  Samuel  C.  Cap- 
pel  and  securities  to  point  out  property  liable  to  seizure  and  the  said 
defendant  and  securities  failing  to  point  out  any  property,  and  after 
diligent  search  and  inquiry,  and  not  having  found  any  property  of  de- 
fendant, Samuel  C.  Cappel,  principal,  and  K.  B.  Mathews,  Joseph  D.  Bass, 
Rafe  Amos  and  Zedo  Pierre,  as  securities,  he  returned  the  writ  not  exe- 
■cuted." 

Rhodes  was  the  surety  of  Cappel,  Mathews,  Bass,  Amos  and  Pierre, 
on  a  bond  of  fifteen  hundred  dollars  furnished  by  them  to  obtain  a 
49uspensive  appeal  of  the  judgment  of  one  thousand  dollars  rendered 
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against  them  in  the  parish  of  Bapides,  and  which — as  already  stated— 
was,  by  this  court,  increased  to  three  thousand  dollars.  In  law,  and  by 
the  terms  of  his  bond,  the  condition  of  Rhodes'  obligation,  as  a  surety, 
was  that — unless  his  principals  satisfied  any  judgment  that  might  be 
rendered  against  them  by  the  appellate  court,  ho  would  be  liable  for  the 
sum  of  fifteen  hundred  dollars. 

The  judgment  rendered  on  appeal  was  not  satisfied.  Two  executions 
were  thereon  issued — one  directed  to  the  sheriff  of  Rapides,  who — writ 
in  hand — called  on  every  one  of  the  principals  on  the  appeal  bond, 
except  Bass  who  had  left  said  parish,  and — to  his  request  to  point  out 
property  on  which  to  levy  to  satisfy  said  writ — ^they  answered  that  they 
had  neither  property  nor  money.  Bhodes — ^the  surety — and  the  plain- 
tiiXs  in  this  case  were  then  called  upon,  and  they  answered  that  they 
knew  of  no  property  belonging  to  the  principals.  The  other  execution 
was  directed  to  the  sheriff  of  Avoyelles,  and  he,  after  diligent  search 
and  inquiry,  could  not  discover  any  property  of  Bass  ^.nd  the  other 
principals,  four  of  whom  he  refers  to  as  being  the  sureties  of  the  fifth 
one.  That  error  is  not  important  and  does  not  vitiate  the  balance  of 
his  return,  from  which  we  infer  that  he  may  have  called  on  Bass. 

After  those  fruitless  efforts  to  recover  the  amount  of  their  judg- 
ment, plaintiffa  brought  suit  against  Rhodes,  the  surety  on  the  appeal 
bond — who — in  his  answer  to  their  action — alleges  and  contends: 

1.  That  he  was  a  minor  when  he  signed  said  bond,  and  is  in  nowise 
indebted  to  plaintiffs. 

2.  That  the  sheriff  did  not  call  upon  Bass,  or  any  one,  to  point  ont 
property  to  be  seized;  that,  if  it  had  been  necessary,  he  could  have 
shown  that  Bass  is  in  the  State,  not  many  miles  from  the  place  where  he 
lived  the  year  before. 

3.  That,  if  Indebted  to  plaintiffs,  it  is  for  only  the  judgment  of  the 
district  court,  and  the  costs  of  prosecuting  the  suit  to  final  judgment  in 
the  Supreme  Court. 

The  case  was  tried  on  those  issues;  the  district  court  rendered  judg- 
ment in  favor  of  plaintifiCs  for  fifteen  hundred  dollars,  with  legal  interest 
from  judicial  demand,  and  Rhodes  has  appealed. 

Of  the  several  grounds  urged  by  him,  not  one  is  tenable. 

When  he  signed  the  bond  sued  upon,  he  was  emancipated  and— by 
a  regular  decree  of  the  parish  court — had  been  relieved  of  all  the  dis- 
abilities which  attach  to  minors.  The  fact  alleged  in  his  counsel's  brief, 
that  his  property  was  then  worth  more  than  five  hundred  Tlollars,  did 
not  divest  that  court  of  the  power  to  emancipate  him.  In  his  applica- 
tion to  that  effect,  only  two  questions  were  presented :  Was  he  above 
the  age  of  eighteen  years  and  fully  capable  of  managing  his  own  affairs? 
This,  the  parish  court  could  and  did  decide. 
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Bass  was  not  called  upon  to  point  out  any  property  to  be  seized  in 
Rapides,  because — ^as  sliown  by  the  return  of  the  sheriff  of  that  parish, 
he  had  left  that  locality.  Rhodes  knew  where  he  was,  but  could  not 
point  out  any  property  belonging  to  him,  nor  was  any  found — after  dili- 
gent search  and  inquiry — in  Rapides  and  Avoyelles. 

The  Code  of  Practice  provides — not  that  the  sheriff  shall,  but  that 
he  may  call  upon  the  party  against  whom  the  execution  is  awarded  to 
point  out  to  him  property  which  he  may  possess  in  the  parish.  That 
course  is  eminently  proper  and  should  be  invariably  pursued,  whenever 
said  party  is  present  or  represented  in  the  parish  wherein  the  judgment 
has  been  rendered  against  him.    C.  P.  726. 

In  this  case,  the  facts  that  the  principals  on  the  bond  own  no  prop- 
erty, and  that  the  creditors  have  taken  every  reasonable  step  to  enforce 
against  them  the  payment  of  their  judgment,  have  not  been  successfully 
traversed,  and  stand — not  merely  uncontradicted — but  almost  admitted 
by  the  surety's  answer  to  the  sheriff  of  Rapides.  Under  these  circum- 
stances, the  right  of  action  of  those  creditors  against  the  surety  on  the 
bond  had  certainly  accrued.    C.  P.  696.    8  A.  141.    13  A.  264. 

The  last  ground  urged  by  defendant  is  that — if  liable  on  the  bond, 
he  can  be  held  liable  but  for  one  thousand  dollars,  the  amount  of  the 
judgment  of  the  district  court.  To  sustain  that  position,  he  relies  on 
that  part  of  article  575  of  the  C.  P.  which  refers  to  only  the  judgment 
appealed  from,  and  provides  for  its  payment  by  the  security,  in  case  it 
be  affirmed  by  the  appellate  court,  and  argues  that  article  579  which 
provides  for  the  satisfaction  of  whatever  judgment  that  may  be  ren- 
dered against  the  appellant,  is  merely  indicative  of  the  form  of  the  bond 
to  be  prepared  by  the  clerk. 

**It  is  obvious — said  this  court — that  the  language  of  article  579  is 
broader  than  that  of  article  575.  The  latter  speaks  of  the  original  judg- 
ment as  the  test  of  the  surety's  liability;  but  the  former  points  to  the 
judgment  which  the  appellate  tribunal  may  render  against. the  appellant. 
Its  language  is  very  large  and  comprehensive,  and  covers  not  the  mere 
case  of  affirmance,  but  whatever  judgment  may  be  rendered  against  the 
appellant.  In  estimating  the  comparative  force  of  those  articles,  we 
have  no  hesitation  in  saying  that  article  579  is  entitled  to  the  greater 
consideration."  It  more  particularly  designates  the  requisites  of  the 
bond,  and  is — in  fact — exclusively  directed  to  that  object." 

3dA.  p.  38-39.    5  A.  523. 

There  is  no  error  in  the  judgment  of  the  lower  court,  but  we  can 
not  treat  as  absolutely  frivolous  the  appeal  taken  therefrom  and  allow 
the  damages  claimed  by  plaintiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  said  judgment 
is  affirmed  with  costs. 

The  Chief  Justice  declined  taking  any  part  in  the  decision  of  this 
cause. 
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No.  7078. 
The  State  vs.  Jacob  and  David  Gunter. 

When  a  bill  of  exception  to  a  ruling;  of  the  judj;e  in  a  criminal  trial  contains  a  state- 
ment of  facts  in  opposition  to  his  own  recollection,  and  his  notes  of  evideD<^. 
he  is  justified  in  refasinj;  to  sif?n  the  bill,  and  to  hear  any  evidence  to  contradict 
his  own  recollection  and  notes. 

Whether  the  jud^e  below  has.  or  has  not  improperly  refused  to  sifrn  a  bill  of  ex^er- 
tion.  is  a  question  which  can  only  be  inquired  into,  when  brought  before  this 
court  in  a  Jiiajidawus  proceeding:. 

A  prisoner  has  no  right,  under  the  law,  to  a  service  on  him  of  a  list  of  the  talesmen 
summoned. 

The  confession  of  a  prisoner,  if  received  in  evidence,  must  be  received  as  a  whole: 
but  it  is  for  the  jury  to  determine  whether  the  whole  of  it,  or  any  part  of  it  i» 
entitled  to  credit ;  and  if  so,  how  much  credit. 

To  offset  his  declarations  to  one  person,  offered  in  evidence  by  the  State,  the  aceased 
has  no  ri^rht  to  introduce  in  evidence  other  declarations  of  his,  made  toother 
persons,  unless  they  were  made  at  the  same  time,  as  those  offered  by  the  State. 

While  this  court  will  review,  and  consider  the  evidence  taken  on  a  motion  for  a  ner 
trial  in  a  criminal  case  if  brougrht  here  by  bills  of  exception,  or  by  affidavits 
appended  to  the  motion,  yet  it  can  not  be  said  that  the  lower  court  erred.  wheD 
such  evidence  was  orally  produced,  in  refusing:  to  have  it  reduced  to  writing. 

The  charge  of  the  lower  court  and  the  facts  urgr<id  as  grounds  for  a  new  trial  can  l^ 
brought  before  this  court  in  no  other  way  than  by  bills  of  exception. 

In  the  interest  of  justice,  this  ourt  will  sometimes  grant  a  new  trial  in  a  criminal 
case,  when  no  precedent  for  it  exists. 

APPEAL  from  the  Ninth  Ju(iicial  District  Court,  parish  of  Vem'^iL 
Blackman,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

Robert  A.  Hunter  for  defendant. 

The  opinion  of  the  court  was  di'livered  by 

Egan,  J.  The  defendants  w.^re  indicted  for  murder,  found  g'uilty  of 
manslaughter,  and  sentenced,  respectively,  to  six  and  three  years  con- 
finement at  hard  labor  in  the  Penitentiary.  After  an  ineffectual  motion 
for  new  trial  they  have  appealed. 

The  case  is  before  us  on  several  bills  of  exception,  the  first  of  which 
is  to  the  refusal  of  the  judge  to  sign  a  bill  of  exceptions  prepared  by 
the  counsel  for  the  accused  in  regard  to  one  of  the  jurors  who  was 
sworn  to  try  the  case  after  being  examined  on  his  i*a/r  dire,  and  to  the 
refusal  of  the  judge  when  applied  to  to  sign  the  bill,  to  hear  evidence  of 
defendant's  counsel  as  to  what  his  ruling  had  been,  and  what  were  the 
answers  of  the  juror  upon  which  that  ruling  was  based.  The  judge 
refused  to  sign  the  bill  as  drawn  by  counsel,  for  the  reason,  as  stated  by 
him,  that  the  statements  of  what  the  juror  had  sworn  on  his  voir  dire, 
contained  in  it,  did  not  accord  with  his  recollection  of  the  facts,  and  that 
his  uniform  ruling  had  been  other  than  as  stated  by  counsel.  The  judge 
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refused  to  hear  the  evidence  offered  In  support  of  the  bill  as  drawn, 
"Which  was  the  testimony  of  three  counsel  for  the  accused,  for  the  reason 
as  stated  by  him  that  (he)  "I  would  not  hear  testimony  to  contradict  my 
own  notes  and  recollections  of  the  facts."  The  judge  did  not  err  in  re- 
fusing to  hear  the  evidence  offered  to  contradict  himself  and  his  cwn 
recollection  and  notes  of  the  facts  as  stated  by  him.  We  know  and  have 
been  referred  to  no  precedent  for  so  extraordinary  a  proposition,  and 
one  so  subversive  of  all  the  proprieties  of  judicial  proceeding  and  the 
discipline  and  authority  of  courts  and  judges.  As  to  whether  the  judge 
properly  refused  to  sign  the  bill  of  exceptions  as  drawn  by  counsel,  we 
can  not  determine  on  a  bill  of  exceptions  to  such  refusal.  Where  a  judge 
refuses  to  sign  a  bill  of  exceptions  properly  taken,  the  proper  remedy 
is  by  mandamus.    C.  P.  899;  3  M.  714;  13  An.  484 

The  second  bill  of  exceptions  is  to  the  refusal  of  the  judge  on  the 
trial  after  the  regular  panel  had  been  exhausted  and  tales  jurors  sum- 
moned by  order  of  the  court  to  have  a  list  of  the  tales  jurors  served 
upon  the  accused  as  requested  by  their  counsel.  The  court  did  not  err. 
The  prisoners  had  no  right  under  the  law  to  service  of  a  list  of  tales- 
men summoned.    See  State  vs.  Reeves,  11  An.  685;  14  An.  461;  same,  651. 

The  third  bill  of  exceptions  is  to  the  refusal  of  the  judge  at  the 
request  of  the  counsel  for  the  accused  to  charge  the  jury  after  the  State 
had  offered  evidence  of  a  confession  of  the  accused  in  regard  to  the 
homicide  "  that  the  confession  of  the  accused  having  been  elicited  by 
the  State  the  jury  must  take  the  whole  confession  together;  that  they 
could  not  admit  a  part  without  receiving  the  whole,  and  that  the  State 
was  bound  by  the  confession  as  it  had  been  brought  out  by  the  State." 

No  bill  was  taken,  nor  does  it  appear  that  the  court  received  a  part 
of  the  confession  and  rejected  the  remainder.  We  therefore  understand, 
and  from  the  reasons  given  by  the  judge  for  his  ruling,  that  it  related 
entirely  to  the  effect  and  not  the  admissibility  of  the  confession.  He 
says  "  the  court  refused  the  charge  requested  for  the  following  reasons: 
The  court  charged  the  jury  that  they  were  the  judges  of  the  law  and 
the  evidence;  that  they  could  believe  the  confession  of  the  prisoner  as 
true  or  false;  that  they  had  the  right  to  believe  a  part  and  reject  the 
other  If  they  saw  fit,  or  reject  the  whole;  the  truthfulness  or  falsity  of 
all  evidence,  and  the  weight  to  be  attached  to  it,  being  left  exclusively  to 
them.    The  charge  asked  by  defendants*  counsel  is  not  law." 

Greenleaf  says  on  this  subject,  vol.  1,  sec.  201:  "  But  though  the 
whole  of  what  he,  the  person  making  the  admission,  said  at  the  same  time 
and  relating  to  the  same  subject  must  be  given  in  evidence — as  we  under- 
stand was  done  in  th:s  case — yet  it  does  not  follow  that  all  parts  of  the 
statement  are  equally  worthy  of  credit;  but  it  is  for  the  jury  to  consider 
under  all  the  circumstances  how  much  of  the  whole  statement  they 
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deem  worthy  of  belief,  ineludiDg  as  well  the  facts  asserted  by  the  party 
in  his  own  favor  as  those  working  against  him."  See  to  similar  effect 
State  vs.  Wedmeyer,  11  An.  49;  State  vs.  Bruyer,  14  An.  461. 

The  court  did  not  err  in  refusing  the  charge  asked  for,  as  we  under- 
stand the  facts  presented  by  the  bill. 

The  fourth  bill  of  exceptions  is  to  the  refusal  of  the  judge  to  receive 
the  evidence  of  a  witness  offered  by  the  accused  to  prove  declarations 
or  confessions  of  one  of  the  accused,  "  about  the  same  time,"  to  other 
persons  than  the  witness  Bhames,  who  had  given  evidence  for  the  State 
of  certain  confessions  of  the  same  party  In  regard  to  the  homicide.  The 
accused  had  a  right  to  have  offered  the  whole  of  the  confessions  made 
at  the  same  time  with  those  offered  by  the  State,  whether  made  to  the 
same  person  or  not,  if  we  can  conceive  of  such  a  case,  but  he  had  no 
right  to  offer  on  his  own  behalf  declarations  made  by  him  in  his  own 
favor  at  a  different  time  from  those  offered  by  the  State,  no  matter  to 
whom  made.  No  connection  is  shown  between  the  confessions  or  ad- 
missions received  and  those  rejected. 

The  court  did  not  err  in  refusing  to  receive  the  evidence.  The 
record  is  silent  upon  the  subject,  but  it  has  been  stated  at  bar  by  the 
counsel  for  the  accused  that  he  was  permitted  at  his  own  request  to 
await  the  close  of  the  trial  before  presenting  bills  of  exception  on  points 
reserved  during  its  progress.  If  this  be  so,  it  accounts  very  naturally 
for  any  difference  in  regard  to  them  between  judge  and  counsel,  and 
only  illustrates  anew  the  propriety  of  what  this  court  has  often  said, 
that  bills  should  be  presented  without  unnecessary  delay,  while  the  facts 
are  fresh  in  the  memory  of  both  judge  and  counsel.  See  5  An.  24.  This 
is  especially  true  In  cases  of  so  grave  a  character  as  the  present,  and  it 
is  not  for  us  to  presume  that  a  judge  whose  duty  it  is  to  preside  im- 
partially and  to  accord  to  the  accused  and  his  counsel  every  right  given 
them  by  the  law  has  failed  or  refused  to  do  so. 

The  fifth  bill  of  exceptions  is  to  the  refusal  of  the  judge  to  have 
taken  down  in  writing  for  use  upon  appeal  testimony  offered  by  the 
accused  to  substantiate  the  facts  alleged  as  grounds  for  new  trial.  The 
judge  says  he  refused  to  comply  with  the  request  of  counsel  for  the  rea- 
son that  the  evidence  in  criminal  cases  is  not  required  to  be  reduced  to 
writing,  as  the  Supreme  Court  has  appellate  jurisdiction  in  such  cases 
on  questions  of  law  only.  There  is  no  question  of  the  general  correct- 
ness of  this  proposition,  but  its  application  is  usually  to  the  evidence 
given  upon  the  trial  on  the  merits  of  the  case,  which,  of  course,  under 
the  Constitution,  and  as  we  have  often  held,  can  not  be  considered  by 
this  court,  even  if  brought  up  in  the  transcript.  It  often  happens,  how- 
ever, that  we  have  occasion  to  review  and  do  review  th*^  evidence,  and 
the  action  of  the  court  below  upon  it,  given  on  matters  incidental  to  the 
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trial,  with  a  view  to  ascertaining  whether  or  not  that  court  has  ruled 
correctly  as  to  matters  of  law  based  upon  the  facts  proved.  As,  for 
instance,  in  regard  to  the  competency  of  jurors  or  witnesses,  or  the  pro- 
priety of  challenges  to  jurors.  The  case  at  bar  is  a  novel  one,  and 
while  the  judge  is  doubtless  right  in  saying  that  evidence  in  criminal 
cases  is  not  required  to  be  taken  down  in  writing  as  in  civil  cases,  it  is 
to  be  regretted  that,  as  he  thought  proper  to  hear  evidence  in  support  of 
the  motion  for  new  trial,  we  are  not  afforded,  by  a  statement  of  the 
facts  upon  which  he  ruled,  to  consider  how  far  he  ruled  correctly. 

The  better  practice  is  to  append  to  the  motion  for  new  trial  evidence 
in  the  shape  of  supporting  affidavits  which  come  up  with  the  motion 
itself;  otherwise,  it  is  only  by  bills  of  exception  that  the  facts  upon 
which  the  court  below  ruled  in  incidental  matters  in  criminal  cases 
come  before  us.  The  bill  under  consideration  does  not  present  the  evi- 
dence referred  to,  and  we  are  therefore  unable  to  pass  upon  or  consider 
it,  and  thus  to  afford  the  accused  the  benefit  of  this  bill  of  exception. 
The  motion  for  new  trial  itself  is  based  upon  the  discovery  since  the 
trial  of  important  and  material  evidence,  first,  affecting  the  competency 
of  one  of  the  jurors  who  tried  the  case,  and  contradicting  his  statements 
when  sworn  on  his  voir  dire;  and,  second,  in  regard  to  statements  made 
prior  to  the  trial  by  the  principal  witnesses  for  the  State,  in  regard  to  the 
material  facts  and  their  means  of  kpowledge  of  them,  directly  contra- 
dicting their  evidence  as  given  on  the  trial.  Next,  upon  the  ground  of 
alleged  misconduct  of  the  district  attorney,  in  giving  to  the  jury  and 
permitting  them  to  take  with  them  to  their  room,  without  the  knowl- 
edge or  consent  of  the  counsel  for  the  accused  or  of  the  court,  and 
specially  inviting  the  attention  of  the  jury  to  certain  law  books  with 
passages  marked,  with  a  view  of  influencing  their  verdict;  matters 
which  were  not  known  to  the  accused  till  some  time  after  the  jury  had 
retired  to  their  room.  Misconduct  on  the  part  of  the  jury,  based  upon 
the  same  matter,  is  also  alleged.  The  motion  for  new  trial  further  sets 
forth  the  fact  that  the  judge  gave  certain  charges  to  the  jury  alleged  to 
be  erroneous,  which  are  stated  in  and  as  part  of  the  motion;  and  also 
the  general  ground  that  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

None  of  the  grounds  for  new  trial  are  presented  for  our  considera- 
tion by  bills  of  exception.  If  the  district  attorney  did  so  hand  law 
books  with  marked  passages  to  the  jury  for  use  in  their  room,  it  was 
extremely  irregular  and  improper,  no  matter  how  intended.  We  are, 
therefore,  compelled  to  remind  counsel  that  the  charge  of  the  court, 
whether  in  a  criminal  or  civil  case,  can  not  be  proved  by  witnesses,  much 
less  by  the  affidavit  of  the  accused  for  new  trial,  but  can  only  be  brought 
before  this  court  for  review  through  a  bill  of  exceptions — see  8  R  529, 
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and  571;  10  M.  66;  State  vs.  McClanahan,  9  An.  210— and  that  toots 
appearing  as  one  of  the  grounds  in  a  motion  for  new  trial  will  not  sup- 
ply the  place  of  a  bill  of  exceptions.  See  State  vs.  Romero,  5  An.  24. 
The  counsel  should  have  taken  a  bill  stating  the  facts  of  the  condacton 
the  part  of  the  district  attorney  and  the  jury  complained  of.  Without 
it,  they  are  not  properly  before  us,  and  we  can  not  assume,  without  bills 
of  exception,  either  the  existence  of  thos^  facts,  or  that  the  court  gave 
the  charges  complained  of.  It  is,  therefore,  unnecessary,  as  it  would  be 
improper,  for  us  to  pass  upon  their  correctness  or  incorrectness.  Our 
attention  has  been  invited  to  a  statement  contained  in  the  certificate  ol 
the  clerk  at  the  close  of  the  transcript,  that  the  evidence  of  certain  wit- 
nesses taken  on  a  preliminary  trial  of  the  accused,  and  which  was 
offered  in  evidence  on  the  trial  in  the  court  below,  was  banded  to  the 
jury  by  order  of  the  court  and  never  returned  by  them.  This  state- 
ment is  made  as  a  reason  for  not  including  this  written  evidence  in  the 
transcript  It  was  neither  necessary  nor  proper  that  it  should  be  so 
included,  and  no  bill  of  exceptions  was  taken  to  its  being  handed  to  the 
jury  on  their  retirement,  so  that  the  principles  just  referred  to  in  r^ard 
to  statements  of  fact  in  the  motion  for  new  trial  apply  equally  to  this 
also.  We  will,  however,  take  occasion,  in  this  connection,  to  remark 
that  if  such  a  thing  was  done,  it  is,  to  say  the  least,  unusual,  and  that  we 
are  not  prepared  to  apply  to  such  a  state  of  facts  as  that  presented  by  the 
clerk's  statement  the  principle  which,  under  the  peculiar  circumstances 
of  that  case,  seems  to  have  been  announced  in  the  State  vs.  Bradley,  6 
An.  556,  where  the  jury  improperly  took  with  them  to  their  room  a  paper 
offered  in  evidence,  especially  as  the  court  then  immediately  instructed 
the  jury  to  disregard  it.  Such  partial  reminder  of  the  facts  of  cases 
out  of  the  presence  of  court  or  counsel  would  be  extremely  dangerous, 
especially  as  juries  .are  now  constituted. 

While,  however,  we  have  applied  the  principles  of  well  settled  law 
to  the  various  matters  reviewed  and  discussed  by  us  in  detail,  on  the 
whole  case,  we  are  not  left  without  an  impression  of  the  possibility  that 
there  may  have  been  irregularities  calculated  to  influence  the  result  of 
the  trial  unfavorably  to  the  accused,  and  that  his  counsel  may  have  mis- 
taken the  manner  of  presenting  them  for  the  consideration  of  this  court. 
As,  therefore,  less  injury  would  be  done  to  the  State  by  our  granting 
another  trial  than,  possibly,  to  the  accused  by  refusing  it,  and  as  this 
court  has  held  new  trials  may  sometimes  be  granted  though  no  prece- 
dent exist  for  them. 

It  is  ordered  that  the  verdict  and  sentence  appealed  from  be  and 
they  are  avoided  and  set  aside,  and  the  ease  remanded  to  be  proceeded 
with  according  to  law. 
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No.  5956. 
The  City  of  New  Orleans  vs.  John  Davidson  et  al. 

A  debt  due  to  a  municipal  corporation  for  taxes,  can  not  be  offset,  or  compensated, 
by  any  debt  due  by  the  corporation.  Thus  the  tax  due  for  one  year,  can  not 
be  compensated  by  an  overpayment  of  taxes  made  by  the  debtor  the  year 
previous. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J. 

Sam.  P.  Blanc  for  plaintiff  and  appellee. 

Ogclen  &  Hill  for  defendants  and  appellants. 

The  opinion  ot  the  court  was  delivered  by 

Manning,  C.  J.  Several  suits  of  the  City  of  New  Orleans  against 
delinquent  taxpayers  are  here  cumulated  without  objection.  The  col- 
lection of  the  taxed  of  1874  was  resisted  on  various  grounds,  of  which 
one  only  is  now  insisted  on:  viz  that  each  defendant  is  entitled  to  ofibet 
any  tax  which  he  may  owe  the  City,  by  the  sum  he  paid  to  its  tax  col- 
lectors for  taxes  of  1870  in  excess  of  two  per  centum  on  the  assessed 
value  of  his  property. 

In  1870  the  City  assessed  and  collected  a  tax  of  two  and  three 
eighths  per  cent,  on  the  assessed  value  of  property.  The  act  of  March 
16, 1870  restricted  cities  and  municipal  corporations  from  levying  any 
tax  for  any  purpose  exceeding  two  per  centum  on  that  value.  Acts 
1870,  ex.  sess.  p.  130.  The  defendant  paid  the  whole  assessed  tax  of 
1870,  and  therefore,  as  they  allege,  paid  three  eighths  of  one  per  cent, 
more  than  the  City  should  have  demanded.  In  these  cases,  this  excess 
amounted  to  $1,641.36.  The  defendants  plead  that  sum  in  compensa- 
tion of  the  taxes  of  1874. 

A  tax  is  not  a  debt  in  the  usual  and  ordinary  sense  of  that  word. 
It  is  not  a  contract  between  two  parties,  but  the  imposition  of  a  tax  is 
the  positive  act  of  the  government,  binding  upon  the  inhabitants,  and 
does  not  require  their  individual  or  personal  consent  to  enable  it  to  be 
enforced.  Taxes  are  not  demands  against  which  a  set-off  is  admissible, 
says  Cooley.  Taxation,  13  and  authorities  cited  in  note.  They  are  to 
be  regarded  not  as  a  debt,  but  as  a  contribution  required  from  the  citi- 
zen for  the  support  of  government.  Union  Co.  v.  Bordelon,  7  Annual, 
192,  Considerations  of  public  policy  require  that  a  tax  of  one  year 
should  not  be  compensated  by  an  overpayment  of  a  previous  year.  The 
taxes  of  each  year  are  laid  to  meet  the  exigencies  of  that  year.  If  they 
could  be  reduced  by  a  deduction  of  such  sums  as  had  been  already 
wrongfully  demanded  and  paid,  the  revenues  requisite  for  the  support 
of  government  might  be  diminished  so  largely  as  to  occasion  public 


542  SUPREME  COURT  OF  LOUISIANA, 


City  of  New  Orleans  vs.  Davidson. 


detriment.  But  outside  of  this  public  policy,  as  a  matter  of  law,  taxes 
are  not  such  demands  as  admit  of  a  plea  in  compensation. 

This  does  not  of  course  touch  the  question  of  the  right  of  the 
property  owner,  who  has  paid  to  the  City  a  tax  Ulegally  exacted  of  liim, 
to  sue  for  such  sum  as  was  wrongfully  paid.  We  are  here  concerned 
only  with  his  alleged  right  to  compel  the  City  to  compensate  her  tax  of 
one  year  by  an  overpayment  of  a  previous  year,  and  this  is  condemned 
both  by  law  and  public  policy. 

Judgments  affirmed. 


No.  7009. 
Mrs.  Caroline  Forrester  et  al.  vs.  Moses  Mann. 

The  declaration  made  by  a  wife  and  her  husband  in  a  written  contract  that  a  certain 
plantation  was  her  property,  is  not  invalidated  by  the  fact  that  she  was  a  mar- 
ried woman. 

Contracts  made  by  a  married  woman  personally,  or  by  her  authorized  a^ent.  for  6oi>- 
plies  and  overseer's  wa^res  for  the  benefit  of  her  separate  plantation  are.  if  re- 
corded. bindinj;on  the  crops  Rrown  on  the  plantation  that  year. 

One  who  has  formed  a  valid  contract  can  not  claim  a  release  from  its  obliicatioB5. 
on  account  of  an  error  of  jud«rment.  or  ignorance  of  the  law  remilatimr  ^ 
rights  and  oblifpations  of  married  women,  in  this  State,  when  it  appears  thath^ 
had  another  motive  for  makinsr  the  contract,  besides  the  error  of  law.  and  D" 
fraud,  or  bad  faith  is  shown  on  either  side. 

APPEAL  from  the  Seventii  Judicial  District  Court,  parish  of  West 
Feliciana.     Yoist,  J. 

Wickliffe  &  FvKher  for  plaintifb  and  appellants. 

IF.  W,  Leake  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  W.  W.  Forrester  was  employed  and  acted  as  overseer  on 
the  plantation  of  Mrs.  Bichardson  in  the  year  1875  at  a  salary  of  one 
thousand  dollars.  He  also  sold  to  her  agent,  Smith,  for  the  use  of  the 
place  the  same  year  certain  necessary  supplies  of  com,  fodder,  seed 
cane,  etc.,  amounting  to  $3639.  Both  contracts  were  in  writing,  and  re- 
corded regularly,  and  the  amounts  were  stipulated  to  be  paid  as  privi- 
leged charges  out  of  the  crops  of  the  year.  A  few  days  before  they 
became  due  Forrester  transferred  these  claims  to  the  defendant  Mann 
in  consideration  of  a  mortgage  note  of  Smith  for  $2500,  besides  interest 
accrued  and  to  accrue,  and  $1840,  which  Mann  undertook  and  agreed  to 
pay  him  by  the  first  of  January,  1876.  Mann,  who  was  a  merchant,  also 
advanced  to  Mrs.  Bichardson  for  the  use  of  the  place  that  year  to  tlie 
amount  of  several  thousand  dollars  under  contract  with  the  same  agent 
Smith,  who  it  seems  managed  every  thing  connected  with  the  plantatioiu 
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crops,  etc.,  and  made,  and  was  fully  authorized  to  make,  ail  contracts 
and  to  enter  into  all  obligations  in  relation  to  it  by  virtue  of  a  written 
power  of  attorney  containing  the  fullest  and  most  minute  general  and 
special  powers  which  could  be  conferred  under  the  law.  Mann  received 
and  sold  the  crops  of  the  year  and  applied  the  proceeds  to  the  payment 
of  his  account,  which  was  kept  in  the  name  of  Smith,  agent,  leaving  a 
balance  due  him  of  only  8195  75.  in  this  accoimt  was  included  a  charge 
of  81000  for  the  wages  of  Forrester  as  overseer.  It  appears,  and  is  ad- 
mitted, that  Mann  paid  to  Forrester  8918  77  of  the  81840  agreed  to  be 
paid  by  the  written  contract  between  them  evidencing  the  transfer  of  For- 
rester's privileged  claims  against  Mrs.  Richardson  and  the  crops  raised 
on  her  plantation  in  1875,  to  obtain  the  undivided. and  undisputed  con- 
trol of  which  seems  to  have  been  his  object  in  purchasing  those  claims 
from  Forrester.  There  is  some  evidence  that  the  latter  threatened  to 
seize  the  crops,  unless  he  was  paid,  and  it  is  not  unreasonable  or  im- 
probable to  suppose  that  he  would  have  done  so  but  for  the  agreement 
with  Mann.  Mann  denies  his  knowledge  of  these  threats,  or  that  they 
were  made  to  him,  but  we  do  not  consider  that  fact  very  material.  For- 
rester is  dead,  nnd  Mann  alone  is  left  to  testify  as  to  the  motives  of  their 
agreement.  We  think,  however,  they  sufficiently  appear  from  the  at- 
tendant circumstances,  and  that  they  were  that  Mann  might  without 
molestation  or  hindrance  control  all  the  crops  of  the  year.  The  plain- 
tifte,  widow  and  heirs  of  Forrester,  sued  to  recove  rthe  balance  due  by 
Mann  under  that  contract,  which  is  shown  by  the  accounts  of  Mann  him- 
self rendered  to  Forrester,  who  also  dealt  with  him,  to  be  8921  23.  The 
defendant  sets  up  error  and  failure  of  consideration,  and  a  reconven- 
tional  demand  of  82400  on  account  of  the  note  of  Smith  transferred  to 
and  alleged  by  him  to  have  been  collected  by  Forrester  and  moneys  paid 
to  him  under  the  contract.  The  error  and  want  of  consideration  are 
based  upon  the  alleged  fact  that  Mrs.  Richardson  was  a  married  woman 
at  the  time  the  contract  for  overseer's  wages  and  the  purchase  of  sup- 
plies from  him  was  entered  into  by  Smith  as  her  agent;  that  the  planta- 
tion did  not  belong  to  her;  that  the  agent  had  no  authority  to  bind  her, 
and  that  the  consideration  did  not  inure  to  her  benefit  It  is  further 
set  up  that  defendant  had  sued  her  on  the  claim  for  supplies  furnished 
by  Forrester,  and  judgment  was  rendered  against  him  whereby  the  ob- 
ligations of  warranty  in  the  transfer  became  exigible  from  the  latter 
and  his  heirs.  The  fullest  possible  authority,  as  we  have  already  re- 
marked, was  vested  in  Smith  by  a  written  power  of  attorney  executed 
by  Mrs.  Richardson  with  the  authorization  of  her  husband  with  especial 
reference  also  to  the  making  just  such  purchases  and  contracts.  In  this 
power  of  attorney,  which  relates  specially  to  the  management  and  con- 
trol of  the  plantation,  crops,  etc.,  it  is  recited  that  Mrs.  Richardson  had 
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become  the  purchaser  and  owner  of  the  Island  plantation,  in  this  pariah, 
at  sheriffs  sale,  this  day  made,  which  said  property  is  fully  described 
in  the  sheriff's  transfer.  This  is  the  plantation  in  question.  There  Is 
no  other  evidence  on  the  subject;  there  is  nothing  in  the  record  to  show 
that  she  was  not,  as  she  and  her  husband  asserted,  the  owner,  nnless  it 
may  be  said  because  she  was  a  married  woman  in  1875.  We  think  this 
is  a  71071  seqidtiir.  It  needs  no  argument  to  show  that  a  married  woman 
may  own,  control,  and  contract  for  the  benefit  of  separate  property. 
This  property  was  managed  and  controlled  by  her  agent  and  in  her 
name,  especially  to  the  knowledge  of  this  defendant  as  of  Forrester,  as 
is  shown  bv  the  fact  that  he  himself  credited  and  dealt  with  the  same 
agent  in  that  capacity  and  through  him  received,  controlled,  and  appro- 
priated  to  his  own  account  the  crops  raised  upon  the  plantation  in  1875 
by  virtue  of  no  other  or  greater  right  than  those  with  which  Forrester 
was  clothed,  and,  indeed,  as  we  have  seen,  actually  collected  and  received 
through  the  proceeds  of  the  crops  made  on  this  plantation,  the  amount 
of  the  overseer's  wages  by  virtue  of  his  transfer  from  Forrester.  It  is 
further  shown  that  he  resided  in  the  neighborhood  and  was  on  the  plan- 
tation while  Forrester  w^os  actually  rendering  the  services;  and  it  is 
quite  evident  that  he  was  as  well  aware  of  ail  the  facts  as  Forrester 
himself,  as  to  the  conduct  of  whom  there  is  not  the  slightest  shadow  of 
fraud  or  concealment  in  any  thing,  but,  on  the  contrary,  the  most  per- 
fect good  faith.  It  is  not  pretended  or  shown  either  that  Forrester  did 
not  render  the  services  or  furnish  the  supplies  which  constituted  the 
consideration  for  the  obligations  transferred  to  Mann,  nor  is  their  privi- 
leged character  questioned.  On  the  contrary,  both  are  established.  It 
is  manifest  that  at  the  time  of  the  transfer  Mann  expected  to  collect  the 
amount  of  both  claims  out  of  the  proceeds  of  the  crops,  and  that  it  is 
only  because  they  did  not  produce  enough  that  the  present  pretext  of 
error  is  set  up.  If  there  was  error,  it  was  of  judgment,  or  at  most  of 
law,  as  to  the  title  to  the  property  standing  in  the  name  of  Mrs.  Bicb- 
ardson,  and  managed  for  her  by  an  agent  of  her  own  selection  and 
creation. 

The  defendant  can  not  plead  ignorance  of  the  law  regulating  the 
rights  and  obligations  of  married  women  in  Louisiana.  In  his  position 
it  was  his  business,  and,  indeed,  we  must  presume  that  he  was,  in  fact, 
much  more  familiar  with  the  law  on  that  subject  than  For- 
rester. It  is  also  evident  that  whether  a  personal  obligation  rested  on 
Mrs.  Richardson  or  not,  an  obligation  and  privilege  did  exist  on  the  crops 
in  favor  of  the  claims  of  Forrester  so  transferred  to  the  defendant,  and, 
indeed,  it  was  actually  so  decreed  in  the  very  suit  against  her  by  the  de- 
fendant which  is  offered  here  in  support  of  his  defense  and  reconven- 
tional  demand.  It  is  then  evident  that  his  desire  to  control  the  privileged 
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claims,  and  to  avoid  a  conflict  of  claims  was  at  least  one  of  the  causes, 
and  it  seems  to  us  the  principal  cause,  of  the  contract,  and  not  the  error 
of  law  only,  if  indeed  it  existed,  ae  we  think  is  not  sufficiently  shown  in 
this  record.  Domat  says,  vol.  1,  sec.  1240:  "  If  the  error  of  law  has  not 
been  the  only  cause  of  the  covenant,  and  he  who  has  done  himself  some 
prejudice  may  have  had  some  other  motive,  the  error  will  not  be  suffi- 
cient to  annul  the  contract."  Our  own  Civil  Code,  art.  1846,  says:  "  Error 
in  law  as  well  as  error  in  fact  invalidates  a  contract  tcheii  such  error  i8  it9 
only  or  principal  cause,  subject  to  the  following  modifications  and  re- 
strictions," among  which  is  enumerated  "a  contract  made  for  the  pur- 
pose of  avoiding  litigation,"  which  it  is  declared  "  can  not  be  rescinded 
for  error  of  law."  Judge  Story  in  his  Equity  Jurisprudence,  voL  1,  s. 
149,  says:  **  Where  the  means  of  information  are  open  to  both  parties, 
and  where  each  is  presumed  to  exercise  his  own  skill,  diligence,  and 
judgment  in  regard  to  extrinsic  circumstances,  equity  will  not  relieve," 
and  "  the  like  principle  applies  to  all  other  cases  where  the  parties  act 
upon  their  own  judgment  in  matters  mutually  open  to  them."  In  like 
manner  he  further  says:  "  Where  the  fact  is  equally  unknown  to  both  par- 
ties; or  where  each  has  equal  and  adequate  means  of  information;  or 
where  the  fact  is  doubtful  froni  its  oivn  nature;  in  every  such  case  where 
the  parties  have  acted  with  entire  good  faith,  equity  will  not  interpose,  for 
in  such  cases  the  equity  is  decreed  equal  between  the  parties."  And 
again  he  says:  "  The  like  rule  will  apply  to  all  cases  of  sale  of  real  or 
personal  estates  made  in  good  faith,  where  material  circumstances 
affecting  the  value  are  equally  unknown  to  both  parties;"  s.  150,  same 
volume.  In  the  next  section  he  announces  the  general  rule  to  be  that 
'*  mistake  or  ignorance  of  facts  is  a  proper  subject  of  relief  only  where 
it  is  a  material  ingredient  in  the  contract,  and  disappoints  the  intention 
of  the  parties  by  a  mutual  error,  or  where  it  is  inconsistent  with  good 
faith.  But  where  each  party  is  equally  innocent,  and  there  is  no  con- 
cealment of  facts  which  the  other  party  has  a  right  to  know,  and  no 
surprise  or  imposition  exists,  the  mistake  or  ignorance,  whether  mu- 
tual or  unilateral,  is  treated  as  laying  no  foundation  for  equitable  inter* 
ference.  It  is  strictly  damnum  absque  injuria.'*  The  principles  of  our 
own  law  do  not  materially  vary  from  those  thus  announced  by  these 
two  eminent  authors,  except  as  we  have  seen  that  with  us  the  error 
must  have  been  as  to  the  entire  or  principal  part  of  the  consideration,, 
even  where  it  is  as  to  matters  of  law.  '  The  same  rule  applies  where 
the  error  is  as  to  matters  of  fact.  See  C.  C.  art.  1825;  see,  also,  C.  C.  art^ 
1845;  while  art.  1826,  C.  C,  provides  that  "no  error  in  the  motive  can? 
invalidate  a  contract  unless  the  other  party  was  apprised  that  it  wa» 
the  principal  cause  of  the  agreement,  or  unless,  from  the  nature  of  the 
transaction,  it  must  be  presumed  that  he  knew  it."  No  such  proof  is 
35 
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made  in  the  present  case,  nor  does  any  such  presumption  arise  in  a 
transaction  for  the  transfer  of  rights  which  it  is  well  known  derive  their 
chief  value  and  security  from  their  privilege  upon  the  crops  of  the  year. 
Had  it  not  been  so  in  this  instance,  who  would  suppose  that  the  defend- 
ant would  have  exchanged  for  the  claims  of  Forrester  his  own  personal 
obligation  and  a  mortgage  note  which  he  alleges  not  only  to  have  been 
collectable,  but  actually  collected,  and  both  together  amounting  to  very 
nearly  or  quite  the  sum  of  the  claim  purchased  from  Forrester.  But, 
again,  not  only  did  the  defendant  actually  collect  the  $1000  for  over- 
seer's wages  out  of  the  crops  of  the  year,  but  he  was  allowed  by  the 
judgment  of  the  court  in  the  suit  by  himself  against  Mrs.  Richardson 
a  privilege  upon  all  the  property  sequestered  in  that  case,  and  an  order 
for  its  sale  to  pay  the  amount  of  the  other  claim  transferred,  although 
the  court  denied  him  a  personal  judgment  against  Mrs.  Richardson,  the 
propriety  of  which  denial  may  well  be  questioned  if  it  rested  upon  no 
other  foundation  than  the  facts  in  the  case  at  bar;  upon  which  facts,  at 
all  events,  must  rest  the  rights  of  the  defendant  here. 

Now  it  nowhere  appears,  and  it  was  the  duty  of  the  defendant  to 
have  shown  the  amount  realized  by  him  under  the  judgment  in  qnestion; 
lion  constat  but  that  it  may  have  paid  the  entire  debt;  at  all  ev^ite, 
the  evidence  was  in  his  power  and  he  should  have  produced  it.    The 
fact  that  he  has  not  done  so  by  no  means  operates  in  his  favor.    But 
aside  from  this,  the  account  of  the  defendant  discloses  many  and  con- 
siderable items  which  are  not  shown  to  have  been  privileged  charges 
figainst  the  crops,  and  some  of  which  certainly  are  not;  such  as  pay- 
ment of  premiums  on  life  policies,  taxes,  whisky,  table-cloths^  che^e 
and  crackers,  braids,  ribbon,  corsets,  fine-tooth  combs,  cash  paid  on 
Canfield  note,  and  many  charges  of  "sundry  merchandise,"  without 
stating  its  character,  while   some   of   the   largest  items  of  account, 
-amounting  to  more  than  8500,  are  proved  by  the  testimony  of  one  wit- 
ness almost  if  not  quite  unsupported;  and  although  the  defendant  him- 
self was  a  witness,  he  only  swore  that  Scott,  Mrs.  Richardson's  agent, 
made  no  objection  to  the  account.    This  might  do  as  between  them, 
but  certainly  not  as  against  the  present  plaintififo.    Take  off,  then,  the 
amount  of  the  items  not  shown  to  be  privileged  on  the  crop,  and  the 
defendant  received,  if  not  quite  enough,  at  least  a  very  considerable 
sum,  which  should  have  been  applied  for  that  reason  to  the  claim 
obtained  from  Forrester.    Again,  were  the  whole  amount  privileged, 
Forrester's  claims  were  at  least  of  equal  privilege;  see  C.  C.  s.  217,  and 
it  was  the  duty  of  Mann  to  have  so  treated  them,  and  applied  the  pro- 
ceeds of  the  crops;  and  if,  in  addition,  we  deduct  from  defendant's 
€U3count  against  Scott,  agent,  the  items  not  privil^ed,  or  not  shown  to 
foe  so,  without  going  further  the  full  claims  of  Forrester  would  be  paid 
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from  the  proceeds  of  the  crop  by  imputation  of  law;  and  no  agreement 
or  imputation,  tacit  or  other,  and  no  other  is  here  claimed  between 
Scott  and  Mann,  could  affect  the  rights  of  Forrester  or  his  widow  and 
heirs.  But  from  all  the  facts  of  the  case,  as  developed  in  this  record,  we 
not  only  think  that  it  was  the  duty  of  Mann  to  have  applied  the  pro- 
ceeds of  the  crops  to  the  Forrester  claims  for  the  reasoneTalready  stated, 
but  also  for  the  further  reason  that  by  his  purchase  of  them  he  had 
deprived  Forrester  of  the  power  and  opportunity  to  protect  himself 
and  enforce  at  least  his  privileges,  as  he  would  no  doubt  have  done;  and 
because  we  think  it  is  evident  that  Mann  bound  himself  absolutely 
and  with  his  eyes  open,  and  without  any  deceit  or  concealment  of  any 
fact  by  Forrester,  to  pay  the  price  stipulated;  and  if  there  was  any 
«rror,  it  Was  the  result  of  his  own  miscalculation  as  to  the  amount  of 
the  crop,  or  its  proceeds,  of  which  he  has  not  offered  any  other  evidence 
than  his  own  statements  of  account,  the  correctness  of  the  charges  in 
which,  as  a  whole,  is  not  otherwise  shown  than  by  the  statement  that 
Scott  made  no  objection  to  the  account  as  rendered,  although  some  of 
the  items  are  sworn  to  by  one  of  the  witnesses,  and  the  defendant 
«wears  that  he  received  no  other  sugara  or  molasses  of  the  crop  than 
those  credited  in  the  account. 

But,  again,  the  defendant's  recorded  contract  to  furnish  ^upplie8 
was  only  to  the  extent  of  $5000,  less  than  half  the  amount  of  his 
account;  to  which  may  be  added  a  note  of  Mann,  Fischer  &  Co.  for 
^1911  20,  consideration  not  shown  at  all,  while  the  same  act  or  instru- 
ment contains  an  express  stipulation  for  the  payment,  out  of  the  crops, 
of  the  Forrester  note  for  supplies  furnished,  amounting  to  $3799,  and 
as  will  be  seen  by  reference  to  the  note  itself,  which  was  of  record  the 
same  day,  bearing  eight  per  cent  interest  from  November  1,  1875. 
While,  as  we  have  already  seen,  the  balance  against  Scott,  agent,  was 
only  $195  75  on  an  account  with  defendant  aggregating  within  a  fraction 
of  $13,000,  certainly  the  defendant  could  not  claim  to  be  paid  under  any 
view,  and  even  were  Forrester's  privileges  not  concurrent,  as  they 
were,  beyond  his  registry  before  paying  the  Forrester  claims.  This  would 
pay  the  latter  claims  entire  and  leave  a  margin  still  applicable  to  the 
defendant's  unregistered  claim. 

We  will  dismiss  the  case  with  the  remark  that  the  judgment  disal- 
lowing the  defendant  a  personal  judgment  against  Mrs.  Richardson,  and 
which  is  claimed  to  have  operated  a  breach  of  warranty  as  against  For- 
rester, was  rendered  on  the  twenty-eighth  of  March,  1876;  and  that  sub- 

■ 

sequently,  as  late  as  the  fourteenth  of  June,  1876,  defendant,  who  had 
previously  rendered  an  account  showing  a  balance  due  Forrester  of 
$945  23,  rendered  another  statement  to  the  same  effect,  referring  to 
that  already  rendered,  and  only  deducting  from  that  amount  two  items 
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amountiDg  to  $24,  but  still  stating  a  balance  due  of  $921  23.  This  was 
at  least  singular,  if  there  was  any  thing  in  his  defense  to  the  present 
action,  which  was  filed  on  the  twenty-ninth  of  May,  1877.  This  admis- 
sion of  indebtedness  at  least  could  hardly  be  said  to  have  been  made 
in  error  or  in  ignorance  of  the  facts,  and  neither  the  defendant  nor 
any  other  witness  has  testified  that  it  was  so  made.  It  is  unnecessary 
to  pass  upon  the  plaintiff'  plea  of  prescription  filed  in  this  court  to  t^e 
reconventional  demand,  as  the  latter  has  no  foundation. 

The  judgment  appealed  from  was  erroneous,  and  is  therefore 
avoided  and  reversed,  and  it  is  now  decreed  that  defendant's  demand 
in  reconvention  be  rejected,  and  that  plaintifb  do  have  and  recover  from 
defendant,  Moses  Mann,  nine  hundred  and  twenty-one  dollars  and 
twenty-three  cents,  with  eight  per  cent  interest  from  November  1, 1875, 
and  costs  of  both  courts. 


No.  6601. 
Edward  Meyeb  vs.  G.  Deffaroe.    H.  Mehnert,  Garnishee. 

In  a  contest  between  a  jad«:nient  creditor  and  a  garnishee,  the  fact  that  there  is  no 
note  of  evidence.  aAsifirnment  of  error,  or  acrreed  statement  of  facts,  will  not 
jastUy  a  dismissal  of  the  appeal,  when  the  record  contains  the  answers  of  the 
garnishee  to  the  interrogatories  served  on  him,  the  allei?ation  of  the  creditor 
himself  of  the  existence  of  the  writ  of  fieri  facias,  and  other  matters  of  proof, 
which  though  not  specifically  noted  as  evidence,  yet  taken  together  afford  Buffl- 
cient  basis  for  an  intelligent  judgment. 

Documents  annexed  to,  and  incorporated  with  the  answers  filed  by  a  garnishee  are 
thereby  properly  in  evidence,  as  part  of  his  answers. 

Answers  of  a  garnishee  are  a  part  of  the  pleadings,  and  are  before  the  court  with- 
out the  necessity  of  being  formally  offered  in  evidence. 

Where  a  garnishee  sets  up  in  his  answers,  that  the  judgment  debtor's  one  third 
interest  in  the  property  seized  in  the  garnishee's  hands  was  sold  and  trans- 
ferred to  a  third  person  before  interrogatories  were  served  on  him,  a  subse- 
quent judgment  annulling  the  sale  of  the  seized  property  as  simulated,  and 
fraudulent,  will  not  render  the  garnishee  liable  for  the  whole  amount  of  the 
judgment  creditor's  debt,  but  onlv  for  the  value  of  the  debtor's  interest  in  the 
seized  property. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans,   EoitsUm, 

K  W.  Baker  and  Hornor  &  Benedict  for  plaintiff  and  appellee. 
C,  E.  Schmidt  and  Cotton  &  Levy  for  garnishee  and  appellant. 
The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Egan,  J.,  and  on  the  rehearing  by  Spencer,  J. 

On  the  Motion  to  Dismiss. 

Egan,  J.    The  plaintiff  obtained  judgment  against  his  debtor,  Def- 
farge,  upon  which  a  JujH  facias  was  issued  and  Mehnert  gamisheed 
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iiDder  it.  He  was  called  upon  to  answer,  and  did  answer  two  successive 
sets  of  interrogatories  annexed  to  two  successive  petitions.  After  his 
last  answers  were  filed  the  plaintiff,  owing  to  information  conveyed  in 
them,  filed  still  another  petition,  all  under  color  of  and  treating  it  as 
part  of  his  proceedings  in  garnishment,  by  which  he  made  the  original 
defendant  Deffarge,  Mehnert,  the  garnishee,  and  one  Roubi  all  parties 
defendant  for  the  purpose  of  annulling  and  setting  aside  as  simulated 
and  fraudulent  an  assignment  or  transfer  of  all  the  interests  and  rights 
of  Deffarge,  the  judgment  debtor,  in  and  to  certain  assets  in  the  hands 
of  Mehnert.  Judgment  was  rendered  accordingly  in  favor  of  the  plain- 
tiff setting  aside  the  transfer  to  Roubi  as  simulated,  and  at  the  same 
time  against  the  garnishee,  Mehnert,  who  had  set  up  this  transfer  as  a 
shield,  and  whose  answers  had  been  traversed  by  the  plaintiffe  decreeing 
him  to  pay  to  the  plaintiff  the  amount  of  his  original  debt  and  judg- 
ment with  interest,  costs,  etc.  J?'rom  this  judgment  the  present  appeal 
was  taken  by  Mehnert,  the  garnishee,  only  Deffarge  having  offered 
no  defense,  and  Roubi  having  filed  an  answer  admitting  the  simulation, 
while  Mehnert  answered  disclaiming  all  knowledge  of  or  participation  in 
the  collusion,  fraud,  and  simulation  charged  to  exist  as  between  Def- 
farge and  Roubi.  No  exception  seems  to  have  been  taken  to  this  very 
unusual  conjoining  of  proceedings  in  garnishment  with  an  action  to 
annul  and  have  declared  simulated  a  transfer  which  stood  in  the  path  of 
the  proceeding  in  garnishment,  and  however  unusual  and  calculated  to 
breed  confusion,  as  it  has  done  in  this  very  novel  case,  we  are  not  dis- 
posed to  make  for  the  parties  exceptions  which  they  have  not  chosen  to 
make. 

As  to  the  garnishee,  he  can  not  complain  of  this  manner  of  pro- 
ceeding, as  no  right  or  interest  of  his  has  been  affected,  and  he  has  no 
further  concern  than  his  own  protection.  Among  the  other  novelties  of 
the  case  is  the  fact  that  owing  to  peculiar  circumstances  attending  it, 
and  the  death  of  the  original  counsel  pending  appeal,  it  was  reinstated 
after  having  been  dismissed  on  the  motion  of  the  plaintiff  and  appellee 
who  has  been  allowed  to  file  new  and  additional  grounds  to  dismiss  the 
appeal,  which  must  be  disposed  of  first,  and  to  the  proper  understanding 
of  which  the  foregoing  statement  of  the  case  was' necessary;  and  as  the 
grounds  taken  in  the  original  motion  fall  by  reason  of  the  filing  under 
leave  and  order  of  this  court  of  the  additional  papers  and  proceedings 
and  a  new  and  more  complete  and  formal  certificate  of  the  clerk,  the 
want  of  which  were  complained  of,  we  shall  proceed  to  consider  the 
grounds  of  the  second  motion. 

The  first  is  "that  the  transcript  is  imperfect  and  incomplete  by 
recison  of  the  absence  and  failure  to  file  within  the  delay  originally  given 
by  the  court  the  same  documents,  the  absence  of  which  was  originally 
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complained  of,  as  we  have  since  allowed  the  appellant  to  bring  up  by 
certiorari  and  file  the  missing  documents,  and  as  upon  an  examination 
of  the  case  we  do  not  consider  their  production  necessary  to  an  adjudi- 
cation of  the  case  as  between  the  plaintiff  and  garnishee  under  fieri 
facias,  this  ground  is  not  well  taken. 

The  second  ground  is  that  the  record  contains  no  note  of  evidence, 
assignment  of  errors,  nor  agreed  statement  of  facts  on  the  trial  in  the 
lower  court  upon  which  the  judgment  was  based.  In  support  of  thi& 
ground  we  are  referred  to  the  case  of  Ck>oley  vs.  Broad,  29  An.  71.  That 
was  a  case  between  original  parties  and  not  a  proceeding  in  garaish- 
ment  like  the  present,  and  under  the  facts  of  that  case  the  decision  was 
the  inevitable  result  of  well-settled  law,  and  previous  adjudications  of 
this  court,  and  while  papers  and  documents  appeared  in  that  record  of 
which  there  was  no  note,  as  evidence,  we  could  take  no  account  cf  them 
as  such  and  had  nothing  to  review  in  the  absence  of  a  statement  of 
facts  or  assignment  of  errors. 

In  the  case  at  bar,  however,  while  there  is  no  mere  note  of  evidence 
or  assignment  of  errors  or  any  agreed  statement  of  facts,  we  have  in  the 
record  the  answer  of  the  garnishee  to  the  interrogatories  propounded  to 
him,  the  allegation  of  the  plaintiff  himself  (who  makes  the  motion)  of 
the  existence  of  a  writ  of  fieri  faxnas,  which  also  figures  as  part  of  the 
record  of  the  original  case,  all  of  which  has  been  filed  upon  the  call  and 
to  meet  the  motion  of  the  plaintiff  himself,  and  finally  we  have  the 
judgment  of  the  court  below  decreeing  and  the  answer  of  the  transferee 
admitting  the  simulation  and  unreality  of  the  transfer  attached.  At- 
tached to  and  as  part  of  the  answers  of  the  garnishee  are  several  docu- 
ments, including  the  simulated  transfer  itself,  and  which  are  thus  as. 
fully  before  the  court  as  if  each  line  and  letter  were,  as  indeed  in  fact 
and  intendment  of  law  they  are,  sworn  to  and  written  down  as  part  of 
the  answers  of  the  garnishee.  These  answers  did  not  require  to  be 
offered  in  evidence,  although  they  furnished  a  basis  for  the  action  of  the 
court.  They  are  pleadings  in  the  cause  between  the  plaintiff  and  the 
garnishee,  who  files  and  is  called  upon  to  file  no  other  pleadings.  They 
are  therefore  before  us  also.  It  is  unnecessary  to  add  that  the  judg- 
ment decreeing  the  simulation  being  rendered  at  the  instance  of  the 
plaintiff  himself  as  part  of  and  in  connection  with  the  garnishment  pro> 
ceeding  did  not  require  to  be  filed  or  noted  in  evidence  any  more  than 
did  the  judicial  admission  of  the  fact  of  simulation  contained  in  the 
answer  of  the  transferee  in  the  same  eiise.  All  these  together  afford 
sufficient  basis  for  an  intelligent  judgment  in  this  class  of  oases,  and 
though  not  noted  as  such  furnish  together  sufficient  evidence  for  the 
action  of  the  court. 

the  motion  to  dismiss  is  therefore  overruled. 
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On  the  Merits. 

We  have  thus  discussed  in  detail  this  anomalous  case,  and  it  is  only 
necessary  to  add  on  the  merits  that  the  garnishee  has  himself  presented 
for  our  consideration  a  complete  record,  showing  the  plaintiffs  right  to 
proceed  by  garnishment  process  and  the  amount  of  his  judgment  debt; 
that  the  answers  of  the  garnishee  together  with  the  traverse  evidence 
show  the  existence  of  sufficient  assets  and  funds  in  his  hands  or  under 
his  control  to  pay  and  satisfy  its  full  amount,  and  that  the  judgment 
setting  aside  the  simulated  transfer  of  those  assets  and  funds  which  was 
interposed  by  the  garnishee  as  a  shield  against  the  plaintiffs  demand 
leaves  the  garnishee  without  further  excuse  or  defense.  The  judgment 
of  the  court  below  was  against  him  and  in  favor  of  the  plaintiff  for  the 
full  amount  of  his  judgment  and  interest  against  the  original  debtor, 
Deffarge,  and  costs  of  court.  We  think  it  did  substantial  justice  under 
the  facts  presented  to  us. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  and  it  is  affirmed  with  costs  of  both  courts. 


On  Application  fob  Rehearing. 
Spencer,  J.  The  garnishee  was  by  our  decree  condemned  absolutely 
to  pay  the  amount  of  plaintiflTs  judgment  against  defendant,  amounting^ 
in  principal  and  interest  to  about  8600.  The  record  shows  his  possession 
of  apparently  good  assets  to  amount  of  several  thousand  dollars  and  of 
378  53  in  money,  in  which  defendant  has  an  interest  and  ownership  of 
one  third.  The  garnishee  complains  of  this  absolute  judgment,  and  we 
thinlc  he  is  entitled  to  relief  from  it  as  matter  of  law;  though  we  think 
as  matter  of  fact,  and  in  view  of  the  large  amount  of  assets  as  com- 
pared to  the  amount  of  the  judgment,  no  substantial  injury  could  be? 
sustained  by  him.    The  rehearing  is  granted. 

On  Rehearing. 

For  the  reasons  stated  above,  it  is  ordered,  adjudged,  and  decreed  that 
the  judgment  heretofore  rendered  by  this  court  be  set  aside,  and  it  is  now 
ordered  and  decreed  that  the  judgment  appealed  from  be  set  aside  and 
avoided,  so  far  as  relates  to  the  garnishee,  and  thnt  there  be  judgment 
in  favor  of  the  plaintiff,  Edward  Meyer,  condemning  the  garnishee,  H. 
Mehnert,  to  pay  to  plaintiff  in  money  one  third  of  878  53,  and  to  sur- 
render and  deliver  to  the  sheriff  the  one  third  interest  of  G.  Deffarge  ia 
and  to  all  the  assets  described  in  his  answers  to  interrogatories,  to  be 
sold  or  collected  by  the  sheriff  according  to  law  in  satisfaction  of  the 
fieri  facias  in  his  hands  against  defendant,  and  that  in  default  thereof 
said  garnishee  pay  the  full  amount  in  principal,  interest,  and  costs  of 
plaintiffs  judgment  against  the  defendant  Deffarge. 

It  is  further  ordered  that  the  costs  of  appeal  be  paid  by  plaintift 
and  those  of  the  court  below  by  the  defendant. 
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No.  6973. 
50  1856  AoQuiLLA  McEL^^N  VS.  Mrs.  Eli2.\beth  M.  Taylor  et  ajl. 

A  wife  separate  in  property  from  her  husband,  who  is  insolvent,  is  liabK  mi. 
merely  for  supplies  furnished  to  her,  either  in  person  ^r  to  her  son  or  husband, 
and  on  her  exclusive  credit,  for  the  use  of  her  plantation,  but  also  for  honseliold 
expenses,  and  those  for  the  education  of  her  children.  But  she  is  not  liable  for 
her  husband's  debts,  or  for  items  of  indebtedness  not  contracted  by  her.  ftod 
which  neither  inured  to  her  benefit,  nor  were  le^ritimate  houselK>ld  expense*. 

A  citation  served  on  the  husband,  addressed  to  the  husband  and  wife,  is  a  eood  ser- 
vice on  the  wife. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St.  Helena. 
Duncan,  J. 
•  O.  P,  Amacker  and  Julius  E,  Wilson  for  plaintiff  and  appellee. 

E,  F,  RttiSseU  &  Lee,  and  Jno,  M.  Bonner  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  an  action  by  plaintiff  on  mortgage  note  for 
twelve  hundred  dollars  (^1200),  made  and  executed  by  defendant,  a  mar- 
ried woman,  separated  in  property  from  her  husband,  by  jfidgmentof 
court  duly  executed.  The  note  was  signed  and  executed  with  the 
authorization  of  the  husband,  payable  to  I.  W.  Cutrer  &  Co.,  or  bearer, 
on  or  before  the  first  of  November,  1870,  drawing  eight  per  cent  inter- 
est after  due,  and  dated  May  28, 1870. 

The  note  is  secured  by  mortgage  executed  also  with  the  authoriza- 
tion of  defendant's  husband,  on  certain  landed  estate,  fully  described  io 
certified  copy  of  act  of  moitgage  annexed  to  plaintiff's  petition. 

The  plaintiff  avers  in  his  petition  that  the  consideration  of  this 
note  inured  to  the  separate  interest  and  benefit  of  the  defendant,  and 
asks  that  there  be  judgment  in  his  favor  for  amount  of  said  note, 
with  interest  and  attorney's  fees  as  set  forth  in  the  act  of  mortgage,  and 
that  the  land  described  therein  be  seized  and  sold  to  pay  same,  ^th 
costs. 

The  answer  of  Mrs.  Elizabeth  Taylor,  defendant,  admits  her  signa- 
ture to  the  note  sued  on,  but  denies  generally  and  specially  each  and 
every  allegation  in  plaintifTs  petition,  and  specially  denies  that  the  con- 
sideration of  the  note  inured  to  her  separate  interest  acd  benefit;  also 
pleads  payment  and  prescription  of  three  and  five  years. 

The  defendant  being  separate  in  property  from  her  husband,  who  b 
shown  to  be  insolvent  by  the  judgment  and  execution  of  the  wife  unsat- 
isfied, and  having  the  control  and  administration  of  her  estate,  vas 
capable  with  the  authorization  of  the  husband  of  contracting  a  debt  for 
supplies  and  cash  advanced  for  her  plantation,  which  is  dwlared  in  the 
act  of  mortgage  to  be  the  consideration  of  the  note.  She  was,  besides, 
by  the  terms  of  articles  2435  and  2389  of  the  Civil  Code  bound  "to  con- 
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tribute  in  proportion  to  her  fortune  and  that  of  her  husband,  both  to 
the  household  expenses,  and  to  those  of  the  education  of  their  children," 
-and  "  if  there  remain  nothing  to  the  husband,  she  is  bound  to  support 
those  expenses  alone." 

The  accounts  of  Cutrer  &  Co.  with  the  defendant  were  offered  in 
-evidence,  and,  with  the  exceptions  hereafter  noticed,  were  sufficiently 
proven  by  Cutrer's  and  his  clerk's  testimony.  The  articles  were  such 
as  would  be  needed  on  a  plantation  and  in  a  family,  and  we  hav-e  no 
doubt  were  received  and  used  by  the  defendant  in  that  way.  True,  the 
articles  were  not  all  delivered  to  her  personally,  but  her  son  and  hus- 
band received  them  and  hauled  them  home.  She  had  arranged  with 
Cutrer  &  Co.  for  these  goods,  and  they  were  sold  entirely  on  her  credit. 
It  would  be  unreasonable  to  expect  a  retail  merchant  to  follow  up  the 
goods  and  see  that  her  son  and  husband  did  not  divert  them. 

The  accounts  of  Cutrer  and  Co.  show  to  her  debit 81738  96 

To  her  credit 480  20 

Leaving  balance $1258  76 

In  this  account  there  is  included  a  sum  of  3523  40,  paid  on  account 
of  certain  notes  of  defendant  and  husband  given,  in  1867,  to  T.  G.  David- 
son, before  the  judgment  of  separation.  The  evidence  satisfies  us  that 
these  notes  were  for  the  debts  of  the  husband.  The  account  also 
includes  $12  paid  to  Lea,  $7  88  to  Human,  and  $26  to  the  husband;  also 
$12  difference  in  exchanging  a  pistol  with  defendant's  son.  These  items 
were,  we  think,  not  proven  to  have  been  paid  by  her  order,  or  to  have 
been  for  her  benefit,  or  such  as  she  ought  to  have  been  responsible  for. 
They  amount  in  the  aggregate  to  $581  28.  Deducting  which  sum  from 
$1258  76  leaves  amount  due  by  defendant,  $677  48.  The  district  court 
gave  judgment  for  $1113,  with  eight  per  cent  interest  from  maturity  of 
note,  November  1. 1870,  with  five  per  cent  attorney's  fees  and  recogni- 
tion of  mortgage.  The  amount  of  the  judgment  should  have  been,  we 
think,  $677  48. 

As  regards  defendant's  plea  of  three  and  five  years'  prescriptioh, 
we  think  it  is  not  good.  The  suit  is  upon  a  note  maturing  November 
1-4, 1870,  and  not  on  the  account.  This  suit  was  filed  February  23, 1875. 
The  testimony  shows  that  the  original  citations  were  lost,  but  that  they 
were  made  out  by  the  clerk,  addressed  each  to  the  icife  and  husband,  and 
one  served  on  the  husband  in  February,  or  early  in  March,  1875.  One 
w«^s  also  evidently  served  on  the  wife,  for  on  November  2, 1875,  two  days 
before  prescription  would  have  accrued  on  the  note,  she  filed  a  motion  to 
dismiss  the  suit  because  the  citation  served  on  her  did  not  have  the 
seal  of  the  court  to  it.  The  court  sustained  her  motion  so  far  as  to 
order  a  new  citation  to  the  wife.    It  is  unnecessary  for  us  to  decide 
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what  ioterruptive  effect  would  result  from  a  citation  vrithout  a  seal, 
since  the  evidence  shows  dearly  that  in  February  or  March,  1875,  a 
citation  addressed  to  the  wife  and  husband  was  served  on  the  husband 
in  person.    This  was  a  good  service  on  the  wife.    C.  P.  192. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  principal  thereof  from 
S1113  to  $677  i8;  interest  and  attorney's  fees  to  be  be  collected  on  this 
last  amount,  and  that,  as  so  amended,  said  judgment  be  afiOrmed. 
Costs  of  appeal  to  be  paid  by  plaintiff,  and  those  below  by  defendant. 


No.  6105. 
•    City  of  New  Orleans  vs.  J.  Davidson  and  J.  D.  Hilx.  et  al. 

The  tAxes  due  a  municipal  corporation  for  one  year,  can  not  be  compensated  by 

overpayment  of  taxes  made  by  the  debtor  the  year  previous. 
The  assessment  a^rainst  a  tax-payer  is  not  rendered  null  by  merely  omitting  from 

the  assessment  roll,  as  exempt  from  taxation,  five  hundred  dollars  -worth  of 

personal  property,  and  one  thousand  dollars  of  income. 
Where  the  exemption  from  taxation  fixed  by  law  applies  equally,  and  uniformly  to 

all  tax-payers,  it  can  not  be  said  to  contravene  the  constitutional  requirement 

of  e«]uallty.  and  uniformity  of  taxation. 

APPEAX.  from  the  Sup>erior  District  Court,  parish  of  Orleans.    Haic- 
kins,  J. 

Sam,  P.  Blanc  for  plaintiff  and  appellee. 

Ogden  &  Hill  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  These  are  suits  of  the  City  fgr  taxes  of  1875,  which 
have  been  cumulated  by  consent.  The  defence  in  this  court  rests  upon 
two  objections,  1.  the  right  to  compensate  the  tax  now  demanded  by 
such  sum  as  was  paid  for  the  taxes  of  1870,  in  excess  of  what  was  then 
legally  demandable,  2.  the  assessment  is  null,  because  made  in  violation 
of  art.  118  of  the  Constitution,  and  because  of  the  omission  from  the 
rolls  of  five  hundred  dollars'  worth  of  personal  property,  and  one  thou- 
sand dollars  of  income,  of  each  person  liable  to  assessment 

The  first  point  has  been  decided  adversely  to  the  defendants  in  the 
City  vs.  John  Davidson  etals.  The  second  objection  remains  for  con- 
sideration. 

The  constitution  requires  that  taxation  shall  be  equal  and  uniform, 
and  that  all  property  shall  be  taxed  in  proportion  to  its  value.  It  con- 
fers upon  the  General  Assembly  the  power  to  exempt  from  taxation 
property  actually  used  for  church,  school,  or  charitable  purposes,  and  the 
power  to  levy  an  income  tax  upon  all  persons  pursuing  any  occupation, 
trade,  or  calling,  and  such  tax  shall  be  pro  rata  on  the.  amount  of 
income,  or  business  done. 
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The  General  Assembly,  by  act  of  March  16, 1870,  exempted  from  tax- 
ation every  income  which  shall  hot  exceed  one  thousand  dollars  a  year, 
and  household  furniture  to  the  value  of  one  thousand  dollars.  Acts,  ex. 
sess.  p.  38.  It  also  exempted  certain  property  if  used  for  church,  school, 
or  charitable  purposes.  The  rolls  of  the  taxes  of  1875  were  made 
in  accordance  with  the  Act  Just^  cited,  and  omitted  to  assess  incomes 
and  household  furniture  cf  the  value  exempted  therein. 

Perfect  equality  of  taxation  is  unattainable.  A  tax  on  property  by 
valuation  is  the  fairest  mode,  but  that  can  not  be  apportioned  or  col- 
lected with  absolute  justice.  It  is  not  essential  to  the  validity  of  taxa- 
tion that  it  be  levied  according  to  rules  of  abstract  justice.  Ab- 
stractly it  is  unjust  that  the  same  property  shall  be  taxed  twice,  and 
other  property  not  taxed  at  all,  but  it  is  readily  seen  that  this  may  and 
does  often  happen.  It  was  said  in  the  State  v.  Poydras,  9  Annual,  165 — 
taxation  need  not  be  universal  in  order  to  be  unifurm.  Certain  objects 
may  be  taxed  and  others  exempted,  certain  occupations  may  be  taxed, 
and  others  not,  or  some  occupations  may  be  taxed  for  a  greater 
amount  than  others,  but  as  between  different  subjects  of  taxation,  all 
in  the  same  class  must  be  taxed  equally.  The  same  principle  was  reiter- 
ated in  the  City  v.  Kaufman,  29  Annual,  283. 

So  also  exemptions,  either  by  failing  to  include  the  exempted  prop- 
erty in  the  subjects  of  taxation,  or  by  excluding  them  by  designation, 
do  not  necessarily  destroy  the  equality  or  uniformity  of  taxation. 
Cooley  says — there  are  some  cases  in  which  the  legislature  has  exempted 
household  furniture,  tools  of  trade,  etc.  and  the  limited  personal  effects 
which  very  poor  persots  may  be  possessed  of,  but  these  are  to  be 
regarded  as  rather  in  the  nature  of  limitations  of  the  general  rule 
than  as  exceptions  to  it.  Taxation  p.  130.  And  in  another  work  the 
same  writer  says — "the  constitutional  requirement  of  equality  and 
uniformity  only  extends  to  such  objects  of  taxation  as  the  legislature 
shall  determine  to  be  properly  subject  to  the  Durthen.  The  power  to 
determine  the  persons  and  the  objects  to  be  taxed  is  trusted  exclusively 
to  the  legislative  department,  but  over  all  those*  the  burthen  must  be 
spread,  or  it  will  be  unequal  and  unlawful  as  to  those  selected  to  make 
payment."  And  in  support  of  this  dictum  he  cites  and  digests  the  ease 
of  Weeks  v.  Milwaukie,  10  Wis.  242  which  is  quoted  at  length  by  the 
counsel  of  the  defendants  in  this  case.    Const.  Lim.  p.  515. 

So  also  in  the  case  in  9  Wis.  410,  the  name  of  which  is  not  given 
us,  but  the  opinion  is  copied  in  exieiiso  in  the  defendants*  brief,  it  is 
said — "  the  rule  of  taxation  shall  be  uniform,  that  is  to  say,  the  course 
or  mode  of  proceeding  in  levying  or  laying  taxes  shall  be  uniform.  It 
shall  in  all  cases  be  alike.  The  act  of  laying  a  tax  on  property  consists 
of  several  distinct  steps,  such  as  the  assessment  or  fixing  its  value,  the 
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establishing  its  rate,  etc.  and  in  order  to  have  the  rule  or  course  of  pro- 
ceeding uniform,  each  step  must  be  uniform.  The  valuation  must  be 
uniform,  the  rate  must  be  imiform.    Thus  uniformity  becomes  equality." 

Oilman  v.  City  of  Sheboygan,  2  Black,  510  was  a  case  from  Wiscon- 
sin, where  the  constitution  requires  the  rule  of  taxation  to  be  uniform. 
The  City  Council  had  levied  a  tax  upon  all  the  real  estate  within  its  lira- 
its  to  pay  the  interest  on  its  bonds,  issued  in  aid  of  a  railroad,  but  had 
not  levied  any  tax  upon  any  other  kind  of  property,  and  it  was  proved 
or  admitted  that  at  the  time  this  tax  was  levied,  there  was  personal 
property  in  the  City  to  the  amount  of  three  or  four  hundred  thousand 
dollars.  The  Court  reviewed  several  of  the  leading  cases  in  its  Opinion 
and  particularly  the  Wisconsin  coses,  and  held  that  the  tax,  having  been 
levied  exclusively  on  real  estate,  was  a  discrimination  in  favor  of  per- 
sonal property,  and  such  discrimination  was  beyond  the  constitutional 
power  of  the  legislature. 

This  Sheboygan  case  itself  came  under  discussion  in  Muscatine  v. 
Railroad  Co.  1  Dill,  Circ.  Rep.  536  before  Miller  J.  in  chambers  on  appli- 
cation for  injunction.  A  statute  of  Iowa  had  exempted  railroad  prop- 
erty from  all  other  taxes  but  one  per  cent  per  annum  paid  into  the 
State  treasury.  The  constitution  of  the  State  declares  that  all  taxation 
shall  be  uniform.  The  Justice  says — "  in  this  case  there  is  no  attempt 
to  render  any  species  of  property  liable  to  taxation  for  any  specific  debt 
(as  in  the  Sheboygan  case)  but  an  exemption  of  the  railroad  from  all 
other  burdens,  in  consideration  of  a  definite  sum,  which  may  be  more  or 
less  than  its  share  of  such  burthen.  Whether  this  exemption  be  for- 
bidden by  the  constitution  or  not,  I  am  quite  clear  that  it  does  not  ren- 
der void  the  tax  which  is  levied  upon  other  property." 

If  the  legislature  had  exempted  from  taxation  one  thousand  dol- 
lars of  income,  when  derived  from  real  estate,  or  if  it  had  exempted  one 
thousand  dollars'  worth  of  household  furniture  of  those  who  only 
owned  that  much,  it  would  have  been  a  discrimination  in  the  one  case 
against  personal  property,  and  in  the  other  in  favor  of  persons  who 
owned  but  little  furniture.  Such  discrimination,  would  be  illegal,  be- 
cause unconstitutional.  But  the  income  of  all  persons  up  to  one  thou- 
sand dollars  is  exempt,  and  the  household  furniture  of  every  one  of 
that  value  is  exempt.  The  defendants  have  the  benefit  of  these  exemp- 
tions equally  with  all  other  persons.  They  doubtless  omitted  from 
their  lists  of  property  for  assessment  these  sums,  which  the  legislature 
had  declared  exempt.  W^here  the  exemption  applies  equally  and  uni- 
formly to  all  tax-payers,  it  can  not  be  said  to  contravene  the  constitu- 
tional requirement  of  equality  and  uniformity.  The  objection  of  the 
defendants  to  the  assessment  and  collection  of  the  City  taxes  is  not  well 
founded. 

Judgments  affirmed. 


NEW  ORLEANS,  APRIL,  1878. 


657 


State  vs.  ADderson. 


No. 
The  State  vs.  Thomas  C.  Anderson. 

It  is  not  necessary  that  an  examination  of  the  accused  before  a  committinfir  magis- 
trate should  be  had.  preliminary  to  the  flndinfi:  of  an  indictment,  or  the  flline  of 
an  information  against  him. 

Under  the  constitution  of  Louisiana  the  prosecution  of  all  offenses,  except  capital 
offenses,  may  be  initiated  on  information  filed  by  the  public  prosecutor,  with 
leave  of  the  court.    This  information  need  not  be  supported  by  affidavits. 

The  amendment  of  the  constitution  of  the  United  States  requirinfi:  the  interven- 
tion of  a  errand  jury,  relates  only  to  crimes  cognizable  by  the  United  States 
courts,  and  to  criminal  proceedings  in  those  courts. 

The  law  authorizing  the  judges  of  certain  district  courts  in  the  parish  of  Orleans 
to  appoint  commissioners  to  select  competent  men  to  serve  as  jurors,  does  not 
violate  any  clause  of  the  constitution  limiting  the  courts  to  the  exercise  of 
purely  judicial  functions. 

Where  it  is  charged  in  an  information  that  a  certain  instrument,  created  by  special 
statute  with  specific  and  distinctive  features,  has  been  uttered,  and  falsely  pub- 
lished as  true,  it  must  be  shown,  in  order  to  maintain  the  charge,  that  the 
identical  instrument  thus  created,  has  been  thus  uttered  and  published.  It  does 
not  maintain  the  charge  to  prove  that  another  instrument  has  been  uttered  and 
falsely  published,  no  matter  how  close  its  resemblance  to  the  instrument  created 
by  the  statute  and  described  in  the  information. 

Before  the  utterance  or  publication  as  true  of  a  certain  false  and  altered  instrument 
can  constitute  a  crime,  it  must  be  made  to  appear  that  if  genuine,  it  would  be 
evidence  of  the  fact  it  recites;  and  that  it  does,  or  may  tend  to  prejudice  the 
rights  of  another. 

Under  the  act  regulating  elections  in  this  State,  enacted  in  November,  1872.  the 
"  consolidated  statement  of  votes  made  by  a  supervisor  of  registration."  is  not 
evidence  of  the  result  of  any  election. 

Quosre.— Whether  the  consolidated  statement,  or  returns  of  a  supervisor  of  regis- 
tration might  not  be  receivable  in  evidence  in  an  election  conteQt  as  secondary,  or 
even  as  the  best  evidence,  in  the  absence  or  loss  of  the  returns  of  the  commis- 
sioners of  election  ? 

Where  it  appears  that  the  utterance  and  publication  as  true  of  a  false  and  altered 
instrument,  can  only  tend  to  anybody's  prejudice  if  so  uttered  and  published 
by  the  accused  in  a  certain  official  capacity,  the  failure  to  charge  in  the  informa- 
tion that  the  ofifense  was  committed  by  the  accused  in  that  official  capacity,  will 
render  the  information  fatally  defective. 

Whether  a  certain  instrument  is.  or  is  not  a  public  record,  is  a  question  of  law  for 
the  court  to  determine. 

The  criminal  statutes  of  this  State  make  it  a  crime  to  alter  a  record ;  they  also  make 
it  a  crimjB  to  falsely  publish  as  true,  an  altered  record,  but  there  is  no  such  crime 
known  to  the  law  of  Louisiana  as  "  uttering  and  publishing"  as  true,  an  altered, 
false  and  counterfeited  instrument. 

APPEAL  from  the  Superior  Criminal  CJourt,  parish  of  Orieans.     Whit- 
ofcer,  J. 

H,  N.  Ogden,  Attorney  General,  and  J,  C,  Egan,  Assistant  Attorney 
General,  for  the  State. 

CuHom  &  Castellanos  and  John  Bay  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  G.  J.    The  defendant,  having  been  convicted  of  the  crime 
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hereinafter  set  forth,  was  sentenced  to  two  years'  confinement  in  the 
Penitentiary,  from  which  he  has  appealed. 

The  offence  charged  in  the  information  is,  that  he  did  falsely  and 
feloniously  utter  and  publish  as  true  a  certain  altered,  false,  forged  and 
counterfeited  public  record,  to  wit:  The  returns  from  the  parish  of 
Yemon  of  an  election  held  for  Presidential  electors,  in  the  State  of  Ixm- 
isiana,  on  the  seventh  day  of  November,  187G,  as  shewn  by  the  origioal 
returns  of  said  election  made  by  the  supervisor  of  election  for  the  par- 
ish of  Vernon,  knowing  the  same  to  be  false,  altered,  forged  and  counter- 
feited, with  Intent  to  injure  and  defraud,  etc. 

The  case  comes  up  upon  numerous  bills  of  exception  and  an  assign- 
ment of  errors.  We  shall  confine  our  examination  to  such  of  them  only 
as  are  necessary  to  the  decision  of  the  issue  presented  to  us. 

The  prosecution  was  commenced  by  an  information  filed  by  the 
District  Attorney  for  the  parish  of  Orleans,  and  it  is  objected  on  behalf  of 
the  prisoner  that  the  filing  of  an  information  is  not  allowable,  because— 
first,  there  has  never  been  a  preliminary  examination  of  any  specific 
charge  against  him,  and  that  he  did  not  waive  such  examination,  and 
has  not  had  an  opportunity  of  meeting  the  witnesses  against  him  and  <^ 
cross-examining  them;  second,  there  has  not  been  any  finding  by  an 
examining  officer  that  the  offence  charged  has  been  committed,  nor  any 
adjudication  by  such  officer,  that  the  prisoner  was  guUty  thereof; 
third,  the  information  filed  is  a  fiagrant  violation  of  section  1010  Bevised 
Statutes  of  1870. 

That  section  merely  provides  how  preliminary  examinations  before 
committing  magistrates  shall  be  conducted,  and  is  much  the  same  as 
the  statute  of  other  States  upon  that  subject 

The  objections  are  not  well  founded.  It  has  never  been  supposed 
that  a  preliminary  examination  by  a  committing  magistrate  was  an 
indispensable  precursor  to  a  prosecution  either  by  indictment  or  infor- 
mation. One  of  the  counsel  for  the  prisoner  argued  orally  a  very  differ- 
ent objection,  viz.:  that,  as  our  criminal  mode  of  procedure  was  as  at 
common  law,  and  informations  could  not  be  filed  without  leave  of  the 
Queen's  Bench,  which  was  granted  only  upon  proper  affidavits,  there- 
fore an  information  can  not  be  filed  here  unless  a  similar  course  is  pur- 
sued. 

In  England  there  are  two  classes  of  informations — government 
informations,  and  those  emanating  from  private  individuals.  There  is  no 
local  officer  there  whose  duties  are  the  same  as  those  of  district  attor- 
neys in  the  States  of  this  country,  or  solicitors,  as  they  are  called  in 
some  of  them.  That  office  is  the  creation  of  the  American  system.  The 
Attorney  General  of  England  filed  informations  on  behalf  of  the  govern- 
ment ex  officio,  but  others  were  filed  at  the  instigation  of  private  indi- 
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viduals,  and  by  counsel  on  their  behalf,  and  though  the  prosecution  is 
in  the  name  of  the  sovereign,  those  individuals  who  provolced  it  were 
mulcted  in  costs  if  it  failed.  By  the  common  law  it  was  in  the  power  of 
any  individual  to  file  an  information  without  disclosing  to  the  court  the 
grounds  on  which  it  was  exhibited.  1  Chitty  Crim.  Law,  856.  The  fre- 
quent exercise  of  this  power  by  private  individuals  from  motives  of 
malice  or  private  revenge  provoked  the  statute  4  and  5  W.  and  M.,  by 
which  private  individuals  were  henceforth  prohibited  from  filing  infor- 
mations without  the  consent  of  the  King's  Bench. 

There  was  a  reason,  therefore,  for  requiting  in  England  an  informa- 
tion to  be  supported  by  affidavits  before  permission  to  file  it  would  be 
given,  that  does  not  exist  here.  No  one  can  file  an  information  here  but 
the  law  officer.  The  public  prosecutor,  by  whatever  designation  he  may 
be  known,  is  the  only  person  who  can  initiate  a  criminal  proceeding  in 
that  way,  and  as  he  is  acting  under  the  sanction  and  responsibility  of 
his  office,  the  same  restrictions  are  not  imposed  upon  him  as  were 
wisely  imposed  by  the  statute  of  William  and  Mary,  which  changed  the 
common  law  on  that  subject. 

If  the  Attorney  General  of  England  were  now  to  offer  to  file  an 
information  in  the  Court  of  Queen's  Bench,  he  would  not  be  required  to 
accompany  it  with  affidavits;  while,  if  offered  by  a  private  person, 
through  his  counsel  (for  he  can  not  do  it  in  person),  the  court  requires 
to  be  informed  aliunde  if  there  is  reasonable  ground  for  it.  1  Chitty  C.  L. 
859.  Nevertheless,  our  statute  still  requires  that  the  consent  of  the 
court  shall  first  be  obtained,  and  in  practice  (here  at  least)  it  is  granted 
as  a  matter  of  course. 

Every  constitution  of  this  State  has  contained  the  provision  that 
prosecutions  shall  be  by  indictment  or  information.  Our  statute  restricts 
the  latter  to  offences  not  capital,  and  requires  the  consent  of  the  court 
to  be  first  obtained;  but  that  being  done,  and  there  is  no  mode  pre- 
scribed for  obtaining  it,  the  prosecution  by  information  has  never  been 
doubted  to  be  of  equal  validity  under  our  law  with  that  of  indictment 
for  any  offence  not  capital.  It  was  very  early  held  here  that  the 
amendment  to  the  Federal  constitution,  which  requires  the  intervention 
of  a  grand  jury,  relates  only  to  crimes  cognizable  by  the  United  States 
courts,  and  to  criminal  proceedings  in  those  courts.  Territory  vs.  Hat- 
tick,  2  Mart.  88.  And  in  1859  a  case  was  brought  up  wherein  the 
Grand  Jury  had  ignored  a  bill  for  manslaughter,  and  immediately 
thereafter,  on  the  same  day,  the  district  attorney  filed  an  information 
charging  the  defendant  with  that  offence.  A  motion  to  quash,  on  the 
ground  that  the  Grand  Jury  had  ignored  a  bill  against  the  same  party 
for  the  same  offence,  was  sustained  by  the  lower  court,  and  the  State 
appealed.    Held,  that  the  State  was  not  barred  from  proceeding  by 
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information,  notwithstanding  the  Grand  Jury  had  ignored  the  indict- 
ment State  vs.  Ross,  14  Annual,  3C4.  It  may  be  doubted  if  that  i» 
not  going  too  far,  and  we  should  probably  not  have  ruled  thus  if  the 
point  had  been  presented  to  us,  but  the  ruling  is  cited  merely  to  shew  . 
to  what  extent  the  practice  of  prosecuting  criminally  by  information  has 
been  sanctioned. 

There  was  no  reason  why  a  practice  thus  sanctioned,  and  uninter- 
ruptedly prevailing  in  our  courts  from  their  organization,  should  not 
have  been  adopted  in  initiating  this  prosecution,  but  we  are  informed  at 
the  bar  by  the  Attorney  General,  that  the  Grand  Jury,  in  place  of  find- 
ing a  bill,  instructed  the  prosecuting  officer  to  file  an  information,  thoa 
giving  its  sanction  to  this  prosecution,  and  forbearing  to  initiate  it  bj 
indictment,  solely  because  of  some  apprehended  defect  or  want  of  pofwer 
to  apt-arft'er  the  time  had  elapsed  for  which  the  jury  was  summoned. 
^  '  The  prisoner  challenged  the  venire,  on  the  ground  that  the  seleclioo 
of  jurors  by  commissioners  appointed  by  the  judges,  as  directed  by  tbe 
act  of  1877,  is  illegal,  the  constitution  having  prohibited  that  any  daties 
or  functions  other  than  judicial  shall  ever  be  attached  by  law  to  tbe 
courts.  The  act  provides  that  the  judges  of  five  courts  of  Orleans  par- 
ish shall  select  two  jury  commissioners,  who  in  their  turn  shall  select, 
Impartially,  not  less  than  one  thousand  competent  men  as  jurors  from 
the  citizens  of  the  parish,  having  the  qualifications  requisite  to  register 

•  as  voters.  Acts  p.  73.  Experience  has  demonstrated  the  necessity  of 
some  law  to  protect  the  administration  of  justice  from  the  evil  effects  (^ 
a  system  which  had  so  far  departed  from  the  old  landmarks  as  to  adinit 
every  man  into  the  jury-box  who  could  use  the  ballot    This  evil  waa 

•  apparent  years  ago,  when  ignorant  or  vicious  white  men  only  were 
intrusted  with  this  privilege,  and  it  was  immeasurably  augmented  by 
the  changes  that  have  since  occurred,  by  which  the  number  of  improper 
persons,  eligible  to  this  grave  duty,  has  been  multiplied.  The  Congw* 
of  the  United  States  found  a  solution  of  the  pressing  difficulty  by  pro- 
viding for  the  appointment  by  the  judge  of  commissioners  to  select  a 
given  number  of  jurors,  and  our  Legislature  wisely  acted  on  that  hint, 
and  copied  the  enactment.  It  seems  to  us  a  function  peculiarly  apper- 
taining to  the  judge  of  a  court,  and  when  we  remember  that  the  same 
Constitution  which  confines  the  Supreme  and  District  Courts  to  theexer- 
cise  of  judicial  duties,  confers  upon  the  former  the  power  to  select  ns 
own  clerk,  it  is  apparent  that  an  act  of  the  Legislature,  conferring  upon 
the  latter  the  power  to  select  jury  commissioners,  to  make  up  a  body 
from  which  the  jurors  of  their  courts  are  to  be  drawn,  is  not  in  contra- 

ft 

vention  of  its  prohibition  of  the  performance  of  other  duties  than  thoee 
which  are  judicial.  And  that  this  power  has  not  been  exercised  in  the 
spirit  of  the  law,  and  for  the  public  good,  is  not  pretended. 
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We  have  said  thus  much  upon  those  points  of  the  defence  which 
affect  particularly  the  constitution  of  the  tribunal,  and  the  kind  of  pro- 
ceeding by  and  through  which  the  trial  was  had,  to  the  end  that  the 
rightfulness  of  the  one  and  the  legality  of  the  other  may  be  vindicated. 
We  now  turn  to  the  investigation  of  some  of  the  alleged  defects  which 
the  prisoner  claims  vitiate  the  prosecution,  and  here  it  is  necessary  to 
state  succinctly  the  requirements  of  the  statute  touching  elections,  in 
order  to  understand  the  nature  of  the  objections. 

Three  commissioners  are  appointed  for  each  poll,  whose  duty  is  to 
count  the  votes  immediately  upon  its  close;  to  make  duplicate  lists  of 
them,  with  very  minute  specifications  of  certain  details,  and  deliver  one 
of  them  to  the  supervisor  of  registration  of  the  parish  and  the  other  to 
the  clerk  of  the  District  Court.  The  supervisor  of  registration  within 
twenty-four  hours  thereafter,  must  consolidate  such  returns,  to  be  certi- 
fied as  correct  by  the  clerk  of  the  District  Court,  and  he  must  forward 
the  consolidated  returns,  with  the  originals  received  by  him,  to  the 
returning  officers.  These  officers,  known  in  common  parlance  as  the 
Returning  Board,  must  meet  in  New  Orleans  within  ten  days  after  the 
dosmg  of  the  election,  and  canvass  and  compile  the  statement  of  votes 
made  by  the  commissioners  of  election.  The  presiding  officer  (of  this 
board)  shall  open  in  the  presence  of  its  members  the  statements  of  the 
commissioners  of  election,  and  they  shall  from  said  statements  canvass 
and  compile  the  returns  of  the  election  in  duplicate,  deposit  one  in  the 
office  of  the  Secretary  of  State,  and  make  public  proclamation  of  the 
other  by  printing  in  the  official  journal.  Acts  1873,  p.  15.  The  act  was 
•approved  November  20, 1872. 

The  offence  charged  in  the  information  is  uttering  and  publishing  as 
true  a  certain  altered  public  record,  to  wit:  the  returns  from  the  parish 
of  Vernon,  as  shewn  by  the  original  returns  of  said  election  made  by 
the  supervisor  of  election. 

When  the  State  ofltered  in  evidence  the  alleged  public  record,  the 
defendant  objected  on  the  ground  that  it  did  not  conform  to  the  descrip- 
tion contained  in  the  information;  or,  in  other  words,  that  it  was  not  the 
record  for  the  uttering  and  publishing  of  which,  altered  and  forged, 
he  was  criminally  charged.  Thereupon  the  State  moved  to  amend  by 
striking  out  the  words  "  original  returns,"  and  inserting  "  consolidated 
statement  of  votes,  parish  of  Vernon,"  in  lieu  thereof,  and  by  striking 
out  the  words  "supervisor  of  election,"  and  inserting  in  their  stead 
**  supervisor  of  registration." 

The  amendment  was  permitted,  and  the  trial  proceeded  on  the 

information  as  amended,  and  a  bill  was  reserved.    We  do  not  propose 

to  consider  the  right  to  amend  because  the  situation  of  the  accused,. 

though  changed,  was  improved  by  the  substitution  and  his  chances  of 

36 
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escape  increased.    The  document  was  again  offered  in  evidence  under 
the  amendment  and  received. 

Whenever  forgery  of  an  instrument,  or  the  uttering  of  a  forged 
instrument  is  charged,  and  the  instrument  has  a  legal  definition  and 
meaning — that  is  to  say,  has  certain  characteristics  or  qualities  imparted 
to  it  by  law— it  is  not  needful  to  set  it  forth  in  the  information  with 
minute  precision,  because  the  general  or  legal  term  by  which  it  is  known 
sufficiently  designates  the  kind  of  instrument  meant.  Thus,  a  bond  or 
a  will  is  an  instrument  known  to  the  law,  and  the  law  dictates  what 
shall  be  known  and  held  to  be  a  bond  or  a  will.  But  when  a  statute 
provides  for  an  instrument,  not  known  to  the  law  hitherto,  or  in  other 
words,  creates  it  and  impresses  upon  it  certain  features  peculiar  to  itself, 
forgery  can  not  be  committed  by  making  a  false  statutory  one  in  a  form 
not  provided  by  the  statute,  even  though  it  be  so  like  the  genuine  one 
as  to  deceive  most  persons,  and  the  uttering  of  such  false  and  altered 
instrument  would  not  be  punishable.     2  Bishop  Crim.  Law,  sec.  506. 

Under  our  statute  it  is  only  necessary  to  set  out  the  purport  of  any 
instrument,  or  to  designate  it  by  name,  if  it  is  usually  known  by  one,  in 
an  indictment  for  forging,  uttering,  etc.  Rev.  Stats.,  1870,  sea  1049, 
But  in  order  to  be  forgery,  the  instrument  thus  set  out  and  charged  to 
be  feloniously  made,  must  be  of  such  character  that,  if  genuine,  it  would 
be  evidence  of  the  fact  it  recites.  The  instrument  must  be  such  that 
when  forged,  it  does  or  may  tend  to  prejudice  the  rights  of  another,  or. 
as  put  by  Bishop,  it  must  either  appear  on  its  face  to  be,  or  it  must  in 
fact  be,  one  which,  if  true,  would  be  legally  capable  of  effecting  a  fraud, 
2  Bish.  C.  L.  sees.  503,  511;  State  vs.  Smith,  8  Yei^.  150;  Bamum  vs. 
State,  15  Ohio  717;  State  vs.  Snow,  not  yet  reported. 

The  instrument  charged  in  the  amended  information  as  having 
been  falsely  uttered,  is  the  "  consolidated  statement  of  votes,  parish  of 
Vernon,  made  by  the  supervisor  of  registration."  The  statute  nowhere 
gives  to  this  consolidated  statement  any  efficacy  or  value  as  evidence  of 
the  result  of  the  election,  nor  does  it  anywhere  direct  or  permit  it  to  be 
used  as  a  means  of  ascertaining  such  result.  The  returning  officers  are 
not  required  to  use  it  The  instrument  or  documents  they  are  required 
to  canvass  are  the  original  returns  of  the  commissioners,  and  frOm  them, 
and  them  alone,  they  must  compile  the  vote.  The  preservation  of  this 
"consolidated  statemant"  of  the  "supervisor  of  registration"  among 
the  archives  of  either  parish  or  State  is  not  commanded.  The  clerk  of 
court  is  not  furnished  with  a  duplicate,  as  he  is  of  the  commissionere' 
returns.  There  is  no  officer  who  is  authorized  by  law  to  give  a  certified 
copy  of  it  for  use  as  evidence,  or  for  any  other  use.  The  clerk  is 
directed  to  certify  it  as  correct,  and  this  appears  to  have  been  required 
so  that  it  may  be  known  to  conform  to  the  duplicate  list  of  comniis- 
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sioners'  returns  in  his  oflflce;  and  after  it  Is  so  certified,  the  supervisor 
transmits  it  to  the  returning  oflflcers  along  with  the  original  returns 
sent  him  by  the  commissioners,  and  from  the  latter  alone  they  compile 
the  vote. 

If  the  supervisors  of  registration  of  every  parish  in  the  State  should 
alter  and  forge  every  consolidated  statement  of  votes  made  by  each  one 
respectively,  and  transmit  them  thus  altered  and  forged,  to  the  return 
ing  officers,  and  these  officers  should  canvass  and  compile  the  votes,  as 
the  statute  requires,  not  from  these  consolidated  statements,  but  from 
the  unaltered  commissioners'  returns,  no  injury  would  be  suffered  by 
any  individual  or  by  the  body  politic.  The'  supervisors'  consolidated 
statement  is  not  made  by  the  statute  the  basis  of  the  final  canvass  and 
compilation  of  the  vote,  as  the  original  returns  of  the  commissioners 
are,  and  hence  the  alteration  and  forgery  of  all  of  them,  the  returns  of 
the  commissioners  remaining  unaltered,  would  not  change  the  result  of 
the  election  in  any  parish.  To  constitute  forgery,  the  forged  instrument 
must  be  one  which,  if  genuine,  may  injure  another,  and  this  must 
appear,  either  from  the  description  of  the  instrument,  or  by  the  aver- 
ment of  matter  aliunde.  Where,  from  aught  that  appears  in  the 
information,  the  instrument  was  a  nudum  pactum,  or  of  no  effect,  forgery 
can  not  be  predicated  upon  it.  People  vs.  Tomlinson,  35  Cal.,  503.  And 
the  same  principle,  of  course,  applies  to  the  uttering  of  a  forged  instru- 
ment. 

It  is  unnecessary  for  us  to  say  whether  the  consolidated  returns  of 
the  supervisor  of  registration,  without  the  clerk's  certificate,  is  or  is  not 
a  public  record,  susceptible  of  forgery.  It  is  sufficient  to  remark  that 
the  paper  offered  in  evidence  is  not  the  instrument,  the  utterance  of 
which  as  forged  is  charged  upon  the  defendant  in  either  the  original  or 
amended  information. 

After  conviction  a  motion  in  arrest  of  judgment  was  made,  because 
it  was  not  charged  in  the  information,  either  in  its  original  form,  or  as 
amended,  that  the  uttering  or  publishing  the  alleged  altered  and  forged 
instrument  was  done  by  the  defendant  in  any  official  capacity,  either  as 
one  of  the  returning  officers,  or  in  any  capacity  other  than  as  an  individ- 
ual, and  that  such  offence  could  only  have  been  committed  in  an  official 
capacity  to  operate  an  injury  to,  or  fraud  upon  any  person  or  body 
politic. 

It  is  manifest  that  the  uttering  and  publishing  by  a  private 
person,  or  by  a  person  in  any  public  capacity  other  than  that  of 
returning  officer  of  elections,  could  not  have  injured  or  defrauded 
any  one.  Suppose  that  four  presidents  of  as  many  banks  in  this 
city  had  uttered  and  published  as  true,  altered  and  forged  consoli- 
dated  statements   of  votes   of   any  parish  at  an  election,  as  made 
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by  the  supervisor  of  registratioD,  and  had  caused  the  same  to  be 
printed  in  ihe  official  journal  under  their  signatures  as  presidents  of  the 
banks,  would  they  have  been  indictable  therefor  under  the  statute? 
And  why  not  ?  Simply  because  they  had  no  legal  mission  or  authoritv 
to  do  that  act,  and  as  no  legal  effect  would  be  produced  by  it,  no  oDe 
would  be  injured  or  defrauded  by  it  Every  one  is  presumed  to  know 
the  law,  and  therefore  to  know  that  the  persons,  thus  uttering  and  pub- 
lishing, were  without  authority  to  do  that  particular  act,  and  that  it  wa» 
void,  and  of  no  effect  when  done.  Hence  it  is  of  the  essence  of  this 
crime,  that  it  should  have  been  committed  by  a  public  officer,  whu?«e 
function  was  to  prepare  and  publish  the  true  canvass  and  eompilatioo 
of  votes,  and  the  averment  that  he  uttered  and  published  the  false  can- 
vass and  compilation  in  his  official  capacity,  and  under  color  of  his 
office,  is  essential  in  an  information  to  support  a  conviction,  and  justify 
a  judgment  thereon.    The  information  has  not  such  averment. 

The  charge  of  the  judge  below,  which  is  admirable  in  its  judicial 
tone  and  temper,  though,  as  we  have  seen,  erroneous  on  the  questions 
of  law  we  have  reviewed,  proceeds  throughout  on  the  idea  or  assump- 
tion that  the  act  charged  in  the  information  as  criminal  was  doneio 
the  defendant's  official  capacity.  Even  the  instructions  asked  by  the 
defendant's  counsel  are  based  on  that  idea.    It  was  nowhere  so  chaiged. 

It  is  not  needful  to  say  more  for  the  decision  of  this  cause,  nor  were 
we  inclined  to  advert  to  any  of  its  features,  other  than  those  directly 
presented  by  the  record,  but  we  are  driven  from  this  reticent  attitude 
by  having  spread  before  us  in  the  printed  alignment  of  some  of  the 
defendant's  counsel  an  open  letter,  dated  "Washington,  February  4» 
1878,"  addressed  to  the  prisoner,  and  signed  by  John  Sherman,  Stanley 
Matthews  and  others,  in  which  the  public,  and  the  people  from  which 
the  jurors  are  to  be  drawn  for  his  trial,  is  informed  tnat  he  is  faL?ely 
accused  and  maliciously  persecuted. 

A  few  years  ago — it  was  within  the  present  decade — a  member  of  the 
British  Parliament  undertook  to  influence  the  course  of  a  public  prc«e- 
cution,  then  pending  in  an  English  court,  against  a  fraudulent  claimant 
of  the  honors  and  estates  of  an  ancient  house.  The  criminal  trial  there, 
as  here,  had  been  preceded  by  a  civil  proceeding,  and  both  were  of  unex- 
ampled duration,  so  that  the  question,  who  was  the  rightful  heir  of  the 
Tichbome  family,  had  extended  beyond  the  legal  circle,  and  had  invaded 
social  and  political  life. 

When  the  unwarrantable  publication  had  been  made  by  the  mem- 
ber of  Parliament  under  his  own  signature,  in  which  he  had  endeavored 
to  bring  opprobrium  upon  the  court  and  its  officers  by  charging  that 
the  claimant  was  falsely  accused  and  maliciously  prosecuted,  the  Lord 
Chief  Justice  Cockburn  promptly  repressed  his  impertinent,  though  not 
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interested,  zeal  by  inflioting  upon  him  a  fine  of  £250,  and  sentenced  him, 
in  default  of  payment,  to  imprisonment  in  the  county  jail. 

He  went  to  jail,  and  there  remained  until  a  relative  released  him  by 
paying  his  fine.  On  the  re-£issembling  of  Parliament  at  its  next  session, 
the  judge  formally  communicated  his  action  to  the  House  of  Commons, 
that  it  might  be  officially  known  he  had  not  wantonly  invaded  its  privi- 
leges, and  that  body,  ever  watchful  over  the  inviolability  of  those  privi- 
leges, silently  approved  the  judge's  vindication  of  the  sanctity  of  his  court. 

Public  opinion,  in  this  instance  and  in  this  country,  can  alone  exer- 
cise that  punitive  power,  the  employment  of  which  is  equally  well  mer- 
ited on  both  occasions. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  and  sentence 
of  the  lower  court  is  avoided  and  reversed,  that  the  verdict  of  the  jury 
is  set  aside,  and  that  the  prisoner  be  discharged  from  custody. 


On  Application  for  Rehearing. 

The  Attorney  General  applied  for  a  rehearing,  and  presented  a  brief 
in  support  of  his  application,  of  which  the  concluding  sentences  are; — 

This  case,  from  its  great  importance,  must  become  a  leading  one, 
not  only  at  home  but  abroad.  It  is  freighted  with  the  most  important 
interests,  both  of  our  State  and  country.  Let  it  contain  no  assertion  of 
principle  which  can  not  be  defended  by  the  candid  jurist  in  every  quarter 
of  the  civilized  world.  If  the  prisoner  is  entitled  to  his  freedom  upon 
the  grounds  of  reason  and  of  law,  let  an  independent  judiciary  see  to  it 
that  that  freedom  is  secured  to  him.  But  if,  on  the  contrary,  he  can 
only  escape  the  penalty  of  his  crimes  by  the  application  of  principles 
not  strictly  consonant  to  the  well-established  rules  of  crinainal  proce- 
dure throughout  the  world,  let  it  not  be  said  that  this  high  and  honored 
tribunal  defeated  by  hasty  and  ill-founded  conclusions  of  law  the  great 
ends  of  justice. 

From  the  commencement  of  this  prosecution  I  have  endeavored 
simply  to  discharge  my  duty,  as  I  understood  it,  to  the  State,  to  the 
courts,  and  to  myself.  I  have  not  thought  that  considerations  of  mere 
expediency  or  policy  should  exercise  the  slightest  influence  upon  my 
conduct.  I  have  tried  to  be  just  to  the  State  and  just  to  the  accused. 
My  duty  is  now  done  and  I  leave  the  matter  in  your  hands  for  final  dis- 
position according  to  law. 

The  opinion  of  the  court,  on  the  application  for  a  rehearing,  was 
delivered  by 

Manning,  C.  J.  The  importance  of  the  legal  principles  involved  in 
this  cause,  and  the  grave  and  far-reaching  consequences  of  our  applica- 
tion of  theni  to  the  prosecution  of  the  defendant,  have  induced  us  to 
reconsider  the  grounds  upon  which  our  decision  is  based,  with  the  same 

(1) 
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circumspection  with  which  we  examined  them  on  the  hearing.  We  have 
given  careful  attention  to  the  argument  of  the  Attorney  G-enend  for  a 
rehearing,  weighing  each  branch  of  it  in  its  turn,  and  consaltiDg  each 
authority  dted.  In  fulfillment  of  our  manifest  duty,  of  which  he  re- 
minds us,  to  permit  no  considerations  whatever  to  intervene  between 
us  and  the  proper  discharge  of  our  judicial  function,  we  shall  proceed 
to  review  the  reasons  offered  us  to  effect  a  change  of  our  judgment. 

It  must  be  observed  on  the  threshold  of  this  inquiry  that  a  ood- 
aiderable  part  of  the  printed  argument  for  rehearing  is  directed  to  the 
refutation  of  a  dictum  not  made  by  us.  Whether  the  instrument  charged 
to  have  been  uttered  as  forged  is  or  is  not  a  public  record,  susceptible  c^ 
forgery — or  whether,  not  being  a  public  record  without  the  clerk's  certifi- 
cate, it  would  be  one  with  it — ^are  questions  we  not  only  did  not  dedde, 
but  we  expressly  and  in  unequivocal  language  announced  that  it  was 
unnecessary  in  this  case  for  us  to  decide.  So  too,  of  those  portions  of 
the  brief  which  treat  of  the  crime  charged  as  being  forgery  (as,  for 
example,  this,  "  the  paper  charged  to  have  been  altered  or  falaified  is  a 
paper  which  the  Supervisor,"  etc.,)  it  ought  to  be  superfluous  to  say  that 
the  defendant  was  not  charged  with  forging  any  record,  public  or  private, 
nor  for  forging  any  paper  of  any  kind  whatever.  That  is  not  the  crime 
for  the  perpetration  of  which  he  was  tried,  nor  of  which  he  was  convicted. 

A  supplemental  brief  for  rehearing  has  also  been  presented  by  the 
Attorney  General,  in  which  he  suggests  short  notice  of  the  setting  of 
the  cause  as  one  of  the  reasons  why  he  urges  a  rehearing,  and  says  liis 
reference  to  the  action  of  the  court  in  setting  the  case  was  made  in  no 
spirit  of  complaint  of  that  action,  and  that  he  is  informed  by  the  Assist- 
ant Attorney  General  that  the  day  assigned  for  the  argument  may  have 
been  fixed  by  the  court  with  reference  to  his  suggestion  made  on  the  day 
the  cause  was  first  called.  Such  was  the  fact.  The  cause  was  a  second 
time  set  for  argument,  and  was  heard  a  day  later  than  that  on  which  the 
Assistant  Attorney  General  was  willing  to  take  it  up,  and  two  we^cs 
lacking  one  day  after  it  was  first  called. 

On  the  day  for  which  it  was  first  set,  it  went  over,  at  the  written 
request  of  the  Attorney  General,  and  it  was  then  that  his  Assistant 
announced  in  open  court  that  he  had  proposed  to  the  counsel  of  the 
accused  to  take  up  the  case  on  the  following  Monday.  We  ordered  it 
set  for  Tuesday,  to  be  sure  of  giving  to  the  State  all  the  time  that  was 
needed  or  desired.  The  clerk  was  instructed  to  give  written  notice 
thereof  to  both  of  the  State's  counsel,  and  it  was  done.  No  further  time 
was  asked  on  the  part  of  the  State,  and  no  intimation  was  given  to  us 
that  further  time  was  desired.  On  the  contrary,  we  were  given  to  under- 
stand that  the  Attorney  General  desired  no  further  postponement.  On 
the  hearing,  we  had  the  assistance  of  oral  arguments  from  the  Attorney 
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General  and  from  his  Assistaat,  the  time  being  extended  by  the  court 
beyond  that  allowed  by  the  rules,  and  we  also  bad  the  benefit  of  their 
elaborate  printed  brief,  placed  before  us  at  the  same  time. 

The  first  position  taken  by  the  Attorney  General  is,  that  what  is  a 
record  is  matter  of  fact  for  the  jury  exclusively  to  find,  and  not  matter 
of  law  for  the  court- to  decide. 

A  public  record  is  a  written  instrument,  made  by  a  public  officer  as 
directed  by  law,  to  serve  as  a  memorial  and  evidence  of  something 
written,  said,  or  done.  Of  necessity,  the  forms  and  verifications  of  these 
public  instruments  are  prescribed  by  law.  Evidence  may  be  received  to 
shew  that  a  paper  having  the  form  and  appearance  of  a  public  record 
was  or  was  not  in  fact  what  it  purports  to  be,  or  to  shew  its  custody  in 
a  public  office,  or  the  like;  but  whether  a  given  document  possesses  the 
form  and  character  of  a  public  record  is  to  be  determined  by  its  con- 
formity to  the  statute  directing  its  confection,  if  it  be  a  statutory  instru- 
ment, or  to  the  general  law,  if  it  be  an  ordinary  legal  instrument,  and  is 
from  its  nature  a  question  of  law.  The  proposition  that  when  the  general 
law  or  a  special  statute  has  prescribed  the  form  and  manner  of  making 
a  public  instrument,  and  has  directed  how  it  shall  be  verified,  the  ques- 
tion of  its  conformity  to  the  general  or  special  statute  is  one  of  fact  to  be 
decided  by  a  jury,  is  destructive  of  the  distinction  immemorially  recog- 
nized between  matters  of  law  and  fact,  and  subversive  of  fundamental 
principles.  Under  the  operation  of  such  a  principle  a  court  would  be 
without  power  or  authority  to  decide  whether  the  form  and  substance 
of  an  indictment  or  information  (for  these  are  public  records)  were  suffi- 
cient under  the  law.  It  would  have  been  extraordinary  if  so  high  an 
authority  as  Chief  Justice  Parker  had  sanctioned  such  doctrine,  and  he 
is  the  only  author  or  jurist  cited  to  support  it  in  the  printed  brief,  and  if 
his  language  had  been  given  in  full,  as  we  shall  give  it,  the  identical  case 
cited  is  shewn  to  be  in  accord  with  the  well-established  rule.  It  is  Brier 
vs.  Woodbury,  1  Pick,  362,  and  is  cited  with  the  observation  that  it  is 
conclusive  of  the  question,  whether  an  instrument  is  or  is  not  a  public 
record,  is  a  question  of  fact.  The  sentence  quoted  is:  "  A  record  is  con- 
clusive evidence,  but  what  is  or  is  not  a  record,  is  matter  of  evidence,  and 
may  be  proved  like  other  facts;  otherwise  there  would  be  no  remedy." 

The  words  immediately  following  and  not  quoted  are:  "  On  the  plea 
of  nul  tiel  record,  the  fact  is  to  be  judged  of  by  the  court"  etc.,  p.  367. 

It  has  been  held  time  and  again  that  the  uttering  and  publishing  a 
forged  instrument,  purporting  to  be  a  cheque,  will,  deed,  bond  or  certifi- 
cate, is  not  indictable  unless  the  forged  instrument,  on  its  face,  is  clothed 
with  the  forms  prescribed  by  law,  and  it  has  nowhere  been  held  that  the 
question  whether  the  forged  instrument  has  or  has  not  the  form  and 
requisites  of  a  cheque,  wUI,  deed,  bond  or  certificate,  is  one  of  fact  and 
not  of  law. 

Thus; — a  party  was  indicted  for  forging  a  bank  cheque.  The  cheque 
on  its  face  was  not  payable  to  bearer,  or  to  the  order  of  any  person 
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named.  Held  that  the  cheque  was  incomplete  and  could  not  defraud 
any  one,  and  that  therefore  the  prosecution  must  fail.  Williams  ts.  State, 
51  Ga.,  535.  In  an  indictment  fur  forging  a  will,  it  appearing  that  the 
forged  instrument  had  not  the  number  of  witnesses  required  for  a  valid 
will,  a  conviction  can  not  be  sustained.  2  Bishop  CrinL  Law,  sec.  506. 
If  a  deed  be  void  on  its  face,  forgery  of  it  is  not  indictable,  nor  the  utter- 
ing it  as  forged.  14  Tex.,  503.  If  a  bond  is  not  required  by  law  to  have 
an  attesting  witness,  and  the  name  of  one  is  falsely  subscribed  thereto, 
it  is  not  forgeiy,  because  the  presence  or  absence  of  a  witness'  signature 
does  not  affect  the  validity  of  the  bond.  State  vs.  Gherkin,  7  Ired,  206. 
An  indictment  for  forging  a  certificate  of  the  acknowledgment  by  one  L. 
of  a  certain  mortgage,  when  the  certificate  was  by  one  K,  commissioner 
of  deeds,  and  it  had  no  venue,  and  there  was  nothing  on  its  face  to 
shew  of  what  county  K.  was  a  commissioner,  was  held  to  be  bad.  Vin- 
cent vs.  People,  5  Parker,  88.  An  indictment  for  forgery  of  an  order  for 
S48  is  not  sustained  by  an  order  offered  in  evidence  of  ^9.  State  va 
Handy,  2  App.,  81.  In  an  indictment  for  forging  a  railroad  ticket,  ex- 
pressed on  its  face  to  be  **good  for  this  day  only,"  a  description  of  the 
ticket,  as  signifying  to  the  holder  that  it  must  bo  used  continuously  and 
without  stopping  at  intermediate  stations  after  once  entering  the  ears,  is 
a  fatal  variance.  Cora.  vs.  Ray,  3  Gray  (Mass),  441.  The  special  object 
and  purpose  of  the  law  requiring  the  tenor  or  purport  of  a  forged  instru- 
ment to  be  set  out  in  the  indictment,  is  that  the  court  may  judge  of  its 
character  and  apply  the  law  to  it.    Walton  vs.  State,  8  Yerg,  371. 

It  is  then  manifest  that  the  question  whether  a  forged  paper  possesses 
the  legal  requisites  of  any  of  these  instruments  is  one  of  law,  andnot  of  fact 
Authorities  of  the  same  tenor  might  be  multiplied  until  the  mere  reading 
of  the  citations  would  bo  tedious.  It  will  be  sufficient  to  refer  to  collations 
of  them  in  Archbold's  Grim.  Prac.  and  PI.  Waterman's  Notes,  534 — 563; 
Hanes*  U.  S.  Dig.  Grim.  Gas.  192  et  seq;  Wharton's  Grim.  Law,  sec,  307, 607. 

We  must  not  omit  mention  of  the  case  to  which  the  brief  on  the  part  of 
the  State  has  especially  referred  us,  as  establishing  the  doctrine  that  for- 
gery may  be  committed  of  any  writings  of  every  description — a  general 
proposition  neither  affirmed  nor  denied  by  us,  and  one  not  at  all  €ififeeted 
by  our  ruling  in  this  case,  and  not  the  point  at  issue  in  that 

The  case  is  the  People  vs.  Fitch,  1  Wend.  198,  the  syllabus  of  which 
we  transcribe  entire,  that  it  may  be  seen  how  fully  and  unqualifiedly  it 
supports  the  doctrine  elaborately  discussed  and  approved  in  our  first 
opinion:  **  Where  an  order  for  the  delivery  of  goods  was  accepted  and 
paid,  and  returned  to  the  drawer,  and  the  date  of  it  subsequently  altered 
by  him,  such  alteration  held  not  to  be  forgery  at  common  law,  although 
manifestly  done  with  a  fraudulent  intent.  To  constitute  foi^gery  in  such 
case,  the  act  must  have  a  tendency  to  effectuate  the  intended  fraud. 
An  order,  satisfied  by  the  delivery  of  the  goods,  in  the  hands  of  the 
drawer,  in  legal  acceptation  is  no  instrument,  and  an  alteration  of  its 
date  is  no  false  making.    It  is  what  it  purports  to  be." 

It  is  necessary  to  state  anew  what  crime  the  prisoner  is  chaiig;ed 
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with.  It  is  that  of  utteriDg  and  publishing  as  true  a  certain  altered, 
forged  and  counterfeited  public  record,  to  wit:  the  consolidated  returns 
of  the  parish  of  Vernon,  made  by  the  supervisor  of  registration.  It  will 
also  be  useful  to  restate  the  election  law  qitoad  the  two  instruments  or 
records  provided  for  by  it.  One  is  the  commissioners'  returns,  viz:  the 
returns  of  each  poll  in  a  parish  made  by  the  commissioners  who  held 
the  election  at  that  poll.  The  other  is  the  consolidated  returns  made  by 
the  supervisor  of  registration  of  each  parish  from  the  commissioners' 
returns  of  all  the  polls  in  the  parish,  and  as  consolidated,  certified  by  the 
<jlerk  of  the  District  Court  to  be  correct. 

This  last  is  therefore  a  document  or  record  required  by  law  to  have 
a  double  verifieation,  by  two  different  officers,  who  are  able  and  who  are 
required  to  verify  it  from  two  different  sources  of  information.  Now  in 
order  to  ascertain  whether  a  certain  paper  possesses  the  form  and 
requisites  of  this  consolidated  (statement  or)  returns  of  the  supervisors, 
we  must  first  see  what  form  the  statute  prescribes  for  it,  and  what 
requisites  the  statute  says  it  must  have,  and  the  determination  of  the 
question  whether  the  paper  conforms  to  the  statute,  and  has  the  form 
and  requisites  set  forth  in  the  statute,  rests  with  the  court,  and  is  purely 
one  of  law. 

We  held  that  the  paper,  offered  as  the  record  which  had  been  uttered 
as  true,  and  which  comes  up  to  us  as  part  of  one  of  the  bills  of  exception, 
did  not  conform  to  the  description  in  the  statute  of  a  consolidated  state- 
ment of  votes— that  it  had  not  the  form  and  verification  required  by  the 
statute,  as  a  paper  purporting  to  be  a  will  with  only  one  witness  would 
not  be  a  will — that  the  paper  produced,  not  having  the  certificate  of  the 
clerk  of  the  district  court,  was  not  the  paper  described  and  charged  in 
the  information,  and  was  not  what  was  known  to  the  law,  and  described 
in  it,  as  the  consolidated  returns  or  statement  of  votes,  and,  therefore, 
the  paper  offered  was  not  receivable  in  evidence  under,  and  does  not 
sustain  the  charge,  as  laid  in  the  information,  just  as  a  cheque,  deed, 
bond,  or  certificate,  not  having  the  legal  form  of  such  instruments,  would 
not  sustain  a  charge  of  uttering  and  publishing  as  true  a  forged  cheque, 
deed,  bond  or  certificate. 

The  amendment  of  the  information  in  the  present  case  is  of  itself  an 
example  of  an  attempt  to  conform  to  the  rule  we  have  been  elucidating 
and  enforcing.  It  is  not  the  commissioners'  returns  which  are  to  be 
signed  by  them  alone,  and  to  be  certified  by  no  one,  that  the  prisoner 
w^as  tried  for  uttering  as  true.  That  was  the  instrument  which  he  was 
charged  with  uttering  as  true,  having  been  altered  and  forged,  in  the  in- 
formation as  first  drawn,  but  the  State  amended  by  striking  out  the  "de- 
scription of  that  instrument,  and  inserting  in  its  stead  the  consolidated 
statement  of  the  supervisor,  which  is  required  to  be  made  by  that  officer, 
and  to  be  certified  by  the  clerk  of  the  court.  When  the  document  thus 
made  the  basis  of  prosecution,  was  offered  in  evidence,  it  turned  out  that 
it  had  not  the  clerk's  certificate,  and  thus  lacked  one  of  the  insignia  re- 
quired by  the  statute,  and  it  does  not  matter  whether  the  document  as 
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thu8  offered  was  or  was  not  a  public  record.  It  is  enough,  and  it  is  cod- 
elusive,  if  the  instrument  offered  is  not  the  statutory  instniment  ebaiged. 
And  hence  we  said  before,  it  is  not  necessary  to  decide  whether  the 
instrument  charged  is  or  is  not  a  public  record  susceptible  of  foTgery, 
The  instrument  offered  to  support  the  charge  is  not  the  instrument  de- 
scribed in  the  statute.  The  statute  describes  a  paper  which  shall  have 
the  supervisor's  signature,  and  the  district  court  cleric's  certificate.  The 
paper  offered  in  evidence  has  the  former  and  has  not  the  latter. 

It  is  entirely  beside  our  present  inquiry  whether  the  derk's  sig^iiature 
to  the  supervisor's  returns  would  have  made  it  a  public  record,  or  whether 
it  is  not  a  public  record  without  such  certificate.  Our  opinion  expressly 
pretermits  the  decinion  of  that  question  in  language  designedly  used. 
But  we  held  that  since  the  statute  commands  that  these  returns  shall  be 
certified  by  the  clerk  of  the  court,  and  the  instrument  offered  had  not 
that  certificate,  it  was  not  the  public  record  the  defendant  was  chaiged 
with  uttering  as  foiged.  And  here  applies  with  crushing  force  the  doc- 
trine universally  maintained  by  all  the  writers  on  criminal  law,  that  when 
a  statute  authorizes  or  creates  an  instrument  not  known  to  the  oommon 
law,  and  prescribes  its  form  and  impresses  upon  it  peculiar  features,  in 
order  to  support  a  prosecution  for  uttering  as  forged  snch  an  instrument, 
the  paper  actually  forged  or  uttered  as  forged  must  conform  to  the  stat- 
utory description.  And  Bishop  says  this  is  true  even  when  the  false  stat- 
utory one  is  so  like  the  genuine  as  to  be  liable  to  deceive  most  peraoDS. 

It  would  be  an  injustice  to  infer  that  the  Attorney  (jeneral  was  una- 
ware of  this  provision  of  the  statute.  In  the  brief  before  us  it  is  said, 
"  the  paper  prepared  by  the  Supervisor  of  Registration  is  a  paper  of  a 
public  nature  directed  to  be  made  by  the  Legislature,  to  be  certified  by 
officers  of  the  State,  and  to  be  carefully  sealed  up  with  the  other  papers, 
and  sent  to  the  officers  of  the  State,  who  have  duties  to  perform.  This 
paper  is  evidence  that  the  commissioners  of  election  have  transmitted 
to  the  supervisor  returns  as  required  by  law.  It  is  evidence  that  the 
officer  (the  clerk)  within  a  short  period  has  examined  these  returns  and 
ascertained  the  result  to  which  he  certifies." 

The  clerk  had  never  certified  to  the  one  on  which  this  prosecution  is 
based,  and  no  one  else  is  required  to  do  it,  and  so,  further  on  it  is  aigued, 
"  that  the  clerk's  certificate  although  directed  by  the  law  to  be  appended, 
is  qot  of  the  substance  of  this  document,  but  a  mere  formal  matter — a  part 
of  the  election  machinery  of  the  State,  and  its  omission,  while  rendering 
the  clerk  culpable,  does  not  destroy  the  validity  of  the  record."  It  is  not 
our  concern  to  reconcile  the  admission  that  the  paper  is  evidence  that  the 
clerk  within  a  short  period  has  examined  the  returns,  with  the  aasertioo 
that  his  certificate  to  their  correctness,  and  to  his  ascertainment  of  the 
result,  is  a  mere  formal  matter,  or  in  other  words,  that  it  means  nothing. 
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But  some  of  the  requirements  of  electioa  statutes  are  merely  direct- 
ory, and  being  so,  the  question  is  asked  how  can  it  be  held,  that  the 
absence  of  this  formality  (the  clerk's  certificate)  so  far  changes  the  sub- 
stance of  this  document  as  to  make  it  inadmissible  in  evidence  under  the 
information.  There  is  no  question  here  of  a  change  of  substance  of  a 
document  because  of  the  absence  of  a  formality,  if  indeed  such  a  thing 
be  possible,  nor  is  there  any  question  of  the  effect  produced  upon  the 
result  of  an  election  by  the  failure  to  observe  certain  directions,  as  to 
which  the  universal  rule  of  construction  is,  that  election  statutes  are  to 
be  cons.trued  liberally  and  to  favor  the  right  ascertainment  of  the  vote 
cast,  while  criminal  statutes  are  by  a  rule,  equally  universal,  to  be  con* 
strued  strictly  in  favor  of  the  party  accused.  The  actual  and  vital  ques- 
tion here  is,  having  prosecuted  the  prisoner  for  uttering  as  forged  a 
particular  statutory  instrument,  has  the  State  shewn  that  he  did  utter 
as  forged  that  instrument  ?  The  State  has  not  shewn  it  It  may  have 
shewn  that  the  prisoner  uttered  as  forged  another  and  a  different 
instrument,  but  the  decisions  of  ail  courts  come  down  to  us  in  an 
unbroken  line  of  authority,  that  a  conviction  can  not  be  sustained  under 
such  charge,  supported  only  by  such  proof. 

It  is  also  argued:  "  It  is  not  sufficient  to  say  that  the  supervisors* 
returns  was  not  the  paper  that  the  members  of  the  Returning  Board 
were  to  principally  consider,  or  that  it  was  not  the  best  evidence.  The 
paper  was  used,  and  the  paper  was  fraudulently  altered  and  falsified 
that  it  might  impose  upon  the  public.  The  paper  was  successfully 
used.  If  this  was  used  in  connection  with  other  papers  to  produce  a 
fraudulent  result  in  their  count,  and  they  returned  upon  its  evidence 
and  forged  it  for  that  purpose,  it  makes  a  case  of  forgery." 

The  prisoner  was  not  prosecuted  for  that  ciime.  He  was  not  charged 
with  forging  that  paper  or  any  paper  for  any  purpose.  One  man  may 
forge  a  paper  and  another  may  utter  it  as  forged.  The  crimes  are  dis- 
tinct The  acts  are  distinct  So  far  from  supposing  it  was  sufficient  to 
say  that  the  supervisors'  returns  was  the  paper  that  the  returning  offi- 
cers were  principally  to  consider,  or  that  it  was  the  best  evidence,  we 
said,  as  the  statute  says,  it  was  not  to  be  considered  at  all,  and  that  it 
was  not  made  by  the  statute  any  evidence  whatever  of  the  actual  vote 
cast  It  was  not  the  paper  nor  one  of  the  papers  which  the  returning 
officers  were  to  canvass  in  making  their  compilation  of  the  vote.  Upon 
that,  the  directions  of  the  statute  are  explicit  Whether  in  the  absence 
or  loss  of  the  commissioners'  returns,  it  would  not  be  receivable  in  an 
election  contest  as  secondary  evidence  of  the  vote  cast,  or  even  as  good 
as  the  best  evidence,  is  a  matter  of  inquiry  not  relevant  to  this  criminal 
proceeding.  And  It  must  be  evident  that  we  can  not  know  as  a  court, 
and  in  a  case  where  we  have  jurisdiction  only  of  the  legal  questions, 
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that  the  defendant  and  his  co-members  of  the  Returning  Board,  did  la 
fact  make  up  their  compilation  from  the  Supervisors'  returns,  and  suc- 
cessfully used  them  to  produce  a  fraudulent  result.  That  is  a  matter  of 
fact,  wholly  outside  of  the  record,  and  if  it  had  been  in  the  record  could 
not  be  taken  into  account  by  us  in  deciding  a  naked  question  of  law. 

"I  can  not  understand  the  argument,"  continues  the  Attorney  Gen- 
eral, "  that  pronounces  a  nullity  an  official  paper  which  the  statute  directs 
shall  be  made  and  placed  in  the  hands  of  public  officers,  and  being  of  no 
value  or  efficacy,  may  be  altered,  forged  and  falsified  with  impunity." 
Nor  can  we.  But  an  acquaintance  with  the  rules  governing  criminal 
prosecutions  will  enable  one  readily  to  understand  that  when  a  person  is 
charged  with  uttering  as  forged  a  particular  instrument,  he  can  not 
be  convicted  and  punished  for  forging  another  and  a  different  instru- 
ment. 

So,  further  on,  apparently  forgetting  what  the  charge  is  in  this  case, 
and  misreading  the  words  of  the  statute,  he  argues  elaborately  to  prove 
what  no  one  will  ever  dispute,  viz.:  That  whoever  may  be  guilty  of  foiig- 
ing  a  public  record  shall  be  punishable;  and  professing  to  cite  the  law, 
says:  "  the  statute  is  that  any  person  who  shall  utter  and  publish  as 
true  any  false,  altered,  forged  or  counterfeited  record  with  intent  to 
defraud  any  person,  shall  upon  conviction,  etc." 

Now  that  is  not  the  statute.  The  fact  is  the  word  utter  is  not  in  the 
statute,  but  alter  is  the  word  used,  and  ore  of  the  numerous  grounds  of  the 
motion  in  arrest  of  judgment  is  based  upon  the  variance  between  the 
crime  defined  by  the  statute  and  the  crime  charged  in  the  information. 

There  is  a  well-recognized  distinction  at  common  law  between  the 
offence  of  uttering  a  forged  instrument,  and  the  offence  of  uttering  and 
publishing  such  instrument.  The  first  offence  is  complete  when  the 
party  has  offered  the  instrument  as  good,  intending  it  should  be 
received  as  good.  The  last  is  not  complete  until  the  paper  has  come 
into  the  hands  of  some  person  other  than  the  felon.  The  common  law 
crime  has  been  supplemented  by  statutes  in  every  country,  creating 
statutory  offences  of  this  character.  In  England  the  words  used  in  the 
statute  to  express  the  passing  or  putting  off  a  forged  instrument  to 
another  as  a  genuine  instrument,  or  an  attempt  to  do  so,  are, "  offer, 
utter,  dispose  of,  or  put  off,"  which  embrace  every  mode  of  disposing  or 
attempting  to  dispose  of  a  forged  instrument.  Waterman's  Archbold 
Criminal  Practice  and  Pleading,  547—26.  The  words  of  our  statute  are, 
"  alter  or  publish  as  true,"  and  are  not  a  misprint,  for  they  occur  first  in 
the  act  of  1818,  and  are  repeated  in  the  Revised  Statutes  of  1856  and 
1870.  It  was  nence  contended  by  the  defendant's  counsel  that  the  Leg- 
islature bad  not  made  the  act  charged  to  have  been  done  by  him,  a 
crime— the  charge  being  "  uttering  and  publishing  as  true,"  and  that 
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the  crime  as  laid  in  the  information  and  for  which  he  was  tried  is  not 
the  crime  created  by  the  statute.  The  statute  used  the  word  alter. 
The  information  has  utter.  The  statute  uses  the  disjunctive,  alter  or 
publish,  thus  making  two  crimes.  The  information  has  the  copulative, 
utter  and  publish,  thus  -describing  one  offence.  The  prosecution  is 
based  on  section  833  Revised  Statutes,  and  the  word  utter  is  not  used  in 
it,  while  it  is  employed  in  the  next  section,  in  relation  to  the  intent  in 
passing  paper  securities,  and  is  used  in  section  835  for  creating  another 
and  distinct  offence,  thus — "  whoever  shall  utter  or  tender  in  payment, 
etc."  The  two  words  would  appear  to  have  been  employed  intention- 
ally, and  it  was  urged  both  in  the  oral  and  printed  argument  that  the 
words  "  utter  and  publish,"  used  in  the  information  as  descriptive  of  the 
crime,  do  not  charge  the  crime  either  of  altering  or  publishing  defined 
by  the  statute.  In  other  words,  the  statute  made  it  a  crime  to  alter 
the  record,  and  the  defendant  was  not  charged  with  that.  The 
statute  also  made  it  a  crime  to  publish  as  true  an  altered  record, 
and  the  defendant  was  not  charged  with  that,  but  with  uttering  and 
publishing,  etc  The  act  of  uttering  is  separable  and  distinct  from 
either  of  the  others,  and  unless  the  phrase  "  utter  and  publish  "  means 
legally  the  same  as  the  single  word  '*  publish  "  and  designates  the  same 
act,  the  offence  charged  in  the  information  has  no  existence.  If  the 
draughtsman  of  the  information  had  the  statute  before  him,  he  must 
have  intended  the  word '  utter'  used  by  him  conjunctively  with  *  publish ' 
as  expressing  only  what  the  latter  word  expresses  by  itself;  but  legally 
that  is  not  true  as  the  law  writers  all  teach.  We  did  not  give  this  objec- 
tion of  the  defendant's  counsel  a  place  in  our  former  opinion,  because 
among  the  twenty-seven  bills  of  exception,  and  the  assignment  of  errors 
additional  thereto,  the  two  on  which  we  rested  our  decision  were  con- 
clusive of  the  invalidity  of  the  proceedings. 

That  the  crime  should  have  been  charged  to  have  been  committed 
by  the  defendant  under  color  of  his  office  is  to  our  minds  a  necessity. 
No  one  but  the  returning  officers  had  any  power,  mission,  or  authority 
to  compile,  canvass  or  publish  the  returns  of  elections.  The  compila- 
tion by  any  other  persons,  and  its  publication,  could  produce  no  l^al 
consequence.  All  persons  are  presumed  to  know  that  the  pubfication 
of  the  results  of  an  election  by  any  others  than  the  Returning  Board 
was  null  and  void  legally,  and  hence  it  was  legally  impossible  that  such 
publications  should  deceive,  injure  or  defraud  any  one,  and  since  the 
criminal  act  must  not  only  be  done  with  intent  to  defraud,  but  must  be 
legally  capable  of  effecting  the  fraud,  it  must  be  charged  to  have  been 
done  by  virtue  of,  and  in  the  capacity  of  the  returning  officer.  We  are 
asked  in  the  brief  if  ''  four  presidents  of  banks  had  appropriated  large 
^sums  of  money  to  induce  the  returning  officers  to  make  necessary 
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alterations  in  the  figures,  and  after  the  alterations  had  been  made  and 
the  result  changed,  they  had  caused  them  to  be  published,"  would  not 
they  be  punishable?  Unquestionably,  if  we  understand  it  to  be  assumed 
that  the  publication  is  made  in  the  name  and  under  the  authority  of 
the  returning  officers,  because  there  is  another  statute  that  applies  to 
those  who  procure  to  be  falsely  made,  etc.  But  that  is  the  Attorney 
Grenerars  imaginary  case,  and  not  ours.  We  supposed  a  case  where  it 
is  not  alleged  or  charged,  and  therefore  not  to  be  pretended,  that  the 
published  document  bore  the  certificate  of  the  returning  officers,  but 
only  that  of  four  bank  presidents.  It  is  undeniable  that  such  publica- 
tion would  not  be  criminal  under  our  statute  for  the  reasons  we  th«i 
gave.  We  stated  that  case  to  shew  that  it  was  of  the  essence  of  the 
offence  of  uttering  and  publishing  false  election  returns  under  the  stat- 
ute, that  the  publishing  should  be  made  by  persons  having'  authority 
and  capacity  under  the  law  to  make  it,  and  therefore  it  was  esseotial 
that  the  information  should  contain  an  averment  of  that  authority  and 
capacity,  and  was  fatally  defective  without  it.  Its  omission  could  not  be 
supplied  by  the  court. 

It  is  matter  of  histoiy  that  the  act  of  the  defendant,  which  actually 
constituted  his  crime,  was  done  in  his  official  capacity  as  a  member  of 
the  Returning  Board.  Why  was  it  that  the  canvassing  and  publishing 
of  the  vote  to  be  made  by  him  and  his  co- returning  officers  became  the 
object  of  public  anxiety,  and  when  made,  became  the  subject  of  public 
condemnation?  If  four  private  persons  had  done  what  they  did,  and 
then  published  as  election  returns  whatever  might  have  been  in  con- 
formity to  their  wishes,  would  not  the  act  have  been  treated  vrith  deris- 
ion, and  could  it  have  produced  any  effect,  legally  or  otherwise? 

Is  it  not  apparent  if  this  defendant  had  not  been  a  member  of  the 
Returning  Board  and  had  published  the  altered  returns,  being^  only  a 
private  person,  that  no  one  would  have  thought  of  prosecuting  him  for 
that  act  ?  It  was  because  what  he  did,  was  done  in  a  recognized  official 
capacity,  that  the  fame  and  the  infamy  of  it  filled  men's  mouths,  and  it 
was  for  that  cause  the  criminal  prosecution  was  ultimately  instituted 
Everywhere,  in  the  market  place  and  at  the  fireside,  in  the  press  €uid  in 
the  forum,  at  the  council  board  and  in  the  legislative  hall,  the  official  act 
is  the  thing  complained  of  and  denounced.  The  theory  of  the  prosecu- 
tion throughout,  outside  of  the  information,  Is  that  the  act  was  done  in 
an  official  capacity,  and  therefore  defrauded.  The  ailment  of  counsel, 
the  charge  of  the  Judge,  the  bills  of  exception  to  that  charge  and  to  bis 
rulings  in  the  course  of  the  trial,  are  all  based  on  that  assumption.  It 
is  that  feature  that  has  imparted  to  this  prosecution  the  interest,  and 
invested  it  with  the  character  of  a  State  Trial — which  gave  to  the  events 
that  then  transpired,  and  to  the  criminal  acts  which  are  a  part  of  them. 
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a  national  importance — and  that  feature,  conspicuous  every-where  else, 
is  absent  alone  from  the  information. 

We  have  been  thus  careful  to  rest  our  decision  upon  only  those 
principles  of  law,  of  the  soundness  of  which  there  can  be  no  serious 
question  by  candid,  disinterested  and  enlightened  jurists  every-where. 
There  remain  now  for  notice  the  concluding  sentences  of  the  Attorney 
C4^eneral'8  appeal  to  us  to  reverse  our  ruling. 

Like  him,  we  are  conscious  of  having  been  just  to  the  accused,  and 
just  to  the  State.  With  him,  we  feel  the  necessity  that  our  decision 
shall  contain  no  assertion  of  principle  which  can  not  be  successfully 
defended,  and  we  believe  we  have  now  placed  that  decision  upon  a  basis 
so  unassailable  that  the  rightfulness  of  our  judgment  shall  commend 
it  to  the  candid  jurist  in  every  land.  If  this  court  had  yielded  to  the 
impassioned  and  justifiable  zeal  of  the  prosecuting  officer,  or  had  been 
swayed  by  the  feeling,  natural  and  spontaneous  among  all  good  men,  of 
detestation  of  a  great  crime  against  free  government  and  the  rights  of 
the  people,  and  by  reason  thereof,  had  permitted  its  judgment  to  be 
clouded  by  passion,  or  warped  by  love  of  applause,  or  to  be  influenced 
by  any  consideration,  other  than  its  duty  with  sedulous  care  to  ascertain 
the  law  and  with  firm  purpose  to  apply  it.  it  would  be  unworthy  of  the 
high  place  it  holds  in  the  government  of  the  State.  It  would  argue  a 
deplorable  state  of  public  morals,  if  it  could  be  confidently  assumed 
beforehand  in  a  case  such  as  this,  what  the  decision  of  a  court  would  be 
from  the  known  political  affiliations  of  antipathies  of  its  members.  It 
would  be  a  public  calamity,  the  extent  of  which  could  not  be  measured, 
if  a  court  should  prevent  the  escape  of  an  accused  person  by  torturing 
the  well-settled  principles  of  law,  applied  through  long  years  to  criminal 
prosecutions  with  unvarying  uniformity,  and  bend  them  to  the  accom- 
plishment of  partisan  desires. 

Rather  let  it  be  known  of  all  men  that  a  court  can  consider  neither 
expediency  nor  policy — that  it  can  not  shape  its  judgment  either  to 
realize  the  hopes  of  friends  or  to  quiet  the  fears  of  foes — and  that 
judges  may  abhor  a  malefactor,  and  yet  refuse  to  condemn  him  con- 
trary to  the  law. 

It  is  therefore  ordered  that  a  rehearing  is  refused,  and  that  our 
judgment  in  this  cause  remain  undisturbed. 
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SO  wd  Joseph  V.  Ledoitx,  Administrator,  vs.  John  C.  Bfrtox.    Mrs.  A,  Ledoti, 

fl^  ^  Intervenor.     Mr.s.  a.  Le  Blanc  et  al.  Warrantors. 

One  who  buys  property  with  full  kiiowledfire  that  the  title  to  the  same  is  in  disimtj'. 
is  not  an  innocent  purchaser,  and  hence  he  acquires  no  greater  rights  thanliis 
vendors  had. 

When  the  issues  in  a  second  suit  are  the  same  as  those  in  a  previous  suit  betirepE 
the  same  parties,  the  mere  fact  that  additional  parties  appear  in  the  secoodgnit 
will  not  prevent  the  judg'ment  in  the  former  suit  from  havini?  the  effect  olrtf 
adjudiecUa,  as  between  the  parties  who  appeared  in  both  suits,  in  the  same  capa- 
cities. 

The  administrator  of  a  succession  can  not  maintain  an  action  for  the  recovery  «:•( 

real  estate,  allecred  to  be  the  property  of  the  succession,  when  the  heirs  of  tb^ 
succession  are  present,  and  all  of  them  are  not  made  parties  to  the  suit. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.    Semple,  judge  ad  hoc. 

L,  B.  Claiborne,  Edward  PhilUxja,  and  Bobert  Montgomery  for  pl«n- 
tiff  and  appellee. 

Hewes  &  Parlange  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Lovel  Ledoux  and  his  wife,  Anasie  Plantevignes,  were 
in  community,  owning  a  plantation.  The  wife  died  in  spiin^  of  1866, 
leaving  seven  children,  three  of  whom  were  minors  and  four  m^gors. 

On  January  25, 1867,  after  the  death  of  his  wife,  Lovel  Liedoux  gave 
his  note  to  Amaron  Ledoux  for  ^1100,  being  for  a  community  debt, 
and  executed  a  special  mortgage  on  the  plantation  to  secure  it. 

In  April,  1868,  Lovel  Ledoux  made  and  recorded  an  acknowledg- 
ment of  indebtedness  to  each  of  his  children  for  $642  85,  and  to  secoFP 
those  of  age  gave  a  mortgage  on  same  plantation. 

On  twenty-fourth  December,  1868,  he  caused  the  said  plantation  to 
be  surveyed  and  divided  into  seven  lots,  numbered,  respectively,  1, 2, 3, 
4,  5,  6,  7 ;  marking  lots  1,  2,  3  with  his  own  name,  and  the  other  lots  with 
the  name  of  the  major  children.  Thereupon  he  conveyed  the  lots  4,5, 
6,  and  7  to  the  major  children.  Subsequently  to  these  conveyances  U> 
the  children,  Amaron  Ledoux,  by  public  act,  of  date  twenty-ninth  March, 
1869,  released  said  four  lots,  4,  5,  6,  and  7,  from  his  said  mortgage, 
*'  which  four  lots  of  ground  the  said  Lovel  Ledoux  has  sold  and  conveyed 
to  Horace  Ledoiix,  Athenaise  Ledoux,  etc"  but  he  specially  reserves  his 
mortgage  on  the  lots  1,  2,  and  3,  "  marked  on  the  plat "  of  said  8U^^*eT 
*'  as  Lovel  Ledoux's  share,"  etc. 

In  1870  Lovel  Ledoux  applied  for  and  obtained  the  administraticm 
of  the  community,  and  the  whole  plantation  was  inventoried  as  belong- 
ing thereto.  Subsequently,  Amaron  Ijedoux's  executrix,  he  having  died, 
took  judgment  by  confession  against  Lovel  Ledoux,  personally,  on  this 
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note,  reciting  ia  the  petition  this  waiver  and  release,  ^nd  asking  and  ob- 
taining recognition  of  the  mortgage  on  the  lots  1,  2,  and  3. 

Early  in  1874  she,  Amaron  Ledoux's  executrix  (the  intervenor  in  the 
present  suit),  issued  execution  on  said  judgment,  and  the  sheriff  seized 
the  entire  plantation  thereunder,  all  the  seven  lots. 

Four  injunction  suits  were  brought  against  this  execution:  first,  by 
Lovel  Ledoux,  administrator,  claiming  lots  1,  2,  and  3  as  succession 
property,  and  not  liable  to  seizure  by  plaintiff ;  second,  three  other  in- 
junctions by  the  major  heirs,  claiming  ownership  of  lots  4,  5,  6,  and  7, 
reciting  the  sales  to  them  by  Lovel  Ledoux,  and  the  release  of  mortgage 
by  Amaron  Ledoux,  averring  that  the  said  lots  were  not  liable  for  said 
debt,  that  the  seizure  is  illegal,  eta,  prays  for  injunction  and  for  a  decree 
•declaring  said  land  not  subject  to  seizure  for  said  debt,  for  damages,  and 
for  general  relief. 

The  answer  of  Mrs.  Anna  Ledoux,  executrix,  is  as  follows,  in 
each  of  the  three  injunction  ccises  of  the  children,  substituting  for  "  lot 
7  "  the  lot  involved  in  each  particular  case: 

''Now  comes  Mrs.  Anna  Ledoux,  executrix  of  the  estate  of 
Amaron  Ledoux,  deceased,  and  one  of  the  defendants  in  this  suit,  and 
for  answer  to  plaintiffs'  petition  says,  she  denies  generally  all  the  aUega- 
tions  therein  contained;  allies  that  if  any  property  belonging  to  plain- 
tiff^ has  been  seized  by  the  sheriff  under  the  writ  of  fieri  facias  issued 
against  Lovel  Ledoux  in  the  suit  No.  1589  of  the  docket  of  this  court, 
the  same  was  done  entirely  without  the  knowledge,  authority,  or  consent 
of  this  respondent,  who  was  plaintiff  in  said  suit,  or  of  her  attorney 
therein^  And  she  has  given  the  sheriff  orders  to  release  from  seizure 
all  property  not  belonging  to  Lovel  Ledoux,  the  defendant  in  said  suit, 
and  particularly  the  lot  No.  7,  described  in  plaintiffs'  petition.  Where- 
fore, she  prays,  etc.    Signed  by  her  attorney." 

The  evidence  introduced  was,  by  plain tifCs  in  injunction,  their  deeds, 
the  release,  and  proof  of  damages.  By  defendant,  that  she  had  ordered 
the  sheriff  to  release  these  lots,  and  that  neither  she  nor  her  attorney 
had  directed,  or  been  cognizant  of,  said  seizure. 

The  judgments  were  as  follows:  "  That  the  injunctions  issued  in 
this  cause  be  made  perpetual,  and  that  the  property  described  in  plain- 
tiff's petition  as  lots  Nos.  4  and  5,  be  recognized  as  the  property  of 
Augustine  Lacour,  wife  of  J.  D.  Lacour,  and  not  subject  to  seizure  for 
debts  due  by  Lovel  Ledoux;  Senior,  to  Mrs.  Anna  Ledoux,  widow  and 
testamentary  executrix  of  Amaron  Ledoux,  deceased;  *  *  *  that 
she  pay  costs,  and  that  plaintiffs  demand  /or  damages  be  dismissed  as 
in  a  case  of  nonsuit."     Signed  December  21, 1874. 

These  judgments  were  never  appealed  from.    They  are  pleaded  in 
this  cause  as  res  adjudicata, 
37 
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The  iD]uDcti9n  taken  by  Lovel  Ledoux  against  the  sale  of  lots  1,  % 
and  3  was  finally  decided  by  this  court  (27  An.  100)  holdiD^  the  said' 
lots  to  be  succession  property  and  not  liable  to  seizure. 

In  the  midst  of  these  litigations,  to  wit,  in  June,  1873,  J.  C.  Barton, 
defendant  herein,  made  an  agreement  with  the  Ledouxs  to  buy  the  whole 
place  at  $8000,  to  be  paid  when  title  was  perfected.  The  claim  made  for 
him,  that  he  is  an  innocent  purchaser,  is  utterly  untenable.  He  agreed 
to  buy  with  full  knowledge,  and  it  he  has  paid  out  his  money  before  he 
acquired  a  perfect  title,  he  has  no  one  to  blame  but  himself,  as  he  was 
under  no  obligation  to  do  so.  He  has  no  other  or  greater  rights  than 
his  vendors,  and  must  stand  or  fall  with  them. 

On  third  May,  1875,  Lovel  Ledoux  filed  a  final  account  of  adminis- 
tration, which  was  opposed  by  Mrs.  Amaron  Ledoux,  executrix,  for  vari- 
ous reasons.  J.  C.  Burton,  who  had  bought  a  claim  from  Olympe  Boisae 
against  the  community,  also  opposed  it  because  Mrs.  Amaron  Ledoax's 
claim  was  placed  on  it 

The  history  of  this  branch  of  the  case  will  be  found  reported  in  2^ 
An.  562.  That  proceeding  related  to  matters  not  involved  in  this  siri!, 
which  is  confined  to  the  issue  of  ownership  of  lots  4,  5,  6,  and  7.  This 
suit  arose  as  follows:  After  the  decision  in  28  An.  562,  Lovel  Ledoiii 
was  dismissed  from  the  administration,  and  Joseph  Y.  Ledoux,  the  plain- 
tifit  herein,  was  appointed  in  his  stead  as  administrator.  This  new  ad- 
ministrator refused  to  inventory  lots  4,  5,  6,  and  7  as  part  of  the  succes- 
sion, or  to  give  bond  for  their  value.  Mrs.  Ledoux,  executrix,  took  a 
rule  to  compel  him  to  do  these  things,  which  ultimated  in  a  decree  of 
the  parish  court  directing  him  to  institute  suit  to  test  the  title  and  to 
recover  possession  of  said  lots. 

This  suit  is  brought  by  him  for  that  purpose,  against  J.  C.  Burton, 
who  is  in  possession,  and  who  has  called  in  his  warrantors  to  defend  it, 
i.  e.,  the  major  children. 

Mrs.  Ledoux,  executrix,  intervenes  and  joins  in  his  demand,  allegii^ 
simulation  and  collusion  between  the  former  administrator,  the  present 
one.  Burton,  and  his  vendors.  The  court  rendered  judgment  decredog 
said  lots  to  belong  to  said  community  estate  and  directing  plaintiff  as 
administrator  to  take  possession  thereof.  Defendant  and  warrantor 
appeal. 

So  far  as  we  can  discover  there  seem  to  be  but  two  debts  agaiiBt 
the  community,  to  wit,  the  one  held  by  Mrs.  Ledoux,  executrix,  and  the 
one  due  Olympe  Boisse,  held  by  defendant  Burton. 

The  questions  presented  and  necessary  for  us  to  decide  are — 

First— Are  the  judgments  in  the  three  injunction  cases,  hereinbefore 
described,  res  adjudicata  against  Mrs.  Ledoux,  executrix;  and  do  they 
bar  her  from  claiming  the  subjection  of  lots  4,  5,  6,  and  7  to  her  debt? 
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For  if  they  do  bar  her  demands  and  claims,  there  are  no  creditors  of 
the  community  to  be  benefited,  since  Burton,  the  defendant,  necessarily 
by  his  attitude  in  this  case  disclaims  the  right  of  enforcing  his  claim  on 
said  lots. 

Second — If  there  are  no  creditors  of  the  community  who  can  claim 
the  benefit  of  the  return  of  these  lots  to  the  community,  can  its  admin- 
istrator as  such  reclaim  them  for  the  benefit  of  the  minor  heirs  ?  Has 
he  legal  capacity  to  do  so  ? 

Third — If  the  administrator  can  bring  such  demand,  when  there  are 
no  creditors  who  can  profit  by  it,  what  is  the  legal  effect  of  a  sale  by  the 
surviving  husband,  before  an  administration  is  inaugurated,  of  the  whole 
or  part  of  the'  community  eflfects  ? 

First — As  to  the  plea  of  res  adjudicata.  The  intervenor's  counsel 
contend  that  in  said  injunction  suits  the  ownership  of  these  lots  was 
not  put  at  issue.  That  the  parties  thereto  are  not  the  same  as  in  this 
suit;  "  that  the  thing  demanded  is  not  the  same."  We  think  that  the 
counsel  are  mistaken.  The  plea  of  res  adjudicata  as  between  two  indi- 
viduals can  not  be  avoided  because  in  the  second  suit  there  are  other 
persons  parties  who  were  not  such  in  the  first  suit.  There  is  no  deny- 
ing the  fact  that  in  those  injunction  suits  Mrs.  Ledoux,  executrix,  was 
party  on  the  one  side,  and  the  major  children  of  Ledoux  on  the  other 
side.  There  is  no  disputing  the  fact  that  the  same  parties  are  at  issue 
in  this  suit.  The  issues  hei*e  are,  the  ownership  of  and  the  validity  of 
the  said  children's  title  to  said  lots,  and  the  ultimate  liability  of  said 
lots  for  the  payment  of  intervener's  claim.  The  issues  in  the  injunction 
suits  were  the  same.  The  plaintiffs  in  injunction  distinctly  allege  their 
ownership,  set  forth  their  title,  set  forth  the  release  of  mortgage,  and 
aver  that  by  reason  of  these  things  the  property  is  theirs  and  is  exempt 
from  said  debt,  and  pray  for  such  exemption,  for  damages,  and  for  gen- 
eral relief.  The  defendant  in  injunction  (Mrs.  Ledoux,  executrix,)  denies 
generally  plaintiff  *s  allegations,  and  disclaims  any  intentions  to  seize  their 
property,  to  wit,  the  lots  in  question.  This  general  denial  put  at  issue 
plaintiff's  ownership — put  at  issue  the  fact  of  release  and  the  exemption 
pleaded.  The  release  of  the  lots  by  the  defendant  in  injunction  and  her 
plea  thereof  could  not  have  the  eflfect  of  destroying  this  issue.  It  might 
perhaps  be  construed  into  a  judicial  confession  of  the  truth  of  plaintiffs 
allegations;  and  if  so  construed,  it  was  only  another  and  stronger  reason 
for  the  judgments  which  were  rendered  perpetuating  the  injunctions, 
recognizing  plaintiff's  ownership  of  the  property  and  its  exemption  from 
defendant's  debt 

All  the  identities  constituting  the  thing  adjudged  are  present.  In 
both  suits  the  parties  are  the  same;  their  capacities  are  the  same ;  the 
thing  is  the  same,  to  wit,  lots  4,  5,  6,  and  7;  the  cause  of  action  is  the 
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same,  to  wit,  ownership  and  exemption  of  the  property.  The  plea  of 
res  adjudicata  is  therefore  good  against  the  intervenor,  and  she  has 
therefore  no  legal  right  or  interest  in  questioning  the  titles  of  defend- 
ants. Nothing  is  shown  subsequent  to  the  date  of  said  judgments,  Decem- 
ber 21,  1874,  from  which  can  be  inferred  any  renunciation  by  these 
defendants  of  the  benefits  of  said  plea. 

Second — CJan  the  administrator,  where  there  are  no  credltore.  main- 
tain a  real  action  like  the  present,  when  the  heirs  of  the  estate  he  ad- 
ministers are  present,  but  are  not  all  made  parties  to  the  suit?  In  Hart 
vs.  Boni,  6  La.  99,  this  court  held  with  reference  to  this  subject,  that  "ic 
suits  by  executors  to  recover  the  deceased's  property,  the  heirs  if  int^- 
ested  and  present  should  be  made  parties  to  the  action."  It  is,  besides, 
a  fair  deduction  from  article  123  C.  P.  that  executors  and  administratora 
can  not  where  the  heirs  are  present  maintain  alone  real  actions  like  the 
present.  The  propriety  of  such  a  rule  \a  made  manifest  by  the  case 
before  us.  The  minor  heirs,  who  are  no  parties  to  this  suit,  have  aloite 
the  right  to  question  the  validity  and  reality  of  the  sales  by  their  father 
to  their  co-heirs.  Nan  constat,  that  they  will  ever  desire  to  question  it 
It  is  therefore  unnecessary  for  us  to  discuss  the  effect  of  these  sales  by 
the  surviving  husband  in  community,  as  the  necessary  parties  are  ni>t 
before  us  for  its  determination. 

It  18  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  and  de- 
creed that  the  demands  of  the  intervenor  be  rejected  and  disaUowed, 
and  that  the  plaintiff's  demands  be  rejected  as  in  case  of  nonsulL  The 
<)osts  of  both  courts  to  be  borne  by  plaintiff  and  intervenor. 


No.  7017. 
Scott  &  Williams  vs.  the  Shebiff  et  al. 

It  is  only  in  cases  in  which  the  execution  of  ajudf^ment  is  enjoined,  that,  on  the  tml 
of  the  Injunction,  the  sureties  on  the  injunction  bond  are  parties  to  the  suiL  It 
is  therefore  only  in  such  cases  that  the  sureties  can  be  condemned  in  damages 
in  the  judfirment  dissolving;  the  injunction.  In  all  other  cases  the  sureties  must 
be  proceeded  against  by  a  separate  action  on  the  bond. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Hough,  J. 

A,  W,  Boberts  and  Leonard  &  Kennedy  for  plaintiff  and  appellant. 
Montgomery  &  Deloney  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    Algernon  Manning,  the  real  defendant  in  this  suit, 
obtained  from  the  parish  court,  as  creditor  of  the  succession  of  Wil- 
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liam  Sutton,  an  order  authorizing  the  sale  of  property  belonging  to 
said  succession,  to  satisfy  his  claim.  This  order  was  obtained  with  the 
consent  of  R.  R  Scott,  one  of  the  plaintifliB,  who  was  then  acting  as  the 
executor  of  William  Sutton's  will. 

Under  Manning's  application,  a  writ  issued  to  the  sheriff  and,  in 
obedience  to  its  terms,  he  took  possession  of  twenty-five  mules  invento- 
ried as  the  property  of  Sutton,  placed  them  in  charge  of  Williams,  one 
of  the  plaintiffo,  as  keeper,  and — on  the  thirty-first  of  December  1874 — 
he  offered  at  public  auction,  after  an  advertisement  of  a  month,  twenty 
of  said  mules,  which  he  adjudicated  to  Algernon  Manning  for  about 
eighty  dollars  each,  and  instantly  delivered  to  his  agent  and  attorney. 
Neither  that  sale,  nor  the  order  under  which  it  was  made  was  intro- 
duced in  evidence  on  the  trial. 

Two  days  after  the  sale  and  delivery  of  the  mules  to  Manning, 
plaintiffs  presented  to  the  district  judge  a  petition  in  which  they  alleged 
that  the  mules,  to  sell  which  an  order  had  been  procured  at  the  request 
of  one  of  them,  and — in  pursuance  to  that  order — left  in  the  other's 
charge,  as  the  sheriff's  keeper,  were  not  the  property  of  the  estate  of 
William  Sutton,  but  had  been  purchased  by  and  belonged  to  them. 

In  their  petition,  they  also  averred  that  the  sheriff  had  attempted 
to  sell  said  mules  on  the  thirty-first  of  December  1874,  and  prayed  for 
writs  of  injunction  commanding  the  sheriff  and  Manning,  *'  not  to  pro- 
ceed any  further  in  the  seizure  of  said  mules,  not  to  take  them  from 
their  possession,  or  attempt  to  hold  them  until  further  order  of  the- 
court." 

On  their  representations,  the  injunction  applied  for  was  granted  by 
the  parish  judge,  in  the  absence  of  the  district  judge,  on  condition  that 
plaintiffs  should  furnish  bond  in  the  sum  of  two  thousand  dollars.  The 
required  bond  was  given,  with  D.  L.  Morgan  and  Wm.  Maguire,  as. 
sureties. 

In  answer  to  the  injunction.  Manning  urges  its  illegality  and  the 
illegality  of  all  the  proceedings  had  under  it,  alleges  that  plaintiffs  have 
taken  possession  of  the  mules  acquired  by  law,  and  asks  that  they  and 
the  sureties  on  the  injunction  bond  be  condemned  to  pay  him  the  sum 
of  two  thousand  dollar?,  the  value  of  the  mules,  and — besides — his 
attorney's  fees. 

The  .case  was  tried,  plaintiffs'  injunction  dissolved  and  they  and 
their  sureties  on  the  injunction  bond  condemned  to  pay  to  defendant^ 
as  special  damages  for  the  value  of  the  mules  and  attorney's  fees,  thir- 
teen hundred  and  ten  dollars.  From  that  judgment,  D.  L.  Morgan,  one 
of  the  sureties  has  alone  carried  his  appeal  to  this  court. 

It  is  only  in  those  cases  in  which  the  execution  of  a  judgment  i» 
enjoined,  that — on  the  trial  of  the  injunction — the  sureties  on  the  bond 
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are,  by  law,  considered  as  parties  to  the  suit.    In  all  others,  the  success- 
ful defendant  is  left  to  his  action  on  the  bond. 

C.  R304.    3d  A.  476.    1  R.  R  U2.    17  L.  176. 

Fully  convinced  themselves  of  that  indisputable  fact,  defendants 
counsel— in  the  last  paragraph  of  their  brief — dismiss  that  important 
question  with  the  remark  "  that  it  is  not  raised,  and  need  not  be  dis- 
cussed." 

D.  L.  Morgan  was  not  a  party  to  the  suit  in  which  the  judgment 
appealed  from  was  rendered.  That  was  so  manifest,  that  the  bond  on 
which  alone  he  could  have  been  held  liable,  and  which — ^as  to  him— 
could  not  be  considered  as  a  part  of  the  proceedings  which  were  before 
the  court,  was  not  even  introduced  in  evidence.  He  appeared  in  thai 
court  only  after  the  rendition  of  the  judgment,  to  appeal  from  it,  and  be 
contends — here — that  it  was  premature.  Of  this,  there  can  be  no  doubt 
and  Manning's  own  interest  commands  the  judicial  declaration  of  an 
indefensible  nullity. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that,  as  to  D.  L 
Morgan,  the  judgment  appealed  from  is  annulled,  avoided  and  reversed 
at  defendant's  costs  in  both  courts,  and  that  every  right  and  action  d 
said  defendant  on  the  bond  herein  referred  to,  and  every  other  right  or 
action  to  which  he  may  be  entitled  on  account  of  plaintiffs'  injunction, 
be  and  they  are  specially  reserved. 


No.  7093. 

State  ex   rel.   Zuntz  &  Spoul  vs.  the  Ji'dge  of  the  Fifth  Distbiit 

Court  et  al. 

The  appellee  has  the  ripht  to  reiiulrethat  the  sureties  on  an  appeal  bond,  whoha^^ 
si(?ned  the  bond  jom/Zy,  shall  all  reside  within  the  jurisdiction  of  the  court  wb"?^ 
judj?ment  has  been  appealed  from,  when  the  respective  sum  for  which  <^«-4 
surety  has  bound  himself  must  be  computed,  in  order  to  make  up  the  nvo**>>tii} 
amount  of  the  bond. 

A  PPLICATION  for  writs  of  mandamus  and  prohibition. 

Richardson  &  Maormler  for  relators. 

Singleton  &  Browne  and  McGloin  &  Ntjcan  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  On  motion  the  suspensive  appeal  granted  in  this  case  was 
sot  aside,  on  the  ground  that  one  of  the  sureties  in  the  appeal  bond 
was  not  legally  sufficient,  because  he  resides  in  the  Sixth  Munlcipai 
District  of  the  city  of  New  Orleans. 

The  bond  in  this  case  is  not  solidary  but  joint,  each  surety  bindiog 
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himself  for  part  only  of  the  amount;  and  the  single  question  is  as  to  the 
sufficiency  of  one  of  them,  J.  D.  Britton,  on  the  ground  stated. 

In  the  cases  of  Remmers,  and  State  vs.  Williams,  both  reported  in 
129th  Annual,  we  had  occasion  to  review  the  several  acts  of  the  Legisla- 
ture by  which  the  cities  of  Jeflferson  and  Carrollton  were  annexed  to  the 
parish  of  Orleans  and  became  respectively  the  Sixth  and  Seventh  Mu- 
nicipal Districts  of  the  city  of  New  Orleans.  We  decided  that  by  the  act 
of  1876,  No.  45,  p.  86,  the  Second  Judicial  District  Court,  for  tl>e  Sixth 
and  Seventh  Municipal  Districts,  was  vested  with  unlimited  exclusive 
criminal  jurisdiction,  and  exclusive  civil  jurisdiction,  in  cases  involving 
an  amount  exceeding  $100,  except  in  matters  of  probate;  and  that  the 
inhabitants  of  these  districts  were  not  amenable  to  the  ordinary  civil 
jurisdiction  of  the  courts  of  the  First  Judicial  District. 

In  1877,  the  Legislature,  by  Act  No.  85,  p.  124,  extra  session,  repealed 
Act  No.  45,  of  1876,  and  annexed  the  Sixth  and  Seventh  Municipal  Dis- 
tricts to  the  First  Judicial  District,  so  as  to  subject  the  inhabitants  of 
the  entire  parish  of  Orleans  to  the  jurisdiction  of  the  same  courts  of 
the  city  of  New  Orleans;  but  this  act  is  not  to  take  effect  until  the  expira- 
tion of  the  term  of  office  of  the  present  judge  of  the  Second  Judicial 
District,  which  will  be  after  the  general  election  in  November,  1880. 

The  Code  of  Practice,  art  575,  and  the  act  No.  24  of  1876,  require, 
in  plain  terms,  that  the  surety  in  an  appeal  bond  shall  bb  a  person 
'"residing  within  the  jurisdiction  of  the  court,"  that  is,  the  court  in  which 
the  judgment  was  rendered. 

Counsel  for  relators  maintain  that,  as  the  bond  in  this  case  is  joint 
and  not  solidary,  all  the  sureties,  according  to  the  Code  of  Practice,  art. 
165,  No.  6,  might  be  sued  in  the  same  court,  and  they  cite  a  number  of 
■cases  to  the  effect  that,  by  contracting  a  joint  obligation,  the  obligors 
waive  the  privilege  of  domicile. 

Ope  of  these  cases  simply  decides  that  where  two  persons  sign  a 
note  which  reads,  "  I  promise  to  pay"  the  obligation  is  several  as  well  as 
joint,  Bank  vs.  Sterling,  2  La.  60 ;  and  three  of  them  decide  that  all  the 
joint  obligors  must  be  made  defendants  in  a  suit  on  the  obligation;  and 
that  no  judgment  can  be  rendered  against  one  or  more  of  them  unless 
All  are  parties.  Mayor  vs.  Ripley,  5  La.  120;  Toby  vs.  Hart,  8  La.  523; 
Thompson  vs.  Chretien,  3  Rob.  26. 

In  Wallace  vs.  Glover,  3  R.  411,  it  was  decided  that  the  surety  in  a 
bond  given  for  the  release  of  property  attached  was  amenable  to  the 
jurisdiction  of  the  court  in  which  the  attachment  suit  was  brought, 
Although  he  resided  in  another  parish;  and  in  Whitehead  vs.  Woolfolk, 
3  An.  42,  it  was  decided  that  the  sureties  of  the  receiver  of  a  partner- 
ship were  amenable  to  the  jurisdiction  of  the  court  by  which  the  receiver 
was  appointed,  without  respect  to  their  domicile.  The  court  held  in  both 
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these  cases  that  the  contract  was  a  waiver  of  the  personal  privflege  of 
domicile,  and  made  the  sureties  amenable  to  the  tribunal  in  which  the 
main  action  was  pending. 

All  of  these  decisions  were  anterior  to  the  act  of  1861,  amending  arl 
162  of  the  Ck>de  of  Practice,  which  forbids  the  election  of  a  domicile  or 
residence  for  the  purpose  of  being  sued;  and  it  may  be  qaestioned 
whether  a  person  could,  validly,  agree  in  advance,  at  the  time  of  signiqg 
a  judicial  bond,  to  subndt  to  the  jurisdiction  of  a  court  to  which  he  wbs- 
not  otherwise  amenable,  merely  for  the  purpose  of  qualifying  himself  as 
surety. 

The  decisions  just  referred  to,  which  relate  to  suits  against  joint 
obligors,  and  many  others  might  be  cited  to  the  same  effect,  are  based 
upon  art.  2080,  of  the  CivU  Ck>de— 2085  of  the  Revised  Civil  Code— which 
provides  that,  ''In  every  suit  on  a  joint  contract,  all  the  obligors 
must  be  made  defendants."  Of  course,  if  they  resided  in  different  par- 
ishes, they  could  be  dted  to  answer  in  the  parish,  the  domicile  of  one  of 
them,  in  which  the  plaintiff  might  choose  to  bring  his  suit;  and  the 
Bevisi  d  Code  of  Practice,  art  165,  No.  6,  did  but  formulate  this  neces- 
sary rule,  by  providing  that,  "  when  the  defendants  are  joint  obligon; 
they  may  be  cited  at  the  domicile  of  any  one  of  them." 

It  may  be  that,  under  the  dominion  of  this  rule,  one  of  the  sureties 
in  an  appeal' bond,  in  which  each  of  them  bound  himself  for  part  of  the 
amount  only,  could  not  have  pleaded  hii$  domicile  successfully;  but  a^^ 
No.  103  of  1870,  published  in  the  acts  of  1871,  page  18,  enacts,  section  % 
'*  that  hereafter,  in  all  suits  against  joint  obligors,  it  shall  be  unneces- 
sary to  make  all  the  joint  obligors  parties  to  the  suit;  but  each  of  the 
joint  obligors  may  be  sued  and  a  judgment  obtained  against  them  sepa- 
rately for  the  proportion  of  the  debt  or  obligation  due  by  them  respect- 
ively, whether  all  are  joined  in  the  suit  or  not." 

It  logically  follows  that  the  argum^it  ex  necessitate  has  lost  its 
force;  and  that  joint  obligors  can  no  longer  be  compelled  on  that  ground 
alone,  but  only  in  virtue  of  positive  law,  to  answer  before  a  tribunal  to 
the  jurisdiction  of  which  they  are  not  amenable,  generally,  by  reason  of 
their  domicile. 

The  decisions  relied  upon  are  wholly  inapplicable.  If  it  were  true 
that  a  surety  in  an  appeal  bond,  not  solidary  but  joint  only,  could  be 
compelled,  notwithstanding  the  act  No.  103  of  1870,  without  regard  to 
his  domicile,  to  answer  before  the  tribunal  in.  which  the  original  suit  was 
brought,  it  would  not  thence  follow  that  the  appellee  would  be  bound  to 
accept  him  as  surety.  It  is  the  right  of  the  appellee  to  demand  and  to 
insist  that  the  security  upon  which  his  right  to  enforce  his  judgment  is 
suspended  shall  be  in  strict  conformity  to  law.  He  may,  if  he  chooses, 
accept  without  objection,  a  surety  residing  in  a  distant  parish,  or  whose* 
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entire  property  liable  to  seizure  is  io  another  State;  but  the  law  does  not 
compel  him  to  accept  any  other  than  "  good  and  solvent  security,  resid- 
ing within  the  jurisdiction  pf  the  court,  and  having  property  liable  to 
seizure,  to  the  amount  of  the  obligation,  within  the  State."  Act  of  1876, 
page  49,  50. 

If  the  mere  fact  of  signing  a  judicial  bond  invests  the  surety  with 
the  quality  of  ''residing  within  the  jurisdiction  of  the  court,"  this  require- 
ment of  the  law  is  without  meaning  or  effect  It  might  be  proper  to 
hold  that  the  person  who  has  signed  a  judicial  bond  as  surety  should 
be  concluded,  and  not  permitted  to  set  up  the  plea  of  domicile  in  a  pro- 
ceeding to  enforce  the  bond;  but  a  judicial  tribunal  has  no  more  power 
to  accept  as  surety  in  an  appeal  bond  a  peison  not  residing  within  the 
jurisdiction  of  the  court,  than  it  would  have  to  accept  as  such  surety  a 
person  not  having  within  the  State  property  liable  to  seizure  to  the 
amount  of  the  obligation. 

The  amount  for  which  the  three  unquestioned  sureties  bound  them- 
selves in  this  case  does  not  exceed  by  one  half  the  amount  of  the  judg- 
ment, including  principal  and  interest  due  up  to  the  date  at  which  it  was 
rendered.  The  other  surety,  Britton,  lacked  the  qualification  of  residing 
within  the  jurisdiction  of  the  court,  as  required  by  law;  and  the  district 
court  had  not,  nor  have  we,  the  power  to  relieve  the  relators  of  the  con- 
sequences of  this  fatal  objection. 

The  writs  of  mandamus  and  prohibition  prayed  for  are  refused;  and 
this  proceeding  is  dismissed  at  the  cost  of  relators. 


No.  6889.  jj^  g22 

Robert  Monatt  vs.  E.  T.  Parker,  Public  Administrator. 

One  who  has  made  a  donation  hder  rho$  of  immovable  property  to  his  oonoubine, 
can  not.  on  the  latter's  death,  recover  the  property,  on  the  ground  that  the  dona- 
tion violated  a  prohibit^^ry  law,  and  was  opposed  to  firood  morals. 

A  PPEAL  from  the  Fifth  District  CJourt,  parish  of  Orleans.    Rogers,  J. 

Edward  Phillips  for  plaintiff  and  appellant. 

W.  O.  Denegre  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  The  plaintiff  alleges  in  his  petition  that  he  purchased  a 
mulattress  slave  named  Mathildein  1847,  whom  he  emancipated  in  1858; 
and  that  he  lived  in  concubinage  with  her  from  the  date  of  his  purchase 
until  her  death,  which  occurred  in  April,  1877. 

That  on  the  third  of  May,  1870,  he  purchased  a  certain  lot  of  ground 
for  $1500,  for  wiiich  he  paid. 


586  SUPREME  COURT  OF  LOUISIANA. 


Honatt  V8.  Parker. 


That  being  about  to  make  a  voyage  to  Europe,  and  desiring  to  make 
provision  for  his  concubine  in  the  event  of  his  death  during  his  absence; 
he  caused  the  title  to  this  let  to  be  taken  in  her  name  by  notarial  act. 

That  he  was  absent  in  Europe  about  six  months,  and  on  his 
return  he  had  buildings  and  improvements  put  on  the  property,  which 
cost  some  $3000,  all  of  which  he  paid;  that  he  also  paid  the  taxes  on  the 
property,  collected  the  rents  and  gave  receipts  for  them  in  his  name: 
that  Mathilde  had  no  means;  that  he  is  the  lawful  owner  of  the  prop- 
erty; and  has  been  in  possession  since  the  purchase,  in  1870. 

That  after  the  death  of  Mathilde  he  paid  the  expenses  of  her  last 
illness,  funeral  expenses,  and  all  the  debts  of  the  succession;  that  she 
had  nothing,  and  her  succession  owed  nothing;  and  that  she  left  no  as- 
cendants, nor  descendants,  nor  collateral  relatives,  nor  legal  heirs. 

That  Parker,  public  administrator,  has  been  appointed  administra- 
tor of  her  succession;  and  has  taken  possession  of  the  property  in 
question,  as  belonging  to  the  succession,  and  has  obtained  an  order  of 
court  requiring  it  to  be  inventoried  as  well. 

That  the  notarial  act  of  May  3, 1870,  the  conveyance  of  the  property 
to  Mathilde,  is  null  and  of  no  effect,  and  in  violation  of  **  positive  pro- 
hibitory law;"  and  if  the  act  can  have  any  effect,  it  is  only  as  a  donation 
from  petitioner  to  his  concubine,  which  is  prohibited  by  law,  and  is  con- 
trary to  good  morals  and  public  policy. 

The  suit  is  brought  to  recover  the  property,  and  thirty  dollars  a 
month  for  rent  during  the  time  the  administrator  holds  possession;  and 
to  have  the  act  of  May  3, 1870,  so  far  as  it  purports  to  convey  any  right 
or  title  to  Mathilde,  decreed  to  be  absolutely  null  and  void  and  of  no 
effect  whatsoever. 

The  administrator  excepted  that  the  petition  exhibits  no  cause  of 
action  against  him;  and  plaintiff  is  appellant  from  the  judgment  main- 
taining that  exception  and  dismissing  the  suit. 

We  think  the  reference  to  "  good  morals  and  public  policy  "  com« 
with  rather  a  bad  grace  from  plaintiff,  who  prostituted  his  own  slave, 
made  her  his  concubine,  and  lived  with  her  in  that  degraded  relation  for 
thirty  years,  in  flagrant  violation  of  "  good  morals,  public  policy,"  ana 
common  decency. 

The  law  does,  indeed,  prohibit  donations  of  immovables  between 
those  who  have  lived  in  concubinage;  and  of  movables  exceeding  one 
tenth  of  the  value  of  their  estates,  respectively:  R  C.  C.  1481;  but  such 
dispositions  can  not  be  attacked  by  the  parties  themselves.  The  heirs 
or  the  creditors  of  the  donor  may  invoke  the  nullity  of  donations  in 
fraud  of  the  law  and  of  their  rights  by  alleging  and  proving  his  turpi- 
tude, which  he  would  not  have  been  permitted  to  do  in  his  own  behalf. 

That  which  one  promises  to  give  for  an  illegal  or  immoral  oonsid- 
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eration  he  can  not  be  compelled  to  give;  and  that  which  he  has  given  on 
such  a  consideration  he  can  not  recover.  The  law  will  not  aflford  relief 
to  either  party,  in  pari  causd  turpitudinis;  but  leaves  them  just  where 
they  have  have  placed  themselves.  See  Mnlhollan  vs.  Voorhies,  3  N.  S. 
46;  Gravier  vs.  Carraby,  17  La.  118;  Pucket  vs.  Clarke,  3  Rob.  82. 

The  Roman  law  did  not  permit  that  to  be  recovered  which  had  been 
given  for  an  illegal  or  immoral  consideration;  nor  did  it  allow  any  action 
to  enforce  promises  and  undertakings  made  on  such  consideration.  Such 
an  action  as  that  brought  by  plaintiff  in  this  case  would  not  have  been 
tolerated  under  that  system  : 

"  Si  oh  stuprum  d^ium  sit  *  *  *  quod  mereirici  datur, 
repeti  non  potest"  Dig.  lib.  12,  tit.  5, 1.  4.  The  rule  and  the  reason  for 
it  are  stated  very  clearly  and  forcibly  by  the  Emperor  Antoninus : 

"  CuTJi  te  propter  turpem  causam,  contra  disciplinani  temporum  me- 
orum,  domwn  adversaries  d£dis8e  profitearis:  frusU^a  earn  tibi  restitui 
deslderas,  cum  in  pari  causd  j^tossessoris  conditio  melior  habeatur"  Code, 
lib.  4,  tit.  7, 1.  2. 

It  may  be  questioned  whether  the  concubine  of  her  master  who  con- 
tinues in  that  relation  after  her  emancipation  is  in  paH  causd  turpitu- 
dinis with  him.  It  is  certain  that  he  could  not,  during  her  lifetime,  have 
maintained  an  action  against  her  for  the  recovery  of  the  property  ;  and 
her  death  has  not  invested  him  with  any  right  which  he  had  not  during 
her  life.  All  that  plaintiff  alleges  in  his  petition  may  be  true;  it  must  be 
assumed  to  be  true  for  the  purposes  of  this  decision;  but  it  only  serves 
to  show  that  he  is  attempting  now  to  avoid  the  legitimate  consequences 
of  his  own  acts  and  conduct  in  violation  of  *'  good  morals  and  public 
policy." 

The  exception  was  properly  maintained,  and  the  judgment  appealed 
from  is  affirmed  with  costs. 


No.  7059. 

Broadway  Saving.s  Bank  of  St.  Louis  vs.  Edward  Vorster  et  al. 

^hereanaffont.  clothed  with  power  to  aceeot  bills,  has  accepted  a  bill  in  the  name  of 
his  principal,  the  latter  can  not  escape  liability  as  acceptor,  on  the  firround  that 
he  had  no  interest  in  the  transaction  in  which  the  bill  was  driven,  and  that  he 
had  recoiv<»d  no  conslderntion,  unless  he  proves  that  his  asrent,  to  the  knowl- 
edge of  the  holder  of  the  bill,  has  abused  his  power. 

k  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe^ 

Braughn^  Back  &  Dinkelsptel  for  plaintiff  and  appellee. 

Sam.  JK.  d;  C.  L.  Walker  f^r  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.     Separate  suits  were  brought  and  separate  judgments 
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were  rendered  agaiast appellant  in  favor  of  the  Broadway  Savings  Bank 
of  St  Louis,  on  two  bills  of  exchange,  drawn  by  A.  W.  Scholcaibazg,  to 
the  order  of  L  B.  Ereiger,  Jr.,  cashier,  dated  at  St  Louis;  one,  twenty- 
fifth  July,  1877,  for  two  thousand  dollars,  the  other  thirtieth  August, 
1877,  for  twenty-five  hundred  dollars;  with  exchange  on  New  York, 
addressed  to  Edward  Yorster,  at  New  Orleans,  accepted  by  writing 
across  the  face  "  p.  p.  Edward  Vorster,  I.  Linden  Schmidt" 

The  defense  is  want  of  authority  in  Linden  Schmidt,  and  want  of 
consideration;  and  by  agreement,  one  appeal  was  taken,  and  one  bond 
given,  and  both  cases  brought  up  as  one. 

Interrogatories  on  facts  and  articles  were  propounded  to  Torster; 
and  he  answered  that  "  Linden  Schmidt  did  hold  my  power  of  attorney 
for  the  transaction  of  my  business,  at  the  date  of  the  draft  sued  on, 
which  procuration  had  been  executed  in  contemplntion  of  my  absence 
from  this  city  in  the  year  1876;  the  same  was  in  writing,  and  is  now  on 
file  in  the  New  Orleans  National  Bank." 

He  submits  to  the  consideration  of  the  court  whether  this  power 
authorissed  Linden  Schmidt  to  use  his  name  for  accepting  bills  of  third 
parties,  "  or  the  draft  sued  on,  in  which  I  had  no  interest  and  for  which 
there  was  no  consideration  in  my  behalf." 

He  also  states  that  he  is  advised  by  his  counsel  that  he  is  neither 
morally  nor  legally  bound  for  the  payment,  **  the  said  draft  bein^  soldy 
for  a  transaction  for  the  benefit  of  A.  W.  Schulenburg  alone,  in  which  I 
was  not  interested,  and  for  which  I  had  received  no  consideration.'^ 

The  power  of  attorney  was  produced  on  subpoena  duces  ier*tm^ 
directed  to  the  president  of  the  New  Orleans  National  Bank,  in  which 
it  had  been  deposited,  for  the  reason,  no  doubt,  that  Yorster  kept  his 
account  in  that  bank.  It  is  dated  twenty-third  March,  1876,  and  is  in 
the  usual  form,  that  is,  it  is  such  a  power  as  the  merchants  of  New  Or- 
leans are  in  the  habit  of  giving  to  their  confidential  clerks.  It  gives 
authority  to  the  agent,  among  other  things,  **  to  make  and  indorse  prom- 
issory notes  in  the  name  of  the  constituent,  and  to  draw,  indorse,  and 
accept  bills  of  exchange." 

There  is  nothing  that  Yorster  could  have  done,  in  person,  that  Lin- 
den Schmidt  could  not  have  done,  under  the  power,  in  and  about  the 
business,  contracts,  and  property  of  Vorster.  No  doubt  Vorster  under- 
stood and  intended,  ^nd  all  other  business  men  would  so  understand, 
that  this  power  was  not  to  be  used  for  any  business  or  purposes  of  Lin- 
den Schmidt,  but  only  for  the  business  of  Yorster. 

It  is  by  no  means  unusual,  it  is  of  daily  occurrence,  for  merchants 
at  St.  Louis  to  draw  bill  on  their  correspondents,  merchants  of  New  Or- 
leans. Indeed,  the  commercial  relations  between  the  two  cities  make 
this  a  necessity.    A  merchant  at  St  Louis  draws  a  bill  on  a  merchant  at 
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New  Orleans,  to  the  order  of  the  cashier  of  a  bank  at  St.  Louis.  It  is 
sent  forward  to  be  presented  for  acceptance;  and  it  is  accepted  by  a 
person  who  has  ample  and  express  power  to  do  that  precise  thing.  A 
month  later,  the  same  merchant  at  St.  Louis  draws  in  favor  of  the 
cashier  of  the  same  bank,  on  the  same  merchant  at  New  Orleans;  and, 
like  the  first,  it  is  sent  forward,  and  accepted  in  the  same  manner;  and 
the  drawer  gets  the  money  from  the  bank,  less  the  discount 

The  drawee  does  not  set  up  any  want  of  consideration  as  between 
the  drawer  and  the  payee;  on  the  contrary,  in  his  answer  to  the  interrog- 
atories on  facts  and  articles,  he  says  the  drafts  were  solely  for  the 
benefit  of  the  drawer,  which  can  mean  nothing  else  than  that  the  drawer 
received  from  the  payee  sufficient  consideration.  Indeed,  this  would  be 
presumed.  What  he  complains  of  is,  that  he  was  not  interested,  and 
received  no  consideration. 

It  frequently  happens  that  bills  are  drawn  and  accepted  solely  for 
the  benefit  of  the  drawer;  it  also  is  not  unusual  for  merchants  living  in 
different  cities  to  establish  mutual  credits,  with  the  understanding  and 
expectation  that  shipments  will  be  made  by  the  one  to  the  other,  by 
which  both  will  be  benefited;  and  they  agree  to  accept  the  one  for  the 
other,  as  interest  or  convenience  may  require,  and  indorsements  and 
acceptances,  purely  for  accommodation,  are  very  common. 

It  will  be  observed  that  defendant  does  not  state  that  Schulenburg 
had  no  authority  to  draw;  nor  does  he  charge  that  Linden  Schmidt 
abused  his  confidence,  and  availed  himself  of  the  power  for  his  own 
benefit  or  purposes.  He  deals  candidly  with  the  affair;  admits  the  giving 
of  the  power  to  Linden  Schmidt,  and  rests  his  case  upon  the  ground 
that  he  was  not  interested  in  the  transaction  for  which  the  drafts  were 
given,  and  that  he  had  received  no  consideration. 

The  question  of  consideration,  as  between  the  drawer  and  the 
drawee,  is  one  with  which  the  payee,  or  other  holder  before  maturity, 
has  nothing  to  do;  and  there  could  be  no  such  thing  as  public  confidence, 
no  safety  in  dealing  with  commercial  paper,  if  the  holder  were  compelled 
to  inquire  into  the  relations  or  state  of  accounts  between  the  drawer 
rfhd  the  drawee. 

The  drawing  of  the  two  bills,  in  this  case,  at  an  interval  of  some- 
thing over  a  month,  and  the  acceptance  by  Linden  Schmidt  of  both, 
create  a  strong  presumption  that  Schulenburg  did  not  draw  without 
authority;  and  this  presumption  is  by  no  means  impaired  by  the  entire 
failure  of  Vorster  to  suggest  that  the  drawing  was  not  authorized.  The 
inference  is  legitimate,  entirely  fair,  that  these  bills  were  drawn  in  view 
of  dealings  between  the  parties  by  which  Vorster  i^xpected  to  be  in 
funds  to  meet  them  at  maturity;  that  this  expectation  was  not  realized; 
and  that  Yorster  did  not,  therefore,  receive  any  consideration,  or  the 
consideration  which  he  had  expected  and  relied  upon. 
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But  there  is  do  occasion  to  resort  to  preenmptlons.  Plaintiff  holds 
two  bills,  drawn  on  Yorster,  and  accepted  in  his  name  by  a  pereoo  to 
whom  Vorster  had  given  written  and  express  authority  "  to  draw,  in- 
dorse, and  accept  bills  of  exchange;"  and  Yorster  is  bouDd  unles  be 
can  show  that  his  agent,  to  the  knowledge  of  the  holder,  abused  his 
power.  Those  who  give  such  extraordinary  powers  incur  the  risk  d 
loss  by  the  imprudence  or  by  the  fraud  of  the  agent;  but  they  meet 
attribute  this  only  to  their  own  misfortune,  or  want  of  proper  caution  is 
selecting  the  agent  to  be  intrusted  with  such  large  powers.  Neither  fraud 
nor  imprudence  is  imputed  to  Linden  Schmidt,  nor  is  there  any  aUega- 
tion  in  the  answer  of  defendant,  nor  in  his  answer  to  the  interrcgatones 
on  facts  and  articles,  which  tends  to  relieve  him  of  the  obligatioDS  ci 
acceptor,  resulting  from  the  act  of  his  duly  authorized  agent. 

The  fact  that  the  words  "  with  exchange  on  New  York"  were  used 
in  the  bills  does  not  affect  their  character  as  bills  of  exchange,  as  aiig:i]ed 
by  appellants*  counsel,  but  it  tends  to  show  that  there  was  some  agree- 
ment or  understanding  between  Schulenburg  and  Yorster,  by  wiiidi 
Yorster  was  to  pay  at  the  maturity  of  the  first  bill  such  sum  as  would 
purchase  exchange  on  New  York  for  82000;  and  at  the  maturity  of  th<» 
second  bill  such  sum  as  would  purchase  like  exchange  for  82500. 

The  judgments  appealed  from  are  therefore  affirmed  with  cost& 


No.  7046. 
Mary  M.  Pendfxjast,  Administratrix,  vs.  Geo.  Schawtz  et  al.. 

The  allf»pration  of  a  plaintiff  in  a  suit  to  recover  property,  (alleged  to  be  unlawfully 
in  the  defendant's  poBseasion)  that  he  had  bought  the  property,  but  h:»d  nem- 
paid  for  it,  and  hence  that  it  still  belonged  to  the  yendor,  is  not  a  disclaimer  of 
title,  which  can  be  pleaded  by  defendant  in  estoppel,  in  a  subsequent  salt  to 
recover  the  property,  brought  by  the  legal  representative  of  the  plaintifEs. 

A  defendant  can  not  dispute  the  title  of  the  person  under  whom  he  holds^ 

Not  only  good  faith,  and  possession  of  real  estate  for  ten  years  is  required,  but  al^>> 
a  legal  and  tr&n&feroblQ  title  of  ownerahip  is  required  in  order  to  acquire  said 
property  by  prescription. 

The  ownership  acquired  in  virtue  of  a  conHscaiion  sale,  under  the  act  of  Gongr«ts 
of  1862  amounted  to  a  mere  usufruct.  It  was  and  could  be  only  imperfect,  and 
was  to  terminate  with  the  life  of  him  against  whose  interests  and  property  tb$ 
confiscation  proceedings  were  directed.  There  is  wanting  therefore  In  the  title 
of  one  who  purchased  the  property  at  a  confiscation  sale  the  quality  of  owner 
ship  necessary  to  enable  him  to  prescribe. 

The  fact  that  the  price  paid  by  a  purchaser  of  property  at  a  confiscation  sale  was 
used  to  pay  off  a  pro-existing  mortgage  on  the  property,  does  not  entitle  eiicfc 
purchaser  to  demand  that  he  shall  be  refunded  the  price.  when.attheoxpiratiQB 
of  his  usufruct,  the  owners  of  the  property  call  on  him  to  restore  it  to  them. 
Nor  can  he  demand  that  he  shall  be  re-imbursed  what  he  has  expended  for  re- 
pairs, and  taxes  on  the  property. 
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APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea,  J. 

Herron,  Bird  &  Becde  for  plaintiff  and  appellea 

J,  W.  Burgess  and  K  &  E,  X.  Posey  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  This  suit  is  by  the  administratrix  of  the  late  Michael  Pen- 
degast,  who  was  also  his  surviving  wife,  to  recover  from  the  defendants  a 
lot  of  ground  and  improvements  purchased  under  what  is  usually 
termed  the  Confl«cati:n  Act  of  Congress  of  the  seventeenth  of  July,  1862, 
and  sold  as  the  property  of  Michael  Pendegast.  The  latter  died  on  the 
eighteenth  of  March,  1870,  and  this  suit  was  instituted  on  the  twenty- 
first  of  March,  1876.    The  defendants  set  up  by  way  of  defense — 

First — That  the  plaintiff  can  not  recover,  by  reason  of  the  judicial 
disclaimer  of  title  by  Michael  Pendegast  in  a  suit  to  recover  the  same 
property  as  heir  of  his  father.  To  this  it  is  sufficient  to  reply,  1,  that 
the  allegation  relied  on  was  that  he  bad  bought  the  property  and  never 
paid  for  it,  and  therefore  it  belonged  to  the  vendor,  a  state  of  facts  which 
did  not  divest  him  of  title  according  to  his  own  allegations.  2,  that  it 
was  adjudged  in  that  suit  that  he  had  title  as  purchaser  and  not  as  heir, 
and  that  he  could  not  thus  avoid  the  effect  of  the  confiscation  sale,  which 
was  therefore  protected  by  the  judgment;  and  lastly,  that  the  only  rights 
acquired  by  the  defendants  were  by  virtue  of  that  confiscation  sale  of 
the  property  in  controversy  as  belonging  to  Michael  Pendegast  whose 
original  title  they  could  not  therefore  dispute,  as  they  held  under 
him. 

The  second  ground  of  defense  is  the  prescription  of  ten  years,  based 
upon  alleged  possession  in  good  faith  for  more  than  that  time  under  a 
title  translative  of  property.  Not  only  good  faith  and  possession  for 
the  time  required  by  law,  but  also  a  l^al  and  transferable  title  of  owner- 
ship are  requisite  to  acquire  property  by  this  species  of  prescription. 
This  only  is  that  just  title  which  is  required.  C.  C.  3479-3483.  The 
ownership  or  right  acquired  by  the  defendants  under  the  confiscation 
sale  was  and  could  be  only  imperfect,  and  was  to  terminate  with  the  life 
of  him  against  whose  interests  and  property  the  proceedings  in  confis- 
cation are  directed.  C.  C.  490.  Section  3,  article  3,  of  the  Constitution 
of  the  United  States,  7  Wallace,  339,  9  Wallace,  339,  and  joint  resolu- 
tion of  Congress  of  the  same  date  with  the  confiscation  act  on  the  same 
subject.  Had,  however.  Congress  not  interpreted  their  act  by  their  res- 
olution, as  was  held  in  the  cases  cited,  the  claim  that  it  possessed  any 
war  or  other  power  superior  to  the  Constitution  can  receive  no  sanction 
from  this  tribunal,  and,  we  trust,  from  no  other  American  court  at  this 
day.  There  was  then  wanting  that  essential  element  in  defendants' 
title  to  enable  them  to  prescribe — ^there  was  no  title  of  perfect  owner- 
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ship,  but  only  a  right  with  us  called  usufruct,  and  elsewhere  called  a 
life  estate  during  the  life  of  Michael  Pendegast  This  would  not  sup- 
port prescription  as  to  the  full  or  perfect  ownership  against  any  one, 
still  less  against  the  representatives  or  heirs  of  him  under  whom,  and 
under  whose  title  alone  they  claim,  or  can  claim,  even  tiiat  imperfect  right 
The  defendants  claim,  in  any  event,  that  the  succession  should  be  com- 
pelled to  repay  to  them  the  amount  of  a  mortgage  existing  against  the 
property  at  the  time  of  the  confiscation  sale,  and  which  is  daimed  to 
have  been  reserved  and  paid  out  of  the  price  of  the  purchase.  They 
claim,  also,  the  value  of  certain  necessary  repairs  put  down  in  the  biief 
of  counsel  at  ^25  per  annum,  or  ^325  for  thirteen  years,  and,  also,  the 
taxes  during  their  possession  since  the  confiscation.  As  to  the  claim  to 
be  repaid  the  amount  of  the  mortgage,  it  is  sufficient  to  remark  that 
it  was  paid  not  in  addition  to  but  out  of  the  purchase  price,  which 
would  otherwise  have  gone  entirely  into  the  hands  of  the  Marshal,  and 
that  they  paid  no  more  by  reason  of  the  existence  of  the  mortgage  thaa 
they  would  otherwise  have  done.  Their  bid  was  regulated  by  the  value 
of  the  right  in  the  property  belonging  to  Pendegast  which  was  subject 
to  the  mortgage,  and  the  whole  amount  of  that  bid  was  the  considera- 
tion for  the  life  estate  or  usufruct  acquired  by  them,  the  durati<»  of 
which  depended  on  the  uncertain  event,  the  death  of  Pendegast  To 
repay  the  mortgage  debt  would  be  to  return  to  the  defendants  the  veiy 
consideration  which  they  paid  for  the  enjoyment  of  the  property  during 
aU  these  years.  Had  they  paid  it  otherwise  there  might  be  some  pre- 
text for  its  restoration;  not  so,  however,  when  it  was  only  paid  out  of 
the  price,  which  was  in  no  manner  increased  thereby. 

The  fact  that  the  mortgage  creditor  instead  of  the  Govemoient  wb6 
allowed  without  contest  by  the  latter  to  receive  so  much  of  the  price 
bid,  by  virtue  of  a  pre-existing  right,  is  no  more  reason  for  its  r^aj- 
ment  than  for  that  of  any  other  part  of  the  purchase  price.  As  to  the 
claim  to  re-imbursement  for  necessary  repairs  and  taxes,  these  are 
charges  imposed  upon  the  usufructuary  by  the  express  provisions  of 
the  law,  0. 0.  570.  571,  same,  578,  and  can  afford  no  basis  of  claim  by  the 
defendants  against  the  plaintift  As  to  the  statement  of  account  pro 
and  con  in  the  defendants'  brief,  accepting  the  figures  as  correct,  it 
would  only  prove  that  had  Pendegast  lived  longer  the  defendants'  rights 
acquired  at  the  confiscation  sale  would  have  been  more  valuable  because 
longer  enjoyed. 

We  have  not  been  asked  to  amend  the  judgment  as  to  the  time 
from  which  rent  should  be  charged  against  the  defendants. 

The  judgment  of  the  court  below  was  in  favor  of  the  plaintiffe  for 
the  recovery  of  the  property  and  rent  or  lease  price  from  judicial  de- 
mand.   It  is  correct,  and  is  affirmed. 
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No.  7014. 
School  Board  vs.  Emile  L.  Webeb  et  al. 

State  and  parish  officers,  and  the  sureties  on  their  official  bonds  may  be  sued,  on 
account  of  any  malfeasance  of  such  officers,  in  the  courts  of  the  parish  in  which 
the  officers  exercise,  or  may  have  exorcised  their  functions,  no  matter  where 
their  domiciles  may  be. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Baton  Rouge.     Yoist,  J. 

Joseph  F.  Gohan,  District  Attorney  pro  tern.,  and  Henry  C,  Meyers  for 
defendants  and  appellees. 

Wickliffe  &  Fisher  for  plaintiff  and  appellant 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Manning,  C.  J.,  and  on  the  rehearing  by  Egan,  J. 

Manning,  C.  J.  Weber  was  formerly  treasurer  of  the  School  Board 
of  West  Feliciana,  and  this  suit  is  upon  his  official  bond,  in  which  judg- 
ment is  sought  against  him  and  his  sureties.  The  suit  was  filed  in  Oct. 
1877,  and  it  seems  that  Weber  had  changed  his  residence  to  Ascension 
in  the  preceding  January. 

On  Nov.  9,  1877,  he  pleaded  to  the  jurisdiction,  and  on  same  day 
filed  an  exception,  but  with  express  reservation  of  his  rights  under  the 
former  plea,  and  without  prejudice  thereto.  On  17th.  of  same  month, 
he  answered  and  in  his  answer,  reconvened.  There  was  no  reservation 
of  any  rights  under  the  plea  to  the  jurisdiction  in  the  answer,  nor  do  the 
minutes  shew  that  the  court  received  it  without  prejudic-e  to  that  plea. 

The  lower  court  sustained  the  plea  to  the  jurisdiction,  and  dis- 
missed the  suit  as  to  all  parties — the  grounds  of  dismissal  as  to  the  sure- 
ties being,  that  no  judgment  could  be  rendered  against  them  until  the 
amount  of  the  defalcation  of  the  principal  shall  first  be  judicially  ascer- 
tained. 

Prior  to  1861,  the  Code  of  Practice  declared  the  general  rule  in 
civil  matters  to  be  that  one  must  be  sued  before  the  judge  having  juris- 
diction over  the  place  of  his  domicil,  but  that  the  rule  was  subject  to  sev- 
eral exceptions,  art.  162.  In  that  year,  that  article  was  amended  so  as  to 
read — "  it  is  a  general  rule  in  civil  matters  that.one  must  be  sued  before 
his  own  judge,  that  is  to  say,  before  the  judge  having  jurisdiction  over 
the  place  where  he  has  his  domicil  or  residence,  and  shall  not  be  per- 
mitted to  elect  any  other  domicil  or  residence  for  the  purpose  of  being 
siied,  but  this  rule  is  subject  to  those  exceptions  expressly  provided  by 
law."    Acte  1861,  p.  137. 

The  two  particulars  in  which  the  article  was  amended  are,  that  the 
privilege  of  electing  a  domicil  for  the  purpose  of  being  sued  was  ex- 
pressly denied  thereafter,  and  the  clause  that  the  rule  is  subject  to  sev- 
38 
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€CTi  iiiiiipliiinii  jsatefcd  to  read^  that  it  is  subject  to  tlioee  exceptions 
€aq>reeBl7  provided  by  law. 

Sec.  2.  chap.  2  of  the  Ck>de  of  Practice  treats  of  the  tnbmials 
before  which  actions  are  to  be  brought  Art  162  is  the  first  one  under 
that  head.  Art  165  enacts  that  there  are  other  exceptions  to  this  rule 
(L  a  tbe  rule  of  art  162)  and  enumerates  them.  The  7th.  class  of  excep- 
tions is,  in  suits  to  enforce  the  collections  of  bonds  of  state  and  paiish 
officers,  the  courts  of  the  parish,  in  which  the  officers  exercise  the 
duties  of  their  offices,  shall  have  jurisdiction  over  the  sureties,  it  mat- 
ters not  in  what  poxi^  they  may  reside. 

If  the  sureties  on  an  official  bond  may  be  compelled  to  answer  a 
judicial  demand  against  them,  based  upon  tbe  malfeasance  of  their 
principal,  out  of  their  own  domicil,  a  fortiori  must  the  offic^er  himself  be 
.amenable  to  the  jurisdiction  of  the  court  of  that  parish  in  which  he 
exercised  his  functions  and  to  which  he  had  subjected  himself.  The 
Code  appears  to  assume  as  indisputable  that  the  officer  can  be  sued  no- 
where else,  and  in  order  that  the  rights  of  all  parties  may  be  deter- 
mined in  one  action,  compels  the  sureties  to  answer  before  one  who  is 
not  their  judge,  and  in  order  to  compel  them,  is  at  pains  to  include  them 
in  a  special  exception  to  the  general  rule  touching  jurisdiction,  the  effect 
of  which  would  be  wholly  nugatory  if  the  principal  were  not  suable  at 
the  same  place  and  time  with  them.  The  exception  should  not  have 
been  sustained.    Therefore 

It  is  adjudged  and  decreed  that  the  judgment  of  the  lower  Court  is 
reversed,  and  the  cause  is  remanded  to  be  proceeded  in  according  to  law, 
the  appeUee  paying  costs  of  appeal. 


Concurring  Opinions. 

Marr,  J.  I  concur  in  the  decree  pronounced  in  this  case  by  the 
Chief  Justice  upon  the  ground  that  a  parish  officer  and  his  sureties  are 
amenable  to  the  jurisdiction  of  the  courts  of  the  parish  in  which  the 
official  duties  were  to  be  performed;  and  that  this  jurisdiction  is  not 
divested  by  the  removal  of  the  officer  to  another  parish. 

I  do  not  understand  that  the  court  decided,  or  intended  to  decide, 
in  Marqueze  vs.  LeBlanc,  29  Annual,  194,  that  a  defendant  mig^t  be 
cited  in  any  other  than  the  parish  of  his  domicile.  The  majority  of  the 
court  held  that,  in  a  suit  by  attachment,  a  person  residing  in  a  pariah 
different  from  that  in  which  the  suit  is  pending  may  be  cited  as  gar- 
nishee, and  thus  be  made  a  party,  and  be  compelled  to  answer  in  the 
court  having  jurisdiction  of  the  attachment  suit  The  distinction  was 
plainly  drawn  between  garnishees  in  an  attachment  suit  which  is  pend- 
ing, and  garnishees  under  ^m  facias  which  issues  on  a  judgment^  in  a 
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suit  which  terminated  with  the  judgment,  and  which  is  no  longer  pend- 
ing. In  the  one  case,  the  pending  suit,  the  garnishee  is  compelled  to 
answer  in  a  parish  other  than  that  of  his  domicile;  in  the  other,  there 
being  no  longer  a  pending  suit,  the  garnishee  under  fieri  facias  must  be 
sued  and  cited  at  his  domicile,  because  the  proceeding  against  him  is  in 
the  nature  of  an  original  suit,  not  as  an  accessory  to  the  main  action. 

I  did  not  concur  in  the  opinion  of  the  majority  in  that  case;  and  I 
still  adhere  to  the  views  expressed  in  my  dissenting  opinion.  That  decis- 
ion has  settled  the  case  so  far  as  garnishees  in  attachment  suits  are 
concerned;  but  it  in  no  manner  modifies  the  general  law  which  requires 
suit  to  be  brought  at  the  domicile  of  the  defendant,  and  the  garnishee 
Mnder  ft^ri  facias  to  be  cited  at  the  parish  of  his  domicile. 


Spencer,  J.  I  concur  in  the  decree  reversing  the  judgment  appealed 
from,  and  overruling  defendant's  exception  to  the  jurisdiction  of  the 
court  of  West  Feliciana. 

But  I  am  not  prepared  to  concur  in  the  reasons  and  grounds  upon 
which  the  majority  of  the  court  rest  that  decision.  I  am  not  satisfied  of 
the  correctness  of  the  reasons  given.  I  think  there  are  far  better 
grounds  for  our  decree  than  those  assigned.  *  To  say  the  least,  it  is  very 
doubtful  whether  the  principal  on  an  official  bond  can  be  brought 
within  the  terms  of  number  7  of  article  165,  C.  P.  That  article  expressly 
limits  itself  to  the  sureties  on  such  bonds;  and  article  162  says  that  a 
man  must  be  sued  before  the  judge  of  his  domicile  except  in  cases 
''expressly  provided  for  by  law"  The  case  of  a  principal  on  an  official 
bond  is  nowhere  expressly  excepted  by  law  from  the  operation  of  the 
rule  of  article  162.  I  prefer,  therefore,  to  rest  my  concurrence  upon 
different  principles.  In  the  answer  of  Weber  filed  before  any  decision 
upon  his  plea  to  the  jurisdiction,  there  is  no  reservation  of  his  rights  to 
ui^e  that  plea;  nor  did  the  court,  so  far  as  the  minutes  show,  allow  him 
to  ffie  it,  "without  prejudice  to  that  plea,"  as  in  the  case  of  the  excep- 
tion referred  to. 

A  plea  to  the  jurisdiction  of  the  court  ratione  personw,  is  a  "  de- 
clinatory exception."  C.  P.  334.  It  must  be  pleaded  "previous  to 
answering  to  the  merits."  C.  P.  336.  "  If  one  be  cited  before  a  judge 
whose  jurisdiction  does  not  extend  to  the  place  of  his  domicile  or  of  his 
usual  residence,  but  who  is  competent  to  decide  the  case  brought  before 
him,  and  he  plead  to  the  merits,  instead  of  declining  the  jurisdiction, 
the  judgment  given  shall  be  valid,  except  the  defendant  be  a  minor.'* 
C.  P.  93. 

Where  one  answers  to  the  merits  without  previously  demanding  a 
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decision  on  his  plea  to  the  jurisdiction,  or  reserving  the  benefit  of  it  it 
is  waived.    10  L.  228;  11  R  418;  13  L.  373;  11  R  402;  3  A.  222;  4  A.  350. 

But  here  we  are  met  with  the  objection  that  article  162  of  the  Code 
of  Practice  prohibits  a  defendant,  even  in  a  pending  suit,  frctva  trairtng 
by  answer  or  otherwise  the  plea  of  want  of  jurisdiction  rcdione  persottcp. 
That  article  reads  as  follows: 

*'  It  is  a  general  rule  in  civil  matters  that  one  must  be  sued  before 
his  own  judge,  that  is  to  say,  before  the  judge  having  jurisdiction  over 
the  place  where  he  has  his  domicile  or  residence,  and  shall  not  be  per- 
mitted to  elect  any  other  domicile  or  residence  for  the  purpose  of  being 
sued,  but  this  rule  m  subject  to  those  exceptions  expressly  provided  by- 
law." 

It  is  of  course  contended  that  this  article  162  is  inconsistent  vith 
and  repugnant  to  article  93,  and,  therefore,  as  the  latest  expression  of 
legislative  will,  repeals  the  prior  article.  In  my  opinion  it  ia  not  only 
not  inconsistent  with  it,  but  provides  for  an  entirely  different  case: 
Article  162  in  its  first  clause  announces  that  it  is  a  general  rule  that  one 
must  be  sued  before  the  court  of  his  domicile.  By  its  second  clause  it 
announces  that  it  Is  a  general  rule  that  one  shall  not  be  permitted  to 
elect  any  other  domicile  or  residence  for  the  purpose  of  being  sued. 

By  its  third  clause  it  says:  "  But  this  rule  is  subject  to  those  excep- 
tions expressly  provided  for  by  law."  Now  this  third  clause  qualifies 
the  second  as  well  and  as  much  as  it  does  the  first  clausa  The  C^jde  of 
Practice  of  1870  is  a  single  statute.  Its  different  articles  are  all  parts  of 
one  whole.  The  recognized  principles  of  interpretation  require  us  to 
give  effect,  if  possible,  to  every  article  or  section  thereof.  Now,  the  gen- 
eral principle  announced  in  article  162,  that  one  shall  not  elect  another 
domicile  or  residence  for  the  purpose  of  being  sued,  is  declared  by  the 
article  itself  to  be  subject  "to  the  exceptions  expressly  provided  by 
law."  Now,  if  article  ninety-three  declares  that  where  one  has  been  actu- 
<Uly  sued  in  another  parish  than  his  domicile,  and  appears  and  answers 
.without  pleading  to  the  jurisdiction,  "the  judgment  shall  bevalid,"if 
such  an  appearance  can  be  considered  "an  electionof  anoHier  domidle 
for  the  purpose  of  being  sued,"  why  should  not  this  case  be  considered 
one  of  those  "  exceptions "  to  the  rule  of  article  162  ?  But  to  my 
mind  it  is  clear  that  the  second  clause  of  article  162  was  enacted  for 
a  wholly  different  class  of  cases.  It  was  enacted  originally  in  1861  to 
prevent  persons  from  the  country  parishes  in  giving  mortgages  to  their 
factors  in  New  Orleans  from  electing  New  Orleans  as  their  domicile  and 
residence  for  the  purposes  of  suit  on  these  mortgages.  This  election  of 
d/miicile  had  grown  into  almost  a  customary  clause  in  such  transactions, 
and  had  become  a  crying  evil.  The  planter  would  elect,  for  the  pur- 
poses of  suit,  the  counting-house  of  his  merchant  as  his  domicile,  and 
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appoint  and  designate  some  clerk  therein  as  bis  agent  to  receive  serv- 
ice of  citations.  Tiie  consequence  was  that  men  were  constantly  being 
sold  out  under  proceedings  of  which  they  had  no  notice.  Thereupon 
the  Legislature  re-enacted  article  one  hundred  and  sixty-two  and  made 
it  what  it  now  is  in  the  Code  of  1870,  evidently  with  no  thought  or  inten- 
tion of  repealing  article  ninety-three,  which  continued  a  part  of  the 
old  Code  and  is  still  retained  in  the  new.  Article  one  hundred  and  sixty- 
two,  as  well  said  by  Mr.  Justice  DeBlanc,  in  "  Marqueze  vs.  Le  Blanc," 
29  Annual,  194,  simply  prohibits  a  party  from  agreeing  to  another  domi- 
cile or  residence  for  the  purpose  of  being  sued;  in  other  words  forbids 
agreements  of  the  kind  I  have  mentioned  above,  whereby  the  party 
chooses,  elects,  in  advance  another  residence,  for  the  purposes  of  a  con- 
templated suit.  With  what  propriety  of  speech  can  Weber  in  the  case 
before  us  be  said  to  have  "  elected "  the  parish  of  West  Feliciana  as 
"his  domicile  or  residence  for  the  purpose  of  being  sued?"  He  has 
made  no  such  election.  The  law  provides  how  an  election  of  domicile 
shall  be  made.  "  It  is  made  in  writing,  is  signed  by  the  party  making 
it,  etc."  C.  C.  42.  But  the  interpretation  of  article  162  contended  for 
not  only  expunges  article  93  from  the  Code  of  Practice,  not  only  renders 
invalid  and  void  judgments  which  that  article  declares  "shall  be  valid," 
but  it  renders  nugatory  and  inoperative  articles  333,  334,  335,  and  336. 
It  expunges  from  the  Code  the  whole  doctrine  of  declinatory  exceptions 
for  want  of  jurisdiction  ratione  personos.  These  articles  declare  that 
such  exceptions  must  be  pleaded  "in  Zimi7?e,"  "previous  to  answering 
to  the  merits,"  but  under  the  construction  contended  for,  they  may  be 
pleaded  not  only  after  answer,  but  &tteT  final  judgment.  Want  of  juriB' 
Action  ratione  personoe  is  raised  to  the  dignity  of  want  of  jurisdiction 
ratione  mateHai.  A  party  brings  his  suit  against  his  debtor  in  a  parish 
where  he  erroneously  supposes  him  to  reside.  He  cites  him.  The 
debtor  appears,  makes  no  exception  and  defends  the  suit  vigorously,  and 
is  defeated — but  not  vanquished !  He  turns  upon  his  creditor  and  says: 
"  I  am  not  a  resident  of  this  parish  where  you  have  sued  me.  I  could 
not  be  sued  here.  I  reside  in  another  parish,"  and  "  could  not  elect  any 
ofher  domicile  for  the  purpose  of  being  sued."  Your  judgment  is  a  nul- 
lity, as  much  so  as  though  rendered  by  a  court  without  jurisdiction 
ratione  materice.  If  such  a  doctrine  is*  to  prevail,  how  is  a  suitor  to 
know  when  he  has  got  a  judgment?  I  submit  that  if  argument  ab 
inconvenienti  is  to  be  resorted  to,  that  the  evils  resulting  from  this 
interpretation  would  be  greater  than  are  to  be  found  from  persons  hav- 
ing themselves  clandestinely  sued  away  from  their  domiciles. 

In  conclusion,  I  insist  that  the  "  election  of  a  domicile  for  the  pur- 
pose of  being  sued,"  presupposes  that  the  party  has  not  yet  been  suedy 
and  implies  the  selection  and  designation  of  a  place  of  domicile  for  the 
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purposes  of  &  future  suit  The  doing  of  this  is  what  the  second  clause 
of  artide  162  forbids.  It  presents  a  whoUy  different  case  from  that 
contemplated  by  article  93,  which  provides  for  the  case  of  a  suit  actually 
pending,  and  wl/ere  there  has  been  no  -previous  election,  selection,  or 
previous  designation  of  domicile  for  the  purposes  of  the  suit  I  can 
not  give  my  assent  to  a  construction  of  one  section  of  a  statute  which, 
in  my  opinion,  unnecessarily  annuls  not  only  preceding  but  subsequent 
sections  of  the  same  statute.  So  far,  therefore,  as  our  predecessorB 
may  have  held  that  article  162  repealed  or  nullified  article  93,  and  arti- 
cles 333,  334,  335,  and  336, 1  think  they  were  wrong,  and  that  this  is  a 
proper  occasion  to  so  declare. 


DeBlano,  J.  I  concur  in  the  dissenting  opinion  of  Mr.  Justice 
Spencer. 

On  Application  for  Behearing. 

Egan,  J.  Section  351,  B.  S.  1870,  provides  that  if  it  becomes  neces- 
sary to  enforce  the  collection  of  any  bonds  that  may  be  taken  under 
and  in  pursuance  of  this  act  (among  which  was  that  of  defendant, 
Weber,)  and  the  sureties  reside  out  of  the  parish  in  which  the  officer 
exercises,  or  may  have  exercised,  the  duties  of  the  office  for  which  the 
bond  was  given,  shall  have  jurisdiction  over  the  sureties,  it  matters  not 
in  what  parish  they  may  reside.  The  bonds  when  registered  operate  a 
mortgage  on  all  real  estate  of  the  principal  obligor  in  the  parish  where 
he  exercises  his  office  (same  section),  and  whenever  execution  shall  issue, 
any  lands  of  the  principal  which  belonged  to  him  at  the  date  of  registry 
of  the  bond  may  be  seized  and  sold  without  regard  to  any  subsequent 
transfer  or  change  of  title,  and  in  whatever  hands  the  same  shall  be 
found.  B.  S.  1870,  s.  354.  But  no  sale  of  the  property  of  the  sureties 
shall  be  made  till  that  of  the  principal  Is  discussed — ^same  section.  All 
bonds  of  this  class  are  required  to  be  authenticated  by  the  attestation 
of  two  witnesses,  and  the  signature  of  the  recorder,  which  makes  them 
authentic  acts.  These  several  provisions  indicate  the  legislative  will  in 
regard  to  the  manner  of  enforcing  these  obligations,  and  if  not  in  terms 
in  spirit  would  seem  to  give  jurisdiction  to  the  court  of  the  parish  in 
which  is  the  hypothecated  property  of  the  principal  obligor,  and  where 
he  "  exercises,  or  may  have  exercised  his  functions."  See  C.  P.  163  and  164, 
8.  7.  From  the  very  nature  of  the  bond  and  of  the  obligations  and 
duties  of  which  it  is  intended  to  secure  the  performance,  there  must 
first  be  judicially  ascertained  and  declared  some  breach  of  its  condi- 
tions and  obligations  on  the  part  of  the  principal  before  any  responsi- 
bility can  be  fixed  upon  the  sureties,  as  their  obligations  are  only  for  the 
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faithful  performance  of  his  offioial  duties  by  the  principal.  This  neces- 
sitates sait  against  the  principal  to  fix  the  liability  and  amount,  and  as 
the  law  abhors  multiplicity  of  actions,  it  is  apparent  that  in  the  very 
nature  of  things  it  is  in  contemplation  of  the  law  that  the  court  of  the 
parish  where  the  functions  of  the  principal  are  or  have  been  exercised 
is  clothed  with  jurisdiction  to  sue  ail  the  parties  to  the  bond.  So  it  is 
held  in  regard  to  bonds  of  administrators  and  other  similar  ofi^oers, 
though  they  may  actually  reside  elsewhere.  All  the  reason  and  analo- 
gies of  the  law  favor  this  view,  and  the  authorities  dted  relating  to 
jurisdiction  in  case  of  private  persons  can  not  be  held  to  apply.  There 
is,  however,  one  feature  of  the  present  case  which  is  conclusive  of  the 
question  of  jurisdiction  independent  of  any  other  consideration,  that  is 
that  the  obligation  of  the  defendants  in  the  bond  sued  on  is  joint,  and 
some  of  them  reside  in  the  parish  where  the  suit  was  brought  G.  P. 
article  164,  s.  6.  The  sureties  are  hound  jointly  though  in  unequal 
amounts,  and  up  to  those  amounts  for  the  faithful  discharge  of  the 
duties  of  the  principal,  ^hat  is  the  principal  obligation  which  the  sure- 
tyship is  intended  to  secure.  It  is  therefore  unlike  a  similarly  drawn 
unconditional  obligation  to  pay  money  in  several  amounts. 
The  rehearing  is  therefore  refused. 


Spencer,  J.    I  concur  in  the  decree  on  the  grounds  of  my  original 
opinion. 


No.  7127. 
The  State  ex  rel.  J.  B.  Baltor  vs.  Judge  of  Fourth  District  Court. 

In  all  appeals  to  this  court  the  appellant  is  primarily  liable  for  all  the  costs  oooa- 
sloned  by  the  appeal,  and  may  be  compelled  to  pay  them. 

A  PPLICATION  for  a  writ  of  prohibition. 

Simeon  Belden  for  relator. 

James  David  Coleman  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  is  appellant  from  a  judgment  in  the 
Fourth  Court  against  him  for  over  seven  hundred  dollars  and  interest, 
•and  having  taken  his  appeal  by  petition,  citations  to  the  appellees 
became  necessary,  of  whom  there  are  several  hundred.  The  clerk  of 
that  court  issued  these  citations  with  copies  of  petition,  and  demanded 
of  the  appellant  his  fees  therefor,  amounting  to  two  hundred  and  thir- 
teen dollars  and  84  cents,  which  not  being  paid,  the  clerk  obtained  the 
approval  of  the  Judge  of  the  fee  bills  and  proceeded  regularly  to  com- 
pel payment  by  judicial  process,  whereupon  the  relator  applied  to  us 
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and  obtained  a  temporary  prohibition  with  an  order  to  shew  cause  io 
the  usual  form. 

The  clerk  and  judge  answer  that  the  act  of  April  6, 1872  justifies  thor 
proceedings,  and  so  it  does.  In  all  appeals  to  this  court,  the  appelkot 
is  primarily  liable  for  all  the  costs  occasioned  by  the  appeal,  and  tbe^ 
plaintiff,  if  appellee,  can  not  be  called  on  to  pay  these  costs  unless  and 
until  he  is  condemned  to  pay  them  by  judgment  on  appeaL 

The  relator  here,  appellant  there,  is  liable  now  for  the  fees  and 
costs  of  the  appeal,  and  the  Judge  rightly  condemned  him  to  pay  them. 

The  writ  heretofore  issued  is  set  aside  and  the  petition  herein  is  dis- 
missed at  the  relator's  costs. 


90    floo 

•fiJSl,  No.  6851. 

30    600! 

49  311 1  The  State  vs.  Bnx  Thomas. 

52  Tdi       The  .objection  of  an  aocused  that  the  property  he  was  convicted  of  stealine  was  im- 


"30   tj(jQ  perfectly,  and  incompletely  described  in  the  indictment,  should  be  taken  on  t 

^9Z   ^  motion  to  quash  the  Indictment,  before  the  jury  is  sworn.    It  is  too  late  to  are^ 

I  «Q        .  such  an  objection,  beinff  one  apparent  on  the  face  of  the  indictment,  on  a  moTkn 

in   18l|  ^^  arrest  of  judfirment. 

30   600        Evidence  of  an  olTenso  different  and  distinct  from  that  changed  in  the  indictment 
el  13  769  ^  ^^^^  admissible  in  evidence,  where  it  tends  to  show  the  intent  with  wfaiditJie 

act  charfred  was  done.  Thus  where  the  charge  is  steal  in^r  a  certain  hoe.  evidence 
that  the  accused  altered  the  mark  of  the  hoe  is  admissible. 
One  who  takes  property,  or.  after  having  had  it  in  possession  for  a  time  releaeee  it. 
and  subsequently  retakes  it.  under  a  mistaken  but  honest  belief  that  it  was  his 
property,  is  not  fpuilty  of  larceny. 
When  a  bill  of  exceptions  is  so  expressed  as  to  leave  in  doubt  what  the  lower  judee 
actually  chareed  the  jury  on  some  important  point,  the  accused  will  have  the 
benefit  of  the  doubt,  and  the  case  will  be  remanded. 
Declarations  of  an  accused  in  his  own  behalf  are  only  admissible  when  theysret 

part  of  the  res  oestce. 
To  constitute  a  part  of  the  res  gestce  it  is  not  necessary  that  declarations  shoald  be 
precisely  concurrent  with  the  act  charged  to  have  been  committed ;  it  is  oDlr 
necessary  that  they  spring  from  it.  and  are  made  under  circumstances  that  pre- 
clude the  idea  of  design.  Thus  where  one  is  charged  with  stealing  a  oprtais 
thing,  his  declarations  that  it  was  his  property,  made  before  the  alleged  steal- 
ing, are  admissible  in  evidence. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.   Parsons,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 
Newton  &  Hall  for  defendant  and  appellant 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  charge  against  defendant  is  '*  that,  on  the  fifth  of 
March  1877,  he  feloniously  stole,  took  and  carried  away  one  small  bog, 
of  the  value  of  five  dollars,  the  property  of  James  Gallagher,  eta" 
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He  was  tried  by  a  jury,  fouad  guilty  of  the  cliarge  and  seDtenced  to 
hard  labor  in  the  State  Penitentiary,  for  the  space  of  twelve  months. 
He  attempted  to  obtain  a  new  trial  and  to  arrest  the  judgment,  and — 
haying  failed  in  those  attempts — he  appealed  to  this  court. 

The  grounds  on  which  he  bases  his  defence  are  detailed  in  three 
bills  of  exception  and  in  his  motion  to  arrest  the  judgment.  Those 
grounds  are: 

1.  That — on  the  trial  before  the  jury— the  State  Attorney  offered 
and  was  allowed  to  prove  that  defendant  had  altered  the  mark  of  a  hog 
found  in  his  possession,  and  that,  inasmuch  as  such  an  act:— if  estab- 
lished— would  constitute  an  offence  distinct  from  that  alleged  in  the 
indictment,  the  proof  objected  t^  by  the  accused  and  received  by  the 
court,  was  not  admissible  and  should  have  been  excluded. 

2.  That — upon  the  request  of  the  State  Attorney,  the  judge 
charged  the  jury  "that  though  the  taking  may  be  at  first  innocent,  yet 
if  the  taker  discovers  his  error  and  persists  in  taking  and  carrying  away 
the  property,  the  taking  may  be  felonious  at  the  time  the  error  is 
pointed  out  to,  or  discovered  by  the  taker." 

3.  That  he,  defendant,  offered  to  prove  by  Frank  Allen,,  then  on 
the  stand  as  a  witness,  that — prior  to  the  time  at  which  it  is  alleged  in 
the  indictment  that  the  hog  was  taken,  he  had  asserted  his  ownership  of 
said  hog. 

4.  That — in  the  indictment — the  hog  charged  to  have  been  stolen 
is  not  described  by  any  mark,  or  by  its  color  and  sex,  and  that  its 
description  as " one  small  hog"  is  too  vague  and  too  indefinite  to  have 
properly  placed  him  on  his  defence,  or  to  bar  a  subsequent  prosecution. 

If — as  it  is — that  description  were  incomplete,  its  incompleteness 
would  constitute  a  formal  defect  apparent  on  the  face  of  the  indict- 
ment, and  defendant's  objection  should  have  been  taken  and  urged,  not 
— as  it  was — on  a  motion  to  arrest  the  judgment — but  by  demurrer  and 
on  a  motion  to  quash  the  indictment,  before  the  jury  was  sworn.  It 
was  too  late  to  do  so,  after  trial  and  conviction. 

Revised  Statutes,  Sect.  1064. 

There  is  not,  in  the  indictment  against  defendant,  any  averment 
that  he  has  altered  the  mark  of  a  hog,  and — as  a  general  rule — no  evi- 
•dence  is  admissible  of  the  commission  of  any  other  but  the  offence 
charged  in  the  indictment.  To  this  rule,  there  are  exceptions,  one  of 
which  is  that  evidence  of  a  distinct  offence,  not  laid  in  the  indictment, 
mny  be  given  to  show  the  intent  with  which  the  act  charged  was  done; 
,  and — inasmuch  as  the  altering  of  the  previous  mark  of  an  animal  tends 
to  show  the  intent  of  converting  it  to  one's  own  use,  the  district  judge 
properly  allowed  the  proof  of  such  an  alteration. 

3  A.  512;  16  A.  576. 


602  SUPREME  OOUR'T  OF  LOUISIANA, 

State  vs.  Thomas. 

To  constitute  larceny,  there  must  be  an  original  felonious  intent, 
general  or  special,  and  if  there  be  at  any  time  no  reasonable  means  cf 
discovering  the  ownelr  of  personal  property,  and  no  belief  that  the 
owner  can  be  found,  then  even  a  refusal  to  surrender  the  property,  on 
the  owner  declaring  himself  does  not  make  larceny. 

Wharton,  Criminal  Law,  7th  Edition,  No,  1800,  vol.  2. 

In  this  instance,  so  far  as  we  are  informed  by  the  bill  oX  exception, 
the  judge's  charge,  as  to  the  character  of  the  original  and  subsequent 
intent,  induces  the  belief  that — at  first — the  hog  was  taken  by  the  pris- 
oner, under  the  impression  that  it  was  his  property,  and  that,  afterwards, 
though  his  error  may  have  been  pointed  out  to  him,  or  though  he  maj 
have  discovered  his  error,  he — nevertheless — persisted  in  taJdng  and 
carrying  away  the  hog  referred  to  in  the  indictment 

If  there  was  a  first  and  a  second  taking,  did  they  occur  at  one 
place,  on  but  one  and  the  same  occasion?  Did  they  occur  at  a  short 
interval  from  one  another,  in  or  out  of  the  presence  of  the  prosecotor? 
Was  it  openly,  after  a  discussion  between  the  prosecutor  and  the 
accused  as  to  the  ownership  of  the  hog,  or  secretly,  and  after  disoovefy 
by  the  accused  that  the  hog  did  not  belong  to  him  ? 

If — after  the  taking  of  an  animal,  by  one  who  honestly  bdicTes 
that  he  alone  has  a  title  to  it,  he  be — but  for  only  a  moment — i>ersuaded 
that  he  is  mistaken,  and  turns  the  animal  loose;  but — after  a  careful 
examination  of  its  form,  its  color  and  size,  he  becomes  again  convinced 
that  it  is  his  property  and  again  takes  it,  the  second  taking  is  as  guilt- 
less as  the  first. 

Either  the  judge's  charge  itself  was,  or  the  statement  cf  that  chaige 
in  the  bill  of  exceptions  is  incomplete.  As  reported,  it  may  be  construed 
so  as  to  conform  to  or  conflict  with  the  rule.  In  the  doubt  as  to  what 
were  the  views  of  the  judge,  or  the  expression  of  those  vievra,  we  are 
unable  to  decide  whether  they  were  correct  or  incorrect.  The  law  gives 
to  the  prisoner  the  benefit  of  that  doubt. 

As  to  the  declarations  of  a  prisoner  in  his  own  behalf,  unless  they 
form  a  part  of  the  res  gestce,  they  are  not  admissible  for  the  defence.  It 
is  otherwise  when  they  are  a  part  of  the  res  gestce.  To  be  such,  it  is  not 
necessary  that  the  declarations  should  be  precisely  concurrent  with  the 
act  under  trial;  it  is  enough  if  they  spring  from  it  and  are  made  und^ 
circumstances  which  preclude  the  idea  of  design.  It  is  only  when  the 
declarations  are  distinguishable  in  point  of  time,  and  are  opened  to  the 
suspicion  of  being  a  part  of  defendant's  plan  of  defence,  that  thej 
should  be  excluded. 

Wharton,  Criminal  Law,  7th  Ed,  1  vol.  No.  699. 

In  this  case,  the  prisoner  should  have  been  allowed  to  prove  that, 
prior  to  the  time  at  which  it  is  alleged  that  he  took  the  hog,  he  had 
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<olaiined  it  as  his  own.  That  proof  once  admitted,  it  was  for  the  jury 
to  weigh,  consider,  believe  or  disbelieve  it. 

Wharton,  Criminal  Law,  7th  Ed,  1  vol.  No.  700. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed — the  verdict  of  the 
jury  set  aside,  and  this  case  remanded  to  the  lower  court  to  be  pro- 
CBeded  in  according  to  law  and  the  views  herein  expressed. 


No.  7140. 
State  ex  rel.  Ephbaim  Maurice  vs.  Judge  of  Superior  District  Court. 

No  legal  errand  jury  for  the  parish  of  Orleans  nor  petit  jury  for  the  Superior  Crimi- 
nal Court  of  said  parish  could  ba  drawn  after  April  2, 1878.  except  from  a  panel 
of  jurors  drawn  in  accordance  with  the  act  of  the  LeRislature  passed  the  said 
second  of  April,  providing  for  the  drawing:  of  erand  and  petit  jurors. 

A  PPLICATION  for  a  mandamus. 

Charles  H.  Luzenberg  for  relator. 

John  J.  Finney  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Ephraim  Maurice  is  in  prison  under  an  indictment 
for  murder,  and  moved  the  Court  to  set  the  indictment  for  trial  duiing 
the  April  Term,  which  was  refused  by  the  judge  because  there  was  no 
jury  for  that  term.  Thereupon  the  prisoner  applied  to  this  Court  for  a 
mandamus  to  compel  the  judge  to  set  the  case  for  trial. 

The  judge  answers,  that  by  the  Act  of  April  2  present,  a  board  of 
jury  commissioners  was  created  who  supplant  those  of  former  laws, 
who  with  the  sheriff  are  required  to  draw  not  less  than  seventy  natnes 
for  jurors,  whenever  a  grand  jury  is  necessary,  and  after  its  members 
have  been  selected,  the  residue  of  these  seventy  names  shall  constitute 
the  list  of  petit  jurors  for  the  terra — that  the  selection  of  a  grand  jury 
from  the  panel,  drawn  by  the  late  commissioners  in  March  for  service  in 
April,  was  deferred  because  of  absence  of  many  of  the  jurors,  for  whom 
attachments. were  issued,  and  before  the  grand  jury  could  be  selected, 
the  new  law  went  into  effect — and  that  he  can  not  use  that  panel  for  the 
petit  jury  now,  because  a  grand  jury  has  first  to  be  drawn  under  the 
new  law. 

The  act  of  the  second  of  this  month  went  into  effect  from  its  pas- 
sage, and  repealed  all  laws  in  conflict  with  it,  and  did  not  provide  that 
the  jurors  already  drawn  by  the  commissioners  under  the  old  law  should 
act,  and  be  a  valid  jury,  for  the  term  or  time  for  which  they  had  been 
drawn,  the  new  law  to  the  contrary  notwithstanding.    A  saving  clause 
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like  that,  or  of  similar  import,  would  have  obviated  the  difficulty,  but 
since  the  Act  does  not  contain  it,*a  petit  jury  can  not  be  drawn  for  the 
Superior  Criminal  court,  whenever  a  grand  jury  is  also  needed,  until  a 
panel  of  seventy  or  more  names  is  made,  and  from  it  a  grand  jury  is 
first  selected.  This  can  not  now  be  done  for  the  present  month.  A  new 
pane],  must  be  formed  by  the  Board  of  jury  Commissioners  under  the 
new  law,  from  which  the  grand  and  petit  juries  must  be  drawn  in  the 
manner  directed  by  it. 

The  prisoner  can  not  be  tried  in  any  other  mode  than  by  a  jury. 
There  is  no  petit  jury  for  the  April  term  of  the  court  before  which  he  is 
arraigned,  and  none  can  now  be  drawn  for  it  His  constitutional  right 
to  a  speedy  public  trial  is  recognized,  but  it  must  be  a  legal  trial,  in  aod 
by  the  forms  prescribed  by  law. 

The  mandamus  Is  refused. 


No.  7043. 
Adam  Dobel  v8.  J.  M.  Delavallade.    E.  P.  Delay allade,  Assionee. 

The  transcript  of  an  appeal  from  an  order  of  seizure  and  sale  need  not  contain  anr 
of  the  proceedings  on  the  injunction  talcen  out  to  arrest  the  seizure  and  sale, 
since  such  proceedincrs  could  not  be  considered  by  this  court  on  such  an  appenl. 

The  holder  of  a  duly  paraphed  mort«ra«:e  note,  on  which  certain  credits  are  in- 
dorsed, is  entitled  to  proceed  by  executory  process  for  the  balance  of  the  noti". 
a«rainst  the  mortf^acred  property,  and  the  purchaser  of  the  property,  whose 
assumption  of  the  payment  of  the  note  appears  by  a  notarial  act  of  mortgafire 
oontaininfiT  the  pact  de  non  aVtenando,  If  such  purchaser  has  iponc  into  bank- 
ruptcy, and  is  represented  by  an  assicrnee,  the  certificate  of  a  ret^ister  in  bank- 
ruptcy is  suillGient  evidence  of  the  assignee's  appointment  and  acceptance. 

APPEAL  from  the  Fifth  Judicial  District  CJourt,  parish  of  IbeniDe. 
CroiveU,  J.,  acting  for  McVea,  J.,  recused. 
Chas,  O.  Lauve  for  plaintiff  and  appellee. 
George  Wailes  and  Alex.  Heberi  for  defendant. 

On  the  Motion  to  Diskiss. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  This  is  a  proceeding  via  executiva.  Appellee  moves  to  dis- 
miss on  the  ground  that  the  transcript  is  incomplete;  that  Delavallade 
applied  for  and  obtained  an  injunction  by  which  the  sale  was  arrested: 
that  the  injunction  was  dissolved;  and  that  the  proceedings  on  that  in- 
junction are  not  copied  into  the  transcript. 

The  appeal  in  this  case  is  taken  from  the  order  of  seizure  and  sale, 
which  was  granted  on  the  eleventh  of  October,  1877.    The  derk  certifies 
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that  the  transcript  contains ''  all  the  documents  filed  and  proceedings 
had,"  etc. 

The  appeal  from  the  order  of  seizure  and  sale  brings  up  for  review 
nothing  but  that  order;  and  any  subsequent  proceedings,  whether  by 
injunction  or  otherwise,  would  be  out  of  place  in  the  transcript.  Noth- 
ing that  may  have  occurred  subsequent  to  the  granting  of  the  order  of 
seizure  and  sale  could  be  considered  in  determining  the  only  question 
which  an  appeal  from  that  order  brings  before  us. 

The  motion  to  dismiss  is  overruled. 


On  the  MERrrs. 

Adam  Dobel  sold  to  J.  M.  Delavallade  a  certain  property,  which  he, 
Dobel,  had  purchased  of  Lacave.  Part  of  the  price  was  paid  by  Dela- 
vallade in  cash,  and  for  the  balance  he  assumed  the  payment  of  two 
notes  which  Dobel  had  given  to  Lacave,  which  were  secured  by  mort- 
gage on  the  property;  and  Delavallade  granted  a  mortgage  with  the  pact 
de  non  alienando  to  secure  the  payment. 

Delavallade  became  a  bankrupt ;  and  failed  to  pay  any  thing  on 
account  of  one  of  the  notes.  It  seems  that  he  paid  part,  made  several 
payments  which  are  indorsed  on  the  other  note.  The  holder  of  this 
note  sued  Dobel,  and  compelled  him  to  pay  the  balance;  and  Dobel  paid 
the  other  after  maturity,  to  avoid  further  trouble. 

E.  P.  Delavallade  was  appointed  assignee  of  the  bankrupt  J.  M. 
Delavallade;  he  was  notified  of  his  appointment,  and  accepted  it  in 
writing. 

These  facts  are  stated  in  the  petition  for  seizure  and  sale.  The  two 
notes  are  annexed  to  and  filed  with  the  petition;  also  the  act  of  sale,  in 
which  are  the  assumption  and  mortgage  by  Delavallade;  and  copies  of 
the  notice  given  by  the  register  in  bankruptcy  to  E.  P.  Delavallade  of 
his  appointment,  and  of  his  acceptance,  certified  to  be  correct  by  the 
register.  Reference  is  also  made  to  the  suit,  the  papers  of  which  were 
on  file  in  the  clerk's  office,  and  the  number  of  the  suit  is  given;  and  it  is 
fairly  to  be  presumed  that  they  were  exhibited  to  the  judge,  to  show 
that  Roth,  the  holder  of  one  of  the  notes  recovered  and  was  paid  by 
Dobel,  the  balance  due  on  that  note. 

The  assignment  of  errors  is  that  there  was  not  the  necessary  authen- 
tic evidence  exhibited  to  the  judge  to  authorize  the  writ;  and,  as  we 
have  said,  this  is  the  only  question  which  we  can  consider  on  this 
appeal. 

The  mortgage  and  assumption  are  proven  by  a  certified  copy  of  the 
notarial  act    The  balance  due  on  the  note  sued  on  would  appear  by 
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simple  calculation,  as  the  credits  are  indorsed.  Both  these  notes  are 
identified  with  the  original  mortgage  granted  by  Dobel;  and  they  are 
identified  with  the  assumption  and  mortgage  granted  by  X^ela^raliade  by 
a  minute  description.  The  register  in  banlcruptcy  was  the  proper  officer 
to  notify  the  assignee  of  his  appointment;  and  his  certificate  sufRdcDtlj 
proves  the  appointment  and  acceptance. 

The  possession  of  the  notes  by  Dobel  was  sufficient  proof  that 
Delavallade  had  not  and  that  Dobel  had  paid  them;  and  where  the 
creditor  demands  a  balance,  admitting  the  reduction  of  the  origioal 
amount,  no  further  proof  is  required,  since  this  admission  is  against  his 
interest  and  in  favor  of  the  debtor. 

We  think  the  judge  was  authorized  on  the  evidence  before  him  to 
grant  the  order;  and  the  judgoaent  appealed  from  is  therefore  afDrmed 
with  costs. 


No.  7020. 
0.  D.  Favrot  et  al.  vs.  Paaish  of  East  Baton  Bocgk. 

Where  there  is  no  community  of  interest  between  several  co-plaintiffs  in  a  soil. 
althou(?h  the  rights  and  relief  sought  are  of  the  same  character,  the  actions  o^ 
these  several  parties  can  only  be  cumulated  by  consent  of  the  defendant.  Sa^ 
a  suit,  on  an  exception  of  misjoinder  of  parties  by  the  defendant,  will  be  dis- 
missed. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea.J. 

Herron,  Bird  &  Beale,  C,  D.  Favrot,  G.  W,  Btwkner  and  J.  <jD  G.  W. 
Burgess  for  plaintiffs  and  appellants. 

John  H.  HcUsey,  Thos,  B,  Dupr6e,  and  RicMrdson  &  Magruder  for 
defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  Nine  distinct  judgnoient  creditors  of  the  parish  of  Ease 
Baton  Bouge  joined  in  this  suit,  which  is  in  the  nature  of  a  mandamos 
proceeding,  but  not  supported  by  affidavit,  to  compel  the  police  jury 
and  board  of  assessors  of  the  parish  to  levy  and  collect  a  tax  to  pay 
the  amount  due  upon  their  several  judgments.  Numerous  exceptioDB 
were  filed  on  the  part  of  the  defense,  of  which  it  is  only  necessary  to 
notice  one:  That  the  plaintifDs  have  no  cumulative  form  of  action  or 
remedy  upon  their  distinct  judgments,  but  that  each  creditor  has  his 
own  separate  action  and  remedy  upon  his  individual  judgment  by 
another  ard  distinct  form  of  proceeding.  This  is  substantially  an  ex- 
ception of  misjoinder  of  parties  and  causes  of  action,  and  must  prevail 
JBkere  there  is  no  community  of  interest,  although  the  rights  and  relief 
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sought  are  of  the  same  character,  the  actions  of  the  several  parties  can 
only  be  cumulated  by  consent.  This  is  here  expressly  refused.  No  one 
of  the  plaintiffo  has  that  real  and  actual  interest  in  the  judgments  of 
the  others  which  would  entitle  them  to  be  heard  in  relation  to  them. 
C.  P.  15.  Nor  by  the  joinder  of  several  plaintifEs  can  the  defendant  be 
deprived  of  its  right  to  contest  the  demand  of  each  separately.  In 
Stevenson  vs.  Weber,  29  An.  106,  we  held  that  a  number  of  co-plaintifis 
or  co-defendants  whose  interests  are  distinct  can  not  be  joined  in  the 
same  action  in  order  to  give  jurisdiction  to  a  court.  This  is  equally 
true  whatever  the  object.  See  14  An.  182;  15  An.  503.  There  was  judg- 
ment in  the  court  below  dismissing  the  action.  From  this  plaintifis  have 
appealed. 

The  judgment  was  not,  however,  based  upon  the  exceptions,  of  which 
there  are  several  others  besides  the  one  stated,  all  of  which  were  re- 
ferred to  the  merits,  but  was  after  a  trial  of  and  upon  the  merits. 

We  do  not  desire  by  our  judgment  to  conclude  the  plaintifb,  who 
may  be  entitled  to  some  relief  in  an  action  between  proper  parties  and 
in  proper  form,  though  on  this  we  express  no  opinion. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  and  it  is 
avoided  and  set  aside;  and  it  is  now  ordered  and  adjudged  that  the  de- 
fendant's exception  as  to  the  misjoinder  of  parties  and  causes  of  action 
be  and  it  is  maintained  and  suit  dismissed.  It  is  further  ordered  that 
the  plaintiffe  pay  the  costs  of  the  court  below  and  the  defendants  those 
of  appeal.  It  is  further  ordered  that  the  right  of  the  plaintiffs  to  pro- 
ceed according  to  law  to  assert  or  enforce  their  rights  be  and  it  is 
reserved  to  them. 


No.  6881. 
J.  W.  Montgomery  vs.  the  Louisiana  Levee  Company. 

Corporations  oan  not  be  sued  in  any  other  but  the  courts  of  their  domioile  for  dam- 
affes  arisinfi:  out  of  their  passive  breaches  of  contract.  It  is  only  for  damaices 
caused  by  an  €U!iive  breach  of  contract  that  they  can  be  sued  away  from  their 
domicile,  and  In  the  parish  where  the  damasre  has  been  done. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll    Eough,  J. 

J.  W.  Montgomery^  appellant,  for  himself. 

Thomas  Qilmore  and  John  A.  Campbell  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  This  suit  was  brought  to  recover  of  the  defendant  com- 
pany damages  ex  contractu  under  section  two,  sub-section  five,  of  act  No.  4 
of  1871,  for  failing  or  neglecting  to  keep  up  to  the  standard  dimensions 
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a  certain  levee,  Iq  consequence  of  which  plaintiffs  plantation  was  inun- 
dated by  the  overflow  of  the  Mississippi  river. 

The  company,  through  its  president,  excepted  to  the  jurisdktioQ  <^ 
the  district  court  of  Carroll  parish,  in  which  the  suit  was  broug:ht,  on  the 
ground  that  the  domicile  of  the  president  and  the  domicile  of  the  com- 
pany corporation  was  at  the  city  of  New  Orleans.  This  exception  was 
sustained,  and  the  suit  dismissed;  and  our  inquiry  is  limited  to  the  cor- 
rectness of  that  judgment 

Plaintiff  relies  on  article  165,  !No.  9,  of  the  Code  of  Practice,  which 
is  ^  follows: 

"  In  all  cases  where  any  corporation  shall  commit  trespass,  or  do 
any  thing  for  which  an  action  for  damages  lies,  it  shall  be  liable  to  be 
sued  in  the  parish  where  such  damage  is  done  or  trespass  committed.'' 

The  general  rule  in  civil  matters  is,  "  that  one  must  be  sued  before 
his  own  judge,  that  is  to  say,  before  the  judge  having  jurisdiction  over 
the  place  where  he  has  his  domicile  or  residence."    C.  P.,  article  162. 

It  is  a  familiar  rule  that  statutes  in  derogation  of  a  common  right 
must  be  construed  strictly.  The  entire  article,  165,  is  an  exception  to 
the  general  rule  established  by  article  162,  and  in  derogation  of  the  com- 
mon right  of  every  resident  of  the  State  of  Louisiana  to  be  sued  at  the 
place  of  his  domicile  or  residence. 

Section  two,  sub-section  five,  of  the  act  of  1871,  No.  4,  p.  34,  imposed 
upon  the  defendant  company  liability  in  damages  for  failing  or  Delect- 
ing, etc.;  and  the  argument  of  plaintiff  is  that  No.  9  of  article  165  of  the 
O.  P.  authorizes  the  liability  Incurred  under  this  sub-section  to  be  en- 
forced by  suit  in  the  parish  in  which  the  damage  is  done.  It  seems  to 
us  that  this  view  can  not  be  maintained. 

In  addition  to  the  rule,  already  mentioned,  that  statutes  in  deroga- 
tion of  a  common  right  must  be  construed  strictly,  the  entire  phrase- 
ology of  No.  9  of  article  165  shows  that  the  l^islature  contemplated 
the  active  violation  of  some  right,  the  committing  of  a  trespass,  or  the 
doing  of  some  other  illegal  thing,  which  gives  rise  to  axi  action  for  dam- 
ages, in  order  to  deprive  corporations  of  the  benefit  of  the  general  rule, 
the  common  right,  recognized  and  formulated  in  article  162,  of  beiqg 
sued  at  the  place  of  their  domicile. 

It  would  have  been  competent  for  the  legislature  to  have  declared 
that  the  liability  of  corporations  for  damages  resulting  from  trespass  or 
any  other  act,  or  from  mere  inaction  or  failure  or  neglect,  might  be 
enforced  by  suit  in  any  parish  in  which  the  damage  was  done.  Bat 
what  the  legislature  might  have  done,  and  what  the  l^^lature  has 
done,  are  entirely  different;  and  we  are  to  deal,  judicially,  vrith  what  the 
legislature  has  done,  not  with  what  it  might  have  done  but  has  not 
chosen  to  do. 
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The  plain  language  of  No.  9  of  article  165  of  the  Code  of  Practice 
is,  that  for  things  done,  for  acts  of  comviission,  for  which  an  action  for 
damages  lies,  the  suit  may  be  brought  in  the  parish  in  which  the  dam- 
age is  done;  but  that  this  rule  does  not  apply  to  omissions,  neglect,  or 
failure  to  do,  because  wrongs  of  this  latter  class  are  not  only  not  men- 
tioned in  this  article,  but  are  excluded  by  the  use  of  the  words  commit 
and  committed,  do  and  done,  which  necessarily  imply  action. 

It  was  a  necessity  of  plaintifiTs  case  to  sue  ex  contractu,  in  order  to 
avoid  the  prescription  of  one  year,  which  would  have  been  applicable  to 
an  action  ex  delicto;  and  he  maintains  in  his  brief  that  this  is  an  action 
ex  contractu,  under  sub-section  five,  section  two,  of  act  No.  4  of  1871.  We 
have  dealt  with  the  case  upon  that  theory,  which  we  accept  as  correct. 
We  think  that  No.  9,  of  act  165,  of  the  0.  P.  relates  exclusively  to  actions 
for  damages  caused  by  positive  acts,  commission;  that  it  does  not  include 
actions  for  damages  resultiDg  from  neglect  or  failure,  omission;  and  that 
the  district  court  of  Carroll  parish  was  without  jurisdiction. 

The  judgment  appealed  from  is,  therefore,  affirmed. 


Spencer,  J.    I  dissent  from  the  decision  of  the  court,  and  reserve 
the  right  to  file  my  reasons. 


No.  6794. 

John  Larbieux  et  al.  vs.  Crescent  City  Live  Stock  Landing  and 

Slaughter-House  Company. 
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When  throe  individuals,  not  partners,  or  otherwise  associated  in  business,  whoso 
rifirhts  are  several,  and  distinct,  unite  in  one  petition  and  claim  that  by  some 
alleA:od  wronfl:  of  the  defendant,  they  will  be  jointly  damasred  to  the  extent  of  only 
one  thousand  dollars,  this  court  will  not  have  jurisdiction,  since  the  interest  of 
each  plaintiff  is  less  than  five  hundred  dollars. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 
J. 

E,  K,  Washington  for  plaintiff  and  appellant. 
Bohert  Mott  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  Plaintifife,  alleging  themselves  to  be  three  butchers  on 
the  Algiers  side  of  the  river,  set  forth  that  the  defendant  by  its  charter 
was  required  to  maintain  its  grand  slaughter-house  on  that  side  of  the 
39 
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river;  that  it  had  been  so  adjudged  and  decreed  by  the  Supreme  Gooit; 
tliat  in  disregard  of  its  charter,  and  in  defiance  of  said  decree,  it  had 
not  re-established  its  said  slaughter-house  on  said  Algiers  side  of  tbe 
river;  but  was  nevertheless  disturbing  them  in  their  business  as  batdien, 
and  threatening  to  prosecute  and  imprison  them  for  carrying  on  their 
occupations.  That  said  company  had  no  right  to  interfere  with  them, 
until  it  had  complied  with  its  charter  and  said  decree,  by  re-estabtishing 
said  grand  slaughter-house,  with  capacity  for  slaughtering  five  hundred 
animals  per  day,  on  the  said  right  bank.  That  if  said  company  be  per- 
mitted to  continue  its  illegal  interference  with  petitioners,  they  will  be 
damaged  in  a  sum  of  $1000.  Wherefore  they  pray  an  injunction  to 
restrain  the  company  from  so  doing. 

The  judge  a  qvuo  granted  a  rule  iim  on  defendant  to  show  cause 
why  an  injunction  should  not  be  granted.  After  hearing  the  court  v^ 
fused  the  injunction.  Thereupon  plaintiffs  moved  for  an  appeal,  which 
being  denied,  they  applied  to  this  court  for  a  mandamus,  which  «a» 
granted  nm — but  not  heard  as  the  judge  a  quo  acc|uiesced  and  granted 
the  appeal,  which  is  now  before  us. 

Appellee  has  moved  to  dismiss  this  appeal  on  several  grounds^  of 
which  it  is  necessary  to  notice  but  one,  that  is,  want  of  jurisdiction. 

Plaintiffs  in  their  petition  do  not  pretend  to  have  any  joint  interest 
in  the  issues  of  this  suit.  They  are  not  partners,  nor  otherwise  asBo- 
ciated  in  business.  If  the  defendant  has  wronged  them,  it  is  as  separate 
and  distinct  individuals,  and  their  rights  and  actions  in  damages  are 
several,  and  in  no  wise  legally  inseparable.  Threats  and  wrongs  against 
one  are  no  concern  or  business  of  the  others.  In  other  words,  their 
rights  and  remedies  are  separate,  several,  and  distinct  Their  allegatioo 
is  that  by  the  threatened  wrongs  the  defendant  will  damage  them  (three 
of  them)  in  the  sum  of  $1000. 

This  averment  does  not  disclose  an  interest  in  any  one  of  the  plaia- 
tifDs- exceeding  8500  in  amount  It  states  the  a^regate  of  the  damage 
to  be  suffered  by  the  three,  without  distinguishing  the  shares  of  either. 
The  allegation  is  therefore  at  most  that  each  of  the  plaintiffs  wili  suffer 
damage  to  the  amount  of  8333),  which  is  a  sum  below  the  jurisdictioQ 
of  this  court.  In  Stevenson  vs.  Weber,  29  An.  108,  this  court  held  that 
"  plaintiffs  can  not  give  jurisdiction  to  the  district  court  by  aggregatiag 
their  own  interests  on  one  side  and  opposing  them  to  the  interests  of 
sundry  persons,  holding  distinct  rights,  aggregated  on  the  other  side.** 
That  was  where  a  large  number  of  tax-payers,  alleging  that  their  aggre< 
gate  taxes  exceeded  $500,  united  and  sued  sundry  creditors  of  the  par- 
ish to  annul  judgments  obtained  by  them  in  the  parish  court*  eadi 
judgment  being  for  less  than  $500,  but  aggregating  many  thousands  of 
dollars.    That  case  therefore  goes  to  the  extent  of  holding  that  wfaeo 
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persons  have  several  and  distinct  rights,  they  can  not  by  uniting  and 
aggregating  them,  even  when  no  misjoinder  is  pleaded,  give  jurisdiction 
to  a  court  which  would  not  have  jurisdiction  of  their  several  separate 
demands.    See,  also,  Dyas  vs.  Dinkgrave,  15  An.  503. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  costs  of  ap- 
pellants. 


No.  7069. 
Lesassier  &  Binder  vs.  the  Board  of  Liquidation. 


* 


"When  a  bond  sued  on  is.  from  the  manner  of  its  indorsement,  payable  to  bearer ;  or 
the  defendant  tacitly  adcnowledges  the  title  of  the  plaintiff;  or  no  adverse  title  is 
pleaded,  or  suggested  in  the  printed  arsrument  of  defendant's  counsel ;  or  when 
defejidant  merely  pleads  the  ereneral  issue,  the  srenulneness  of  the  sifirnature  to 
the  bond  is  thereby  admitted,  and  no  proof  of  the  payee's  indorsement  is  neces- 
sary. 

When  an  act  under  private  sifirnature  is  permitted  to  be  read  in  evidence,  withont 
objection,  proof  of  its  execution  is  waived. 

The  State  not  beinff  suable,  except  by  her  consent,  prescription,  as  to  debts  due  by 
her,  is  suspended. 

The  bonds  issued  by  the  State  in  1828  in  favor  of  the  "  Consolidated  Association  of 
the  Planters  of  Louisiana."  are  valid  obli^rations  of  the  State,  and  entitled  to  be 
exchansred  for  consolidated  bonds  of  the  State,  under  the  funding  act  passed  by 
the  Losrislature  in  1874.  On  such  bonds  the  State  is  bound  as  principal,  not  aa- 
surety,  and  hence  is  not  entitled  to  the  ri^rht  of  discussion. 

Bonds  of  the  State,  the  exchansre  of  which  for  consolidated  bonds  subrogates  the 
State  to  rights  against  third  persons,  should  not  be  destroyed  by  the  Board  of 
Liquidation,  but  turned  over  to  the  proper  State  authorities  for  the  benefit  of 
the  State. 

The  application  for  a  rehearing  made  by  an  amicus  curice,  althbugh  filed  within  six 
days,  will  not  suspend  a  judgment  of  this  court,  when  not  called  to  the  attention 
of  the  court,  and  no  order  is  asked,  or  made  in  relation  to  it.  within  that  time. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monroe, 
J. 

Breaiix,  Fenner  &  Hall  for  plaintiff  and  appellees. 

J.  0.  Egan,  Assistant  Attorney  General,  for  defendants  and  appel- 
lants. 

The  opinion  of  the  court  was  delivered  by  DeBlanc,  J.,  and  on  the 
application  for  a  rehearing  by  MANNiNa,  C.  J. 

DeBlanc,  J.  Plaintiffe  are  the  holders  of  three  bonds,  which — they 
allege — are  exchangeable,  and  which  they  have  sought  to  exchange  for 
consolidated  bonds,  under  an  act  adopted  by  the  legislature  and 
approved  on  the  24th  of  January  1874.  The  bonds  thus  held  by  plain- 
tifiGs  were  issued  nearly  half  a  century  ago,  on  the  31st  of  December 
1828,  under  an  act  of  the  Legislature  of  the  State.     They  are  signed  by 
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P.  Derblgny — then  the  Governor  of  Lonisiana,  and  counterBigDcd  by 

•  ■ 

F.  Gard^re,  then  the  Treasurer  of  said  State. 

In  its  answer  to  plaintiffo'  demand,  the  Board  of  liquidatioD  denieft 
tliat  those  bonds  are  fundable,  and — in  bar  of  the  action  brought  tn 
compel  it  to  fund  them,  pleads  the  prescription  of  five  and  ten  yeaTa. 
In  the  printed  argument  filed  in  its  behalf,  the  attention  of  the  court  b 
called  to  only  one  fact,  and  that  is  that  there  is  no  proof  of  the  genu- 
ineness of  the  signature  of  the  payee  of  these  bonds.  In  its  report  of 
the  1st  of  October  1877,  the  Board  bases  its  refusal  to  exchange  them, 
on  the  ground  that  the  liability  of  the  State  thereon  is  exclusively  that 
of  a  surety,  and  that — as  a  surety — the  State  is  entitled  to  the  b^iefit  of 
discussion  of  the  property  of  the  principal  debtor,  and — in  the  opinioit 
of  the  Board — that  principal  debtor  is  the  Consolidated  AsBociaticm  c-f 
the  Planters  of  Louisiana. 

We,  here,  transcribe  in  full  one  of  the  three  bonds  held  and  declared 
upon  by  plaintiffs: 

"  Know  all  mkn  by  these  presents,  That  the  State  of  LiorisiAii, 
acknowledges  to  be  indebted  unto  the  Presideyit,  Directors  and  Company, 
of  the  Consolidated  Association  of  the  Planters  of  Louisiana,  in  tiie 
sum  of  ONE  THOUSAND  DOLLARS,  which  sum  the  said  State  of  Louislaoi 
promises  to  pay,  in  current  money  of  the  United  States,  to  the  ordffof 
said  President,  Directors  and  Company,  on  the  thirtieth  day  of  June. 
one  thousand  eight  hundred  and  forty-three,  with  interest  at  the  rate  of 
FIVE  PER  CENTUM  PER  ANNUM,  payable  half  yearly,  at  the  place  named  in 
the  endorsement  hereof,  viz:  on  the  thirtieth  June  and  thirty-finst 
December,  of  every  year,  imtil  payment  of  said  principal  sum. 

"In  testimony  wheri-x^f,  the  Governor  of  the  State  of  Louisisitt 
has  signed  and  the  Treasurer  of  said  State  has  countersigned  these 
presents,  and  caused  the  seal  of  the  State  to  be  affixed  thereto,  at  yt^ 
Orleans,  this  thirty-first  day  of  December,  in  the  year  of  our  LonJ 
one  thousand  eight  hundred  and  twenty-eight. 

"  Signed  "  P.  DERBIGXY,  Governor, 

"Countersigned*'  F.  Gardere,  Treasurer. 

The  endorsement  on  the  bonds  is  in  these  words:  "  We  the  under- 
signed, Manuel  Andry,  President,  and  Jacques  Louis  Prevost,  Cashier  of 
the  Consolidated  Association  of  the  Planters  of  Louisiana,  for  lYiliie 
received,  do  hereby  endorse  and  transfer  the  within  bond,  of  one  thou- 
sand dollars,  bearing  interest  at  the  rate  of  five  per  cent  per  annum,  u> 

the  order  of ,  and  do  Jie7^ehy  bind  Vie  Slate  of  Louisiana,  and  Pree»i- 

dent.  Directors  and  Company  of  the  Consolidated  Association  of  the 
Planters  of  Louisiana,  to  pay  the  said  interest  half-yearly,  on  the  thir- 
tieth day  of  June,  and  the  thirty-£rst  day  of  December  of  each  year,  in 
the  city  of  London,  at  the  counting-house  of  Baring  Bros.  &  Co.,  at  the 


NEW  ORLEANS,  APRIL,  1878.  613 

Lesansier  &  Binder  vs.  the  Board  of  Liquidation. 

exchange  of  four  shilliDgs  aud  sixpence  sterling  per  dollar,  upon  pre- 
sentation and  delivery  of  the  dividends  warrants,  in  the  margin  hereof, 
and  also  do  bind  the  said  President,  Directors  and  Company  to  reimburse 
the  principal  at  the  same  place,  at  the  exchange  of  four  shilUngH  and  three- 
poice  sterling  per  dollar,  upon  presentation  and  delivery  of  this  bond  on 
the  day  when  this  bond  becomes  diie, 

«  Signed "  MANUEL  ANDRY,  President. 

J.  L.  Pbevost,  Cashier." 

We  have  found  annexed  to  the  original  bond  which  accompanies  the 
transcript,  the  following  agreement,  to  wit: 

"  Know  all  men  by  these  presents,  that  the  managers  and  Directors 
of  the  Consolidated  Association  of  the  Planters  of  Louisiana,  by  virtue 
of  an  act  of  the  State  of  Louisiana,  approved  February  26,  1866,  and 
entitled  "  An  act  providing  for  the  final  liquidation  of  the  Consolidated 
Association  of  the  Planters  of  Louisiana,"  hereby  engage  and  bind  the 
said  Association,  through  me,  their  undersigned  and  authorized  agent, 
to  pay  in  New  Orleans,  at  their  banldng  house,  the  amount  remain- 
ing due  on  bond  of  the  State  of  Louisiana,  C,  No.  464,  dated  31st  De- 
cember, 1828,  and  due  30th  June,  1843,  in  the  following  mode  and  pro- 
portions, viz: 

One  hundred  dollars  on  30th  June,  1870; 

One  hundred  dollars  on  30th  June,  1872; 

One  hundred  dollars  on  30th  June,  1874; 

One  hundred  dollars  on' 30th  Juno,  1876; 
against  delivery  of  the  respective  warrants  hereunto  annexed,  which 
will  serve  as  receipts;  and  this  bond  shall  be  considered  as  a  proof  of 
the  debt,  from  the  State  of  Louisiana,  and  the  Consolidated  Association 
to  the  holder,  for  no  other  sum  than  the  aggregate  amount  of  such  war- 
rants as  may  remain  in  the  possession  of  said  holder.  The  last  install- 
ment will  be  paid  onlj'  on  delivery  of  the  original  bond. 

The  C  »nsolidatod  Association  of  the  Planters  of  Louisiana  hereby 
engages  also  to  pay  regularly  at  ita  office  in  New  Orleans,  the  half- 
yearly  dividend  warrants  annexed  hereto,  at  their  respective  maturities, 
and  solemnly  declares  that  nothing  in  this  document  or  arrangement,  is 
intended  to  release  the  State  of  Louisiana  from  its  engagements 
towards  the  holder  of  the  Bond,  C,  No.  464 — nor  shall  be  construed  to 
release  or  discharge  any  right  of  the  holder  to  the  securities  given  by 
the  mortgages  granted  under  and  by  virtue  of  the  Act  of  Incorporation 
of  the  said  Banlc,  and  acts  amendatory  thereto,  approved  by  the  Gov- 
ernor of  the  State  of  Louisiana. 

In  testimony  whereof,  the  agent  and  representatives  of  the  Mana- 
gers and  Directors  of  the  Consolidated  Association  of  the  Planters  of 
Louisiana,  holding  full  power  to  bind  the  said  Association,  has  signed 
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these  presents  in  Amsterdam,  the  sixteenth  day  of  September,  ia  tb« 
year  of  our  Lord,  one  thousand  eight  hundred  and  sixty-six. 

[Signed]  A.  SCHREEBER,  Agent 

The  counsel  representing  the  Board  contends  that  the  graeral  deoial 
filed  in  its  name,  puts  at  issue  the  title  of  plaintiffs  to  the  IxndB  they 
hold,  and  that — ^as  there  is  no  proof  of  the  genuineness  of  the  stgnatare 
of  the  payee  of  said  bonds,  the  disputed  title  has  not  been  estabUsbed. 
and — on  that  ground — they  ask  the  reversal  of  the  judgment  of  th*- 
lower  court. 

For  at  least  four  reasons,  that  defence  is  untenable: 

1.  In  their  form  and  endorsed  as  they  are,  those  bonds  are  resUr 
payable  to  any  bearer  therof.    10  R  R  128;  3  R  195;  3  N.  S.  291-391 

2.  The  Board  did  not  contest,  but — from  the  tenor  of  their  report, 
tacitly  acknowledged  the  title  of  plaintiff. 

3.  No  adverse  title  is  mentioned  either  in  the  pleadings  or  the 
printed  argument,  and  none  was  otherwise  suggested.  8  N.  S.  509;  21 
W-441;  5  N.  S.  512;  9  M.  R  469;  4  L.  430;  5  L.  48;  14  L.  254;  13  L II 

4.  The  general  issue  pleaded  by  defendant  is  equivalent  to  ad 
admission  of  the  genuineness  of  the  signatures,  which— though  oot 
acknowledged,  is  not  absolutely'  denied,  not  even  in  counsel's  brief;  uul 
— ^besides — when  an  act  sous  seing  prive  is  permitted  to  be  read  on  evi- 
dence  without  objection,  proof  of  its  execution  is  waived.    8  A.  312:  \i 

Is  plaintifife'  action  barred  by  prescription  ?  The  State  not  beiog 
suable,  except  with  her  consent,  the  course  of  the  prescription  invoked 
by  defendant's  counsel  was  effectually  suspended;  and,  were  it  other- 
wise, the  State — under  act  No.  92  of  1843 — took  possession  of  and  heW 
in  pledge — until  recently,  all  the  assets  of  the  Consolidated  ABSodatioD 
of  the  Planters  of  Louisiana,  and  that  pledge  was  a  standing  acknowj- 
edgment  by  the  State  of  an  obligation,  which — tacitly  or  expressly- 
was  ten  times  acknowledged  by  her  Legislature,  in  ten  different  acts, 
and  more  particularly  by  those  of  1847  and  1866,  in  and  by  which  her 
Representatives  authorized  the  extension  of,  the  time  of  pajmenl  i-f 
those  bonds. 

See  Acts  No.  19  of  1828,  of  1835,  1836,  1842, 1843, 1846, 1817,  \m, 
1853,  and  1866. 

Do  the  three  instruments  held  by  plaintiffs,  presented  to  the  Board 
and  now  under  consideration,  witness — in  the  language  of  the  acts  of 
1874  and  1875— outstanding  and  valid  bonds  of  the  State,  issued  in 
strict  conformity  to  her  laws,  not  in  violation  of  her  Constitution  or  of 
the  Constitution  of  the  United  States,  and  for  a  legal  eonsideratioo? 
They  do,  and— with  its  undoubted  impartiality— the  Board  itself  hassn 
declared:  that  declaration  is  published  in  their  report: 
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*'  We  wish  it  distinctly  understood  that  we  do  not  deny  the  eventual 
liability  of  the  State,  in  case  the  assets  of  the  bank,  and  of  the  stock- 
holders prove  insufficient,  after  legal  discussion  according  and  in  con- 
formity to  the  full  measure  of  the  obligation  contracted,  and  we  fully 
recognize  that  the  faith  of  the  State  is  pledged  to  redeem  all  promises 
made,  and  all  liabilities  incurred,  but  beyond  this  we  hold  that  the  State 
has  no  legitimate  authority  to  extend  her  liabilities,  and  therefore  we 
believe  in  this  instance  that  the  bondholders  must  look  to  the  assets 
pledged  to  their  re-imbursement,  see  that  they  are  properly  and  legally 
■administered  and  applied,  and  should  these  prove  inadequate,  they,  in 
the  meantime,  having  pursued  all  their  legal  remedies,  then  apply  to 
the  State  for  the  fulfliimeDt  and  redemption  of  her  promises. 

Respectfully  submitted: 

(Signed)  LOUIS  BUSH,  Chairman; 

LOUIS  A.  WILTZ, 
ALLEN  JUMEK" 

The  Board  is  mistaken  as  to  the  character  of  these  obligations,  the 
very  terms  of  which  repel  the  construction  contended  for  in  its  report 
-*'  The  State  of  Louisiana  acknowledges  to  be  indebted  unto  the  Presi- 
dent, Directors  and  Company  of  the  Consolidated  Association  of  the 
Planters  of  Louisiana,  in  the  sum  of  one  thousand  doUars,  which  sum 
the  State  of  Louisiana  promises  to  pay  to  the  order  of  said  President, 
Directors  and  Company,  at  the  place  named  in  the  endorsment  hereof, 
eta"  Such  words  do  not,  can  not  constitute,  embrace  or  evidence  an 
accessory  obligation,  do  not,  can  not  create  or  describe  an  accessory 
prcMnise.  Those  words  are  the  studied  and  clear  expression  of  a  princi- 
pal obligation,  of  an  unconditional  promise. 

Can  we  add  to  those  terms?  Can  we  arbitrarily  presume  that  the 
State  did  not  intend  to  bind  itself,  as— in  law  and  in  fact — she  is  bound 
by  the  terms  of  her  contract — that,  when  she  said  without  reservation, 
I  acknowledge  to  be  indebted,  I  promise  to  pay,  it  meant — though  she 
said  the  very  reverse — indebted  as  a  surety,  the  surety  of  one  who,  in 
the  instrument  is  recognized  as  a  creditor,  and  pay  in  case  my  recog- 
nized creditor  fails  to  do  so.  This  would  be  a  perversion  of  the  very 
letter  of  the  contract  submitted  to  our  consideration. 

According  to.  our  Code,  "suretyship  is  an  accessory  promise,  by 
wliich  one  binds  himself  for  another  already  ^und,  and  agrees  with  the 
■creditor  to  satisfy  the  obligation,  if  the  debtor  does  not  In  this  instance, 
if  the  State  be  but  a  surety,  who — when  she  bound  herself  as  such — 
was  already  bound  as  the  principal  debtor?  Who — then— was  the 
creditor  with  whom  the  pretended  surety  agreed  to  satisfy  the  obliga- 
tion, if  the  unknown  and  nameless  debtor  did  not?  The  most  careful 
inspection  and  perusal  of   the   instrument  would  not  have  left  the 
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impression  that  the  Consolidated  Association,  therein  represented  as  a 
creditor,  was  in  reality  the  principal  obligor,  that  the  State  which  aione 
acknowledged  to  be  indebted,  and  alone  promised  to  pay»  was  but  a 
surety,  and  of  whom?  Of  its  recognized  creditor,  of  tbe  party  in 
whose  favor  the  bond  was  subscribed,  to  whose  order  it  was  payable. 

In  its  report,  the  Board — referring  to  the  endorsements  on  the 
bonds — said: 

"Leading  to  the  same  result,  and  confirming  the  views  we  hxn 
taken  of  the  question,  we  refer  to  the  subsequent  dealings  of  the  par- 
ties, to  wit:  the  bank  and  the  bondholders.  Acting  on  the  prindpie 
that  she  was  merely  a  surety,  and  wishing  to  maintain  her  faith  intact. 
'  the  State  gave  her  consent,  by  act  100,  of  6th  April,  1847,  p.  77,  sec  i 
to  an  extension  by  the  hank  of  the  bonds  for  six,  nine,  tw^elve,  fifteen 
and  eighteen  years,  and  by  act  No.  38,  of  February  26, 1866,  on  Vie  same 
terms  as  then  existed,  for  a  period  of  ten  years,  and  no  more  [p.  66,  see,  Ij. 
thus  waiving,  as  a  surety,  the  objection  which  might  otherwise  have  befn 
urged  by  her  that  the  creditors,  the  bondholders,  had  done  acts  which 
impaired  her  rights,  or  had  given  a  prolongation  without  her  consent. 
In  these  two  acts  nothing  is  left  to  inference,  for  in  both  it  is  the  Mana- 
gers and  Directors  of  the  Consolidated  Association  who  are  atithorized  to 
negotiate  for  the  extension  of  the  bonds,  and  it  is  they,  who  with  the 
bondholders,  agreed  to  the  prolongation  granted,  with  the  consent  of 
the  State,  given  as  aforesaid." 

The  endorsement  on  these  bonds  does— in  no  way — change  or 
impair  the  unqualified  and  unconditional  obligation  of  the  State  to  sat- 
isfy said  bonds.  It  adds — to  the  State  obligation — that  of  the  ConsoU- 
dated  Association.  It  mentions  the  balance  due  on  what  is  therein 
called  "the  bonds  of  the  State  of  Louisiana/'  and  specially  provides 
that  it  shall  not  be  construed  as  releasing  the  State  of  Louisiana,  or  d^- 
charging  any  right  acquired  by  the  holder  of  those  bonds  under  the 
act  of  incorporation  of  the  Ck)nsolidated  Association,  or  any  act  amenda- 
tory thereto. 

Whatever  may  be — as  between  the  State  and  the  Consolidated 
Association — the  liabilities  of  the  latter  to  the  former,  as  to  third  par- 
ties and  on  those  bonds,  the  State  was  and  has  not  ceased  to  be  a  prin- 
cipal debtor;  and — as  to  third  parties — can  not  be  legally  regarded  as 
the  surety  of  one  who — ^in  those  bon(is — is  represented  as  its  creditor. 

The  obligations  sought  to  be  exchanged  by  plaintifGs  bear  signatures 
and  dates  which  repel  suspicion:  they  are, -beyond  any  doubt,  a  just,  an 
honest  debt  of  our  State,  and  should  be  funded. 

In  only  one  particular,  the  judgment  of  the  lower  court  must  be 
amended.  The  8th  section  of  the  act  of  1874  provides:  "  that  the 
bonds  and  valid  warrants  outstanding  at  the  time  of  the  passage  of 
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said  act,  shall — as  fast  as  they  are  received  in  exchange  for  consolidated 
bonds — be  cancelled  and  destroyed  by  the  Board  of  liquidation,  etc." 

This  instruction  applies  and  refers  to  exclusively  ther  bonds  and 
warrants  which — when  exchanged  for  consolidated  bonds — are  the  use- 
less evidence  of  a  prior  claim  reduced  by  the  exchange — the  balance  due 
on  which — ^after  the  reduction — is  witnessed  by  a  new  instrument;  but  it 
does  not  refer  and  should  not  be  applied  to  any  of  the  warrants  and 
bonds  which — as  those  sued  upon — shall,  after  the  exchange,  constitute 
the  evidence  of  a  claim  of  the  State  against  other  parties — of  its  subro- 
gation to  every  right  securing  said  claim,  and  which — for  that  reason — 
should  be  preserved  and  delivered  to  the  proper  authorities  of  said 
State. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  Board  of 
liquidation  be  and  it  is  hereby  enjoined  and  prohibited  from  destroying, 
after  their  exchange,  any  of  the  bonds  mentioned  and  described  in 
plaintiffs'  pleadings. 

It  is  further  ordered,  adjudged  and  decreed  that  every  right  and 
action  of  the  State  of  Louisiana,  in,  on,  or  concerning  said  bonds, 
whether  said  right  and  action  were  acquired  before,  or  be  acquired  by 
and  after  the  exchange  of  said  bonds,  be  and  they  are  expressly 
reserved.     . 

It  is  lastly  ordered,  adjudged  and  decreed  that — as  amended  by  this 
<lecree — the  judgment  of  the  lower  court  is  affirmed  with  costs.  « 


On  Application  for  Rehearing. 

Manning,  C.  J.  A  member  of  the  bar  applies  as  amicus  curice  for  a 
rehearing  of  this  cause.  The  application  for  a  rehearing  was  filed 
within  sfx  days,  but  was  not  called  to  our  attention,  nor  any  order  either 
Uisked  or  made  in  relation  to  it,  within  that  time.  Although  it  is  compe- 
tent for  the  court  to  grant  a  rehearing,  either  on  the  suggestion  of  an 
amicus  ciiHce,  or  ex  propria  nwta,  we  are  of  opinion  that  the  mere  filing 
of  an  application  for  rehearing  by  an  amicus  curice  has  not  the  effect  of 
suspending  the  judgment,  as  is  the  case  when  such  application  is  made 
by  one  of  the  partivs  to  the  suit.  The  judgment  has  become  final  and 
is  the  property  of  the  parties,  and  therefore 

The  application  for  a  rehearing  can  neither  be  considered  nor 
allowed. 
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No.  6254. 
E.  J.  Barkdull,  Tutor,  vs.  K  F.  Herwio  and  Mrs.  C.  Smith. 

A  judgment  oan  have  no  effect  on  the  rights  of  those  not  parties  to  it,  and  who  hail 
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&}   972|  no  notice  of  the  le^ral  proceedinfirs  which  led  up  to  the  judgment.    Thus  a  mort- 

i;a«re  creditor  may  proceed  in  a  district  court  against  the  mort^raxed  propertr. 
without  re«rard  to  the  ftict  that  the  property  had  been  sold  under  a  judiemf^iit.  tu 
which  he  was  not  a  party,  rendered  by  a  parish  court,  in  a  suit  brought  after  tii^ 
institution  of  the  procoediniTs  in  the  district  court. 
A  mortfiraj9ree  who  transfers  part  of  the  mortfi:a«e  debt  to  another,  can  not  compete 
with  his  transferee  for  the  proceeds  of  the  mort^afired  property,  where  the 
amount  is  not  sufficient  to  satisfy  both. 
Where  a  suit  involving  oonflictinff  liens  and  mort«rB«rcs  on  certain  property  is  ia- 
stituted  in  one  court,  and  all  persons  jn  interest  are  made  parties  to  the  suit. 
the  BubeeQuent  institution  of  another^  suit,  in  a  different  court,  by  two  of  the 
parties  is  a  fraud  on  justice,  and  will  not  divest  the  former  court  of  jarisdictioD 
to  determine  all  the  issues  between  the  parties,  in  respect  of  the  mortiras«<d 
property,  without  re«rard  to  any  changes  in  the  title  or  possession  of  the  prop- 
erty. 


APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Taogipab 
Kemp,  J. 

Lewis  E.  Simonds  for  plaintiff  and  appellant. 

McEnery,  Ellis  ft-  Ellis  aud  E.  F.  RiisseU  for  defendants  and  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Appellees  were  interested  as  partners  in  the  **  Pelican 
Mills  Wadding  and  Batting  Factory."  Herwig  borrowed  a  sum  of 
money  from  Barkdull,  which  belonged  to  Barkdull's  minor  son;  and  this 
money  was  used  for  purchasing  materials,  machinery,  etc.,  for  the 
factory. 

In  January,  1872,  some  sort  of  settlement  was  made  between  Her- 
wig and  Mrs.  Smith,  the  result  of  which  was  that  she  was  indebted  to 
him  in  the  sum  of  $5191  19,  for  which  she  executed  her  two  promissory 
notes,  of  the  same  date,  to  her  own  order,  and  by  her  indorsed  in 
blank,  both  payable  twelve  months  after  date,  one  for  9S500,  the  other 
for  $1691  19;  secured  by  mortgage  on  the  factx)ry  and  the  twenty  acres 
of  land  on  which  it  stands.  Subsequently,  about  a  month  after,  Her- 
wig deh-"5red  the  83500  note  to  Barkdull,  In  payment  of  the  borrowed 
money.    • 

At  th^  iixjciQ  this  mortgage  was  granted  there  were  two  liens  in  favor 
of  mechani*-,  j-egting  on  the  property,  and  duly  recorded,  represented 
by  two  promiBo.^,  notes,  one  for  $212  50,  the  other  for  $90  66,  signed 
by  Mrs.  Smith,  and  ti  ^^ynj^n^;  guaranteed  by  Herwig.  When  Herwig 
delivered  the  note  to  l^^^^n^  ^^  represented  to  him  that  the  property 
mortgaged  was  amply  ^^jj^j^^t  ^^  p^y  j|.  ^^^j  ^^^  r^^Yier  note  for 
$1691  19  which  Herwig  ret^^^ 
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Barkdull  asked  him  about  the  mechanics'  liens,  and  called  his 
attention  to  the  fact  that  they  were  not  mentioned  in  the  mortgage. 
Herwig  said  the  reason  they  were  not  mentioned  in  the  mortgage  was 
that"!  have  assumed  them;'*  and  he  produced,  and  handed  to  Bark- 
dull  a  statement  in  his  own  handwriting,  showing  that  he  had  already 
paid  $215,  on  account  of  these  liens,  leaving  only  $180  due:  and  he  added 
that  Mrs.  Smith  would  not  agree  to  sign  the  mortgage  notes  until  "  I 
guaranteed  these  payments  of  the  mechanics'  liens." 

In  July,  1873,  Barkdull  brought  suit  on  the  note,  and  to  enforce  the 
mortgage:  and  on  the  twelfth  July,  Herwig  intervened  setting  up  his 
mortgage  note,  and  claiming  also,  that  he  had  made  advances  to  Bark- 
dull to  the  extent  of  $570,  which  he  was  entitled  to  have  paid  by  Bark- 
dull, out  of  the  proceeds  of  the  note  held  by  him.  He  prayed  that 
plaintiffs  mortgage  be  recognized,  and  that  his  own  note,  and  the  $570 
due  him  by  plaintiff  be  paid  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  property. 

In  August,  1873,  pending  these  proceedings,  Herwig  brought  suit  in 
the  parish  court  against  Miu  Smith  for  the  sum  of  $303  16,  with  inter- 
est, being  the  amount  of  the  mechanics'  lien  debts  assumed  and  guar- 
anteed by  him;  and  he  prayed  for  judgment  recognizing  the  lien  and 
privilege  by  which  these  two  debts  were  secured,  and  that  the  property 
be  seized  and  sold  to  pay  these  demands,  by  preference,  out  of  the  pro- 
ceeds. Mre.  Smith  waived  service,  and  the  delays  of  law,  and  confessed 
judgment  as  prayed  for:  and  on  the  same  day  judgment  was  entered 
accordingly.  Execution  issued  on  this  judgment;  the  factory  and  ground 
were  seized  and  sold  by  the  sheriff,  on  the  fourth  October,  1873,  and 
purchased  by  Herwig,  for  $1400,  cash,  something  over  two  thirds  of  the 
appraised  value.  On  the  same  day  Herwig  promised  and  obligated 
himself,  in  writing,  to  transfer  the  property  to  Mrs.  Smith,  "  without 
recourse,"  for  $1800,  on  her  assuming  whatever  liabilities  the  property 
was  subject  to  in  his  hands. 

The  sherifFs  return  shows  that  after  satisfying  the  judgment  in 
favor  of  Herwig,  tlie  $303  16  with  interest  and  costs,  which  constituted 
the  first  recorded  privilege,  the  balance  was  not  sufficient  to  pay  the 
remaining  privilege  and  mortgage;  that  is,  the  mortgage  granted  to 
Herwig  to  secure  the  two  notes,  one  held  by  Barkdull,  the  other  by 
Herwig;  and  he  therefore  left  the  balance,  $1018  95,  in  the  bands  of  Her- 
wic". 

Barkduirs  suit  against  Mrs.  Smith,  in  which  Herwig  was  intervenor, 
pended  until  fifteenth  April,  1874,  when,  on  motion  of  Herwig's  attorney, 
judgment  of  nonsuit  was  entered  on  his  intervention;  and,  on  the  same 
day,  final  judgment  was  rendered  in  favor  of  Barkdull,  against  Mrs. 
Smith,  for  the  $35- »0,  and  interest,  with  recognition  of  his  right  of  mort- 
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gage;  and  decreeing  that  the  mortgaged  property  be  seized  and  s(^, 
and  proceeds  applied  to  the  judgment 

Barkdull  lived  in  New  Orleass,  some  eighty  miles  from  Amite  Qty, 
the  seat  of  justice  of  Tangipahoa  parish,  where  the  property  was  sita- 
ated,  and  where  Herwig  and  Mrs.  Smith  lived.  The  attorney  who  rep- 
resented Herwig  in  the  intervention  brought  the  suit,  and  was  the  8c4e 
subscribing  witness  to  Mrs.  Smith's  written  confession  and  waiver,  on 
which  he  obtained  the  judgment  of  the  parish  court;  so  that  there  was 
no  occasion  for  the  publicity  which  usually  characterizes  proceedings  in 
court  The  appearance  of  Herwig  as  inter venor,  and  his  entire  condnct 
in  the  business,  have  the  aspect  of  a  mere  feint,  specially  designed  to 
conceal  the  real  formidable  attack  in  the  parish  court,  to  delude  Bark- 
dull,  and  to  induce  him  to  believe  that  the  entire  contest  would  be  in  the 
district  court,  and  that  the  rights  of  himself  and  Herwig  respectively 
would  be  determined  and  settled  in  that  court,  in  the  suit  in  which  they 
were  both  parties. 

In  June,  1875,  this  suit  was  brought  to  subject  the  mortgaged  prop- 
erty to  the  judgment  of  fifteenth  April,  1874,  in  favor  of  BarkdulL  The 
petition  charges  that  the  proceedings  in  the  parish  court  were  fraudaleot, 
collusive  and  simulated  on  the  part  of  Herwig  and  Mrs.  Smith,  to 
defraud  and  defeat  the  rights  of  Barkdull:  and  the  prayer  is  that 
the  property  be  decreed  to  be  subject  to  Barkdull's  mortgage  rights  as 
recognized  in  the  judgment  of  fifteenth  April,  1874,  in  preference  to  the 
judgment  in  the  parish  court  in  favor  of  Herwig;  and  for  all  other 
proper  decrees. 

Herwig  excepted  that  the  petition  contains  two  causes  of  aeti<»n 
which  are  contrary  to  and  exclusive  of  each  other:  1:  that  in  which  the 
judicial  sale  and  judgment  under  which  defendant  holds  the  title  to  the 
property  are  attacked  as  unreal  and  simulated  :  2:  that  in  which  the 
judgment  and  rule  are  attacked  as  real,  but  in  fraud  of  petitioner's 
rights:  and  he  called  upon  plaintifif  to  elect  which  of  these  two  causes  of 
action  he  meant  to  proceed  with. 

This  exception  having  been  overruled  by  the  court,  Herwig 
excepted  that  plaintiff  was  without  authority  to  stand  in  judgment 
herein.  Should  this  be  overruled,  he  excepted  that  the  court  was  with- 
out jurisdiction  7*atione  materice  to  entertain  an  action  to  annul  the 
rule  made  in  virtue  of  a  judgment  of  the  parish  court:  in  the  event  of 
the  overruling  of  this  exception,  he  excepted  that  plaintiff  alleges  no 
putting  in  default,  and  no  tender,  and  therefore  exhibits  no  cause  of 
action. 

Should  all  these  exceptions  be  overruled,  he  pleads  that  the  judg- 
ment of  the  parish  court  and  the  rule  of  fourth  October,  1873,  were 
legal,  real,  and  bona  Me,  in  all  respects:  and  he  also  sets  up  the  pre- 
scription of  six  months  and  one  year. 
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Mrs.  Smith,  made  a  party  by  supplemental  petitioD,  adopted  Her- 
wig's  pleas  and  defenses.  The  exceptions  were  referred  to  and  tried 
with  the  merits;  and  this  appeal  was  taken  from  the  judgment  in  favor 
of  defendants,  rejecting  plaintiff's  demands  and  dismissing  his  suit. 

We  think  none  of  the  exceptions  in  this  case  were  well  taken;  and 
that  the  plea  of  prescription  is  not  well  founded.  The  suit  is  not 
brought  to  annul  a  judgment  of  the  parish  court,  nor  to  have  set  aside, 
lor  fraud,  a  conveyance  between  the  defendants  by  which  the  rights  of 
plaintiff  are  prejudiced.  The  object  is  to  subject  to  plaintiffs  judg- 
ment and  right  of  mortgage  the  property  in  question.  So  far  as  the 
judgment  in  the  parish  court  is  tconcerned,  it  must  stand  as  between 
Herwig  and  Mrs.  Smith:  it  is  without  effect  as  to  plaintifil  The  sale  by 
the  sheriff,  and  the  adjudication  to  Herwig  must  stand  as  between  Her- 
wig and  Mrs.  Smith;  but  they  do  not  affect  the  rights  of  plaintiff,  who 
was  no  party  to  the  proceedings,  and  was  in  no  way  notified  of  them. 

Whatever  right  or  title  Mrs.  Smith  had  in  the  property,  it  is 
divested,  as  between  her  and  Herwig,  except  so  far  as  Herwig  may  be 
bound  by  his  written  obligation  to  transfer  the  property  to  her. 

It  is  settled,  we  think,  that  a  mortgagee,  who  transfers  part  of  the 
mortgage  debt  to  another,  can  not  compete  with  his  transferee  for  the 
proceeds  of  the  mortgaged  property,  where  the  amount  is  not  sufficient 
to  satisfy  both.  As  this  court  said,  in  Seligman  vs.  His  Creditors,  in  2 
Rob.  244:  "Jt  would  be  contrary  to  good  faith,  that  the  vendor  of  a 
claim,  after  receiving  the  price  of  it  from  the  assignee,  should  by  his 
own  act  prevent  the  latter  from  receiving  the  sum  he  has  paid."  See 
also  Troplong,  Hypotheques,  volume  1,  number  367. 

Herwig  was  indebted  to  BarkduU,  for  a  loan;  and  the  money  was 
used  to  enhance  the  value  of  the  factory,  by  the  purchase  of  machinery, 
etc.  Herwig,  in  settling  with  his  partner  in  the  factory,  Mrs.  Smith,  took 
from  her  a  mortgage  on  this  property;  and  he  gave  to  BarkduU,  in  pay- 
ment of  this  debt,  one  of  the  notes  secured  by  that  mortgage.  He 
assured  Barkdull  that  the  property  cost  from  fifteen  to  twenty  thousand 
dollars,  and  was  amply  sufficient  to  pay  both  the  notes.  He  quieted 
Barkdull's  apprehensions  about  the  mechanics'  liens,  by  showing  that 
the  amount  had  been  reduced  to  $180:  that  he  had  assumed  the  pay- 
ment: that  Mrs.  Smith  had  refused  to  sign  the  mortgage  notes 
until  he  had  assumed  the  payment;  and  that  this  was  the  reason  for 
not  mentioning  these  lien  debts  in  the  act  of  mortgage. 

The  plain  meaning,  the  effect  of  this  is  that  Herwig  guaranteed  the 
sufficiency  of  the  property;  and  that  it  was  upon  his  representations 
that  Barkdull  took  the  note  in  payment  of  the  debt  that  Herwig  owed 
him. 

After  Herwig's  statements  that  the  lien  debts  had  been  reduced  to 
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$180,  and  that  he  had  assumed  the  payment  of  thera,  he  could  nov 
without  the  grossest  fraud,  set  them  up  as  incumbranoes  outranking 
the  mortgage. 

The  suit  which  Barkdull  brought  against  Mrs.  Smith,  and  in  which 
Uerwig  intervened  and  asserted  his  mortgage  right,  was  a  proceeding 
in  personam  so  far  as  judgment  against  Mre.  Smith  was  concerned  ;  and 
in  rem  so  far  as  it  sought  to  have  the  moiigaged  property  seized  an4 
sold.    The  law  had  laid  its  hand  upon  this  property,  and  all  the  parties 
having  any  pretension  of  right  or  claim  to  it  were  before  the  court, 
which  was  competent  to  adjust  the  respective  claims,  liens  and  priorities: 
and  when  Herwig  and  Mrs.  Smith  went  into  the  parish  court,  pending 
that  suit,  and  there  undertook  to  withdraw  the  property  from  the  con- 
trol of  the  court  which  had  acquired  full  and  complete  jurisdiction  as  to 
property  and  parties,  they  attempted  to   practice  a  fraud   upon  the 
administration  of  justice  which  no  judicial  tribunal  will  tolerate.     What- 
ever the  proceedings  in  the  parish  court  may  have  effected,  as  between 
Herwig  and  Mrs.  Smith,  they  did  not  divest  the  district  court  of  its 
power  and  authority,  nor  relievo  it  of  its  solemn  duty  and  obligation  to 
pass  upon  definitively  and  to  settle  the  rights  of  the  parties  with  respect 
to  the  mortgaged  property  as,  in  its  judgment,  the  law  and  the  evidenci* 
required.    The  judgment  ordering  the  mortgaged  property  to  be  seiz^ 
and  sold  in  satisfaction  of  plaintiff's  debt,  is  a  judgment  t?i  rem,  the  exe- 
cution of  which  the  other  parties  to  that  suit  had  no  power  to  forestaD 
or  to  defeat:  and  that  judgment  must  be  executed,  according  to  its  tenor 
and  terms,  without  regard  to  any  changes  either  in  the  title  or  posses- 
sion of  the  property  which  may  have  occurred  pendente  lite, 

The  judgment  appealed  from  is,  therefore,  annulled,  avoided,  and 
reversed:  and,  proceeding  to  render  such  judgment  as  the  district  coort 
should  have  rendered,  it  is  now  ordered,  adjudged,  and  decreed  that  the 
property  described  in  the  mortgage  granted  by  Mrs.  Clementine  Smith 
to  and  in  favor  of  Ernest  F.  Herwig,  of  date  fifteenth  January,  1872,  as 
set  forth  and  described  in  the  judgment  of  the  Sixth  Judidal  District 
Court  in  and  for  the  parish  of  Tangipahoa,  in  the  suit  number  149  of 
the  docket,  rendered  on  the  fifteenth  of  April,  1874,  in  favor  of  Enoch 
J.  Barkdull,  tutor  of  his  minor  son,  Charles  R  Barkdull,  against  Mrs. 
Clementine  Smith,  in  which  Ernest  F.  Herwig  was  intervener,  be  de- 
creed to  be  subject  to  seizure  and  sale,  under  and  in  virtue  of  that 
judgment,  to  pay  and  satisfy  the  said  judgment  by  preference  and  pri- 
ority over  any  right,  title,  claim,  mortgage,  lien,  or  privilege  whatsoever, 
of  or  in  favor  of  Ernest  F.  Herwig;  and  that  the  said  Ernest  h\  Her- 
wig and  Mrs.  Clemontine  Smith,  defendants  and  appellees,  be  con- 
demned, in  soUdo,  to  pay  the  costs  of  this  suit  in  this  court  and  In  the 
district  court. 
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No.  7010.  ^  ^ 

50    396 

PiOARD  &  Weil  vs.  J.  J.  Wade.    S.  B.  Newman  &  Co.,  Third  Opponents.  151 1048 

30    623 
Where  in  a  contest  between  a  seizinsr  judsrment  creditor  and  a  tliird  opponent  for  y2_809 
tlie  proceeds  of  tlie  seized  property,  amounting  to  more  than  a  thousand  dol- 
lars, the  latter  claims  the  whole  proceeds,  and  the  former  only  four  hundred 
and  seventy-three  dollars  of  it,  no  appeal  will  lie  to  this  court;  because  the 
amount  really  in  dispute  is  only  $473. 
When  the  original  claim  of  a  judurroent  creditor  when  first  sued  on  in  a  district 
court  is  over  $500.  the  mere  fact  that  subsequent  payments  made  by  the  defend- 
ant have  so  reduced  the  amount  of  the  jud^rment  that  it  can  not  be  appealed 
from,  can  not  have  a  retroactive  effect  so  as  to  divest  the  district  court  of  juris- 
diction of  the  suit,  or  impair  its  ri^ht  to  issue  executions  as  lonir  as  any  part  of 
the  jud«?mont  remained  unsatisfied. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.     Yaistf  J. 

Wickliffe  &  Fisher  for  opponents  and  appellants. 
W,  W.  Leake  for  plaintiffs  and  appellees. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  Picard  &  Weil  recovered  judgment  against  Wade,  in 
March,  1876,  for  $735  30,  with  Interest  and  costs;  and  In  September,  1877, 
execution  issued  on  this  judgment,  on  which  credits  were  indorsed 
amounting  to  $453  54., 

Under  this  writ  the  sheriff  seized  certain  property,  the  interest  of 
Wade  in  two  plantations,  which  he  advertised  for  sale  on  the  third  of 
November,  1877. 

On  the  second  of  November,  S.  B.  Newman  &  Co.  filed  a  third  oppo- 
sition claiming  the  right  to  be  paid  by  preference  out  of  the  proceeds  of 
the  sale  about  to  be  made,  in  virtue  of  a  judgment  recorded  and  operat- 
ing as  a  judicial  mortgage,  anterior  in  date  to  the  judgment  In  favor  of 
Picard  &  Well:  and  they  prayed  that  their  debt  be  paid  and  satisfied  In 
preference  to  Picard  &  Well,  and  all  others. 

Newman  &  Co.  purchased  the  property  for  $1025.  The  case  was 
tried  on  their  opposition;  and  judgment  rendered  in  favor  of  Picard  & 
Well,  and  dismissing  the  opposition.  From  this  judgment  Newman  & 
Co.  took  a  devolutive  appeal;  and  the  sheriff  collected  of  them  the 
amount  of  their  bid,  of  which  $473  28  were  applied  to  and  satisfied  the 

writ  in  favor  of  Picard  &  Weil;  and  the  balance  $551  72,  was  credited  on 
the  judgment  of  Newman  &  Co. 

Picard  &  Weil  move  to  dismiss  the  appeal,  on  the  groundss: 

1.  That  this  court  is  without  jurisdiction,  because  the  amount  in 
controversy  is  less  than  $500. 

2.  That  appellants  have  acquiesced  in  the  judgment  by  executing 
it  voluntarily. 
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FiBST.  It  is  well  settled  that  it  is  the  amount  of  the  plaintiff's  de- 
mand that  Kives  jurisdiction.  The  original  demand  of  Picard  &Wea 
was  above  $500,  exclusive  of  interest;  but  at  thel  time  the  third  (^posi- 
tion was  filed  the  amount  had  been  reduced,  so  that  it  was,  exclofflTe  d 
costs,  about  $420. 

There  was  no  question  as  to  the  right  of  Newman  &  Co.,  except  with 
respect  to  the  seizing  creditors,  Picard  &  Weil;  and  the  amount  in  con- 
troversy was  the  balance  due  them,  which  at  the  time  it  was  paid,  Jaoo- 
uary  2, 1878,  was  $473  28,  including  costs.  This  was  really  the  whole 
amount  in  dispute, 

.  Counsel  for  appellants  say  that  the  amount  in  controversy  is  the 
price  of  the  adjudication  to  Newman  &  Ck>.,  $1025,  because  they  daim 
the  entire  proceeds,  which  would  not  suffice  to  pay  their  judgment  Bot 
as  we  have  seen,  no  other  person  pretended  to  any  right  to  be  paid  oat 
of  this  fund  except  Picard  &  Weil;  and  they  only  claimed  the  balaoee 
due  them,  which,  with  costs,  was  less  than  $500:  and  the  $1025  paid  br 
Newman  &  Co.  to  the  sheriflf,  were  first  applied  to  the  debt  of  Picard  k 
Weil,  which  was  paid  in  full,  and  their  writ  was  returned  satisfied;  and 
the  balance  of  $551  72  was  paid  by  the  sheriflf  to  the  attorneys  of  New- 
man &  Co.  on  account  of  their  judgment. 

It  is  also  urged  that  if  this  court  is  without  jurisdiction  because th^ 
amount  in  controversy  is  less  than  $500,  the  district  court  was  without  JQ- 
risdiction,  for  the  same  reason;  and  the  whole  proceeding  is  void.  Butthi^ 
is  not  necessarily  true.  The  district  court  had  jurisdiction  of  the  de- 
mand of  Picard  &  Weil  originally;  and  it  belonged  to  that  court  alone 
to  enforce  the  judgment  which  it  had  rendered.  R  C.  P.  617,  ^ 
629.  As  long  as  any  part  of  that  judgment  remained  unsatisfied,  the 
plaintiflCs  had  a  right  to  cause  execution  to  issue;  and  the  credits  to 
which  defendant  was  entitled  on  the  writ  in  no  manner  impaired  the 
jurisdiction  to  enforce,  by  execution,  the  payment  of  the  balance.  The 
district  court  necessarily  had  jurisdiction  of  opposition  by  which  the 
right  of  plaintifts  to  enforce  payment  of  the  balance  was  attacked,  with- 
out regard  to  the  amount  of  that  balance.  The  controversy  was  toudiiDg 
that  balance  alone;  and,  while  the  jurisdiction  of  the  district  court  wbs 
wholly  independent  of  the  amount  thus  brought  into  controversy,  the 
jurisdiction  of  this  court  would  depend  upon  that  amount  alone,  not  on 
the  amount  of  the  original  demand,  more  than  half  of  which  bad  been 
paid,  and  was  not  in  dispute.  The  right  of  Newmem  &  Co.  to  ihe  pro* 
ceeds  was  not  in  controversy  except  to  the  extent  of  the  balance  doe 
the  seizing  creditors,  and  this  is  conclusively  shown  by  the  fact  thai, 
although  the  judgment  on  the  opposition  rejected  their  demand,  more 
than  half  the  proceeds  were  paid  to  them  on  account  of  that  demaod, 
and  pending  this  appeal. 
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/'  The  counsel  for  appellants  cite  numerous  decisions  to  show  that  this 
court  has  jurisdiction.  They  establish,  what  is  not  to  be  questioned, 
that  an  appeal  will  lie  from  a  payment  on  an  intervention  or  third  oppo- 
sition claiming  loss  than  the  appealable  amount,  when  the  demand  of 
plaintiff  is  for  an  appealable  amount.  See  8  La.  167;  11  L.  462;  2  An. 
189;  16  An.  430;  21  An.  366;  22  An.  292,  331;  24  An.  442. 

No  case  has  been  cited,  and  we  know  of  none  establishing  the  propo- 
sition that  the  amount  claimed  by  intervenor  or  third  opponent,  gives 
jurisdiction,  where  the  amount  demanded  by  plaintiff  is  not  appealable. 

Authorities  are  cited  to  show  that  the  proceeding  in  this  case  is  in 
the  nature  of  a  concui^siis;  and  that  the  sum  to  be  distributed  gives 
jurisdiction.  The  case  cited  from  3  Rob.  5,  Succession  of  Field,  is  not 
applicable;  and  the  appeal  was  dismissed  on  the  ground  that  the  person 
opposing  the  account  of  the  administrator  had  no  right  to  come  into  the 
C07icursiL%  and  his  demand  was  below  the  appealable  amount  In  Colt  vs. 
O'Callaghan,  2  An,  189,  the  court  decided  that  an  intervenor  might  ap- 
peal, although  he  claimed  less  than  the  appealable  amount,  where  the 
demand  of  the  plaintiff  was  appealable.  In  Smith  vs.  Charles,  27  An. 
503,  the  sheriff  had  sold  under  execution  the  interest  of  defendant  in  his 
father's  succession.  A  number  of  creditors  had  recorded  judgments 
which  operated  as  judicial  mortgages;  and  the  sheriff  would  not  pay  the 
seizing  creditor,  thereupon  the  seizing  creditor  took  a  rule'  on  the 
sheriff:  and  ho  called  in  the  other  judgment  creditors.  This  proceeding 
the  court  said  was  in  the  nature  of  a  concursiis,  as  it  actually  was.  In 
Succession  of  Cloney,  29  An.  327,  it  was  decided  that  the  amount  of  the 
fund  to  be  distributed  by  an  executor  or  administrator  determines  the 
right  of  appeal. 

We  understand  there  can  be  no  concursus  except  where  there  is  a 
fund  in  the  hands  of  an  officer,  syndic,  executor,  receiver,  etc.,  which  is 
claimed  by  different  persons,  and  the  officer  calls  them  in  by  ffiing  an 
account  or  otherwise  to  litigate  their  claims,  and  to  have  their  respective 
rights  and  priorities  established  contradictorily.  There  was  no  such 
thing  in  this  case.  The  opposition  was  filed  before  the  sale;  and  the 
purchasers  being  first-mortgage  creditors  in  rank,  retained  the  amount 
of  their  bid  until  after  the  judgment  on  their  opposition  had  become  final; 
and  the  opponents  had  taken  merely  a  devolutive  appeal.  The  judg- 
ment being  exigible,  they  paid  the  amount  into  the  hands  of  the  sheriff, 
who  immediately  paid  and  satisfied  plaintiffs*  writ,  and  gave  the  balance 
to  opponents  on  account  of  their  unquestioned  claim. 

In  Gore  vs.  Kendig,  3  Rob.  387;  Hanna  vs.  Bartlette,  10  Rob.  438; 
Goodwin  vs.  Glendower,  11  R.  12;  and  Pesant  vs.  Heartt,  22  An.  292,  it 
was  decided  that  where  the  amount  demanded  by  plaintiff  was  not  ap- 
pealable, but  the  demand  set  up  by  defendant  in  reconvention  was  appeal- 
40 
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able,  an  appeal  would  lie  from  the  Judgment  on  the  reconventioitti 
demand,  but  that  the  judgment  on  plaintiff'  demand  could  not  be  re- 
viewed, and  nothing  could  be  inquired  into  but  the  judgment  on  tlie 
reconventional  demand.  The  right  to  appeal  in  these  cases  was  put 
upon  the  ground  that  the  reconventional  demand  is  in  the  nature  €i  a 
new  action.    See  3  Rob.  388. 

There  is  no  analogy  between  the  reconventional  demand,  in  whkh 
the  defendant  asserts  a  right  to  recover  of  plaintifiC,  as  a  means  of  dt- 
fense  to  the  suit  brought  by  plaintiff  against  him,  and  a  third  oppodticii 
which  sets  up  no  claim  or  right  to  recover  of  plaintiff,  but  merely  aeaeits 
a  right  to  be  paid  in  preference  to  him,  out  of  the  proceeds  of  a  sak 
about  to  be  made  at  his  instance. 

On  the  reconventional  demand  the  amount  in  controversy  is  tk 
amount  claimed  in  reconvention;  and  if  that  amount  be  appealable,  tbr 
judgment  on  that  demand  may  be  reviewed  on  appeal,  although  the  de- 
mand of  plaintiff  is  not  sufficient  to  give  appellate  jurisdiction.  On 
the  third  opposition  the  amount  in  controversy  is  the  amount  of  plaiD* 
tifTs  demand,  which  the  third  opponent  asserts  must  be  postponed  lohs 
claim  and  demand,  which  is  not  questioned  either  as  to  amount  or  as&c* 
priority,  except  by  plaintiffs  to  the  extent  of  the  amount  due  them  under 
their  writ. 

Itis  not  necessary  to  consider  the  other  ground;  but  it  is  manife^ 
as  third  opponents,  since  this  appeal  was  taken,  have  received  the  entire 
amount  of  the  proceeds  of  the  sale,  except  the  amount  due  plaintifEsaod 
the  costs,  that  the  controversy  is  limited  now,  as  it  was  at  the  time  tiie 
opposition  was  filed,  and  at  the  time  the  appeal  was  taken,  to  the  hal&see 
due  plaintiffs  and  costs;  and  that  this  amount,  ^473  28,  when  paid,  &» 
not  sufficient  to  give  this  court  jurisdiction. 

The  appeal,  therefore,  taken  by  third  opponents,  in  this  case.  i» 
dismissed. 


No.  6987. 

Clinton  and  Port  Hudson  Bailroad  CJompany  vs.  Tax  GoixixraB. 

When  a  tax  collector  summarily  seizes  property  and  advertises  it  for  sale  (or  v- 
rearaiaces  of  taxes,  and  his  riirht  to  do  so  is  contested,  he  must  specifleallT  sbor 
what  property  he  claims  taxes  on,  what  is  the  cash  value  of  that  property,  ud 
what  the  percentaRe  on  that  value.  Otherwise  he  will  be  enjoined  from  pTweetf* 
infs  in  the  summary  way  allowed  by  the  law. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   Exlhoume,  J.,  in  place  of  McVea,  J.,  recused. 
W.  F,  Keman  and  T.  B,  Lyons  for  plaintilSs  and  appellees. 
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Ji  H,  Lamon,  District  Attorney,  and  2>.  J.  Wedge,  Parish  Attorney, 
for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  The  tax  collector  of  East  Feliciana  seized  and  advertised 
for  sale,  for  arrearages  of  taxes,  the  railroad,  engines,  rolling  stock, 
right  of  way,  and  appurtenances  of  the  Clinton  and  Port  Hudson  Rail- 
road Company;  and  the  company  obtained  an  injunction  on  the  grounds: 

1.  That  the  capital  stock  of  the  company  is  exempt  from  taxation 
by  law. 

2.  That  other  railroads  in  the  State  are  by  law  exempt  from  taxa- 
tion; and  thjit  no  lax  could  be  levied  on  this  road,  without  violation  of 
article  118  of  the  Constitution,  which  requires  taxation  to  be  equal  and 
uniform. 

3.  That  this  company  having  been  chartered  by  the  laws  of  the 
State,  on  condition  of  constructing  the  road  within  a  stated  time,  which 
was  done,  the  imposition  of  a  tax  on  the  company  would  be  a  violation 
of  article  one,  section  ten,  of  the  Constitution  of  the  United  States. 

The  assessments  offered  in  evidence  for  the  several  years,  1868  to 
1876,  do  not  indicate,  in  any  manner,  on  what  property  they  are  esti- 
mated. The  value  for  the  respective  years  is  as  follows:  1868,  $20,733: 
1869,  $25,000:  1870,  $14,810:  1871,  $14,810:  1872,  $13,020:  1873,  $17,560: 
1874,  $20,000:  1875,  $20,000:  1876,  $500. 

Extracts  from  the  delinquent  lists,  as  recorded,  show  the  property 
taxed  in  1868,  1869  to  have  been  215  acres  woodland,  twenty-eight 
mules,  one  passenger  car,  and  seven  flat  cars,  taxes  for  each  year  so 
much,  no  aggregate  nor  separate  valuation  stated.  For  1870,  1871, 
"215  acres  land,  rolling  stock  and  mules,"  tax  for  each  year  so  much, 
without  other  particulars.    For  1872,  the  215  acres  of  land  only. 

The  Judge  ad  hoc,  who  tried  the  case,  was  of  opinion  that  when  the 
tax  collector  resorts  to  the  summary  process  allowed  by  law,  and  his 
right  to  do  so  is  contested,  he  must  establish  his  right,  and  show  what 
property  he  claims  taxes  upon,  what  is  the  cash  value  of  the  same,  a.nd 
what  the  per  centage  he  seeks  to  collect.  He  ordered  the  injunction  to 
be  perpetuated,  "  so  far.  as  to  release  the  seizure  of  the  railroad,  engines, 
rolling  stock,  right  of  way,  and  appurtenances  thereunto  belonging; " 
and  declined  to  pass  upon  any  other  question. 

The  appellee,  the  plaintiff  in  injunction,  has  not  asked  for  any 
amendment  of  the  judgment;  and  we  can  only  review  the  matters 
passed  upon  by  the  district  court. 

Nothing  in  the  record  informs  us  what  property  was  assessed  in  the 
several  years  for  which  the  taxes  are  claimed.  It  was  proven  that  dur- 
ing part  of  the  time  mules  were  used  as  the  motive  power.  Whether  the 
annual  assessment  was  on  the  mules,  the  land,  and  the  rolling  stock,  we 
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do  not  know,  nor  can  we  form  any  idea  of  the  value  or  valuation  of  uj 
of  these  several  objects,  either  separately  or  in  the  aggregate 

We  concur  with  the  judge  ad  hoc,  that  the  tax-coUectorB  should  be 
prepared  to  show  the  material  facts,  when  they  proceed  summarily,  to 
justify  that  proceeding;  particularly  to  show  on  what  property  the 
assessment  is  made,  and  the  per  centage  on  the  value. 

If  the  land,  the  mules,  the  rolling  stock,  right  of  way,  and  appor- 
tenances  seized  were  part  of  the  capital  stock  of  the  company  we  should 
be  inclined  to  the  opinion  that  they  could  not  be  taxed;  but  as  we  have 
no  authority  to  pass  upon  any  of  the  matters  not  passed  upon  by  the 
district  court,  since  plaintiff  has  neither  appealed  nor  prayed  for  az 
amendment,  we  must  limit  ourselves  to  the  affirmance  of  the  judgmeot 
appealed  from. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affinned 
with  costs. 


No.  6981. 
IJ7  nSl  'Th^  State  vs.  H.  S.  Nicol,  Jasper  Bowman,  kt  al. 

122        ^^^         When  no  statement  of  facts,  showing  what  evidence  was  introduced  on  the  trial  d 

the  case  below,  is  submitted  to  this  court,  it  will  be  presumed  that  the  jndsf  * 

quo  proceeded  on  proper  evidence. 
The  fact  that  in  the  bond  given  for  the  release  of  one  charged  with  crime  there  iss^' 

mention  of  the  oifense  with  which  he  is  accused,  nor  of  any  affidavit,  infora*- 

tion  or  indictment  pending  against  him.  will  not  release  the  soretr  on  ^ 

bond. 
The  sureties  on  a  bond  which  was  given  for,  and  procured  the  release  of  a  prisoner 

charged  with  a  criminal  offense  can  not  gainsay  its  regularity,  or  the  reynilinrT 

of  the  proceeding  in  which  it  was  allowed. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahos. 
Duncan,  J. 

J.  M.  Wright,  district  attorney,  for  plaintiff  and  appellee. 

James  H,  Mitse,  Bolivar  Edwards,  and  C.  J".  Bradley  for  defendants 
and  appellants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  charge  against  the  defendants  is  that  they  have- 
in  the  night  time — wilfully  and  maliciously  set  fire  to  and  burnt  a  dwell- 
ing house,  the  property  of  one  Peter  Forshey,  in  which  a  human  bei? 
was  then  residing. 

Jasper  Bowman — one  of  the  accused — was  arrested  and  released  c* 
a  bond  of  twenty-five  hundred  dollars.  Failing  to  appear  and  answer 
the  charge  made  against  him,  his  bond  was  forfeited,  and  his  sur^ 
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have  brought  an  action  to  annul  the  judgment  of  forfeiture,  on  the 
grounds  that: 

1.  The  bond  was  not  filed  in  evidence  in  the  proceeding  to  forfeit 
the  same. 

2.  There  was  no  legal  order  authorizing  the  taking  of  said  bond. 

3.  The  condition  of  the  bond  requires  the  accused  to  respond  to 
no  crime  or  ofifence  known  to  or  recognized  by  the  laws  of  the  State,  or 
laid  or  mentioned  in  any  indictment  or  affidavit  referred  to  in  the  for- 
feited bond. 

The  district  court  maintained  the  forfeiture,  rejected  the  sureties' 
application  and  they  appealed. 

I. 

To  sustain  the  first  ground  relied  upon  by  defendants,  we  are 
referred  to  decisions  reported  in  the  12th,  15th  and  20th  A,  and  to  a 
sound  rule  announced  in  **Voorhies*  criminal  jurisprudence.  Li  those 
decisions,  the  court  held — in  substance — that  parol  evidence  could  not 
be  admitted  to  prove  that  a  verbal  order  to  take  a  bond  had  been  given  in 
open  court — that,  when  a  bond  has  never  been  filed,  it  can  not  be  inferred 
that  it  was  introduced  in  evidence,  or  was  before  the  court  as  a  part  of 
the  proceedings — that,  when  there  is  a  statement  of  facts,  none  but  the 
evidence  therein  mentioned  can  be  considered  by  the  appellate  court — 
that  the  declaration  of  the  judge  that  two  judicial  days  have  elapsed 
from  the  date  of  the  default,  does  not  make  proof  of  that  fact,  when  the 
contrary  appears  from  the  minutes  of  the  court  In  Mr.  Voorhies' 
Book,  he  remarks:  "  that  an  entry  is  to  be  made  upon  the  minutes  that 
the  principal  was  called  at  the  door  of  the  court  house,  and  that — failing 
to  appear — his  sureties  were  called  to  produce  his  body  in  open  Court, 
i^hereupon  the  bond  was  duly  forfeited.  These  minutes  are  signed  by 
the  presiding  judge,  and  that  constitutes  the  judgment  of  forfeiture. 

12  A.  189,  349;  15  A.  224;  20  A.  547;  Voorhies  C.  J.  p.  362,  No.  62. 

These  decisions  do  not  support  defendant's  position:  for — in  this 
case — though  there  was  no  statement  of  facts,  a  deputy  clerk  testified 
that  the  bond  which  had  been  filed  on  the  28th  of  December  1875,  was 
offered  in  evidence  to  obtain  the  judgment  of  forfeiture,  and  ordered  to 
be  filed,  but  that  he  omitted  to  do  so.  That  testimony  was  objected  to, 
but  it  is  unnecessary  to  pass  upon  the  objection. 

The  judgment  of  forfeiture  commences  as  follows:  "  In  this  case, 
the  accused — Jasper  Bowman — having  failed  to  appear  as  he  was  bound 
to  do,  before  the  honorable  the  sixth  district  Court,  was  called  in  a  loud 
and  audible  voice  at  the  Court  house  door,  and  failing  to  appear,  he  was 
again  called  three  times  at  the  Court  house  door,  and  ordered  to  come 
into  Court,  and  notified  that  upon  failure  to  comply  with  said  order,  his 
bond  would  be  forfeited;  and  he  still  failing  to  appear  or  answer,  the 
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sureties  on  his  bond  were  three  times  called  at  the  door  of  the  Court 
house,  in  a  loud  and  audible  voice,  and  notified  to  produce  instant^r  in 
open  Court  the  body  of  their  principal,  and  they  having  failed  to 
answer  or  comply  with  the  notification  or  order,  and  the  bond  being 
ojffered  and  filed,  on  motion  of  the  district  attorney,  it  is  ordered  that 
said  bond  be  forfeited,  etc." 

The  document  from  which  we  have  copied  the  preceding  portion,  is 
transcribed  in  full  in  the  transcript  and  styled  "  Judgment— forfeiinrt 
on  the  minutes*^ 

If  no  statement  of  facts  was  made  during  the  progress  of  a  trial, 
and  the  parties  refuse  to  draw  one,  or  can  not  agree  as  to  the  manner  of 
drawing  one,  the  com-t — at  the  request  of  either  of  them — shall  make 
such  statement  according  to  their  recollection  of  the  facts,  or  from  xht 
notes  they  have  taken  of  the  evidence;  and  this  step  should  be  taken  br 
the  party  who  intends  to  appeal.  C.  P.  602,  603.  Otherwise — it  is  now 
settled — it  will  be  presumed  that  the  court  a  qua  proceeded  upon  proper 
evidence. 

24  A.  p.  20;  23  A.  504. 

n— in. 

The  second  and  third  grounds  are  as  untenable  as  the  first  Jasper 
Bowman  applied  to  be  allowed  bail  in  the  case  wherein  he  is  charged 
with  arson,  and — in  that  case — it  was  ordered  •"  that  he  be  discharged 
from  custody  on  furnishing  bond  and  security,  to  be  accepted  by  the 
sheriff,  in  the  sum  of  twenty-five  hundred  dollars.  On  the  24th  of 
December  1875,  he  gave  the  required  bond,  approved  and  accepted  by 
the  sheriff— the  principal  condition  in  which  is  that  he  should  appear 
before  the  court  during  its  session,  from  day  to  day,  from  term  to  term, 
etc."  That  the  decree  of  forfeiture  was  rendered  on  that  bond,  and  on 
no  other,  there  can  be  no  serious  doubt.  As  to  the  alleged  fact  that  the 
order  admitting  to  bail  one  who — then — was  a  prisoner,  makes  m>  r^er- 
ence  to  the  offence  with  which  he  is  charged,  nor  to  any  affidavit,  iDfonn- 
ation  or  indictment  pending  against  him,  it  is  no  concern  of  the  sureties 
on  the  bond.  Their  obligation  is  that — unless  their  principal  did  appear 
when  called  at  the  time  fixed  and  specified  in  the  instrument,  they  should 
pay  the  amount  of  the  bond.  Their  principal  was  called  in  the  proper 
case,  at  the  proper  time,  in  the  manner  pointed  out  by  law,  and  he  did 
not  appear;  and — called  themselves — they  failed  to  produce  him  or 
account  for  his  absence.  Their  liability — as  his  sureties — has  certainly 
accrued. 

13  A.  299. 

When  the  bond  was  taken,  Jasper  Bowman  was  in  the  custody  of 
the  sheriff— and — as  it  was  by  the  execution  of  said  bond  that  his 
sureties  procured  and  obtained  his  release,  they  can  not  now  successfully 


NEW  ORLEANS,  APRIL,  1878.  631 

State  vs.  Nicol.  Bowman,  et  al. 

gainsay  its  regularity  or  the  regularity  of  the  proceeding  in  which  it  was 
allowed. 

13  A.  299;  14  A.  783;  16  A.  141. 

The  reasons  given  by  the  district  judge  in  support  of  his  decision 
have  effectually  assisted  us  in  the  examination  of  this  case.  As  to  the 
facts  and  the  law  applicable  to  them,  his  conclusion  is  correct,  and  the 
judgment  appealed  from  is  affirmed  with  costs. 


No.  5421. 
Chaffraix  &  Agar  vs.  John  B.  Lafitte  &  Co. 

Where  a  non-resident  commercial  firm  make  an  agreement  with  two  resident  firms, 
in  virtue  of  which  a<;reement  one  of  the  resident  firms  is  to  purchase  certain 
merchandise,  and  ship  it  in  the  name  of  the  other,  and  the  other  resident  firm, 
with  the  money  of  the  non-resident  firm,  is  to  pay  for  the  merchandise,  and 
each  of  the  resident  fiirms  a«rree  to  receive,  instead  of  fixed  sums  in  payment  of 
their  services,  certain  proportions  of  the  profits  to  arise  from  the  subsequent 
sales  of  the  merchandise,  and  also  agree  to  share  in  any  losses  resulting  from 
said  sales. 

Held:  That  such  an  agreement  will  not  make  the  said  firms  commercial  partners, 
even  as  to  third  p^^rsons.  w^hen  it  appears  that  they  did  not  intend  to  form  a 
partnership,  and  that  they  have  not  held  themselves  out  to  the  world  as 
partners. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 
J. 

Finney  &  Miller,  Thomas  Gibnore,  and  Kennedy  &  Austin  for  plain- 
tifTs  and  appellees. 

Carleton  Hunt  for  defendants  and  appellants. 
'  The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  November,  1872,  an  arrangement  was  concluded  be- 
tween Morton,  Bliss  &  Co.,  bankers,  of  the  city  of  New  York,  and  two 
New  Orleans  Arms,  John  B.  Lafitte  &  Co.,  cotton  buyers,  and  Price,  Hine 
&  Tupper,  dealers  in  sugar  and  molasses,  to  this  effect: 

Price,  Hine  &  Tupper  were  to  buy  moleisses  of  a  certain  grade  in 
their  own  name,  to  warehouse  or  ship  it  in  the  name  of  John  B.  Lafitte 
&  Co.,  and  to  deliver  the  warehouse  receipts  or  bills  of  lading  to  Lafitte 
&  Co.  On  receipt  of  these  commercial  evidences  of  title  and  possession 
Lafitte  &  Co.  were  to  pay  Price,  Hine  &  Tupper  in  cash,  the  cost  of  the 
molasses,  and  the  expenses  of  the  purchase;  and  Lafitte  &  Co.  were  to 
<lraw  on  Morton,  Bliss  &  Co.  for  the  money.  Payments  were  to  be  made 
to  Price,  Hine  &  Tupper  only  on  delivery  of  the  warehouse  receipts  or 
bills  of  lading  to  Lafitte  &  Co.;  and  Lafitte  &  Co.  wore  authorized  to 
draw  on  Morton,  Bliss  &  Co.  only  when  the  property  was  thus  in  the 
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posseseion  of  Lafltte  &  Co.  for  account  of  Morton,  Bliss  &  Co.  Price, 
Hine  &  Tapper  were  to  make  no  charge  for  their  services;  but  tbey 
were  to  receive  one  fourth,  Lafltte  &  Co.  one  fourth,  and  Morton,  Bliss 
&  Co.  one  half  of  the  profits;  the  losses  to  be  shared  in  the  same  pro- 
portions. The  names  of  Morton,  Bliss  &  Co.  and  Lafltte  &  Co.  were  not 
to  be  used,  and  their  connection  with  the  business  was  not  to  be  known, 
because  the  appearance  of  such  heavy  buyers  in  the  market  would  have 
tended  to  enhance  prices,  and  to  diminish  the  profits  of  the  adventure. 

Price,  Hine  &  Tupper  made  large  purchases  from  time  to  time;  and 
on  delivering  the  warehouse  receipts  or  bills  of  lading  to  Lafitte  &  Co., 
the  cost  and  expenses  of  each  purchase  were  promptly  paid  to  them  by 
Lafitte  &  Co.  All  the  purchases  were  made  by  Price,  Hine  &  Tupper 
for  cash;  but  in  some  instaaces  they  obtained  negotiable  warehouse 
receipts,  which  enabled  them  to  control  and  deliver  the  molasses,  with- 
out having  actually  paid  the  price;  and  they  finally  failed,  leaving  a 
large  amount  unpaid,  although  they  had  delivered  the  evidences  of 
title  and  possession  to  Lafltte  &  Co.  and  received  the  money  from 
them. 

Our  predecessors  decided,  two  of  the  judges  dissenting,  that  there 
was  no  partnership  between  Price,  Hine  &  Tupper  and  Morton,  Bliss  & 
Co.;  and  that  Morton,  Bliss  &  Co.  were  entitled  to  the  molasses,  which 
Chaflfraix  &  Agar  had  seized  under  conserv'atory  process  in  limine  on 
the  failure  of  Price,  Hine  &  Tupper.  A  rehearing  was  granted  by  the 
same  court;  and,  the  case  coming  before  us,  we  affirmed  the  ded^on 
without  dissent.  See  the  case,  ChafTraix  &  Agar  vs.  Price,  Hine  &  Tup- 
per— Morton,  Bliss  &  Co..  intervenors— reported  in  29  An.  176;  to  which 
we  must  refer  for  a  more  detailed  statement  of  the  facts. 

In  the  present  case  the  district  court  held  that  Lafitte  &  Co.  were 
liable  as  partners,  and  condemned  them  to  pay  the  amount  due  to  Chaf- 
fraix  &  Agar  for  molasses  sold  to  Price,  Hine  &  Tupper;  and  we  are 
called  upon  by  this  appeal  to  review  that  judgment. 

The  facts  are  the  same,  and  the  question  is  the  same  as  in  Chaffraix 
&  Agar  vs.  Price,  Hine  &  Tupper — Morton,  Bliss  &  Co.,  intervenors-^nd 
we  have  the  benefit  of  the  printed  arguments  filed  in  that  case,  and  the 
oral  discussions  and  printed  arguments  in  this  case,  which  have  been  of 
the  greatest  service  to  us,  and  are  of  marked  ability.  We  fully  appre- 
ciate the  importance  of  the  case,  and  have  endeavored  to  deal  with  it  as 
res  nova.  If  we  have  not  arrived  at  a  c  rrect  conclusion,  the  fault  is  not 
with  the  learned  counsel  on  the  one  side  or  the  other,  who  have  arrayed 
all  the  authorities,  foreign  and  domestic,  which  seem  to  support  their 
respective  theories.  A  review  of  them  all  would  fill  a  volume;  and  we 
must  content  ourselves  with  the  collation  of  such  of  them  as  seem  to  us 
determinative  of  the  controversy. 
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As  far  as  we  have  been  able  to  discover,  the  foundation  of  the 
decision  which  has  been  accepted  as  authoritative  and  has  controlled  the 
jurisprudence  of  England  and  America  for  nearly  a  century,  seems  to 
be  dicta  of  two  of  the  judges  in  Grace  vs.  Smith,  decided  in  1775,  re- 
ported in  2  W.  Blackstone,  998.  We  have  not  been  able  to  find  this 
volume;  and  we  state  the  case  as  it  is  reported  in  the  arguments  of 
counsel  and  the  opinions  of  the  judges  in  Coope  vs.  Eyre,  1  Hy.  Black - 
stone  37,  decided  in  1788;  and  in  Waugh  vs.  Carver,  2  Hy.  Blackstone  235, 
decided  in  1793. 

Smith,  a  retiring  partner,  lent  a  sum  of  money  to  Robinson,  the 
other  partner,  who  continued  in  business,  for  which  he  was  to  receive 
five  per  cent  interest,  and  an  annuity  of  £300  for  seven  years,  the  whole 
secured  by  the  bond  of  Robinson.  Some  years  after  this,  Grace,  a  credi- 
tor of  Robinson,  brought  suit  to  recover  of  Smith  as  a  secret  partner. 
The  jury  found  for  the  defendant;  and  the  court  refused  to  grant  a  new 
trial. 

Chief  Justice  DeGrey  is  reported  to  have  said,  we  suppose  on  the 
motion  for  new  trial:  **  The  question  is  what  constitutes  a  secret  part^ 
ner  ?  Every  man  who  has  a  share  of  the  profits  ought  also  to  bear  his 
share  of  the  loss;  and  if  any  one  takes  part  of  the  profits  he  takes  part 
of  that  fund  on  which  the  creditor  of  the  trader  relies  for  his  payment.^ 
I  think  the  true  criterion  is,  to  inquire  whether  Smith  agreed  to  share 
the  profits  of  the  trade  with  Robinson,  or  whether  he  only  relied  on 
those  profits  as  a  fund  for  payment."  And  Blackstone,  J.,  is  reported 
to  have  said,  on  the  same  occasion:  "The  true  criterion,  where  money 
is*  lent  to  a  trader,  is  to  consider  whether  the  profit  or  premium  is  cer- 
tain and  defined,  or  casual  and  indefinite,  and  depending  on  the  acci- 
dents of  trade;  in  the  former  case  it  is  a  loan,  in  the  latter  a  partner- 
ship." 

It  is  upon  this  foundation  alone  that  the  celebrated  decision  in 
Waugh  vs.  Carver  rests.  The  Carvers  and  Giesler,  ship  agents,  had  two 
distinct  houses,  the  Carvers  at  Gosport,  Giesler  at  Cowes.  They  agreed 
to  assist  each  other  in  procuring  agencies,  and  to  divide  the  profits  of  a 
portion  of  the  agency  business.  This  was  the  only  connection  between 
them;  and  it  was  secret.  A  creditor  of  Giesler  brought  the  suit  to 
charge  the  Carvers  and  Giesler  as  paitners.  The  remaining  facts,  and 
the  decision,  will  be  best  stated  in  the  language  of  Chief  Justice  Eyre, 
delivering  the  opinion  of  the  court: 

"  It  is  plain,  upon  the  construction  of  the  agreement,  if  it  be  con- 
strued only  between  the  Carvers  and  Giesler,  that  they  were  not,  nor 
EVER  meant  to  BE  PARTNERS.  Tlioy  meant  each  house  to  carry  on  trade 
without  risque  of  each  other,  and  to  be  at  their  own  losa  Though  there 
was  a  certain  degrtv  of  control  at  one  house,  it  was  without  an  idea  that 
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either  was  to  be  involved  in  the  consequences  of  the  failure  of  the 
other,  and  without  understanding  themselves  responsible  for  any  cir- 
cumstances that  might  happen  to  the  loss  of  either.     That  was  the 
AGREEMENT  BETWEEN  THEMSELVES.     But  the  questloQ  is,  Whether  they 
have  not,  by  parts  of  their  agreement,  constituted  themselves  partnefs 
in  raspect  to  other  persons.    The  case  therefore,  is  reduced  to  the  single 
point,  whether  the  Carvers  did  not  entitle  themselves,  and  did  not  mean 
to  take  a  moiety  of  the  profits  of  Giesler's  house,  generally  and  indefi- 
nitely, as  they  should  arise,  at  certain  times  agreed  upon  for  the  settle- 
ment of  their  accounts.    That  they  have  so  done  is  clear,  upon  the  face 
of  the  agreement;  and  ^tpon  the  authority  of  Grace  vs.  Smilli^  he  who 
•  takes  a  moiety  of  all  the  profits  indefinitely,  shall  by  operation  of  knc, 
be  liable  for  losses  it  losses  arise,  upon  the  principle  that  by  taking  a  part 
of  the  profits  he  takes  from  the  creditors  a  part  of  the  fund  which  Is 
the  proper  security  to  them  for  the  payment  of  their  debts.     ThcU  voae 
the  foundation  of  the  decision  in  Grace  vs.  Smith,  and  I  think  it  stands 
upon  the  fair  ground  of  reason.    *    ♦    «    ♦    If^  therefore,  the  principle 
be  true  that  he  who  takes  the  general  profits  of  a  partnership  must  of 
necessity  be  made  liable  for  the  losses,  in  order  that  he  may  stand  in  a 
just  situation  with  regard  to  the  creditors  of  the  house,  then  'this  is  a 
case  clear  of  difficulty.    For  though  toith  respect  to  each  other,  Uies^  per- 
sons were  not  to  be  con»idered  as  partners^  yet  they  have  made  them- 
selves such,  with  regard  to  their  transactions  with  the  rest  of  the  world." 
2  Hy.  Blackstone,  246,  247. 

As  we  have  seen,  there  was  no  such  question  in  Grace  ts.  Smitli. 
The  simple  question  was,  whether  a  retiring  partner,  lending  to  the  part- 
ner who  continued  in  trade  a  sum  of  money  in  consideration  of  a  certain 
annual  interest,  and  an  annuity  for  a  term  of  years,  was  liable  as  a  part- 
ner. It  would  seem  that  this  was  not  a  question  of  fact  to  be  left  to  the 
jury,  but  a  question  of  law  to  be  decided  by  the  court.  The  question 
would  not  have  been  different  if  no  social  relations  had  previously 
existed  between  Smith  and  Bobinson;  and  the  court  in  refusing  a  new 
trial  necessarily  decided  that,  upon  the  given  state  of  facts,  Smith  was 
not  liable  £is  a  partner.  It  is  difficult  to  imagine  what  support  this  case 
gave  to  Waugh  vs.  Carver ;  and  we  think  we  are  justified  in  saying, 
either  that  Chief  Justice  Eyre  misapprehended  and  misapplied  what  was 
actually  decided,  or  that  the  case  is  not  correctly  stated  in  any  report  to 
which  we  have  had  access. 

In  his  examination  before  a  select  committee  of  the  House  of  Com- 
mons in  July,  1851,  on  the  law  of  partnership,  Mr.  Fane  exposed,  in  a 
masterly  manner,  the  fallacy  of  the  reasoning,  and  the  utter  want  of 
foundation  for  the  decision  in  Waugh  vs.  Carver.  See  report  of  this 
examination  in  note,  Lindley  on  Partnership  Am.  ed.,  1860,  p.  93.  We  do 
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not  hesitate  to  say,  that,  in  our  opinion,  Waugh  vs.  Carver  could  never 
have  stood  the  test  of  judicial  criticism ;  and  that  it  was  accepted  and 
allowed  to  control  subsequent  jurisprudence,  only  because  of  an  exag- 
gerated respect  for  the  doctrine  of  stare  decisis. 

Nevertheless,  this  decision  was  followed  in  England,  and  was  so 
strictly  adhered  to  that,  as  Mr.  Lindley  tells  us,  and  he  cites  the  cases 
to  prove  it:  "  Cruel  as  it  may  seem,  it  is  established  law,  that  if  a  person*^ 
as  executor'  or  trustee  employs  money  in  any  trade  or  business,  and 
shares  the  profits  arising  from  it,  he  thereby  incurs  all  the  liabilities  of 
a  partner,  although  he  in  fact  has  personally  no  interest  whatever  in  the^^ 
matter."    Partnership,  91. 

The  judicial  mind,  however,  in  England  and  America,  was  not  satis- 
fied with  this  decision;  and  its  absolute  and  arbitrary  application  to 
every  case  in  which  there  was  a  participation  in  the  profits  of  a  business 
was  found  to  be  so  unjust,  in  some  eases  cruel,  as  Mr.  Lindley  says,  that 
the  judges  sought  to  escape  from  it,  and  took  refuge  in  distinctions, 
which  some  very  eminent  men,  of  world-wide  reputation,  have  charac- 
terized as  **very  thin,**  Lord  Eldon,  in  Hamper's  case,  17  Ves.  404; 
Judge  Story  in  Hazard  vs.  Hazard,  1  Story's  Reports,  375;  Sir  Montague 
Smith  in  Mollwo's  case,  L.  R.  4  Privy  Council. 

Thin  and  arbitrary  as  these  distinctions  were,  they  found  ample 
justification  in  the  equally  arbitrary  rule  in  Waugh  vs.  Carver;  and  ^at 
length  they  became  as  well  established  as  exceptions  to  the  rule  as 
Waugh  vs.  Carver  was  as  the  general  rule.  Thus  we  find  a  class  of 
cases  of  which  Hamper's  case,  decided  in  1811,  Smith  vs.  Watson,  2 
Barn,  &  Cress ,  401,  decided  in  1824,  may  be  mentioned  as  examples,  in 
which  the  rule  is  recognized  and  enforced,  that  if  a  trader  agrees  to  pay 
another  person,  broker,  clerk,  agent,  for  his  labor  in  the  concern,  "  a 
sum  of  money,  even  in  proportion  to  the  profits,  equal  to  a  certain 
share,  that  will  not  make  him  a  partner;  but  if  he  has  a  specific  interest 
in  the  profits  themselves,  as  profits,  he  is  a  partner.  17  Ves.  404.  See, 
also,  Dreg  vs.  Boswell,  1  Comp.  329;  Wilkinson  vs.  Frazier,  4  Esp.  182; 
Mair  vs.  Glennie,  4  Maule  &  Selw.  240.  Examples  of  American  cases  to 
the  same  effect  are  Muzzey  vs.  Whitney,  10  Johnson,  228;  Loomis  vs. 
Marshall,  12  Conn.  69;  Hazard  vs.  Hazard,  1  Story  375;  Denny  vs.  Cabot, 
6  Met.  83;  Vandenburg  vs.  Hull,  21  Wend.  70;  Berthold  vs.  Goldsmith,  24 
Howard  536;  Seymour  vs.  Frees,  8  Wallace  202;  HaUett  vs.  Desban,  14 
An.  529,  in  all  of  which  the  employees  were  to  receive  a  cert-ain  share  of 
the  profits;  and  they  were  held  not  to  be  partners  because  they  had  no 
proprietary  interest  in  the  property. 

The  arbitrary  character  of  any  such  distinction  is  obvious  when  we 
remember  that  the  foundation  on  which  Waugh  vs.  Carver  rests,  the 
ratio  decidendi  that  he  who  receives  part  of  the  profits  is  liable  as  a 


630  SUPREME  COUKT  OF  LOUISIANA, 

ChaflTraix  &  A^gar  vs.  Lafltte  A  Co. 


partner,  is  that  he  takes  from  the  creditors  a  part  of  that  fund  which  ig 
the  proper  security  to  them  for  the  payment  of  their  debts. 

Dealing  with  these  subtle,  thin,  arbitrary  distiactions,  which  serre 
to  show  to  what  straits  the  judges  were  reduced,  and  the  heroic  efforts 
they  made,  taxing  to  the  utmost  their  ingenuity  and  mental  powers,  to 
evade  a  rule  which  found  no  support  in  sound  reason,  which  was  wrong 
in  principle,  and  unjust  and  oppressive  in  Its  application,  but  which  they 
had  not,  shall  we  say  it?  the  nerve  to  overrule  and  to  declare  not  to  be 
law,  Judge  Story,  in  his  Treatise  on  Partnership,  |  36,  says: 

"As  an  original  question,  it  might  admit  of  very  grave  doubt 
whether  it  would  not  have  been  more  convenient,  and  more  conformable 
to  true  principles,  as  well  as  to  public  policy,  to  have  held  that  no  part- 
nership should  be  deemed  to  exist  at  all,  even  as  to  third  persons,  unless 
such  were  the  intention  of  the  parties,  or  unless  they  had  so  held  them- 
selves out  to  the  public." 

And  again,  {  49,  this  learned  author  says:  **  In  short,  the  true  role, 
ex  ceqiio  et  bono,  would  seem  to  be,  that  the  agreement  and  intention  of 
the  parties  themselves  should  govern  all  the  cases.  If  they  intended  a 
partnership  in  the  capital  stock,  or  in  the  profits,  or  in  both,  then,  thai 
the  same  rule  should  apply  in  favor  of  third  persons,  even  if  the  agree- 
ment were  unknown  to  them.  And,  on  the  other  hand,  if  no  such  part- 
nership were  intended  between  the  parties,  then,  that  there  should  be 
none  as  to  third  persons,  unless  where  the  parties  had  held  themselves 
out  as  partners  to  the  public,  or  their  conduct  operated  as  a  fraud  or 
deceit  upon  third  persons.  It  is  upon  this  foundation  that  the  dedsioss 
rest  which  affirm  the  truth  and  correctness  of  the  distinction  already 
considered  as  a  qualification  of  the  more  general  doctrine  contended 
for." 

In  our  ju()gmentit  is  not  possible  to  lay  down  the  rule  which  should 
govern  in  all  such  cases  more  clearly,  or  more  in  accordance  with  rea- 
son and  common  sense,  equity  and  public  policy.  It  affords  ample  pro- 
tection against  acts  and  conduct  by  which  third  persons  may  have  been 
misled  and  deceived,  while  it  renders  due  respect  and  homage  to  the 
meaning  and  intention  of  the  parties,  as  expressed  in  their  contracts 
and  agreements;  and  it  does  not,  like  the  rule  in  Waugh  vs.  Carver, 
ride  rough-shod  over  actual  contracts,  and  invent,  and  substitute  for 
them,  and  enforce  as  contracts,  new  obligations  to  which  the  parties 
never  consented,  and  which  they  never  dreamed  of  contractinj?. 

Reviewing  the  English  jurisprudence  on  this  subject,  Mr.  Lindley  in 
his  work  on  Partnership,  side  page  40,  expresses  the  hope  "  that  the  rule 
which  makes  persons  liable  as  partners  simply  because  they  share  profits, 
will  ere  long  cease  to  exist.  The  rule  is  in  the  highest  d^ree  arbitrary: 
it  is  grossly  unjust;  and  it  is  productive  of  the  greatest  confusion," 
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What  could  be  more  unreasonable,  more  unjust,  than,  setting  out/ 
with  an  agreement  for  a  share  of  the  profits,  where  it  was  plainly 
intended  not  to  share  the  losses,  to  make  liability  for  losses  follow,  as  a 
necessary  consequence,  by  mere  operation  of  law,  and  thus  to  force 
upon  the  parties  a  partnership  with  all  its  consequences,  contrary  to 
their  intention  and  agreement,  and  against  which  they  vainly  endeav- 
ored to  protect  themselves  by  the  plain,  unequivocal  terms  of  a  formal 
contract  ? 

In  Wilson  vs.  Whitehead,  10  Meeson  and  Welsby,  Exchequer  502, 
three  persons  agreed  to  establish  a  review.  One  of  them  was  to  be 
the  publisher,  and  to  make  and  receive  general  payments:  another  was 
to  be  the  editor;  and  the  other  was  to  be  the  printer:  the  three  to  share 
the  profits  of  the  publication  equally,  after  payment  of  all  the  expenses. 
The  printer  was  to  furnish  the  paper  for  the  work,  and  charge  it  to  the 
account  at  cost  price;  and  he  was  also  to  charge  the  printing  at  master's 
prices.  He  furnished  accounts  to  the  publisher,  from  time  to  time;  but 
no  settlement  of  accounts  over  took  place,  nor  were  any  profits  ever 
realized  from  the  work. 

The  suit  was  against  the  three,  as  partners,  to  recover  the  value  of 
paper  sold  to  the  printer,  who,  it  seems,  carried  on  the  business  of 
printing  generally.  Lord  Abinger  directed  a  nonsuit,  with  leave  to 
the  plaintifEs  to  move  for  a  verdict  for  the  amount  sued  for.  The  rule 
was  tried  before  Lord  Abinger,  Barons  Parke,  Gumey,  and  Rolfe;  and 
they  all  concurred  in  the  opinion  that  the  defendants  weie  not  liable; 
that  there  was  no  proof  of  any  authority  to  the  printer  to  make  the 
purchase  for  account  of  his  co-defendants;  and  that  he  could,  if  he  had 
chosen  to  do  so,  have  used  the  paper  for  his  own  purposes,  and  not  for 
the  review.  This  case  was  decided  in  1842;  and  it  seems  wholly  irrecon- 
cilable with  Waugh  vs.  Carver. 

In  Cox  vs.  Hickman,  8  House  of  Lords  Cases,  268,  decided  in  1860, 
the  proprietors  of  iron  works,  becoming  embarrassed,  gave  to  trustees, 
by  deed,  power  to  carry  on  the  works  for  the  benefit  of  the  creditors, 
who  were  to  be  paid  ratably  out  of  the  income.  The  suit  was  brought 
to  hold  the  creditorj,  the  beneficiaries,  who  were  parties  to  the  deed,  lia- 
ble as  partners  for  a  debt  contracted  in  operating  the  works.  There 
was  judgment  for  the  plaintiff^;  and  the  case  was  taken  into  the 
Exchequer  Chamber,  where  the  judges  were  equally  divided.  It  was 
afterward  taken  to  the  House  of  Lords;  and  the  solemn  judgment  of 
that  august  tribunal,  after  the  most  elaborate  discussion,  was  that  the 
defendants  were  not  partners,  and  that  they  were  not  liable. 

In  BuUen  vs.  Sharp,  in  the  Exchequer  Chamber,  decided  in  1865,  L. 
R  1  Common  Pleas,  86,  Sharp  was  about  to  commence  business  as  an 
underwriter  at  Lloyd's.    His  father  guaranteed  his  liabilites  to  the 
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extent  of  £5000,  in  consideration  of  an  annuity  of  £500.  or  ten  per  cent, 
which  was  to  be  increased  in  the  event  that  the  net  avera^  profits  !c>r 
three  years  should  exceed  £2000.  The  son  failed;  and  the  suit  wis 
on  a  policy  of  insurance,  underwritten  by  him,  to  hold  the  father  habk 
as  a  partner.  The  court  considered  Waugh  vs.  Carver  as  overruled  by 
Cox  vs.  Hickman;  and  the  judgment  was  that  the  father  was  not  a  pttit- 
ner  and  was  not  liable.  Baron  Bramwell,  one  of  the  judges,  expressed 
the  hope  that  the  notion  that  he  who  takes  a  moiety  of  the  profits 
indefinitely,  shall,  by  operation  of  law,  be  liable  for  losses,  is  overruled; 
and  he  characterized  the  rule  as  one  which  "  I  believe  has  caused  moi^ 
injustice  and  mischief  than  any  bad  law  in  our  books."     P.  12& 

In  the  same  case,  Justice  Blackburn,  who  dissented  in  Cox  vs.  Hick- 
man, delivered  an  elaborate  opinion,  in  which  he  said:  **  I  thisk  ih«» 
7'atio  decidendi  is,  that  the  proposition  laid  down  in  Waugh  va  Carver, 
viz.,  that  a  participation  in  the  profits  of  a  business  does,  of  itself,  ccn- 
stitute  a  partnership,  is  not  a  correct -statement  of  the  law  of  England." 
P.  112. 

This  was  followed  by  Mollwo  vs.  the  Court  of  Wards,  L.  R  4  PiItt 
Council,  419,  decided  in  1872,  in  which  money  was  advanced  to  a  com- 
mercial firm,  and  it  was  agreed  that  the  creditor  should  have  inspecti*^ 
of  the  books,  and  receive  twenty  per  cent  annually  out  of  the  profits. 
It  was  proven  that  he  did  not  know  much  about  commercial  afCairs:  bit 
that  he  had  interfered,  to  some  slight  extent,  in  the  business.  In  the 
course  of  a  clear,  forcible,  learned  opinion,  upon  which  it  was  decided 
that  this  did  not  constitute  a  partnership.  Sir  Montague  Smith  said: 
"  It  appears  established  that,  although  a  right  to  participate  in  the 
profits  of  trade  is  a  strong  test  of  partnership,  and  that  there  may  be 
cases  where,  from  such  perception  alone  it  may,  as  a  presumptioD,  not 
of  law,  but  of  fact,  be  assumed,  yet,  whether  that  relation  does  or  does 
not  exist,  must  depend  on  the  real  intention  and  contract  of  the  partk^ 
Cox  vs.  Hickman  had  certainly  the  effect  of  dissolving  the  rule  oi 
law  which  had  been  supposed  to  exist,  and  laid  down  principles  of  deda- 
ion  by  which  the  determination  of  cases  of  this  kind  is  made  to  depend, 
not  on  arbitrary  presumptions  of  laio,  but  on  the  real  contracts  axd  bkla- 
TioNS  of  the  parties. 

And  again,  he  said,  p.  433,  the  rule  that  partidpation  in  the  profite 
raises  a  presumption  of  partnership  sufficient  to  establish  it  as  regards 
third  persons.  Is  too  artificial:  *'  For,  it  takes  one  term  only  of  the  con- 
tract, and  at  once  raises  a  presumption  upon  it,  whereas,  the  whoi^ 
scope  of  the  agreement,  and  all  its  terms,  ought  to  be  looked  at  b^ore 
a  presumption  of  intention  can  properly  be  made  at  alL  The  rule  in 
Waugh  vs.  Carver  was  eminently  an  arbitrary  one;  and  subsequent  did- 
cussion  has  led  to  the  rejection  of  the  reason  for  it  as  unsound." 
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The  case  of  Tenaot,  decided  in  July,  1877,  in  the  Supreme  Court  of 
Judicature  in  England,  as  cited  by  counsel  for  defendants,  from  the 
London  Times,  is  like  that  of  BuUen  vs.  Sharp,  except  that  the  father, 
who  furnished  the  capital  for  his  son  was  to  have  one  half  the  net  profits 
of  the  underwriting  business,  and  £25  a  year  besides,  to  be  paid  to  him 
by  the  son;  and  that  the  father  claimed  to  be  a  partner,  and  sought  as 
such,  to  have  the  assets  of  his  bankrupt  son  applied  to  the  payment  of 
the  debts  of  the  business. 

The  court  decided  that  there  was  not  a  partnership  between  the 
father  and  son ;  and  Lord  Justice  Baggallay  said:  ''Regard  must  be  had 
to  the  whole  of  the  terms  of  the  contract  between  the  parties,  which,  in 
the  present  case,  showed  that  the  father  was  not  entitled  to  a  share  of 
the  profits  to  be  taken  out  of  the  assets  of  the  business,  but  merely  that 
a  share  of  the  profits  was  made  a  debt  from  the  son  to  the  father,  just 
in  the  same  way  as  the  £25  was  a  debt." 

We  are  quite  ready  to  agree  with  the  learned  editor  and  annotator  of 
a  recent  edition  of  Story  on  Partnership,  and  the  equally  distinguished 
author  of  some  of  our  most  valuable  works  on  commercial  law,  both  of 
whom  have  favored  us  with  able  arguments  in  behalf  of  plaintifDs  in 
this  case,  that  Waugh  vs.  Carver  is  no  longer  the  rule;  and  that  otheiV 
tests  must  be  resoited  to  in  addition  to  participation  in  the  profits,  in 
order  to  determine  the  question  of  partnership  vel  non.  Participation 
in  the  profits  is  one  circumstance;  participation  in  the  losses  is  anothery 
It  is  demonstrated  that  participation  in  the  profits  alone  is  not  sufficient. 
The  parties  may  stipulate  for  a  participation  in  the  profits,  and  that  there 
shall  be  no  partnership;  and  they  may  also  agree  to  share  profits  and 
losses,  and  exclude  partnership,  since  there  is  nothing  in  liability  for 
losses,  an  incident  of  the  contract  of  partnership,  which  gives  it  greater 
significance  as  a  test  of  that  relation  than  participation  in  profits,  which 
is  also  an  incident  of  that  contract.  Such  agreements  serve  to  fix  the 
rights  and  relations  of  the  parties  with  respect  to  each  other;  and  the 
public,  or  third  persons  are  not  interested  in  or  prejudiced  by  them, 
whether  they  are  publicly  avowed,  or  known  only  to  the  parties.  The 
true,  final,  satisfactory,  conclusive  test  is  in  the  answer  to  the  question: 
What  was  the  real  meaning  and  intention  of  the  parties,  as  expressed  in 
their  contract,  whether  verbal  or  written  ?  If  they  intended  to  create  a 
partnership,  they  will  be  treated  as  partners  inter  sese  and  with  respect 
to  third  persons:  If  they  did  not  intend  to  create  that  relation,  but 
merely  to  divide  the  profits,  or  to  share  profits  and  losses,  in  a  specula- 
tion or  adventure,  they  will  not  be  partners  inter  sese,  nor  will  they  be 
liable  as  such.  Those  who  hold  themselves  out  to  the  public  as  part- 
ners, or  knowingly  permit  themselves  to  be  so  held  out,  may  not,  indeed, 
be  actually  partners,  if  they  have  not  so  intended  and  agreed;  but  they 
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will  be  subject  to  the  same  liabilities  as  partners  to  those  ^who  have  dealt 
and  given  credit  on  the  faith  and  in  consequence  of  such  aocs. 

The  secret  partner,  and  the  publicly  avowed  partner,  are  eqaallv 
liable,  are  equally  partners,  because,  in  the  one  case  and  the  other,  it  is 
the  real  intention  and  the  contract  which  bind  them;  a«d  the  secret 
partner  can  escape  liability  only  by  the  failure  of  the  creditors  to  dis- 
cover his  true  relation  to  the  business. 

We  shall  not  attempt  to  analyze  the  American  cases.  Such  of  them 
as  hold  that  he  who  shares  in  the  profits,  or  in  the  profits  and  Ioas€s,  is 
a  partner,  have  simply  followed  Waugh  vs.  Carver,  and  the  subsequent 
decisions  which  rest  upon  it,  which  were  so  long  regarded  as  authorita- 
tive and  controlling:  while  such  as  hold  that  one  or  both  of  these  teste 
can  not  bo  accepted  as  conclusive  proof  of  partnership  rest  upon  dis- 
tinctions equally  as  arbitrary  as  the  rule  in  Waugh  vs.  Carver;  and  are 
supported  by  authorities  of  no  less  weight.  It  is  to  be  hoped  that  tlw 
jurisprudence  of  the  United  States,  like  that  of  Great  Britain  under 
the  recent  decisions,  will  no  longer  depend  upon  arbitrary  rules  or 
arbitrary  distinctions;  but  will  accept  the  real  intention  and  oontractcf 
the  parties  as  the  only  safe  and  conclusive  proof  of  their  actual  rda- 
tions,  whether  inter  sese,  or  as  to  third  persons. 

Those  who  have  the  leisure  and  the  curiosity  to  trace  the  conflict 
in  the  English  and  American  courts  from  Waugh  vs.  Carver  down,  hsTe 
but  to  look  into  Gow,  Collyer,  Lindley,  Story,  Parsons,  Trouhat,  any 
work  on  partnership,  and  read  the  cases  cited  in  support  of  the  hareh 
rule  which  Ignored  intention  and  contract,  and  the  equally  numerocs 
cases  by  which  it  was  palliated,  by  ingenious  distinctions,  until  finally 
it  was  declared  not  to  be  the  law  of  England,  and  the  plain,  natural,  just, 
common-sense  rule  recognized,  by  which  the  real  Intentions  and  the 
contracts  of  parties  are  restored  to  that  supremacy  which  they  hare 
always  maintained  in  the  civil  law,  and  in  the  kindred  systems  wfaicii 
have  sprung  from  that  noble  parentage. 

It  is  elementary  in  our  law,  that  there  can  exist  no  partnership 
without  the  consent  of  the  parties,  that  is,  without  a  contract  establish- 
ing that  relation.  This  was  the  rule  of  the  Roman  law.  Fapinian  calls 
partnership  voluntarium  consortium,  Dig.  17,  tit.  2, 1.  52,  |  8:  and  Ulpian 
says,  id.  1.  44:  **  Si  margarita  tibi  vendenda  dedero,  ut,  si  ea  decern  vendi- 
dlsses,  redder es  mild  decern;  si  pluris  quod  excedit,  tu  haheres:  mihi 
vidotur  si  animo  contrahendse  societatis  id  actum  sit,  pro  socio  esse  acti- 
onem; si  minus  prn?scripti8  verbis."  There  was  no  inquiry  as  to  wheth« 
a  compensation  was  to  be  given,  in  proportion  to  the  profits,  equal  to  a 
certain  share,  or  a  specific  interest  in  the  profits  themselves  as  profits. 
The  sturdy  Jurisconsult  did  not  dally  with  artificial  distinctions,  resting 
on  imaginary  differences,  but  came  squarely  up  to  the  question  submit- 
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ted  to  him;  and  he  solved  it  by  a  rule  too  plain  to  be  misunderstood,  an 
unerring  guide,  a  perfect  test,  under  all  systems,  in  all  ages,  in  all  cases. 
If  the  parties  intended  to  contract  a  partnership, "  si  a/iimo  contrahendce 
societatUi"  then  that  will  be  their  relation  with  respect  to  themselves, 
and  to  all  persons  whomsoever,  even  to  the  extent  of  controlling  the 
form  of  the  actions  to  which  it  may  give  rise.  If  that  was  not  their 
intention,  si  viinus^  their  agreement  will  not  constitute  a  partnership, 
whether  inter  sese,  or  with  respect  to  others.  It  may  fall  into  that  mass 
of  contracts  styled  inTiominate,  because  not  susceptible  of  distmctive 
classification,  but  not  less  obligatory  on  that  account;  and  the  litigations 
which  may  grow  out  of  it  must  be  in  form  actiones  in  factum,  actions 
on  the  case,  so-called  ^*  quia  nomen  non  possumus  invenire,*^  which  were 
as  well  known  and  as  useful  in  the  Roman  tribunals  as  they  are  now  in 
Westminster  Hall.    Dig.  19,  title  5, 1. 1. 

In  France,  "La  societe  precede  tou jours  d'un  contrat.  Sans  conven- 
tion, point  de  societe.    Troplong,  Societe,  1,  p.  9,  No.  3. 

The  word  partnership  is  used  in  our  Code  to  designate  the  contract 
by  which  that  relation  is  created,  and  to  signify  the  relation  which  is 
created  by  the  contract.  The  Revised  Civil  Code  of  1870,  art.  2801,  Code 
of  1825,  art.  2772,  treats  of  the  contract;  and  it  declares  that  "partner- 
ship is  a  synallagmatic  contract." 

Art.  2805,  R  C.  C,  art.  2776  of  the  Code  of  1825,  treats  of  the  rela- 
tion; and  it  declares  that  "Partnership  must  be  created  by  the  consent  of 
the  parties." 

Article  2807,  2778  of  the.  Code  of  1825,  also  treats  of  the  relation: 
"  A  community  of  property  does  not,  of  itself,  create  a  partnership,  how* 
ever  that  property  may  be  acquired."  And  in  Piclierell  vs.  Fish,  11  An. 
278,  this  court  said:  "  A  partnership  is  formed  upon  the  voluntary  con- 
sent of  the  parties,  as  contradistinguished  from  the  relations  which  may 
arise  between  them  by  the  mere  operation  of  law,  independent  of  such 
contract." 

The  law  may,  and  it  does,  impose  liability  as  a  necessary  conse-  ^ 
quence  of  the  acts  and  conduct  of  parties;  but  it  can  not  form  the  con- 
tract or  create  the  relation  which  it  calls  partnership. 

Article  2825,  art  2796  of  the  Code  of  1825,  has  been  relied  upon 
sometimes  to  show  that  the  relation  of  partnership  exists  from  the 
nature  of  the  trade  or  business  in  which  the  parties  engage;  but  it  has 
no  such  efifecfor  scope. 

Section  1,  of  chapter  2,  title  xi.,  treats  of  "  the  division  of  partner- 
ships."   Article  2824  declares  that  partnerships,  according  to  their  ob- 
jects, are  either  commercial  or  ordinary;  and  article  2825  declares  that 
commercial  partnerships  are  such  as  are  formed — 
41 
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"  First — For  the  purchase  of  any  personal  property,  and  the  aald 
thereof,  either  in  the  same  state  or  changed  by  manufacture."  etc. 

That  is,  where  the  relation  has  been  created  by  the  oontraet,  the 
voluntary  consent  of  the  parties,  articles  2825,  2826,  enable  us  to  deter- 
mine whether  it  is  a  commercial  partnership  or  an  ordinary  partnership 
by  reference  to  the  objects  for  which  it  has  been  formed;  but  these 
articles  are  of  no  value  in  determining  whether  the  contract  has  beeo 
formed  and  the  relation  established. 

Our  predecessors  decided  in  Hallett  v&  Desban,  14  An.  529,  that  a 
clerk  who  received  part  of  the  profits  as  compensation  for  his  services 
was  not  a  partner,  because  he  had  no  proprietary  interest ;  in  Belden  rs. 
Reed,  27  An.  103,  they  decided  that  a  consignment  of  goods  for  sale, 
under  an  agreement  that  the  consignor  should  take  back  such  of  them 
as  were  not  sold,  at  cost  and  a  small  percentage,  and  that  the  profits 
and  losses  should  be  divided  equally  between  consignor  and  consignees, 
did  not  constitute  a  partnership,  becaiise  the  consignees  had  no  proprie- 
tary interest  in  the  goods;  and  in  Edwards  vs.  Fairbanlcs,  27  An.  452, 
they  decided  that  refiners  receiving  two  thirds  of  the  profits  on  sugars 
as  compensation  for  the  refining,  were  not  partners,  for  the  same  reason. 

It  would  not  be  profitable  to  pursue  this  subject  further.  We  find 
in  this  record  no  evidence  of  any  act  on  the  part  of  Lafitte  &  €k>.  whidi 
authorized  plaintifb  or  any  other  person  who  sold  molasses  to  Priee, 
Hine  &  Tupper,  to  suppose  that  Lafitte  &  Co.  had  any  connection  with 
or  liability  for  these  purchases.  Price,  Hine  &  Tupper  were  general 
dealers  in  sugar  and  molasses,  and  all  of  their  purchases  were  not  for 
account  of  Morton,  Bliss  &  Co.  The  agreement  was  that  Morton,  Blias 
&  Co.,  through  Lafitte  &  Co.,  would  take  and  pay  for  such  molasses,  of 
the  grade  agreed  upon,  as  Price,  Hine  &  Tupper  might  buy  and  place  in 
the  possession  and  under  the  control  of  Lafitte  &  Co.;  and  if  plainti£& 
allowed  Price,  Hine  &  Tupper  to  make  delivery  to  Lafitte  &  Co.  of  mo- 
lasses for  which  Price,  Hine  &  Tupper  had  not  paid,  the  fault  was 
with  them,  and  with  them  alone. 

Price,  Hine  &  Tupper  had  no  proprietaiy  interest  in  the  molaases 
after  they  had  delivered  to  Lafitte  &  Co.  the  receipts  and  bills  of  lading 
and  received  the  price  according  to  the  agreement;  and  Lafitte  &  Co. 
had  no  proprietary  interest,  but  held  merely  as  agents  for  Morton,  Bliss 
&  Co.  The  whole  proceeds  went  into  the  hands  of  Morton,  Bliss  &  Co. 
without  any  power  of  control  on  the  part  of  Price,  Hine  &  Tupper  or 
Lafitte  &  Co.;  and  if  profits  had  been  realized, Morton,  Bliss  &  Go.  would 
have  been  the  debtors  of  Price,  Hine  &  Tupper  and  of  Lafitte  &  Co. 
each  for  one  fourth  of  the  profits,  when  all  of  the  molasses  was  sold, 
1  and  the  profits  ascertained,  the  stipulated  compensation  for  their  ser- 

vices respectively.    There  was  no  partnership  between  these  several 

\ 
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flrms,  because  there  was  no  contract  by  which  that  relation  Was  created; 
and  Lafltte  &  Co.  are  not  liable  for  the  default,  or  the  acts  or  omissions 
of  Price,  Hine  &  Tupper,  because  they  did  nothing  with  respect  to  the 
dealing  of  Price,  Hine  &  Tupper  to  mislead  or  deceive  plaintiffe  or  any 
person  whomsoever. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  appealed  from  be  annulled,  avoided,  and  reversed;  and 
that  the  demand  of  plaintiffs  be  rejected,  and  their  suit  dismissed  with 
costs  in  both  courts. 


DissENTiNO  Opinion. 

Egan,  J.  No  field  of  inquiry  in  the  law  has  been  more  vexed,  and 
In  none  have  the  decisions  of  courts  generally  been  more  irreconcilable 
than  as  to  what  constitutes  partnership  and  when  responsibility  as 
partners  is  incurred.  The  present  case,  and  the  array  of  learning  and 
authority  on  both  sides  afford  an  apt  illustration  of  this  fact.  It  is 
both  wise  and  well  to  borrow  light  from  the  enlightened  and  progressive 
jurisprudence  of  other  States  and  countries  when  our  own  law  is  silent, 
or  the  jurisprudence  of  our  own  State  either  unformed  or  uncertain.  We 
are,  however,  not  at  liberty  to  do  so  where  neither  is  the  case  if  such  refer- 
ence should  lead  to  conclusions  antagonistic  to  the  doctrines  settled  by 
our  own  law  and  announced  by  our  own  courts.  Unlike  Great  Britain 
especially,  we  have  a  oodal  definition  both  of  partnership  in  general  and 
of  commercial  partnership  in  particular.  The  former  is  a  contract 
between  two  or  more  persons  for  the  mutual  participation  in  the  profits 
which  may  accrue  from  property,  credit,  skill,  or  industry  furnished  in 
determined  proportions  by  the  parties.  C,  C.  2801.  The  latter  is 
formed,  first,  for  the  purchase  of  any  personal  property,  and  the  sale 
thereof,  either  in  the  same  state  or  changed  by  manufacture;  second,  for 
buying  or  selling  any  personal  property  whatever,  as  factors  or  brokers; 
third,  for  carrying  personal  property  for  hire  in  ships  and  other  vessels. 
C.  C.  2825.  When  the  conditions  exist  which  are  embraced  within  any  of 
these  definitions,  partnership  results  from  the  very  terms  of  the  law, 
though  nothing  further  be  said,  and  no  matter  whether  the  parties  so 
understood  or  intended  or  not  A  sale  is  none  the  less  a  sale  where  all 
the  elements  necessary  to  constitute  it  exist  whatever  the  parties  may 
call  it;  and  so  it  has  often  been  decided.  The  same  is  true  of  partner- 
ship of  whatever  class.  We  are  told,  however,  that  in  the  present  case, 
although  the  several  parties  agreed  together  in  advance  for  the  purchase 
and  sale  of  personal  property,  sugar  and  molasses,  and  although  they 
agreed  for  the  mutual  participation  in  the  profits  in  determined  propor- 
tions, that  it  is  not  a  partnership,  but  a  commercial  adventure  or  joint 
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account,  like  the  Association  en  Participation  of  France.  Iq  other  words, 
that  although  all  the  conditions  of  a  commercial  partoership  under  our 
law  exist,  it  is  not  a  partnership  because  some  of  the  parties  or  all,  if 
you  will,  did  not  at  the  time  intend  to  so  constitute  it,  altbougrh  nothing 
was  said  about  their  intention  at  the  time  beyond  that  to  enter  upon  the 
common  venture  for  the  common  profit  That  the  parties  anticipating 
profits  agreed  and  are  entitled  to  share  in  them  but  not  in  the  losses  oir 
liabilities  incurred  in  carrying  out  the  venture.  It  so  happens,  however, 
that  we  are  not  left  at  sea  and  need  not  go  abroad  to  ascertain  the  coo- 
sequences  of  such  an  understanding  or  agreement  Our  own  Code,  arti- 
cle 2813,  provides  that "  a  partidpation  in  the  profits  of  a  partnership 
carries  with  it  a  liability  to  contribute  between  the  parties  to  die 
expenses  and  losses ; "  and  the  next  article,  2814,  that  a  siipidat'wfi 
that  one  of  the  contracting  parties  shall  participate  in  the  profits  of  a 
partnership  but  shall  not  contribute  to  losses  is  void,  both  as  it  regards 
the  partners  and  third  persons.  It  surely  will  not  now  be  serioosly 
argued  that  because  the  plaintiffs  were  not  aware  at  the  time  of  the  eak 
that  the  defendants  were  interested  in  the  purchase  and  expected  to 
share  in  the  profits  they  are  not  liable.  Such  is  not  the  doctrine  either 
of  our  own  or  of  any  other  system  of  law.  Upon  that  subiect  there  is 
no  difference  of  opinion  among  the  standard  authors  of  this  or  any 
other  enlightened  country,  or  in  the  decisions  of  enlightened  courts  any- 
where. The  undiscovered  partner  is  held  liable  when  discovered  every- 
where. 

It  is  undisputed  that  the  several  parties  agreed  toother  for  the 
purchase  and  sale  of  sugars  and  molasses  of  a  certain  grade  in  advance, 
and  that  the  purchase  made  from  the  plaintiffSs  was  in  pursuance  of  tiist 
agreement  and  so  treated  by  all  tM  parties.  Nor  is  there  any  dispute  d 
the  fact  that  although  the  sugar  and  molasses  purchased  from  plaintifk 
were  received  and  used  in  accordance  with  that  agreement,  the  plaintiiiB 
have  not  been  paid  for  them.  It  is  immaterial  whether  according  to  tlie 
contemplation  of  the  parties  as  shown  in  the  original  letter  from  the 
defendants  to  Morton,  Bliss  &  Co.,  Price,  Hine  &  Tupper  were  to  fur- 
nish a  part  of  the  money  for  the  common  venture,  or  whether,  as  stated 
by  Mr.  Lafitte,  that  was  afterward  changed  and  Morton,  Bliss  &  Co. 
were  to  furnish  the  whole  of  the  money  for  the  contemplated  purchases, 
and  Price,  Hine  &  Tupper  only  their  skill  and  services  in  selecting  and 
buying  the  merchandise.  Indeed,  if  any  thing,  the  latter  view  would 
militate  most  strongly  against  the  defendants,  for  the  reason  that  it  puts 
entirely  out  of  view  the  idea  that  more  than  one  purchase  or  sale  vtbs 
contemplated  (i.  e.)  the  one  with  the  money  furnished  for  the  purpose  by 
Morton,  Bliss  &  Co.,  who.  as  well  as  the  defendants,  are  thus  brought 
into  direct  connection  with  the  purchase  by  Price,  Hine  &  Tupper  from 
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the  plaintifCs,  and  with  the  latter  themselves.  So  that  there  is  not  even 
the  intervention  of  a  middle  man  at  all,  for  it  is  not  pretended  that  Price, 
Hine  &  Tapper  were  brokers  or  acted  as  such  in  this  instance ;  and  if 
it  were  so  pretended,  there  is  nothing  in  the  record  to  sustain  it  As 
we  understand  it,  Morton,  Bliss  &  Co.  were  to  ad^^ance  the  money, 
John  B.  Lafltte  &  Co.  to  hand  it  over  to  Price,  Hine  &  Tupper,  upon  the 
receipt  from  them  of  the  warehouse  receipts  which  it  is  well  known, 
according  to  the  custom  of  trade,  are  always  passed  when  the  contract 
of  sale  is  agreed  on,  subject  to  the  right  of  reclamation  or  enforcement 
of  privilege  within  the  time  fixed  by  the  statute  in  regard  to  the  sale  of 
agricultural  products  if  not  paid  for;  and  that  Price,  Hine  &  Tupper 
were  to  select  the  sugars  and  molasses  and  go  into  the  market  to  make 
the  purchases,  they  being  experienced  dealers;  while  after  the  sale  the 
three  firms  were  to  share  in  the  profits  in  proportions  defined  in  their 
contract;  and  as  Mr.  Lafitte  says,  to  "  share  in  the  losses f"  also.  Noth- 
ing more  is  wanting  than  this  latter  admission  to  do  away  with  any  pos- 
sible idea,  which,  however,  there  is  nothing  else  to  support,  that  Price,  * 
Hine  &  Tupper  were  either  brokers  or  agents  in  this  transaction;  for  we 
venture  to  assert  that  nowhere,  under  any  system,  has  a  mere  broker 
or  agent  been  held  responsible  for  losses.  Still  less  can  it  be  said  that 
Price,  Hine  &  Tupper  could  be  held  liable  for  losses  if  they  were  ven- 
dors; and,  indeed,  there  is  nothing  in  the  record  to  support  the  theory 
that  there  was  any  agreement  even  for  a  sale  from  the  latter  either 
to  Morton,  Bliss  &  Co.,  or  to  them  and  Lafitte  &  Co.;  still  less  that  there 
was  any  fixed  price  in  money  agreed  on  as  between  them  and  Price, 
Hine  &  Tupper,  but  only  that  the  price  agreed  on  between  the  plaintiflfe 
and  Price,  Hine  &  Tupper  was  handed  to  them  to  be  paid  to  the  ven- 
dor, and  that  they  did  not  do  so. 

It  is  not  necessary  at  this  late  day  to  assert  anew  the  well-estab- 
lished principle  that  a  failure  of  one  partner  (if  there  be  a  partnership) 
to  apply  to  the  payment  for  goods  purchased  moneys  entrusted  to  him 
by  his  copartner  for  that  purpose,  can  not  relieve  the  latter  from  after 
liability  for  the  price.  Nor  is  it  necessary  to  consider  at  any  length  the 
provisions  of  our  law  regulating  the  rights  and  responsibilities  of  part- 
ners in  commendam,  since  it  is  not  even  pretended  that  the  defendants 
or  any  one  else  engaged  in  this  venture  were  such  partners.  The  posi- 
tion of  defendants  is  that  they  were  not  partners  at  all,  and  no  such 
stipulative  writing  or  registry  for  the  information  of  the  public  as  is 
required  in  this  modified  partnership  is  any  where  shown  in  this  record, 
while,  on  the  contrary,  it  is  shown  that  all  the  parties  to  this  venture 
were  active  participants  in  its  management  at  some  stage.  If,  then 
there  was  in  this  case  neither  agency  nor  resale  nor  partnership  in  com- 
mendam the  conclusion  is  inevitable  that  it  was  a  partnership,  and  the 
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oonsequence  of  liability  of  the  defendants  as  partners  and  as  oommer- 
dal  partners  at  that  must  attach.     Once  a  commercial  partnership  » 
shown  to  exist,  our  law  recognizes  a  modification  or  limitation  of  the  lia- 
bilityof  the  partners  in  but  one  mode,  and  that  is  provided  in  the  arti- 
cles of  our  Code  in  regard  to  partnership  in  commendana.     See  C  C 
articles  2839 — 2851.    And  once  partnership  is  shown,  liability  as  partDera 
follows  by  all  authority  and  under  any  system  of  law,  here  or  elsewhere. 
We  think  an  examination  of  the  authorities  relied  upon  by  the  deloid- 
ants'  counsel  demonstrates  this  as  fully  as  those  cited  by  the  plaintifEs' 
.  counsel,  and  Mr.  Parsons,  an  eminent  American  writer  to  whom  both 
have  freely  appealed,  recognizes  the  fact  that  such  is  the  general  law,  and 
that  any  modification  of  the  consequences  of  partnership  anywhere  » 
the  result  of  statutory  provision,  as  we  have.    All  that  is  pretended 
\  here  is  that  such  agreements  and  ventures  as  that  which  led  to  the  sue 
'  at  bar  do  not  create  a  partnership,  but  only  something  called  in  com* 
.  mon  parlance  a  commercial  adventure  on  joint  account,  by  embarking 
I  in  which,  though  it  involves  and  is  designed  for  the  purchase  and  sale 
I  of  personal  property  for  the  joint  profit  and  advantage,  in  definite  p-x- 
portions,  of  'all  concerned,  and  that  although  liable  as  between  them- 
selves for  any  losses  which  may  result  from  the  venture,  those  engaged 
in  it  are  not  liable  as  partners  to  those  from  whom  \b  purchased  the 
property  from  the  resale  of  which  the  expected  profit  is  to  be  derired. 
W^hatever  may  be  the  case  elsewhere,  no  provision  is  made  under  our 
aw  for  such  adventures  as  exceptions  from  commercial  partnerships 
and  the  consequent  liability  of  those  concerned.    It  may  be  said  that 
this  IB  a  narrow  view,  at  war  with  the  general  usage  of  the  commer- 
cial world  elsewhere.    If  this  be  so,  the  remedy  is  not  with  us  but  with 
another — the  legislative  department  of  the  government — whose  province 
alone  it  is  to  bring  the  law  of  Louisiana  on  this  subject  in  hariooDT 
with  that  which  it  is  asserted  prevails  elsewhere.    In  this  connection  it 
may  be  remarked,  however,  that  even  under  the  "  AssodaUon  en  Pariki- 
patioji"  of  France,  none  of  the  parties  could  absorb  to  himself  the 
object  of  the  common  venture  to  the  prejudice  of  creditors  and  to  tliat 
extent  at  least  that  he  would  have  to  account  and  pay  over,  while  under 
our  own  law  the  partner  in  commendam  can  not  withdraw  the  stock  he  has 
furnished  if  his  partners  are  in  faUlng  circumstances  or  there  is  rea»3n 
to  apprehend  their  insolvency  or  that  of  the  firm,  C.  C.  article  2851;  but 
the  whole  sum  furnished  is  liable  for  the  debts  of  the  partnership,  C.  C. 
2841;  and  that  none  of  the  cases  relied  uj>on  by  the  defense  and  by  a 
majority  of  the  court  present  the  same  state  of  facts,  especially  with 
reference  to  joint  liability  for  losses  incurred,  with  that  at  bar. 

Under  the  testimony  in  this  case  it  will  not  be  pretended  that  had 
the  sugars  and  molasses  bought  from  plaintiff  been  lost  or  destroyed 
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subsequeDt  to  their  purchase  for  Joint  account,  whether  before  or  after 
the  delivery  by  Price,  Hine  &  Tupper  to  the  defendants  of  the  ware- 
house receipts,  that  both  they  and  Morton,  Bliss  &  Co.  would  have  been 
compelled  under  their  agreement,  as  stated  by  the  defendant  Lafitte 
himself,  to  share  the  loss  with  Price,  Hine  &  Tupper,  and  vice  versa, 
and  the  express  provision  of  our  own  Code,  article  2864,  "  that  a  partner 
may  be  a  creditor  of  the  partnership  not  only  for  the  sums  which  he  has 
disbursed,  but  likewise  for  the  obligations  he  has  entered  into  bona  fide 
for  the  partnership  and  for  losses  reasonably  incurred  in  his  administra- 
tion," is  in  strict  accord  with  the  agreement  of  the  parties  here. 

The  decisions  of  the  courts  of  Louisiana  have  been  so  fully  reviewed 
in  the  dissenting  opinion  of  Mr.  Justice  Spencer,  in  which  I  concur,  that 
it  is  unnecessary  for  me  to  say  more  in  regard  to  them.  They  are  in 
support  of  the  views  expressed  in  this  opinion.  Our  law  makes  ample 
provision  for  legitimate  profits  or  the  opportunity  to  earn  them  by  all 
who  may  choose  to  employ  their  capital,  skill,  or  industry  in  the  pur- 
chase and  sale  of  our  agricultural  products  or  other  personal  property 
in  open  market  and  in  open  competition.  I  am  at  a  loss  to  see  the  equi- 
ties as  against  vendors  who  have  not  received  the  price  in  favor  of  those 
who  have  annulled  their  own  connection  with  or  interest  in  the  purchase 
in  order,  as  admitted  here,  to  depress  the  price  of  any  commodity  or 
sale  simply  because  those  to  whom  they  have  entrusted  the  money  to 
be  used  in  the  common  venture  with  themselves  have  not  so  applied  it. 
However  widely  established  may  be  such  a  commercial  usage,  here  or 
elsewhere,  it  can  not,  in  my  opinion,  be  practiced  without  carrying  with 
it  as  to  the  undisclosed  parties  in  interest  all  the  liabilities  whicb 
attach  tor  secret  partners  any  where.  I  yielded  a  reluctant  assent  to  the 
decision  in  Chaffraix  &  Agar  vs.  Price,  Hine  &  Tupper,  reported  in  29 
Annual,  out  of  deference  to  what  seemed  to  me  then  the  weight  of 
authority  and  to  the  views  of  my  associates.  Further  argument,  exam- 
ination, and  reflection  have  convinced  me  that  my  reluctance  then  was 
with  good  reason,  and  that  that  decision  in  that  case  was  erroneous. 

For  these  reasons  I  dissent  from  the  conclusions  of  the  majority  of 
the  court  in  ttiis  case  as  well  as  those  between  other  parties  resting  upon 
the  same  principles  this  day  announced. 


Dissenting  Opinion. 

Spencer,  J.  The  facts  of  this  case  are  identical  with  those  of  "  Chaf- 
fraix &  Agar  vs.  Price,  Hine  &  Tupper— Morton,  Bliss  &  Co.,  Inter- 
veners"—reported  in  29  An.  p.  176.  It  is  unnecessary  to  repeat  them  here. 
In  that  case  plaintifEs  sought  to  hold  Morton,  Bliss  &  Co.  liable  as  princi- 
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pals  or  partners  of  Price,  Hine  &  Tupper.    In  this  they  seek  to  hold 
John  B.  Lafltte  &  Co.  in  the  same  manner. 

These  cases  have  been  contested  with  marked  abUity,  leamii^,  and 
research.  The  best  legal  talent  of  our  State,  as  well  as  eaiineot  foreigD 
eoimsel,  have  engaged  in  their  discussion. 

The  sole  question  is.  what  was  the  nature  of  the  contract  betweei 
the  three  firms  of  Price,  Hine  &  Tupper,  Morton,  Bliss  &  Co.,  and  John 
B.  Lafltte  &  Co.,  and  what  rights  and  obligations  did  it  engender  as 
between  themselves  and  as  to  third  persons  ?    If  Price,  Hine  &  Tupper 
were  merely  the  employees  of  the  other  two  firms,  and  were  furnished 
by  the  latter  with  money  to  buy  the  molasses,  receiving  a  share  of  tbr 
profits  as  compensation — or,  if  Morton,  Bliss  &  Co.  and  Lafltte  &  Oj. 
were  simply  undisclosed  and  unknown  principals,  to  whom  plaintiii^ 
gave  no  credit,  and  of  whom  they  had  no  knowledge,  then  I  do  not  hesi- 
tate to  say  that,  after  these  principals  have,  in  good  faiths  paid  over  the 
money  due  to  Price,  Hine  &  Tupper  as  re-imbursement  of  sums  ad- 
vanced or  supposed  to  have  been  advanced  by  them,  plalntifiGs  can  soc 
maintain  an  action  against  said  principals  for  the  price  of  goods  sold  to 
the  employees.    If  I  band  to  my  clerk  a  sum  of  money  and  direct  hiei 
to  buy  for  cash  a  certain  article,  and  he  squander  the  money  and  buy  it 
on  hie  own  credit,  from  one  loho  did  not  knmc  him  to  be  my  clerk,  to  my 
mind  it  requires  no  authority  beyord  common  sense  and  fairness  t<* 
show  that  the  vendor  can  not  recover  the  price  from  me.   This  emioeotb' 
fair  and  common-sense  view  is  also  that  of  the  best  considered  auth<ni- 
ties.    See  Armstrong  vs.  Stokes,  L.  R  7,  Q.  B.  598. 

If  Price,  Hine  &  Tupper  were  mere  employees,  receiving  a  share  of 
the  profits  as  compensation  for  their  services,  there  was  no  partnership 
between  them  and  their  employers.    See  Hallett  vs.  Desban,  14  An.  539. 

But  were  they  mere  employees?  That  was  the  view  I  took  in  the 
case,  as  against  Morton,  Bliss  &  Co.  Further  con^^ideration  and  dis- 
cussion have  changed  my  opinions  upon  the  subject. 

The  salient  fact,  which  in  my  opinion,  demonstrates  that  they  were 
not  mere  employees  in  the  transactions  out  of  which  this  litigation 
arises,  is  that  they  were  liable  for  lofu^es.  An  agent  or  emphiyee,  acUng 
"within  the  scope  of  his  authority,  and  purchasing  for  another,  can  not. 
in  the  nature  of  things,  be  liable  for  losses  sulTered  by  his  principal. 
beyond  such  part  of  anticipated  profits  as  might  be  due  him  as  conapeD- 
sation.  It  seems,  indeed  is  broadly  admitted,  that  under  the  agieaaient 
between  these  three  firms,  any  losses  sustained  in  this  venture,  were  to 
be  borne  by  the  parties  in  the  same  proportion  that  the  profits  were  t-* 
be  divided,  i,  e.  one  halt  by  Morton,  Bliss  &  Co.,  one  fourth  by  Lafltte  & 
Co.,  and  one  fourth  by  Price,  Hine  &  Tupper. 

It  would  seem  to  be  n  corollary  of  this  liability  for  losses,  that  P.,H- 
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&  T.  were  bound  by  any  contracts  or  obligations  which  Morton,  Bliss  & 
Ck>.  or  Lafitte  &  Co.  might  enter  into  with  reference  to  the  molasses. 
Thus  if  Morton,  Bliss  &  Ck>.  had  incurred  a  debt  of  $20,000  for  the  trans- 
portation, storage,  or  salvage  of  the  goods,  Price,  Hine  &  Tupper  would 
have  been  liable,  at  least  and  certainly  to  the  extent  of  one  fourth;  for  to 
that  amount  even  Morton,  Bliss  &  Co.  could  recover  against  them.  I  do 
not  see  how  they  could  avoid  liability  on  such  demand,  by  pleading,  as 
defendants'  counsel  does,  that  the  molasses  was  the  property  of  Morton, 
Bliss  &  Co.  The  answer  to  this  would  be,  that  by  the  terms  of  your 
contract  with  Morton,  Bliss  &  Co.  you  bound  yourselves  for  losses,  and 
our  claims  are  chargeable  to  that  account. 

Again,  it  seems  to  me,  that  by  this  agreement  to  pay  losses,  Price, 
Hine  &  Tupper  (supposing  them  to  be  solvent)  had  involved  in  this 
transaction,  jyroportionably,  the  same  thing  as  Morton,  Bliss  &  Co.  It 
can  not  be  disputed  that,  even  inter  se,  as  between  the  three  Anns  them- 
selves. Price,  Hine  &  Tupper  risked  in  this  venture  one  fourth  of  the 
entire  cost  of  the  molasses,  plus  one  fourth  of  all  expenses.  If  by  dete- 
rioration or  other  accident  the  molasses  lost  all  or  part  of  its  value,  it 
was  their  loss,  just  as  much  so,  proportionably,  as  it  was  that  of  Morton, 
Bliss  &  Co.  If  they  had  been  participants  in  the  profits  and  losses  to 
the  extent  of  one  half  instead  of  one  fourth  their  interest  in  this  venture 
would  have  been  both  in  nature  and  amount  identical  with  that  of  Mor- 
ton, Bliss  &  Co.  Are  such  equality  and  identity  of  risk  and  interest 
characteristics  of  the  relation  of  principal  and  a^ent,  of  employer  and 
employee?  It  is  elementary  that  these  are  not  indicia  or  consequences 
of  the  contract  of  mandate.  Under  the  facts  of  this  case,  I  see  no  more 
reason  to  say  that  Price,  Hine  &  Tupper  were  agents  cr  employees  of 
Morton,  Bliss  &  Co.  than  that  Morton,  Bliss  &  Co.  were  employees  of 
Price,  Hine  &  Tupper.  True,  Morton,  Bliss  &  Co.  agreed  to  bear  half  the 
losses,  in  consideration  of  receiving  half  the  profits ;  but  it  is  equally  true 
that  Price,  Hine  &  Tupper  agreed  to  bear  one  fourth  the  losses  in  con- 
sideration of  receiving  one  fourth  the  profits.  In  what  respect  did  the 
nature  and  character  of  their  interest  and  risk  differ  ?  We  can  not  dis- 
tinguish between  them,  on  account  of  the  fact  that,  by  the  agreement. 
Price,  Hine  &  Tupper  were  to  devote  themselves  exclusively  to  the  selec- 
tion and  purchase  of  the  goods — Lafitte  &  Co.  to  receiving  and  forward- 
ing them  and  disbursing  tne  money,  and  Morton,  Bliss  &  Co.  to  the  ad- 
vancing of  the  capital,  and  selling  of  the  goods.  These  facts  have  no 
significance.  Such  divisions  of  labor,  power,  and  responsibility  are  too 
frequent  among  persons  associated  in  business  to  afford  ground  for  dit*- 
tinguishing  this  ease  from  others.  I  see  no  escape  from  the  conclusion 
that  Price,  Hine  &  Tupper  were  principals  in  this  association,  as  much 
so  as  either  of  the  other  firms— having  proportionably  the  same  stake 
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in  the  adveDture,  the  same  interest  in  its  results,  whether  profit  or  loss. 
Nor  do  I  perceive  how  it  can  be  said  that,  after  the  molasses  passed 
into  the  hands  of  Lafltte  &  Go.  Price,  Hine  &  Tupper  had  no  interest  in 
it  We  have  seen  that,  had  this  property  been  lost,  or  been  ab8oii>ed  by 
expenses  and  charges,  Price,  Hine  &  Tupper  would  have  borne  one 
fourth  the  loss,  just  as  Morton,  Bliss  &  Co.  and  Lafltte  &  Co.  would  hare 
borne,  between  them,  the  other  three  fourths.  Where  a  man  is  not  a 
guarantor  or  underwriter,  how  can  it  be  said  that  he  has  no  interest  in 
a  thing  when  its  destruction  is  his  loss  ?  It  seems  to  me  that  they  were 
joint  owners  of  this  property.  And  why  not  ?  Did  the  mere  fact  that 
Morton,  Bliss  &  Co.  or  Lafltte  &  Co.  under  an  agreement  so  to  do,  fur- 
nished the  money  to  buy  goods  for  joint  account  and  risk  of  themselves 
and  another  exclude  that  other  from  a  joint  ownership  in  the  thing  so 
bought  ?  Or  does  the  fact  that  by  the  agreement  of  these  parties  the 
thing  so  bought  was  to  be  immediately  placed  in  the  name,  care,  and 
disposal  of  one  of  the  associates  repel  or  exclude  the  idea  of  joint  inter- 
est therein?  To  my  mind  this  was  at  most  a  mere  precaution,  and  is  no 
sufificient  evidence  of  exclusive  ownership  in  Morton,  Bliss  &  Co.  or 
Lafltte  &  Co. 

My  convictions  in  this  regard  are  strengthened  by  the  further  cod- 
sideration  that  the  facts  of  this  case  repel  the  idea  that  there  were  two 
sales,  one  from  ChafTraix  &  Agar  to  Price,  Hine  &  Tupper,  and  aoothpr 
from  the  latter  to  Lafltte  &  Co.  or  Morton,  Bliss  &  Co.  The  property 
never  stood  for  a  moment  in  the  separate  name  of  Priee,  Hine  &  Tup- 
per. The  delivery,  by  trarsfer  on  the  books  of  the  warehouse,  was 
direct  from  Chaffraix  &  Agar  to  Lafltte  &  Co.  Besides,  as  between  Price, 
Hine  &  Tupper  and  their  associates,  the  transaction  lacked  one  indis- 
pensable element  of  a  sale,  to  wit:  a  "  flxed  and  determined  price/*  "  The 
pi  ice"  says  Civil  Code,  art  2439,  **muiit  be  certain,  that  is  to  say,  fixed 
and  determined  by  the  parties"  Here  there  was  no  price  " fixed  and 
determined."  A  vendor,  in  the  nature  of  things,  can  not  be  held  liable 
as  such  for  losses  suCfered  by  the  purchaser  on  resale  of  the  thing" 
bought,  or  for  deteriorations  proceeding  from  accidental  and  subse- 
quent causes.  It  is  inconsistent  with  the  nature  of  the  contract  of  sale. 
In  this  case  nobody  knew  or  could  know  what  Price,  Hine  &  Tupper 
were  to  get  It  depended  upon  the  fluctuations  of  the  market  and  the 
hazard  of  circumstances.  The  sums  which  they  received  from  Lafltte 
&  Co.  were  not  the  price  of  a  sale.  They  were  re-imbursements,  according 
to  agreement,  of  sums  paid  or  supposed  to  have  been  paid,  for  account 
and  in  furtherance  of  the  common  enterprise. 

We  flnd,  therefore,  that  Price,  Hine  &  Tupper  were  neither  vendors 
of  the  molasses  nor  mere  agents  in  its  purchase,  but  on  the  contrazy, 
that  they  were  principals,  equals  and  associates  of  Morton,  Bliss  &  Go. 
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and  Lafltte  &  Co.  in  an  association  whose  purpose  and  object  were  the  / 
purchase  and  sale  of  molasses  for  a  limited  period,  the  profits  and  losseR 
to  be  jdivided  and  borne  in  stated  proportions,  each  member  of  the  asso- 
ciation having  assigned  to  it  distinct  duties  to  perform,  having  a  joint 
qommon  interest  of  precisely  the  same  nature  and  differing  only  in 
amount 

What,  then,  was  the  relation  existing  between  these  firms,  according 
to  the  laws  and  jurisprudence  of  Louisiana?  For  if  these  afford  us  a 
clear  and  satisfactory  answer  we  are  not  at  liberty  to  go  further;  and 
need  not  perplex  ourselves  more,  in  the  vain  effort  to  reconcile  the  con- 
flicting jurisprudence  of  other  States  and  countries. 

I  say  advisedly  we  are  not  at  liberty  to  go  outside  of  our  own  law  if 
it  affords  a  solution.  It  should  be  borne  in  mind  that  the  dispositions 
of  the  Code  of  1808  (p.  400,  art.  61),  which  expressly  subordinated  its 
provisions  *'  to  the  laws  and  usages  of  commerce,"  as  also  those  of  the 
Code  of  1825  (arts.  2823  and  2798),  which  make  reference  to  a  *'  commer- 
cial code"  as  paramount  in  matters  of  commercial  partnership,  have 
been  expunged  from  and  find  ho  place  in  the  Code  of  1870.  We  are 
therefore  no  longer  at  liberty  to  subordinate  the  provisions  of  the  Civil 
Code  "  to  the  laws  and  usages  of  commerce."  These  "  laws  and  usciges" 
are  rules  of  decision  for  us  now  only  when  and  to  the  extent  that  the 
Civil  Code  is  silent. 

The  provisions  of  our  Code  pertinent  to  this  question  of  partnership 
are  as  follows: 

Civil  Code,  art.  2801.  "  Partnership  is  a  synallagmatic  and  commu- 
tative contract  made  between  two  or  more  persons  for  the  mutual  parti- 
cipation in  the  profits  which  may  accrue  from  property,  credit,  skill,  or 
industry,  furnished  in  determined  proportions  by  the  parties." 

Article  28'  9.  "Property,  credit,  skill,  and  industry  being  the  sources 
from  which  the  profits  of  a  partnership  may  be  drawn,  each  of  the  part- 
ners may  furnish  either  or  all  of  these  in  such  proportions  as  they  may 
mutually  agree." 

Article  2813.  "  A  participation  in  the  profits  of  a  partnership  car- 
ries with  it  a  liability  to  contribute  between  the  parties  to  the  expenses 
and  losses.  But  the  proportion,  like  that  of  the  profits,  may  be  regu- 
lated by  the  stipulation  of  the  parties,  and,  where  they  make  none,  is 
provided  for  by  law." 

Article  2814.  "A  stipulation  that  one  of  the  contracting  parties 
shall  participate  in  the  profits  of  the  partnership  but  shall  not  contribute 
to  losses  is  void,  both  as  it  regards  the  partners  and  third  persons. 
But  in  the  case  of  a  partnership  in  commendam,  hereinafter  provided 
for,  the  liability  to  loss  may  be  limited  to  the  amount  of  the  stock  fur- 
nished." 
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Article  2825.    "  Ck>mmercial  partnershipe  are  such  as  are  formed: 

"1.  For  the  purchase  of  any  personal  property,  and  the  sale 
thereof,  either  in  the  same  state  or  changed  by  manufacture." 

"  2.  For  buying  or  selling  any  personal  property  whatever,  as  fac- 
tors or  brokers." 

"  3.  For  carrying  personal  property  for  hire,  in  ships  or  other  ves- 
sels." 

Article  2852.  "  All  the  provisions  of  this  title  are  also  applicable  t^ 
commercial  partnership,  except  as  otherwise  provided  for." 

Article  2827.  "  Commercial  partnerships  are  divided  into  two  kiDd:i, 
general  and  special" 

In  order  to  constitute  a  commercial  partnership  therefore,  under 
our  Code,  there  must  be  an  agreement  between  two  or  more  per»>Ds 
acting  as  principals,  whereby  they  are  to  furnish  respectively  eitbei 
property,  credit,  skill,  or  industry,  or  all  of  these,  in  determined  propor- 
tions, for  the  purpose  of  buying  or  selling  personal  property  for  th«r 
own  account  or  as  brokers  or  factors,  or  for  the  purpose  of  canrizig 
persons  or  property  for  hire  in  ships  or  other  vessels,  for  their  mntnal 
profit  or  loss  in  such  proportions  as  the  agreement  or  the  law  deter- 
mines. 

It  will  be  seen  that  liability  for  losses  is  an  element  alicays  and 
necessarily  present  in  a  partnership,  and  never  in  the  contract  of  agoicy. 
Let  us  apply  the  test  of  these  rules  to  the  instant  case. 

There  was  an  agreement  between  these  three  firms  as  equals  and 
principals,  whereby  Morton,  Bliss  &  Co.  agreed  to  furnish  the  money, 
and  Lafitte  &  Co.  to  disburse  it,  and  to  receive  and  forward  the  goods 
which  Price,  Hine  &  Tupper  were  to  select  and  purchase,  for  the  purpose 
of  reselling  them  for  joint  account  of  the  parties,  the  profits  and  losses 
resulting  to  be  borne  in  stated  proportions.  We  find  that  the  nature  of 
the  interest  and  risk  of  these  several  firms  in  this  venture  is  the  same, 
each  embarking  and  staking,  if  need  be,  its  whole  fortune  to  make  good 
losses  resulting  from  it 

There  is  present  here  every  element  necessary  to  constitute  those 
three  firms  special  commercial  partners. 

Although  I  think  there  was  a  joint  ownership  of  the  three  firms  io 
the  molasses,  I  do  not  regard  that  as  a  material  question.  It  matters 
not  whether  they  were  partners  in  the  profits  and  losses  only,  or  in  the 
capital  also.  I  know  no  law  that  prevents  a  partner,  as  between  him- 
self and  copartner,  retaining  the  ownership  of  what  he  "  hirnishes'"  as 
capital,  if  he  so  stipulates.  The  Code  simply  says  he  "  furnishes"  prop- 
erty, credit,  etc.  This  does  not  necessarily  Imply  that  he  must  transfer 
the  ownership  of  such  property  to  the  firm.  He  may  limit  the  right  (rf 
the  firm  to  the  use  of  the  property  he  "  furnishes,"  but  he  is  neverthe- 
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less  a  partner.    Besides,  it  is  well  settled  that  joint  ownership  in  the 
capital  is  not  of  the  essence  of  the  contract  of  partnership.    See  Story  . 
on  Partnership,  sec.  27;  R  C.  C.  2829. 

If  we  turn  now  from  the  Code  to  the  decisions  of  our  own  courts  I 
think  we  will  find  them  in  entire  harmony  with  the  foregoing  views. 

In  McDonald  vs.  Millaudon,  5  L.  403,  the  defendant  was  held  liable 
as  a  partner  under  the  following  facte:  He  advanced  $20,000  to  the  firm 
of  W.  &  D.  Flower,  and  stipulated  that  he  was  to  receive  ten  per  cent 
interest  on  his  advance  and  one  third  the  profits.  He  contended  just  as 
is  done  in  this  case,  that  there  teas  no  consent  or  agreement  on  his  part  to 
become  a  partner,  that  his  name  was  not  used  or  known  in  the  firm,  and 
that  there  was  not  under  our  law  any  such  thing  as  an  implied  partner- 
ship. But  the  court  held  otherwise  and  said:  "  The  Supreme  Court  of 
the  United  States  has  lately  declared  the  rule  to  be  perfectly  settled, 
that  a  party  who  shares  in  the  profits,  although  his  name  be  not  in  the 
firm,  is  responsible  for  its  debts.  In  the  present  case,  the  defendant 
contracted  for  these  profits,  and  received  them."    5  Peters,  561. 

So  in  Purdy  vs.  Hood,  5  N.  S.  626,  the  court  said:  "  But  when  per- 
sonal property  is  acquired  jointly  bij  two  or  more  persons,  for  the  express 
purpose  of  being  sold  on  joint  account  with  a  view  to  gain,  it  appears  to 
us  that  a  partnership  is  created  in  relation  thereto,  and  that  the  rights 
and  claims  of  the  parties  must  be  regulated  agreeably  to  rules  apper- 
taining to  such  contracts." 

'  The  case  of  Robertson  vs.  Lizardi,  4  R.  300,  discloses  the  following 
facts  :  McEenzie  &  Co.  and  Lizardi  &  Co.  agreed  to  make  on  joint  ac- 
count certain  cotton  speculations.  McEenzie  &  Co.  were  to  buy  the 
cotton  in  their  own  name  in  Mobile,  with  funds  raised  on  bills  drawn  by 
them  upon  Lizardi  &  Co.  of  Liverpool,  and  the  cotton  was  to  be  shipped 
to  and  sold  by  Lizardi  &  Co.  in  Liverpool  for  joint  account.  The  ques- 
tion was  whether  the  two  firms  were  partners.    The  court  said : 

<*  The  parties  certainly  contemplated  a  participation  in  the  profits  of 
the  cotton  trade  during  the  season,  and  that  is  sufficient  to  constitute 
them  partners,  as  to  third  persons  dealing  with  them,  or  either  of  them, 
in  relation  to  that  branch  of  trade.  Story  on  Partnership,  sections  55, 
103;  3  Eent's  Commentaries  (1st  edition),  page  17. 

"  It  is,  however,  contended  by  the  counsel  for  the  defendants,  that 
the  parties  never  contemplated  a  general  partnership;  and  he  infers  this 
from  their  having  assumed  no  social  name,  from  there  being  no  capital 
provided,  no  partnership  books  opened,  no  provision  made  for  expenses, 
and  because  no  such  thing  is  named  in  their  correspondence.  Let  it  be 
admitted  that  all  this  is  true,  and  that  there  was  not  between  the  de- 
fendants and  McEenzie  &  Co.  a  regular  formal  and  general  partnership; 
yet  the  moment  it  is  shown  that,  for  a  limited  period,  and  in  relation  to 
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a  particular  branch  of  commerce,  they  were  io  buy  and  nell  on  joint 
account  and  participate  in  the  profits,  they  became  thereby  as  to  third 
persons  partners  in  relation  to  that  trade.  There  may  be  caaes  is 
which,  in  point  of  fact,  the  parties  are  not  partners  inter  se,  and  yet  ire 
held  liable,  as  such,  toward  third  persons  dealing  with  one  of  them 
This  was  the  doctrine  recognized  by  this  court  in  the  ease  of  McDonald 
vs.  Millaudon,  5  La.  409." 

In  Boudreaux  vs.  Martinez,  25  An.  167,  it  was  said:  "The  liabOitT 
of  secret  or  dormant  partners  in  commercial  partnership  in  all  cases 
like  the  present  is  so  well  established  and  so  universally  reoogniied 
that  authorities  need  scarcely  be  referred  to.  In  the  case  of  a  dormaot 
or  secret  partner  the  credit  is  manifestly  given  only  to  the  ostensaUe 
partner,  for  no  other  party  is  khown.  Still,  however,  it  is  not  treated  » 
an  exclusive  credit,  for  the  law  in  all  cases  of  this  sort  founds  its  decis- 
ion upon  the  ground  that  the  creditor  has  had  a  choice  or  election  of 
his  debtor,  which  can  not  be  where  the  partner  is  dormant  or  unknown.' 

In  Jenkins  vs.  Howard,  21  An.  597,  the  court  says:  *'  A  single  ad- 
venture of  the  character  of  that  made  by  these  parties,  a  eomm»daI 
operation,  where  the  purpose  is  to  buy  and  afterward  sell  the  Gomm<> 
dity  for  profit,  constitutes  the  parties  commercial  partners,  and  create 
a  commercial  partnership,  quoad  the  single  transaction." 

In  Cooley  vs.  Broad,  29  An.  345,  this  court  said  in  reference  to  a 
clause  in  the  contract  declaring  that  it  was  not  a  partnerstiip:  "Whet 
there  exist  all  the  conditions  which  by  law  create  a  legal  relation,  tbe 
effects  flowing  from  such  relation  will  follow  whether  the  parties  fore- 
saw and  intended  them  or  not  *  *  *  The  fact  that  the  parties  had 
made  stipulations  between  themselves  as  to  their  liability  for  each  others 
debts,  or  as  to  the  proportion  of  their  several  responsibilities,  can  not 
affect  third  persons,"  etc  In  other  words,  we  then  held  that  if  the  par- 
ties have  agreed  to  do  certain  things,  and  the  doing  of  those  things  is 
made  by  law  a  partnership,  it  matters  not  whether  the  parties  call  them- 
selves partners  or  not,  nor  whether  they  intended  to  be  such  or  not  Ve 
must  regard  things,  not  names. 

In  Case  vs.  Beauregard,  1  Otto  134,  the  Supreme  Court  of  the  United 
States  use  this  language,  interpreting  the  Code  of  Louisiana:  **  There 
was  in  this  agreement  all  the  essential  conditions  for  the  creation  of  a 
partnership — provisions  for  a  union  of  services  and  money,  and  a  divis- 
ion of  profits  and  losses.  The  postponement  of  a  division  of  profits 
between  the  three  partners  until  the  capital  advanced  by  two  of  diem 
should  be  refunded,  with  interest,  did  not  alter  the  character  of  tbe 
agreement  as  one  of  partnership,  nor  the  liability  of  all  the  partners  to 
third  persons  for  debts  contracted  in  the  prosecution  of  its  business.  It 
was  sufficient  to  create  the  partnership  relation  that  profits  to  be  ulti- 
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•mately  divided  between  the  parties  were  contemplated  from  their  joint 
enterprise.    Civil  Code  of  1870,  art.  2811." 

I  will  only  add  to  this  list  of  our  own  authorities,  expounding  our 
own  law,  what  Mr.  Lindley  says  in  his  work  on  Partnership,  3d  edition, 
page  19. 

"  An  agreement  to  share  profits  and  losses  may  be  said  to  be  the 
type  of  a  partnership  contract.  Whatever  differences  of  opinion  there 
may  be  as  to  other  matters,  it  admits  of  no  doubt  whatever  that  persons 
engaged  in  any  trade,  business,  or  adventure,  upon  the  terms  of  sharing 
profits  and  losses  arising  therefrom,  are  partners  in  that  trade,  bumness, 
or  adventure" 

While  there  are  many  adjudged  cases  cited  by  defendant  from  the 
decisions  of  other  States  and  countries  which  militate  more  or  less 
against  these  views  of  Lindley,  I  do  not  think  any  well-considered  case 
to  the  contrary  of  the  doctrine  announced  by  him  can  be  found  in  our 
own  reports.  I  do  not  think  that  Edwards  vs.  J^'airbanks  and  Oilman, 
27  An.  449,  or  Belden  vs.  Read,  27  An.  103,  go  to  the  extent  claimed  by 
defendant  But  if  they  do,  the  weight  of  authority  is  greatly  against 
them. 

There  is  so  much  conflict  and  discordance  among  the  decisions  of 
the  courts  of  our  sister  States  and  foreign  countries  that  it  would  be 
idle  to  review  them,  and  impossible.  I  think,  to  reconcile-  them.  I  feel 
constrained  to  follow  the  beaten  track  of  our  own  jurisprudence  on  this 
subject,  which,  in  my  opinion,  is  uniform  and  consistent,  to  the  effect 
that  whore  two  or  more  persons  agree  to  combine  their  property,  credit, 
skill,  or  industry,  for  the  purpose  of  buying  and  selling  personal  prop- 
erty, and  of  dividing  the  profits  and  loss  thereof  anaong  themselves  as 
principals,  there  exists  between  them  a  commercial  partnership,  which 
may  be  "  general"  or  "  special"  according  to  the  scope  or  duration  of  its 
operations. 

The  fact  that  one  or  more  of  the  persons  so  combining  and  associat- 
ing themselves  are  unknown  to  the  public,  and  that  credit  in  any  partic- 
ular transaction  is  extended  in  fact  only  to  the  ostensible  and  known 
operator,  makes  no  sort  of  difference  as  to  the  liability  of  his  unknown 
associates.  The  sole  question  is,  were  they  partners  ?  not  whether  they 
tvere  known  as  such.  Surely  at  this  day  nobody  will  or  can  dispute  the 
liability  of  a  secret  partner.  It  is  elementary,  and  citation  of  authority 
would  be  "  carrying  coals  to  Newcastle." 

Our  Code  declares  that  commercial  partners  are  liable  in  solido.  It 
does  not  distinguish  between  a  "  general"  and  "  special"  partnership,  in 
thus  fixing  the  liability  of  the  partners.  If  the  debt  was  contracted  in 
the  course  of  the  common  business,  Cfich  partner  is  bound  for  the  whole. 
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Nor  is  this  liability  lessened  or  varied  by  any  secret  or  private  agree- 
ments between  the  parte ers  as  to  the  power  or  right  of  any  one  of  them 
to  contract  debts  or  create  obligations.  The  moment  they  became  pait- 
ners  the  law  declares  them  bound  toward  third  persons  for  the  acts  o( 
each  other  relative  to  the  common  business.  The  fact  therefore  thit 
Price,  Hine  &  T  upper  were  forbidden  to  use  the  name  of  either  of  the 
other  associated  firms  has  no  significance  if  the  three  firms  were  in  lav 
partners. 

So  far  as  the  equities  are  concerned,  I  do  not  think  they  are  so  pro- 
nounced on  either  side  as  to  constitute  an  important  element  of  dedsioii 
in  the  case.  Defendants  trusted  their  money  and  plaintiff  perhaps 
trusted  their  goods  to  Price,  Hine  &  Tupper,  who  squandered  the  former 
and  did  not  pay  for  the  latter.  But  it  may  be  asked  what  principle  of 
equity,  under  this  state  of  facts,  would  allow  defendants  to  take  plais- 
tiffs'  goods  in  order  to  make  good  their  loss  which  their  own  assodai^ 
caused  them  by  misuse  of  their  money  ?  I  confess  that  I  can  see  do 
superior  equity  in  defendants'  claims  over  those  of  plaintifls.  I  am  no: 
sure  but  that  equity  as  well  as  the  law  is  with  the  plaintiffs. 

Under  our  Code,  if  the  purchajser  do  not  pay  the  price,  the  reodor 
may  resolve  the  sale  and  claim  back  the  thing.  O.  G.  2539.  2041.  Thk 
right  of  resolution  is  not  confined  by  our  Code  to  sales  of  any  particidar 
kinds  of  property.  The  doctrine  of  the  French  law,  as  to  the  inds^ 
prescription  of  movables  by  a  purchaser  in  good  faith  is  not  found  in 
our  Code.  So  far  as  I  can  find  this  right  of  resolution  is  not  defeated 
by  subsequent  alienations.  Marcade,  vol.  4,  page  489,  voL  6,  pp.  2^  and 
290.  It  rests  upon  that  broad  principle  of  law  and  equity,  that  in  ail 
commutative  contracts  what  is  given  or  promised  by  one  party  is  not 
only  the  cause  of  but  a  condition  to  what  is  given  or  promised  by  the 
other  party.  PlaintifiCs,  therefore,  in  law  and  equity,  had  a  right  to  take 
back  their  property  not  paid  for,  the  possession  of  which  had,  as  I  tbink 
the  evidence  discloses,  been  fraudulently  taken  from  them,  not  by  Mor- 
ton, Bliss  &  Co.  or  by  Lafitte  &  Co.,  but  by  persons  with  whom  they 
were  unfortunately  associated.  I  do  not  think  plaintifiGs  intended  or 
consented  to  give  possession  until  the  money  was  paid.  Under  theec 
circumstances  I  do  not  see  how,  upon  equitable  principles,  Morton,  Blss 
&  Co.  and  Lafltte  &  Co.  can  be  permitted  to  save  themselves  from  loss- 
nay  perhaps  make  a  profit,  at  the  expense  of  plaintiiSs.  It  oan  not  be 
denied  that  under  some  form  or  other  they  were  the  associates  of  Price,  P 
Hine  &  Tupper.  Even  if  these  three  firms  be  treated  not  as  oommerclal  .' 
partners,  but  as  associates  "en  participation,*^  (a  contract  however,  which, 
as  I  think,  is  not  known  to  our  law,  unless  it  fall  under  the  daas  of  ''special 
commercial  partnerships,")  still  we  find  that  by  the  laws  of  France  gw- 
erning  such  associations  the  participants  can  not  withdraw  the  assets  of 
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the  aasociation  to  the  prejudice  of  its  creditors.  They  ristc  what  they 
put  in.    See  Troubat  on  Limited  Partnership,  p.  26,  section  18. 

Now  that  is  precisely  what  Moiton,  Bliss  &  Go.  and  Lafltte  &  Co. 
have  done  or  are  seeking  to  do.  Taking  defendants'  own  view,  these 
three  firms  associated  themselves  for  a  joint  adventure  in  the  purchase 
and  sale  of  molasses.  By  every  principle  of  right  the  money  they  put 
in  or  the  property  purchased  with  it,  should  be  held  to  answer  for  debts 
contracted  in  the  course  of  the  business. 

The  judgment  below  was  in  favor  of  plaintiffs  and  against  Jas.  B. 
Lafltte  &  Co.,  and  is  correct,  1  think.  I  therefore  dissent  from  the  opin- 
ion of  the  court  in  this  case. 


No.  6711. 
State  ex  rel.  J.  H.  Rills  vs.  David  N.  Baiibow. 

^Vhere  the  repealin^r  clause  of  n  law  expressly  repeals  certain  desisrnated  sectiouB- 
of  the  Bevised  Statutes,  and  in  «reneral  terms  repeals  dU  laws  in  conflict  with  it. 
it  will  have  the  effect  of  repealing;  every  previous  act,  identical  with  any  one  of 
those  expressly  repealed. 

All  laws  are  considered  promulgated  the  day  after  their  publication  in  the  State 
Gazette,  or  in  thirty  days  thereafter.  accordiQ^p  to  locality.  The  act  of  the  Legis- 
lature adoptinfiT  the  "  Revised  Statutes"  of  this  State,  was  legally  promul^rated. 

The  party  who  alleges  that  a  law  has  not  been  promulfirated  must  prove  it. 

The  decision  of  this  court  in  the  case  of  Farrar  vs.  Gannett  29  Annual  637,  is  hereby 
re-afllrmed. 

The  failure  of  a  district  attorney  pro  tein.,  who  has  been  elected  by  the  police  jury 
of  his  parish,  to  Qualify  within  the  le^ral  delay,  creates  a  vacancy,  which  can  only 
be  legally  filled  by  appointment  of  the  Governor. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
McVea,  J. 

K  B,  Talbot  for  plaintiff  and  appellee. 

George  Wailes  and  Barrow  &  Pope  for  defendant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Manning,  C.  J.,  and  on  the  rehearing  by  DeBlanc,  J. 

Manning,  C.  J.  The  office  of  district  attorney  pro  tempore  was 
created  by  the  legislature  of  1868.  The  enactment  of  that  year  was 
incorporated  in  the  revised  statutes  of  1870  in  four  places,  viz  in  sec- 
tions 1072  et  sequentes,  and  sections  1178  et  seq.,  and  sections  2032  et  seq., 
where  the  full  statute  appears.  The  fourth  place,  where  it  is  repeated 
in  part  only,  is  in  sees.  2760—61. 

An  act  of  1874  repealed  sections  1178, 1179.  2760,  and  2761  of  those 
statutes  by  express  mention.    Its  fourth  section  repeals  all  laws  and 
parts  of  laws  that  are  in  conflict  with  it.    Acts  1874,  p.  81. 
42 
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Sections  1072  and  1073  are  identical  with  sections  1178  and  1179,  and 
the  latter  being  repealed  by  the  act  of  1874,  the  former  are  neoesBaiilf 
repealed  by  it  also.  Section  2032  is  identical  with  sec  2760,  and  sea  2033 
is  identical  with  sec  1179.  The  repealing  clause  of  the  act  of  lS7i 
affects  all  laws  that  are  in  conflict  with  it,  and  therefore  any  section  <A 
the  revised  statutes,  and  any  act  of  the  legislature  prior  to  that  reTisal 
that  is  identical  with  another  which  is  expressly  repealed,  is  itself 
repealed. 

In  Farrar  v.  Garrett,  decided  last  summer  at  Monroe,  we  held  that 
the  portion  of  the  act  of  1874  which  provides  for  the  appointm^it  of 
these  officers  by  the  Governor  was  unconstitutional  because  its  object  is 
not  expressed  in  its  title,  and  that  the  authority  of  the  Governor  to 
appoint  is  derived  from  his  general  power  to  fill  vacancies.  But  It  » 
contended  by  the  respondent  that  we  were  in  error,  in  stating  in  the 
opinion  read  in  that  case,  that  the  term  of  office  of  a  district  attorney 
pro  tern,  is  conterminous  with  that  of  the  district  attorney,  because  be 
says  the  sections  which  are  repealed  are  the  only  sections  wherein  the 
tenure  of  the  office  is  mentioned.  The  error  is  the  respondent's,  and 
not  ours.  Section  2033  expressly  makes  that  provision  for  tlie  term  of 
this  officer. 

It  is  also  urged  that  the  Act  of  1874  which  repeals  certain  sectioiB 
of  the  Revised  Statutes  of  1870,  had  nothing  to  operate  on,  because  the 
book,  known  to  us  by  that  name,  is  not  law,  and  we  are  seriously  asked 
to  declare  that  the  Bevisal  of  that  year  is  not  a  statute  of  binding  force 
as  law,  because  it  was  never  promulgated.  It  is  questionable  whether 
more  good  or  harm  would  ensue  from  such  judicial  declaration.  The 
confusion  of  our  law  produced  by  the  adoption  of  that  book,  as  an  Act, 
is  very  well  illustrated  by  the  present  case.  But  the  consequences  in 
some  aspects  would  be  too  serious  for  us  to  adopt  the  view  of  the  re- 
spondent upon  that  point  unless  we  were  imperatively  required  to  do  bol 

All  laws  are  considered  promulgated  the  day  after  their  publication 
in  the  State  Gazette,  or  in  thirty  days  thereafter,  according  to  locality. 
Ck)oley  says,  *'  the  courts  will  not  inquire  too  nicely  into  the  mode  of 
publication.  If  the  laws  are  distributed  in  bound  volumes,  in  a  manner 
and  shape  not  substantially  contrary  to  the  statute  on  that  subject, 
and  by  the  proper  authority,  it  will  be  held  sufficient,  notwithstandlDg  a 
failure  to  comply  with  some  of  the  directory  provisions  of  the  statute 
on  the  subject  of  publication."    Const  Limitations,  166. 

It  might  be  answered,  that  the  Code,  in  the  same  article  in  whieh 
tlie  promulgation  of  laws  is  provided  for,  requires  that  whatever  the 
promulgation  of  any  law  is  contested,  the  person  contesting  it  shall  be 
held  to  prove  the  fact.  art.  6.  No  proof  has  been  tendered  by  the  re- 
spondent here. 
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Wo  re-affirm  the  decision  in  Farrar  v.  Garrett,  and  hold  that  all 
parts  of  the  act  of  1868,  as  well  as  all  sections  of  the  revised  statutes 
of  1870,  which  are  in  conflict  with  the  act  of  1874,  are  repealed.  The 
respondent  excuses  his  zeal,  and  justifies  his  onslaught  on  the  Revisal  of 
the  Statutes,  by  the  information  that  the  act  of  1874  was  passed  spe- 
cially to  effect  his  removal.  If  this  be  true,  our  regrets  that  the  State 
loses  so  efficient  an  officer  will  be  enhanced  by  the  fact  that  our  duty, 
as  we  interpret  it,  requires  us  to  give  effect  to  an  enactment  which  ter- 
minates the  respondent's  tenure  of  office  sooner  than  is  desirable  in  the 
interests  of  the  public. 

Judgment  affirmed. 


DeBlanc,  J.  Plaintiff  and  defendant  claim  to  be — the  first,  under  a 
commission  from  the  Governor — the  other,  under  an  appointment  from 
the  Police  Jury,  the  district  attorney  pro  tempore  of  the  parish  of  Iber- 
ville. 

The  evidence  shows  that  defendant  was  twice  appointed  to  that 
office  by  the  police  jury — on  the  11th  of  November  1872  and  on  the  29th 
of  November  1876.  On  the  27th  of  said  month,  two  days  before  defend- 
ant's last  appointment,  J.  H.  Rills  had  been — by  the  same  body,  appointed 
to  the  very  same  office.  His  appointment  was  rescinded  forty  eight 
hours  after  it  was  made  and  followed  by  that  of  his  competitor. 

The  cancellation  of  Rills'  appointment  was  unauthorized.  If  other^ 
wise,  the  cause  which  induced  the  police  jury  to  revoke  it,  is  not  dis- 
closed in  either  the  resolution  by  which  it  was  attempted,  the  pleadings 
or  the  evidence;  and — ^inasmuch  as  that  body  could  not  arbitrarily 
destroy  the  accomplished  effect  of  their  own  action,  we  are  compelled  to 
presume  that,  on  the  29th  of  November  1876,  when  defendant  was 
appointed,  there  was  no  vacancy  in  the  office.  If  Rills  qucdified  under 
his  appointment  by  the  police  jury,  he  was  and  has  not  ceased  to  be 
the  incumbent,  and  this,  for  the  reasons  urged  by  defendant  why  we 
should — under  a  similar,  but  subsequent  appointment,  recognize  his  right 
to  the  disputed  office.  If,  within  the  delay  prescribed  by  law,  Rills  did 
not  qualify  as  the  appointee  of  the  police  jury,  there  certainly  was  a 
vacancy  in  the  office,  when — on  the  10th  of  February  1877,  he  qualified 
under  the  Governor's  commission  of  the  31st  of  January. 

In  his  answer,  defendant  admits  that  the  term  of  his  office  expired  in 
November  1876,  and  his  own  evidence  shows  that  the  title  he  daims  is 
based  on  a  re-election  which,  necessarily,  occurred  during  the  acknowl- 
edged vacancy,  and  which  might  avail  him,  had  it  not  been  preceded  by 
the  relator's  election. 
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This  view  ren<lers  useless  the  discussion  of  the  other  questions 
raised  in  the  parties'  arguments.  The  first  and  admitted  vacancy,  that 
which  happened  by  the  expiration  of  defendant's  term,  was  filled  by 
Rills'  appointment,  and  if — by  his  failure  to  qualify — there  happened  a 
posterior,  a  8e<K)nd  vacancy,  it  stands  filled  by  the  Governor's  commis- 
sion. 

Rev.  Statutes  of  1870.  Section  1577. 

It  is,  therefore,  ordered  that  our  former  decree  remain  undi8turt)e<]. 


No.  7018. 
H.  R.  Wade  vs.  R  J.  Loitdon  and  Sheriff. 

In  the  absence  of  nvidenoe  as  to  the  amount  in  dispute  in  a  suit  on  appeal  before 
this  court,  it  will  not  be  inferred  that  a  sufficient  sum  is  involved  to  ffive  thi^ 
court  jurisdiction  merely  from  the  fact  that  there  were  two  jud^rmentsof  tbe 
district  court  enjoined.  This  court  will  not  assume  jurisdiction  on  an  inference. 

The  dissolution  of  an  injunction  issued  to  restrain  an  order  of  seizure  and  sale, 
(in  a  case  where  no  allefiration  is  made  of  defect  or  nullity  in  the  judgment 
ordering  the  seizure  and  sale)  leaves  notliln;;  more  to  bo  decided  in  the  injnoe- 
tion  suit,  and  hencf*.  the  court  may  uroperly  order  it  to  be  stricken  from  the 
docket. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Howjh,  J. 

A  W.  Roberts  for  plaintiff  and  appellant. 

Montgomery  <&  Deloiwy  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  January,  1877,  appellant  obtained  an  injunction 
restraining  Loudon  and  the  sheriff  from  further  proceeding  in  the  exe- 
cution of  the  judgments  of  the  district  court,  numbers  6328,  6329,  of  the 
docket. 

The  injunction  was  granted  upon  the  affidavit  of  one  Hedrick,  who 
styled  himself  agent  and  attorney  in  fact  for  H.  R.  Wade,  "  that  the 
all^^tions  of  the  petition  are  true  and  correct  to  the  best  of  his  knowl- 
edge and  belief;  and  that  the  said  Wade  is  in  ill  health  and  is  physically 
unable  to  appear  to  take  out  these  proceedings." 

At  the  ensuing  term  of  the  court  defendants  moved  to  dissolve  the 
injunction  with  damages,  on  the  grounds: 

1.  That  the  plaintiff.  Wade,  at  the  time  the  affidavit  was  made  by 
Hedrick,  was  present  in  the  parish,  and  was  residing  within  three  miles 
of  a  justice  of  the  peace,  before  whom  he  was  amply  able  to  appear  and 
make  affidavit. 

5.  That  there  has  been  no  legal  and  solvent  bond  executed  in  this 
suit,  and  the  same  if  given  was  not  signed  by  any  one  authorized  to  do  so. 
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According  to  the  note  of  evidence  there  waB  no  testimony  offered 
on  the  trial  of  this  motion,  except  that  of  a  member  of  the  bar,  who 
stated  merely  that  "fifty  dollars  is  a  moderate  fee  for  dissolving  the 
injunction  in  this  suit.'* 

The  judgment  dissolved  the  injunction  with  fifty  dollars  special 
damages,  and  ten  per  cent  per  annum  interest  on  the  amount  of  the 
judgments  enjoined,  for  the  reason,  as  stated  in  the  judgment,  "  the  law 
and  evidence  being  in  favor  of  defendant" 

At  the  December  term  this  injunction  suit  appeared  on  the  docket; 
and  counsel  for  defendant  moved  the  court  to  strike  it  from  the  docket, 
as  having  been  placed  there  in  error,  for  the  reason  that  the  judgment 
dissolving  the  injunction  disposed  of  the  whole  case. 

The  judgment  as  entered  on  this  motion  is,  "that  the  matters  in 
this  suit  were  all  tried  and  adjudicated  upon  on  the  trial  of  the  motion 
to  dissolve  the  injunction,  and  that  this  suit  be  now  stricken  from  the 
docket." 

The  appeal  is  taken  from  this  judgment;  and  we  can  not  inquire 
into  any  other  or  former  judgment. 

Appellees  have  moved  to  dismiss  on  the  ground  that  it  does  not 
appear  that  the  amount  or  value  in  dispute  exceeds  $500;  and  it  is 
admitted  by  counsel  for  appellant,  as  an  examination  of  the  transcript 
proves,  that  there  is  nothing  to  show  this  material  fact  The  counsel 
thinks  we  ought  to  infer  sufficient  value  from  the  fact  that  there  were 
two  judgments  of  the  district  court  enjoined.  It  is  possible  that  each  of 
these  judgments  may  have  been  reduced  by  partial  payments,  so  that 
the  aggregate  amount  due  on  both  would  be  less  than  $500.  Or,  the 
amount  sued  for,  in  each  case,  may  have  been  reduced  by  compensation, 
or  reconvention,  so  that  the  amount  of  both  judgments  as  rendered 
may  have  been  less  than  $500.  Where  the  jurisdiction  of  a  court  is 
limited,  as  the  jurisdiction  of  this  court,  the  jurisdiction  must  appear  of 
record:  and  we  should  not  feel  at  liberty  to  assume  jurisdiction  by  infer- 
ence. Where  the  value  does  not  appear  otherwise,  it  may  be  shown  by 
affidavit;  but  it  must  be  made  to  appear,  satisfactorily,  in  any  case 
where  the  jurisdiction  of  this  court  depends  upon  the  amount,  that  it 
exceeds  the  sum  $500. 

The  injunction  asked  for  in  this  case  was  not  for  any  defect  or 
cause  of  nullity  of  the  judgments  which  the  sheriflf  was  about  to  exe- 
cute; and  the  prayer  of  the  petition  was  "  that  a  writ  of  injunction  issue, 
restraining  said  sale  (the  sale  which  the  sheriff  was  about  to  make  under 
execution);  and  that  on  trial  the  seizure  be  decreed  illegal,  and  set  aside 
and  the  injunction  made  perpetual."  It  is  evident,  therefore,  that  the 
dissolution  of  the  injunction  with  damages  left  nothing  more  to  be 
decided  in  the  injunction  suit     The  order  of  the  court  striking  it  from 
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the  docket  caused  no  injury  or  prejudice  whatsoever  to  appellant  II 
he  has  any  cause  of  complaint,  it  is  that  his  injunction  was  erroDeoDsIr 
dissolved  with  damages;  and  he  has  not  seen  fit  to  appeal  from  that 
Judgment 

The  appeal  is  fatally  defective  on  two  grounds: 

1.  Because  the  amount  or  value  in  dispute  is  not  made  to  appear 
in  any  manner: 

2.  Because  the  judgment  appealed  from,  the  order  of  the  court 
striking  the  case  from  the  docket,  caused  no  injury  or  prejudice  to 
appellant,  since  there  remained  nothing  more  to  be  tried,  and  notfaing 

* 

upon  which  judicial  action,  in  that  case,  could  have  been  taken. 

It  is  not  irreparable  injury,  nor  is  it  any  sort  of  injury,  to  either  party 
for  the  judge  to  order  a  suit  to  be  stricken  from  the  docket  six  mootbs 
after  it  has  been  finally  disposed  of  by  the  judgment  of  the  court 

The  appeal  is  therefore  dismissed  with  costs. 


No.  6732. 
Charlkh  a,  Harris  vs.  Antoine  Dubuclet,  State  Treasfrebl 

The  Lofirislature  is  empowdred  to  form  a  contract,  to  pay  an  annual  rent  for 
buildings  necessary  for  the  use  of  the  State :  and  its  power  to  bay  a  State-Hoiu^ 
is  equally  unquestionable,  if  the  debt  thereby  created  does  not  exceed  the  ooasti- 
tutional  limitation. 

A  Legislative  act,  which,  after  appropriating;  a  certain  sum  for  a  certain  le^al  pir- 
pose,  payable  in  annual  installments,  provides  that  '*  out  of  all  State  taxe» 
collected,  one  half  of  one  mill  on  every  dollar  shall  be  set  apart  of  thei^eoeni 
fundsas  afund  to  meet"  said  sum,  does  not  violate  the  third  amendment  of  tk« 
State  constitution,  devoting  thn  revenues  of  each  year,  (except  so rplns  revenaw 
to  the  expenses  of  that  ye^ar.  Th"^  eT  ^'Jt  of  sufh  an  a'Jt  is  merely  to  dimioisb  the 
ATcneral-fund  tax  by  the  amount  it  levies  for  the  pu rpos 3  contemplated  inih^ 
statute. 

A  PPEAL  from  the  Sixth  District  Ckjurt,  parish  of  Orleana    Bighttyr, 

A.  L,  Thicker,  Anatole  A.  Kej%  Breaux,  Fenner&Hally  and  Thomas  I 
Semmes  for  plaintiff  and  appellee. 

H,  N.  Ofjden,  Attorney  General,  for  defendant  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  ty 
EoAN,  J.,  and  on  the  rehearing  by  Manning,  C.  J. 

EoAN,  J.  This  is  a  mandamus  suit,  brought  against  the  State  Treas- 
urer to  compel  him  to  pay  out  of  the  moneys  in  the  State  Treasury,  to 
the  credit  of  "  State-House  Fund,"  the  nine  certain  warrants  held  by 
plaintiff,  and  filed  with  and  made  part  of  his  petition,  amounting  to 
three  thousand  three  hundred  dollars,  drawn  by  the  Auditor  of  Public 
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Accounts  on  the  State  Treasurer,  and  payable  out  of  the  State-House 
fund,  appropriated  for  the  purchase  of  a  State  House  by  act  number  six 
of  the  Legislature  in  1875,  in  favor  of  R  £.  Rivers,  Treasurer  of  the 
l^ew  Orleans  National  Building  Association,  and  by  him  indorsed. 
These  warrants  cover  a  part  of  the  purchase  price  of  the  St.  Louis 
Hotel  property.  Sec.  three  of  act  number  six  of  the  General  Assembly  of 
1875,  providing  for  the  purchase  by  the  State  of  the  St  Louis  Hotel 
property  for  a  State  House,  appropriates  the  sum  of  1^250,000  for  the 
payment  of  said  property. 

Section  four  of  the  same  act  provides,  "  That  out  of  all  the  State  taxes 
-collected  one  half  of  one  mill  on  every  dollar  shcdl  be  set  apart  of  the  gen- 
eral funds  by  the  Auditor  and  Treasurer,  as  a  fund  to  meet  the  purchase 
price  of  said  property;  and  the  said  funds,  or  so  much  thereof  as  shall 
have  been  collected,  shall  be  paid  to  the  vendors,  at  the  times  to  be 
designated  in  the  act  of  sale;  provided  said  payments  shall  be  made  at 
least  twice  in  each  year." 

The  answer  of  the  Treasurer  avers,  "  that  the  contract  out  of  which 
relator's  pretended  action  arises  violates  the  third  constitutional  amend- 
ment proposed  by  the  third  Le^lature  in  article  number  four  of  the 
second  session  of  1874,  and  adopted  the  same  year,"  which  reads  as  fol- 
lows :  "  The  revenue  of  each  year,  derived  from  taxation  upon  real, 
personal,  and  mixed  property,  or  from  licensed,  shall  be  devoted  solely  to 
the  expenses  of  said  year,  for  which  it  shall  be  raised,  excepting  any  sur- 
plus remain,  which  shall  be  directed  to  sinking  the  public  debt  All  appro  - 
priations  and  claims  in  excess  of  revenue  shall  be  nidi  and  void,  and  the 
State  shall  in  iw  manner  provide  for  their  paymenf^*  It  would  seem  that 
this  constitutional  amendment  fixes  at  once  and  beyond  the  reach  of 
legislative  will  the  destination  of  the  entire  revenue  derived  from  all 
sources  of  taxation  for  each  successive  year,  first,  to  the  payment  of  the 
expenses  of  the  year  for  which  the  revenue  shall  be  raised,  and,  second, 
if  there  shall  be  a  surplus,  that  it  shall  be  devoted  to  the  creation  of  a 
sinking  fund  to  meet  the  public  debt  This  would  seem  to  provide  for  the 
exhaustion  for  the  purposes  named  of  the  entire  revenue  for  each  year, 
to  tfie  exclusion  of  all  other  uses  and  purposes.  But  the  amendment, 
after  thus  fixing  Absolutely  and  beyond  legislative  control  the  destina- 
tion of  the  entire  revenue  for  each  year,  goes  further  and  provides  that, 
"  aU  appropriations  and  claims  in  excess  of  revenue  shall  be  null  and  void, 
and  tlie  State  shall  in  no  manner  provide  for  their  payment.**  Thus  in 
one  breath  the  entire  revenue  is  exhausted  for  the  uses  and  purposes 
named,  and  in  the  next  it  is  provided  that  all  appropriations  and  claims, 
in  other  words,  all  debts,  contracts,  or  obligations,  in  excess  of  revenue 
shall  be  null  and  void,  and  the  State  is  absolutely  and  positively  prohib- 
ited from  providing  for  their  payment  in  any  manner. 
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Whatever  the  motives  which  prompted  this  amendmeDt  to  the  God- 
stitutioD,  which  followed  immediately  a  period  of  the  moBt  profl^^ale 
expenditure  of  the  public  moneys  which  the  State  has  ever  witnessed, 
its  ratification  and  adoption  by  the  people  sufficiently  indicates  that  it 
was  their  will  and  purpose  to  put  a  curb  upon  this  Gondition  of  things, 
and  upon  any  disposition  on  the  part  of  future  L^islatures  to  indulge 
in  their  repetition  for  any  purpose  whatever  other  than  those  named  ia 
the  amendment  itself.     This  record  does  not  disclose  either  the  particu- 
lar years  from  the  revenue  of  which  the  four  or  five  thousand  doUare 
shown  to  be  in  the  State  treasury  to  the  credit  of  the  State-House  fund 
was  derived ;  manifestly,  however,  it  must  have  been  since  1875,  as  the 
act  of  sale  in  the  record  dates  the  purchase  of  the  St.  Louis  Hotel  for  a 
State  House  on  the  tenth  of  March,  1875.    Neither  are  we  informed  by 
the  record  of  the  amount  of  expenses  of  each  or  all  of  said  years,  dot 
whether  they  equal  or  exceed  the  revenues  of  the  year,  or  leave  any 
surplus  after;  but  as,  in  any  event,  we  have  seen  that  the  entire  revenue 
of  each  and,  consequently,  of  every  year  is  devoted  by  the  constitii- 
tional  amendment  in  question  to  other  uses  and  objects,  there  was  zk» 
room  or  place  for  the  appropriation  of  "  one  half  of  one  mill  on  ereir 
dollar  of  all  State  taxes  collected  "  for  any  or  all  of  the  years  since,  ^  to 
meet  the  purchase  price  of  said  property,'*  and  such  appropiiatioD 
attempted  by  article  number  six  of  1875,  being  in  violation  of  the  Consti- 
tution, was  and  is  null  and  void.  Such  appropriation  was  neither  for  the 
expenses  of  aay  year  within  the  Icmguage  and  meaning  of  the  amend- 
ment, nor  was  it  the  destination  of  any  excess  of  revenue  over  sodi 
yearly  expenses  toward  the  creation  of  a  sinking  fund,  or  to  sinking  the 
public  debt,  within  the  language  or  meaning  of  the  amendment,  which 
is  set  up  by  the  Treasurer  as  a  reason  for  not  paying  the  warrants  held 
by  the  relator.     The  mere  fact  that  there  is  in  the  treasury  a  fund 
called  "  the  State-House  fund,"  and  which  has  been  erroneously  reserved 
or  set  apart  heretofore  as  such,  can  not  entitle  the  relator  to  take  that 
fund,  or  any  part  of  it,  from  the  treasury  for  a  purpose  prohibited  by 
the  amendment  to  the  Constitution. 

It  is  not  pretended  that  any  additional  or  special  tax  was  levied  or 
collected  to  pay  for  the  State  House,  but  only  that  a  certain  part  or  pro- 
portion of  all  State  taxes  should  be  set  apart  out  of  '*  the  general  funds/' 
and  not  out  of  or  as  a  special  fund  created  or  collected  by  law  for  this 
specific  purpose.  This  act  is  also  violative  of  article  111  of  the  Con- 
stitution. It  is,  however,  argued  that  the  State  can  not  retain 
the  property  and  refuse  to  pay  the  price.  That  may  be  very  true,  but 
that  is  not  the  question  which  we  are  called  upon  to  determine  in  the 
present  case.  What  we  are  called  upon  to  determine  is  whether  we 
shall  by  our  order  compel  the  State  Treasurer  to  pay  the  bonds  of  the 
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relator  issued  for  the  purchase  of  the  State  House  out  of  funds  in  his 
hands  which  are  by  the  Constitution  itself  devoted  to  other  uses,  and 
which  were  never  collected  or  received  for  the  payment  of  the  debt 
incurred  in  the  purchase  even  if  lawfully  made. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  avoided  and  reversed,  and  that  the  mandamus  sued 
out  by  the  relator  be  discharged  at  his  cost  in  both  courts. 


On  Eehearing. 

Manning,  C.  J.  It  appears  from  the  recitals  in  the  act  of  sale,  that 
at  the  time  the  State  became  the  purchaser  of  the  St  Louis  Hotel  prop- 
erty, she  occupied  towards  her  vendor  the  position  of  lessee,  under  a 
lease  executed  17th  April,  1874,  by  virtue  of  which,  the  Building  Associ- 
ation had  leased  to  the  State  the  property  in  question,  for  a  period  of 
nineteen  years  at  an  annual  rent  of  $50,000. 

The  act  of  sale  declares,  that  this  recorded  lease  which  operated  as 
an  incumbrance  on  the  property,  was  extinguished  by  confusion,  the  les- 
see having  become  absolute  owner  of  the  leased  premises.  It  also 
appears,  that  at  the  date  of  the  act  of  sale,  the  property  in  question  was 
leased  in  part  to  other  persons  than  the  State,  and  by  the  purchase  she 
was  subrogated  to  the  rights  of  the  lessor  as  to  these  lessees.  It  also 
appears  that  the  State  occupied  the  property  as  a  State  House  from 
April  17,  1874,  the  date  of  the  lease,  until  March  10,  1875,  the  date  of 
the  purchase. 

The  lease  for  nineteen  years  was  made  under  authority  of  the  Act 
of  March  16,  1874,  which  appropriated  $38,000  to  pay  the  rent  of  all 
public  buildings,  and  authorized  the  Governor  and  two  other  oflflcers  to 
lease  in  the  name  of  the  State  "such  public  building  or  buildings  for  the 
various  executive  departments,  and  for  the  General  Assemblj',  for  an 
annual  rental  not  to  exceed  $50,000,  and  for  a  period  not  to  exceed 
twenty  years,"  and  exempted  the  buildings  from  the  obligation  to  pay 
State  and  parish  taxes  while  occupied  as  a  State  House. 

On  April  3, 1875  the  General  Assembly  appropriated  $7,000  to  pay 
the  rent  of  the  State  House  for  the  first  two  months  of  that  year.  The 
property  had  been  purchased  March  10th. 

It  must  be  observed  that  the  lease  for  nineteen  years  at  an  annual 
rental  of  $50,000,  was  authorized  in  March  1874.  and  was  executed  on 
the  17th.  of  the  following  month,  while  the  Constitutional  amend- 
ment was  not  adopted,  and  therefore  did  not  become  operative,  until 
nearly  a  year  afterward.  The  power  of  the  legislature  to  make  an 
agreement  to  pay  an  annual  rent  for  the  buildings  necessary  for  the  use 
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of  the  State  can  not  be  doubted.  Its  power  to  do  so  at  the  time  tMi 
lease  was  executed  is  unquestionable,  and  its  power  to  buy  a  State 
House  is  equally  unquestionable,  if  the  debt  thereby  created  does  iu3t 
exceed  the  constitutional  limitation.  There  is  no  pretence  that  this  pur- 
chase had  that  effect 

Our  former  decision  was  controlled  by  the  application  of  the  consti- 
tutional principle,  as  embodied  in  the  amendment,  that  the  revennes  d 
each  year  must  be  applied  to  the  expenses  of  the  year,  and  that  tbe 
State  should  in  no  manner  provide  for  the  payment  of  appropnatioiB 
or  claims  in  excess  of  that  revenue. 

The  Act  of  1875,  after  appropriating  two  hundred  and  fifty  thousand 
dollars  for  the  purchase  of  the  property,  enacts  that  "  out  ot  all  State 
taxes  collected,  one  half  of  one  mill  on  every  dollar  shall  be  Bet  apart  d 
the  general  funds  as  a  fund  to  meet "  this  purchase  price,  and  this  food 
shall  be  paid  to  the  vendors  at  the  time  stipulated  in  the  act  of  sale,  at 
least  twice  in  each  year.  Acts,  p.  28.  The  effect  of  this  was  to  diminiflti 
the  general-fund  tax  to  3^  mills,  and  to  levy  |  mill  for  the  State-House 
purchase.  It  is  not  disputed  that  the  Legislature  could  reduce  the  geo- 
eral-fund  tax  to  3|  mills,  and  levy  a  tax  of  1  mill  for  the  State  House, 
and  this  is  what  it  did  in  effect,  though  not  in  those  words. 

Upon  a  closer  examination  of  the  terms  of  this  enactment,  we  ooq- 
strue  it  to  be,  not  an  appropriation  of  $250,000  made  in  that  year  for  bd 
expense  of  that  year,  but  a  designation  of  that  sum  for  a  particular 
purpose  and  a  dedication  of  it  to  a  particular  use,  to  be  realized 
and  applied  through  several  years  at  the  times  specified  in  the  act  of 
purchase.  It  is  not  therefore  amenable  to  the  objection  of  being  viola- 
tive of  the  Constitutional  inhibition.  Instead  of  continuing  to  pay  the 
large  rental,  stipulated  in  the  lease,  the  State  changed  her  obligation, 
with  the  assent  of  the  other  interested  parties,  into  an  agreement  tc> 
pay  another  and  smaller  sum  in  annual  instalments,  and  appropriatee 
such  sum  as  one  half  of  one  mill  on  the  dollar  will  produce  in  eacb 
year  for  that  payment.  This  is  devoting  the  revenues  of  each  year  to 
the  payment  of  the  expenses  of  the  year. 

It  is  therefore  ordered  and  adjudged  that  our  former  decree  is  set 
aside,  and  annulled,  and  that  the  judgment  of  the  lower  court  e 
affirmed  with  costs. 


EoAN,  J.  I  adhere  to  the  views  expressed  in  the  original  opioioii 
prepared  by  me  as  the  organ  of  the  court  in  this  case.  In  my  opinioD 
the  moment  a  general-fund  tax  is  levied  and  collected  the  destination  of 
every  dollar  of  it  is  fixed  absolutely  and  beyond  legislative  control  br 
the  third  constitutional  amendment.    The  attempt,  then,  to  divert  & 
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part  of  it  for  the  purchase  of  a  State  House  or  any  other  purpose,  how- 
ever wise  or  proper  ia  itself,  involves  a  clear  infraction  of  the  Constitu* 
tion,  and  so  can  not  be  considered  as  making  that  provision  for  its  pay- 
ment which  the  Constitution,  article  111,  requires  when  a  debt  exceeding 
3100,000  is  incurred,  because  a  provision  in  the  teeth  of  the  Constitution 
is  no  provision  at  all.  What  the  Constitution  contemplates  and  requires 
is  a  legal  and  adequate  provision. 

Again,  it  is  provided  in  the  Constitution  that  the  provision  made  to 
meet  a  debt  at  the  time  of  its  creation  shall  be  irrepealable  until  it  is 
paid,  both  pnncipal  and  interest.  Now  who  can  or  will  for  a  moment 
pretend  that  the  general  revenue  law  of  the  State,  passed  some  years 
before  and  not  when  this  purchase  was  made  and  debt  attempted  to  be 
incurred — by  virtue  of  which  alone  the  general-fund  tax  was  levied  out 
of  which  the  provision  for  this  purchase  was  made  by  the  act  of  the 
Legislature  authorizing  it — possesses  that  character  of  irrepealabllity 
contemplated  by  the  Constitution !  What  was  to  prevent  the  Legislature 
from  repealing  it  at  any  moment,  and  has  it  not  in  fact  done  so  in  the  ex- 
ercise of  its  absolute  and  unquestioned  right?  What  then  becomes  of  that 
important  feature  of  the  act?  It  will  not  do  to  say  that  the  new  revenue 
law  makes  equally  good  provision  for  the  collection  of  a  general-fund  tax. 
That  is  not  the  question.  Suppose,  for  instance,  the  Legislature  had 
repealed  the  revenue  law,  passed  and  in  existence  before  this  purchase, 
without  enacting  any  other  in  its  stead,  or  should  to-morrow  do  the  same 
thing  with  the  act  now  in  existence,  which  was  passed  since  this  purchase, 
how  could  its  right  to  do  so  be  questioned;  and  how,  under  the  Constitu- 
tion, could  the  relators  be  heard  to  complain  ?  If  they  did  so,  the  answer 
would  be  immediate  :  "  The  act  repealed  was  not  passed  when  your  debt 
was  incurred,  nor  to  make  provision  for  the  payment  of  your  debt;  and 
we  had  and  have,  at  any  time,  a  perfect  right  to  repeal  it." 

It  is,  however,  argued  that  because  the  price  of  the  State  House  is 
payable  in  installments,  that  each  installment  is  a  part  of  the  expenses 
of  the  year  in  which  it  falls  due,  and  it  is  therefore  competent  for  the 
Legislature  to  appropriate  to  its  payment  so  much  as  may  be  necessary 
out  of  the  revenues  of  that  year.  If  this  be  so,  what  is  to  prevent  the 
purchase  of  a  State  House,  or  any  other  public  property,  for  $2,500,000, 
instead  of  8250,000,  and  the  absorption,  to  meet  it,  of  all  the  revenues  of 
the  State  in  preference  to,  and  disregard  of,  all  antecedent  creditors  and 
debts,  provided  only  the  Legislature  will  resort  to  the  device  of  making 
the  purchase  price  payable  in  installments  maturing  each  successive 
year  until  the  whole  be  paid?  If  this  can  be  dgne,  what  is  to  prevent 
the  State  from  embarking  on  a  new  career  of  acquisition  of  public  prop- 
erty, the  price  of  which  shall  absorb  every  available  dollar  of  its  revenue 
for  years  to  cr  nio,  and  when  its  creditors,  foreign  or  domestic,  make 
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complaint  that  their  debts  remalD,  and  are  likely  to  remain  unpaid,  by 
reason  of  the  sinking  fund,  designed  to  be  created  by  obedience  to  the 
provisions  of  the  third  constitutional  amendment,  being  ail  absorbed  by 
this  new  device,  this  new  process  of  the  State  growing^  rich  in  newly 
acquired  property,  while  its  hungry  and  starved  creditors  are  turned 
away  empty  handed,  and  must  be  content  with  being  told  "  This  is  no 
debt  which  we  have  incurred  in  making  these  new  purchases  the  pay- 
ment of  which  is  preferred  to  yours.  It  w  only  an  expense  of  each  fnc- 
cessive  year,  legitimately  payable  out  of  its  revenues  even  though  it  absori> 
them  all  and  leave  none  for  you  or  the  payment  of  your  debt."  Does  not 
this  exhibit  the  fallacy  of  the  argument  which  leads  to  such  conclusions? 

The  truth  is,  that  it  will  require  only  a  very  cursory  review  of  the 
legislation  of  the  State,  and  of  the  Constitution  itself,  to  show  that  the 
terms  **  debt "  and  "  expenses  "  as  there  used  are  no  more  convertible  and 
synonymous  than  are  the  same  terms  when  applied  to  any  private  person, 
in  reganl  to  whom,  or  by  whom,  what  is  more  common  than  to  hear  it 
said,  "  My  expenses  are  so  heavy  they  leave  nothing  for  the  pwiyroent  of 
my  debts; "  or,  "  My  annual  expenses  are  so  great  that  I  have  nothing 
left  to  pay  my  debts  at  the  end  of  the  year."    Look  at  any  Auditor's  or 
Treasurer's  report,  at  any  appropriation  bill,  at  any  bill  to  make  provis- 
ion for  the  conversion  or  payment  of  any  debt  of  the  State,  and  the 
distinction  will  always  appear.    The  veiy  language  of  the  third  amend- 
ment to  the  Constitution  itself  makes  and  marks  the  distinction  betwees 
debt  and  expenses,  in  that  it  devotes  the  revenues  of  each  year  in  eic«>6 
of  the  expenses  of  that  year  to  sinking  the  public  debt^  without  distinc- 
tion also  as  to  what  debt,  so  it  be  a  public  debt.  Art  111  of  the  Constitu- 
tion, which  limits  and  controls  the  General  Assembly  in  contracting  a 
debt  exceeding  8100,000,  and  the  various  amendments  and  provisions  of 
law  for  the  funding,  limiting,  and  reduction  of  the  public  debt,  all  mart 
the  distinction  with  equal  clearness.    Indeed,  it  would  seem  almost  use- 
less to  discuss  the  distinction,  were  it  not  that  able  and  ingenious  coiin- 
sel  have,  in  their  efforts  to  sustain  the  claim  of  the  relators,  endeavored 
to  induce  the  court  to  disregard  it,  and  to  consider  the  debt  incurred 
in  the  purchase  of  the  State  House  as  so  many  items  of  expense  of  the 
years  in  which  the  several  installments  are  to  be  paid  by  the  terms  of 
the  contract.    It  can  no  more  be  said  that  the  debt  incurred  in  the  par- 
chase  is  an  expense  of  the  years  in  which  the  installments  fall  due,  than 
of  any  other  year  in  which  they  may  be  paid,  or  of  all  future  time  if 
unpaid. 

There  are  two  other  considerations,  both  serious:  one  afTecting  the 
interest  of  the  relator,  and  the  other  that  of  the  State,  which  show  the 
fallacy  of  the  position  assumed  on  behalf  of  the  former.  If  relators 
claim  be  treated  and  regarded  not  as  debt  but  as  an  expense  of  the 
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years  in  which  iDstallments  fall  due,  he  would  be  wholly  remediless,  and 
could  never  be  paid,  according  to  the  terms  and  prohibitions  of  the  latter 
part  of  the  third  amendment,  in  case  the  revenues  of  those  years  fall 
short  of  the  expenses ;  while,  on  the  other  hand,  if  the  claim  be  treated 
as  an  expense  of  those  years  it  would  be  equally  entitled  to  payment 
out  of  the  revenues  of  the  same  with  those  ordinary  expenses  neces- 
sary to  the  very  existence  and  operations  of  the  government  of  the 
State,  the  wheels  of  which  might  be  stopped  in  order  that  the  relator's 
.debt  might  be  paid  in  a  manner  different  from  any  other.  The  consid- 
erations of  policy  and  of  interest  in  the  State  in  the  maintenance  of  the 
purchase  can  not  control  or  alter  the  principles  of  law  applicable  to 
this  case. 

I  adhere  to  the  original  opinion  in  this  case,  and  dissent  from  the 
judgment  now  rendered. 


No.  7094. 
Succession  of  John  Durkin.    Opposition  op  Mortgage  Creditors. 

Where  a  necessitous  widow  dies,  without  having?  received  her  portion  of  fiooo,  under 
the  act  of  1852.  her  major  heirs  can  not  claim  that  portion  from  the  husband's 
succession.  Only  her  children,  and  her  remoter  descendants  who  are  minors  and 
necessitous,  arc  entitled  to  claim  such  portion. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Ti^sot, 
J. 

Charles  Luzenberg  for  the  succession. 

Charles  E.  Schmidt  for  James  McCracken,  appellee. 

K  G.  Morgan  and  TF.  H,  Hunt  for  opponents  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  sale  of  John  Durkin's  property,  which  consisted 
only  of  certain  lots  in  this  city,  realized,  with  a  small  sum  for  rents, 
seventeen  hundred  and  forty  dollars.  The  privileged  claims,  which  by 
the  way  are  ranked  as  '  ordinary '  on  the  tableau  of  debts,  amount  to 
$394.50,  and  with  taxes,  and  some  debts,  really  ordinary  claims,  and  a 
mortgage  debt,  swell  the  total  indebtedness  to  near  two  thousand  dol- 
lars, of  which  the  mortgage  alone  is  $1230  principal.  The  succession  is 
therefore  insolvent. 

Durkin  left  a  widow  in  necessitous  circumstances,  and  four  chil- 
dren, all  majors.  Very  shortly  after  his  death,  his  widow  also  died. 
The  tableau  of  distribution,  filed  by  his  administrator,  proposed  that 
out  of  the  assets,  the  privileged  creditors  should  be  first  paid,  and  the 
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residue  should  be  applied  to  the  extinction  pro  ianto  of  the  mortgage 
debt  The  major  heirs  opposed  this  distribution,  alleging  that  their 
mother,  being  a  widow  in  necessitous  circumstances  at  the  moment  of 
their  fath^^r's  death,  became  thereby  eo  insianti  entitled  to  one  thousand 
dollars,  as  the  widow's  portion  under  the  act  of  1852,  which  upon  her 
death  shortly  thereafter  descended  to  her  heirs. 

The  act  of  1852  was  not  only  carelessly  and  obscurely  drawn.  It 
was  misnamed  in  its  title,  as  providing  a  "  homestead/'  A  more  fitting 
and  descriptive  designation  is  an  act  providing  the  necessitous  widow's 
portion  of  her  husband's  estate. 

We  have  before  said,  the  right  of  a  widow  and  minor  children  of  a 
decedent  to  this  Portion  vests  in  them  at  the  moment  of  ius  death. 
Wliite's  Sue.  29  Annual,  702.  It  is  now  contended  that  having  thus 
vested  in  the  widow,  the  right  to  this  portion  became  so  absolute  that 
her  children  inherited  it  from  her.  Thus  a  new  question  is  presented, 
viz  whether  the  major  heirs  of  the  necessitous  widow,  who  has  not 
received  her  portion  under  the  act  of  1852,  can  claim  it  as  her  heiiB  from 
the  husband's  succession.    It  is  obvious  that  they  can  not. 

The  argument  of  counsel  has  confounded  the  rights,  secured  to 
necessitous  minor  children  by  that  act,  with  the  supposed  rights  of 
inheritance  of  the  widow's  children.  These  opponents  are  majors.  The 
law  is; — ^whenever  the  widow  or  minor  children  of  a  deceased  person 
shall  be  left  in  necessitous  circumstances  *  *  the  widow  or  the 
legal  representatives  of  the  children  shall  be  entitled  to  demand  and 
receive  from  the  succession  of  their  deceased  father  or  husband       * 

*  *  one  thousand  dollars  *  *  and  the  surviving  widow 
shall  have  and  enjoy  the  usufruct  of  the  money  *  *  •  after* 
wards  to  vest  in  and  belong  to  the  chUdren  or  other  desoendants  of  the 
deceased. 

The  '  children,'  meant  throughout  the  Act,  are  those  descriptively 
mentioned  in  the  first  clause  as  the  *  minor  children  of  a  deceased  per- 
son,' for  whose  benefit  alone  the  bounty  provided  by  the  act  was 
intended.  Of  course  we  understand  the  word  children  here  as  having 
the  largest  import,  and  as  including  grandchildren  and  other  descend- 
ants, who  are  minors. 

Much  stress  is  laid  in  the  argument  upon  the  fact  that  the  widow 
never  exercised,  nor  attempted  to  exercise,  the  right  conferred  by  the 
act,  and  that  in  consequence,  it  expired  with  her.  This  axgument  was 
probably  suggested  by  the  circumstance  that  the  phraseology  of  the 
law  has  been  supposed  to  have  some  special  significance  when  it  uses  the 
words,  shall  be  entitled  to  receive,  instead  of  shall  receiva  Robertson's 
case,  28  Annual,  832. 
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We  do  not  rest  our  construction  of  the  act  upon  so  narrow  a  basis, 
nor  do  we  think  the  widow's  omission  to  claim  her  portion  a  matter  of 
any  consequence.  Her  omission  has  no  effect  beyond  the  personal  one 
of  non-enjoyment  of  the  bounty.  It  can  not  prejudice  the  rights  of 
others,  but  as  we  have  seen,  the  only  other  persons  who  are  partici- 
pators w;th  her  of  the  bounty  are  the  minor  children,  and  her  right  is 
only  usufructuary,  and  expires  with  her  life. 

The  true  meaning  of  the  act  is  best  discovered  by  inquiring  what 
purpose  the  legislature  had  in  view  in  passing  it.  Unmistakably,  it  was  to 
give  to  the  necessitous  widow  some  immediate  help  from  her  husband's 
estate,  the  enjoyment  of  which  lasted  during  her  widowhood,  and  on  its 
termination,  the  bounty  thus  given  was  to  vest,  not  in  the  deceased's 
heirs  of  every  description,  but  only  in  his  descendants,  who  should  be 
minors. 

In  the  present  case  the  opponents  do  not  claim  this  portion  of  John 
Durkin's  estate  as  his  heirs,  or  children,  but  their  pretensions  are  mani- 
festly based  on  the  idea  that  thus  much  of  his  estate  was  severed  from 
it,  and  became  the  property  of  Helen  Durkin  at  the  moment  of  his 
death,  and  she  now  being  also  dead,  that  they  have  succeeded  to  her 
right  by  inheritance. 

Here  again  the  intent  of  the  act  furnishes  the  clue  to  its  proper 
understanding.  The  bounty  was  designed  to  accomplish  a  particular 
purpose,  i.  e.  the  relief  of  the  widow's  necessities  primarily,  and  as  a 
secondary  and  remoter  result,  a  beneficence  to  the  minor  children.  No 
one  else  is  cared  for.  'Whenever  the  widow,  or  minor  children,  of  a 
deceased  person  are  left  In  necessitous  circumstances,'  are  the  only  two 
contingencies,  upon  the  happening  of  which,  the  law  permits  this  specific 
sum  to  be  taken  away  from  that  fund  it  had  previously  consecrated  to 
a  purpose,  equally  sacred  with  that  of  taking  care  of  wife  and  children, 
viz  the  payment  of  one's  debts. 

The  widow's  portion  was  not  used  nor  consumed  by  her.  There 
were  no  minor  children,  or  minor  descendants  of  any  kind,  who  would 
have  been  entitled  to  it  at  the  widow's  death.  It  therefore  remained 
in  the  succession  of  the  deceased  husband,  to  be  appropriated  to  the 
payment  of  his,  and  his  succession's  debts,  and  so  the  lower  court  ad- 
judged. 

Judgment  affirmed. 
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No.  7120. 
Jambs  Wood  to  the  CJourt. 

The  power  of  this  court  to  Issue  writs  of  habeas  corpus  heing  confined  to 
when  we  may  have  appellate  jurisdiction,  although  no  appeal  be  actually  pestf- 
ing,  it  follows  that  we  can  not  issue  such  a  writ  in  a  case  where  no  fine  has  beai 
imposed,  and  the  sole  proceeding  in  which  the  writ  is  asked,  is  asenteDceof 
the  lower  court  condemning  the  petitioner  to  imprisonment  for  contempt. 

A  sentence  of  the  lower  court  sending?  a  party  to  prison  for  some  aet  of  contempt 
committed  during  the  trial  of  a  case,  is  no  part  of  the  case,  and  hence  ti^ 
amount  in  dispute  in  the  case  has  no  bcarinsr  oif  the  question  of  the  jurisdictkL 
of  this  court  as  to  the  sentence  of  the  lower  court  in  the  matter  of  the  eontemvt 
Nor  can  an  allegation  that  the  imprisonment  of  the  petitioner  will  damage  hiB 
to  an  amount  above  the  appealable  sum,  frive  this  court  juriBdictlon. 

A  PPLICATION  for  a  writ  of  Habeas  Corpus, 

J,  J.  Foley  for  petitioner. 

The  opinion  of  the  court  was  delivered  by 

Mannino,  C.  J.  The  petitioner  alleges  that  he  is  in  prison  under  ao 
unlawful  sentence  of  the  Judge  of  the  fourth  District  court  of  the 
city,  condemning  him  to  imprisonment  for  ten  days  for  a  contempt  of 
court,  and  applies  to  this  court  in  full  Bench  for  the  writ  of  habeas 
corpus. 

It  appears  that  a  suit  had  been  tried  wherein  Wood,  and  another 
person  of  the  same  name,  were  defendants,  and  the  jury  had  left  the 
court  room  to  deliberate,  when  Wood  assaulted  Benedict,  the  lawyer  (rf 
his  adversary  in  the  suit,  and  struck  him  with  a  stick.  This  was  not 
done  in  the  court  room,  in  the  immediate  presence  of  the  judge,  but  in 
the  court  building  and  in  a  clerk's  office,  the  court  being  however  m 
session.    The  judge  sent  Wood  to  jail  for  ten  days,  and  very  propcdr. 

Our  power  to  issue  writs  of  Ivabeas  corpus  is  confined  to  "cases 
when  we  may  have  appellate  jurisdiction."  art.  77  Const.  It  is  very 
clear  that  we  have  not,  and  can  not  have  appellate  jurisdiction  here. 
There  is  no  fine  imposed,  and  the  sole  proceeding  or  case  in  which  the 
writ  is  asked,  is  that  of  the  sentence,  or  order  of  imprisonment  It  was 
a  summary  proceeding  of  the  court,  directed  against  the  violator  of 
its  good  order  and  decorum,  the  object  of  which  was  to  vindicate  its 
sacredness. 

It  seems  to  have  been  supposed  that  jurisdiction  could  be  conferred 
upon  us,  by  alleging  that  the  party  imprisoned  is  damaged  more  than      i 
five  hundred  dollars  by  his  detention  from  his  business  and  family,  and      ^ 
yet  again,  by  alleging  that  the  "sum  involved  in  the  suit  of  Goldiug 
V.  Wood  in  which  the  contempt  was  comnutted"  is  over  five  hundred 
dollars. 

The  contempt  of  court  was  not  committed  in  a  case.    It  is  of  no 
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consequeDoe  whether  a  case  was  on  trial,  or  what  case.  The  contempt 
has  no  connection  with  the  case  of  Golding  v.  Wood,  except  in  so  far  as 
it  may  have  been  committed  because  of  something  said  on  that  trial. 
The  commitment  is  headed  by  the  clerk  with  the  name  of  that  case, 
wliich  is  a  mistake,  and  certainly  does  not  make  the  contempt  case  a 
part  of  the  other.  The  amount  involved  in  that  case  is  not  a  matter 
having  any  connection  with  this.  It  certainly  can  not  give  us  jurisdic- 
tion, nor  can  an  all^ation  that  the  imprisonment  of  the  petitioner  will 
damage  him  in  an  amount  above  the  appealable  sum  for  the  jurisdiction 
of  this  court  to  attach. 

It  is  not  essential  to  give  us  power  to  issue  this  writ,  that  we  should 
have  jurisdiction  by  an  appeal  actually  pending,  but  the  matter  must 
be  such  that  this  court  may  have  ultimate  jurisdiction  in  the  event  that 
the  proceedings  of  the  lower  court  reach  a  stage  when  an  appeal  would 
lie. 

The  proceedings  in  the  lower  court  are  complete.  There  is  nothing 
more  for  the  court  to  do,  and  nothing  it  has  done  gives  us  jurisdiction. 

By  the  court; — The  application  for  the  writ  of  habeas  corpus  is 
refused. 


No.  6986. 

B.    W.    Se>\'ell  vs.  Chas.  McVay,   Executor.      McGhee,  Snowdon  & 

Violet,  Intervekors. 

A  plea  of  prescription  filed  by  a  defendant  impliedly  admits  the  plaintiffs  owner- 
ship of  the  note  sued  on. 

Proscription  does  not  run  acralnst  a  debt  due  by  the  husband  to  the  wife,  during  the 
marria^re. 

Prescription  does  not  bef;in  to  run  against  a  debt  due  by  the  father  and  natural* 
tutor  to  his  children,  until  his  death,  or  their  maiority. 

Prescription  does  not  run  against  a  debt  due  by  a  father's  succession  to  his  minor 
children,  during:  their  minority. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
A.  liciana.    Brame,  special  judge. 

S,  A,  Moore  and  J.  D,  Wedge  for  plaintiff  and  appellant. 

Kennard,  Howe  &  Ftentiss,  D.  C.  Hardee,  and  Kernan  &  Lyons  for 
inter /enors  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  30th  of  January  1861,  Frank  J.  Haynes 
appeared  before  a  notary  public  of  the  parish  of  East  Feliciana, 
acknowledged  that  he  was  indebted  unto  Joseph  B.  Gribble  in  the  sum 
of  sixty-three  hundred  and  thirty  dollars,  and — to  represent  that  indebt- 
edness— subscribed  and  delivered  to  his  acknowledged  creditor  six 
43 
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notes  drawD  to  his  own  order  and  by  him  endorsed,  the  payment  of 
which  he  secured  by  a  conventional  mortgage  recorded  in  March  1851 
and  re-inscribed  in  March  1873.  Mrs.  Haynes  intervened  in  said  m, 
and — by  her  renunciation— gave  to  that  mortgage  precedence  otw 
whatever  rights  she  herself  had  on  the  property  hypothecated  by  her 
husband. 

On  the  13th  of  February  1866,  Mrs.  Haynes  obtained  against  her 
husband  a  judgment  for  $4302.50,  and— from  that  date — resumed  the 
administration  of  her  separate  estate.  On  the  24th  of  November  1866. 
she  became  the  owner — by  purchase  made  for  her  and  at  the  request  of 
her  husband — of  one  of  the  six  notes  delivered  by  him  to  Joseph  R 
Oribble,  and  which  matured  on  the  23d  of  January  1862. 

Mrs.  Haynes  died  on  the  28th  of  November  1871,  leaving  three 
children,  who  remained  under  the  tutorship  of  their  father  until  Ihs 
death,  on  the  19th  of  March  1874,  Bennett  W.  Sewell  was  appointed  as 
tutor  of  said  minors  on  the  8th  of  April  1876 — and,  on  the  10th,  two 
days  after  his  appointment,  ho  proceeded  on  the  note  acquired  by  Mrsi 
Haynes  on  the  24th  of  November  1866,  and — as  tutor — obtained  an  erda 
commanding  the  seizure  and  sale  of  the  property  mortgaged  to  secure 
the  payment  of  said  note. 

In  accordance  with  that  order,  said  property  was  seized  by  the  sher- 
iff, but  the  sale  of  the  same  was  enjoined  by  Charles  McVay,  as  testa- 
mentary executor.of  Frank  J.  Haynes,  on  the  ground  that  the  note  sued 
upon  was  barred  by  the  prescription  of  five  years  and  the  mortgage 
about  to  be  foreclosed  perempted  by  that  of  ten  years.  McGbee, 
Snowdon  and  Violet,  alleged  creditors  of  Frank  J.  Haynes,  intervened  ia 
the  injunction  suit,  joined  the  executor,  and — as  the  latter— rely,  in  their 
petition  of  intervention,  on  exclusively  the  prescription  of  five  and  Icd 
years.  On  the  trial,  the  intervenors  offered  in  evidence  their  judgment 
against  Haynes,  a  copy  of  which  was  to  be  furnished.  It  is  not  in  the 
transerii)t  aiiJ  we  urt'  nui  iulurmecl  when  and  for  what  amouut  it  was 
rendered. 

The  defence  presented  in  the  brief  filed  in  behalf  of  the  executor 
and  intervenors  is  too  broad  to  rest  on  their  pleadings.  They  contest- 
in  argument — Mrs.  Haynes'  title  to  the  note  sued  upon:  her  title  is 
recognized  by  a  judgment  of  this  court  rendered  on  the  28th  of  March 
1870,  and — were  it  otherwise — their  pleas  of  prescriptions  which  can  be 
considered  but  as  their  answers  to  the  proceedings  by  the  tutor  to  procure 
and  maintain  the  order  of  seizure  and  sale,  impliedly  admit— as  they  do 
not  deny — the  alleged,  uncontradicted  and  well  established  fact  that- 
by  inheritance  from  their  mother — the  wards  of  plaintiff  are  the  owneis 
of  the  note  sued  upon. 

7  R.  R.  467;  9  R.  R.  518. 
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The  only  question  to  be  decided  and  the  only  one  raised  in  the 
pleadings  is:  Were  said  note  and  mortgage  barred  by  the  invoked  pre- 
scriptions ?  As  to  the  mortgage,  it  has  or  at  least  appears  to  have  pre- 
served its  rank,  inasmuch  as  no  other  mortgage  bearing  on  the  property 
it  affects,  was  recorded  between  its  inscription  in  1861  and  its  re-inscrip- 
tion in  1873.  Its  fate  is — therefore — blinked  to  and  depends  upon  that  of 
the  note.    As  principal  and  accessory,  they  must  stand  or  fall  together. 

Was  the  note  prescribed  on  the  10th  of  April  1876,  when  the  notice 
of  seizure  and  sale  was  served  on  McVay,  as  testamentary  executor  ? 
It  became  due  on  the  23d  of  January  1862,  during  the  war ;  the  commu- 
nications remained  opened  between  the  City  of  New  Orleans — the  resi- 
dence of  Gribble,  then  the  holder  of  said  note — and  the  parish  of  East 
Feliciana — the  residence  of  his  debtor,  until  the  2d  of  May  1862 — ^three 
months  and  nine  days.  From  that  time  until  at  least  the  4th  of  May 
1865,  all  communications  were  effectively  interrupted  between  the  City 
and  the  other  sections  of  the  State.  From  that  date — when  they  were 
re-opened,  to  the  24th  of  November  1866,  when  Mrs.  Haynes  acquired 
her  husband's  note,  there  lapsed  one  year,  6  months  and  20  days. 
Whilst  Gribble  retained  said  note  as  Haynes'  creditor  and  up  to  the 
time  when  he  purchased  it  for  his  debtor's  wife,  there  were  two  intervals 
of  altogether  one  year  and  ten  months  during  which  he  could  have 
brought  suit  on  the  same. 

This  note — after  its  purchase  in  the  name  of  and  for  the  benefit  of 
Mrs.  Haynes,  passed  in  the  possession  of  the  agent  of  Mrs.  Alice  O'Don- 
nell,  who — ^in  February  1868 — filed  an  action  against  Haynes  to  recover 
its  amount.  In  his  answer  to  said  action,  he  declared  that  the  note  sued 
upon  had  been  bought  and  paid  for  by  his  wife,  who  intervened  in  that 
suit  and  also  claimed  said  note  as  belonging  to  her.  Her  intervention 
was  dismissed,  her  demand  denied  in  the  lower  court.  She  appealed, 
and — ^by  a  decree  of  this  court — was,  eight  years  ago,  recognized  as 
the  owner  of  the  disputed  note.  The  judicial  assertion  of  her  owner- 
ship by  her  husband,  is  e^idently  an  acknowledgment  by  him  of  his 
indebtedness  to  her. 

Husbands  and  wives  can  not  prescribe  against  each  other.  That 
rule  is  clear,  absolute,  rational:  it  covers  and  protects — not  as  contended 
— only  those  obligations  which  result  from  the  marital  relation,  but  all 
others.  As  regards  the  actions  specified  in  the  3540th  article  of  the 
Code,  the  prescription  of  five  years  which  runs  against  minors,  inter- 
dicted persons  and  persons  residing  out  of  the  State,  is  not  applicable  to 
a  note  due  by  the  husband  to  the  wife.  Not  being  included  in  that 
sweeping  clause,  she  is  excepted  from  its  effect,  and  that  exception  con- 
firms the  rule  "  that  the  spouses  can  not  prescribe  against  each  other " 
—and  why  ? 
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"  n  serait  contraire  k  la  nature  de  la  societe  da  manage,  que  Ves 
droits  de  chacun  ne  f ussent  pas — ^I'un  k  regard  de  I'autre,  respectes  et 
conserves.  Un  epoux  prescrivant  contre  son  propre  conjoint,  un  eponx 
oblige  d'ager  contre  son  conjoint  pour  interrompre  une  prescriptiaD, 
sont  des  choses  qui  r^pugnent  et  que  la  loi  ne  pouvait  certes  pas  per- 
mettre.  La  prescription  est  done  suspendre  ici  pour  toute  la  duree 
du  mariage;  qu'il  y  ait  separation  de  biens  ou  meme  separation  de  corps, 
peu  importe,  tant  que  subsiste  la  qualite  d'epoux  la  prescription  est 
impossible. 

Marcade  de  la  prescription,  p.  163.    R  C.  C.  3523. 

At  the  date  of  Mrs.  Haynes'  death,  that  note  passed  to  her  minor 
children,  and — ^from  that  date  and  as  to  their  father  and  tutor — ceased 
to  be  the  evidence  of  a  claim  actually  demandable.  Its  maturity  and 
the  date  of  its  payment  were  then  postponed  by  law  until  their  majority 
or  their  father's  death.  He  could  not  have  sued  himself,  and  had  be 
done  so  and  recovered  the  amount  of  the  note,  he  would  have  received 
as  tutor  whatever  he  would  have  collected  from  and  paid  to  himsdf  as 
a  debtor. 

''La  prescription  est  suspend ue  entre  tout  administrateur  legal  dn 
patrimoine  d'une  personne,  et  cette  personne,  entre  le  pere  administn- 
teur  l^al  et  son  enfant,  entre  le  tuteur  d'un  mineur  et  son  pupille,  et 
quant  a  tous  les  droits — personnels  ou  reels,  de  Tenfant  ou  de  pupille. 

Marcad^,  de  la  prescription,  p.  165. 

When — on  the  19th  of  March  1874 — Haynes  died,  his  children  were 
under  age,  and — as  the  acceptance  of  his  succession  must  be  considered 
as  having  been  made  for  them  with  benefit  of  inventory,  by  mere  opera- 
tion of  law,  from  that  date  and  as  to  the  claim  which  they  have  against 
said  succession,  no  prescription  did  or  could  rim  against  them.  The 
Code  so  provides. 

R.  C.  C.  art.  977,  3526. 

The  note  sued  upon  matured  on  the  23d  of  January  1862 — was 
purchased  by  and  became  the  property  of  Mrs.  Haynes  on  the  24th  of 
November  1866,  four  years  and  ten  months  after  its  maturity;  and — ^from 
that  time  until  two  days  before  the  institution  of  this  suit,  the  then 
incomplete  prescription  was  continually  suspended. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  reversed,  avoided  and  annulled;  and,  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  lower  court 

It  is  further  ordered  that  the  intervention  filed  in  this  case  by 
McGhee,  Snowdon  and  Violet  is  rejected,  and  that— as  tutor  of  the  chil- 
dren bom  of  the  marriage  of  Frank  J.  Haynes  and  Maggie  Atkinson- 
Bennett  W.  Sewell,  the  plaintijBf  in  this  case,  have  judgment  against  and 
recover  from  the  defendant,  the  succession  of  the  said  Frank  J.  Haynes, 
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herein  represented  by  Charles  McVay,  as  testamentary  executor,  the  sum 
of  twenty-five  hundred  and  thirty  dollars,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum  from  the  (23d)  twenty-third  of  January 
^1862)  eighteen  hundred  and  sixty-two. 

It  is  further  ordered,  adjudged  and  decreed  that  the  property 
mortgaged  to  secure  the  payment  of  the  note  sued  upon,  and  described 
in  plaintilf  s  petition,  be  sold — as  the  law  prescribes — to  satisfy  this 
judgment;  and  that  defendant  and  intervenors  pay  the  costs  incurred  in 
"both  courts. 


No.  6934. 
John  H.  Catherwood  &  CJo.  vs.  Wm.  H.  Shepard. 
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If  the  last  of  the  ten  days  allowed  a  defendant  for  answerlnsr  falls  upon  a  dies  non, 

the  whole  of  the  next  day  Is  eriven  to  him  to  file  his  answer;  and  any  judgment     107   662 
of  default  taken  against  him  before  the  expiration  of  that  day,  is  premature. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Sogers, 
J. 

Homer  &  Benedict  and  F.  W.  Baker  for  plaintiff  and  appellee. 

Singleton  &  Broivne  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  service  of  process  was  made  on  the  defendant 
on  Dec.  22, 1877.  Ten  days  were  allowed  to  answer.  The  default  was 
-entered  on  January  2d  following.  From  the  judgment  confirming  that 
default,  this  appeal  is  taken. 

Neither  the  day  when  the  citation  was  served,  nor  the  day  when  the 
delay  expires,  are  counted  as  part  of  the  ten.  Code  of  Practice,  art.  180. 
The  first  day  of  January  was.  the  last  of  the  ten  days,  and  a  default  on 
the  second  would  have  been  well  taken,  but  for  the  fact  that  the  first  of 
January  is  a  legal  holiday,  upon  which  no  judicial  proceeding  could  be 
had. 

In  all  tiases  where  delay  is  given,  either  to  do  something,  or  to 
answer,  neither  the  day  of  serving  the  notice,  nor  that  on  which  the  act 
is  to  be  done,  or  the  answer  to  be  filed,  are  counted  as  part  of  the  delay. 
Code  of  Practice,  art.  318.  But  if  the  last  day  of  the  time,  cdlowed  for 
the  performance  of  any  judicial  act,  falls  upon  a  dies  non,  the  whole  of 
the  next  day  is  allowed  for  the  performance  of  the  act.  Fowler  v. 
Smith,  1  Bob.  448.  Garland  v.  Holmes,  12  Bob.  421.  In  this  last  case, 
the  court  say,  the  ten  days  allowed  for  a  suspensive  appeal  expired  on 
the  first  of  January,  which  being  dies  non  juridicus,  the  whole  of  the 
next  day  was  allowed. 
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The  mistake  in  couDtlDg,  made  by  the  plaintiff,  was  probably  caused 
by  his  supposition  that  the  delay  was  for  his  benefit  and  by  consideriDg- 
that  as  he  was  the  party  to  take  or  move  for  the  default — aud  as  ten 
clear  days  had  elapsed,  and  the  time  within  which  he  was  prohibited 
from  acting  had  elapsed— there  was  no  legal  obstacle  to  his  moving  on 
the  eleventh  day. 

But  it  is  from  the  other  standpoint,  the  question  of  right  must  be 
regarded.  The  delay  is  accorded  to  the  defendant  to  answer.  It  is  he 
that  is  entitled  to  ten  clear  days  to  file  his  answer,  and  he  is  entitled  to 
the  last  moment  of  the  last  day.  He  could  not  file  it  on  the  last  of  the 
ten  days,  because  that  was  the  first  of  January,  and  therefore  he  had 
the  whole  of  the  second  to  file  it  State  ex  rel.  Mercier  v.  Judge,  29 
Annual,  223.  The  default  could  not  legally  be  taken  until  the  third  of 
January,  and  having  been  taken  on  the  second,  was  prematurely  taken. 
Therefore 

It  is  ordered  and  decreed,  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  this  cause  is  remanded  thereto  for  a  new 
default  to  be  taken  and  other  proceedings  to  be  had  according  to  law, 
the  plaintiffe  to  pay  all  costs  of,  and  after,  default  in  the  lower  courts 
and  the  costs  of  appeal. 


Concurring  Opinion. 

Marr,  J.  By  the  terms  of  the  Code  of  Practice,  defendant  was 
required  to  answer  "within  ten  days,  to  be  counted  from  the  time  the 
citation  has  been  served.  *  *  »  *  Iq  counting  the  ten 
days,  neither  the  day  when  the  citation  has  been  served,  nor  the  day 
when  the  delay  expires,  is  included."    Articles  180,  318. 

This  means  that  ten  clear  days,  excluding  the  day  of  the  service  of 
the  citation,  and  the  terminal  day,  are  to  be  allowed  to  the  defendant 
before  a  default  can  be  taken  against  him.  The  first  day  to  be  counted 
was  the  twenty-third  December;  and  the  terminal  day  was  the  first 
January,  thus:  23  one,  24  two,  25  three,  26  four,  27  five,  28  six,  29  seven, 
80  eight,  31  nine,  1  ten. 

The  same  law  that  excludes  the  twenty-second  of  December,  the 
day  on  which  the  service  was  made,  excludes  the  first  of  January',  the 
day  on  which  the  delay  expired,  and  defendant  had  the  whole  of  the 
next  day,  the  second  of  January,  in  which  to  answer.  The  default, 
therefore,  was  premature;  and  the  confirmation  of  it  by  final  judgment 
was  void. 

For  these  reasons  I  concur  in  the  decree  pronounced  by  the  Chief 
Justice. 
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No.  6978. 
The  State  vs.  William  alias  Bedford  Burns. 

The  addition  of  the  words  *'  with  capital  punishment"  to  the  verdict  of  a  jury  can 
not  affect  the  verdict.    The  words  are  mere  surplusacre. 

Proof  that  a  homicide  was  committed  in  any  of  the  parishes  of  this  State,  is  proof 
that  it  was  committed  within  the  State. 

The  verdict  of  a  jury  in  a  murder  case  will  not  be  set  aside  on  the  (ground  that  the 
court  below  refused  to  hear  evidence  to  prove  the  desperate  character  of  the 
deceased,  when  there  is  nothing  in  defendant's  bill  of  exception  to  indicate  the 
nature  of  the  evidence  offered,  except  that  the  deceased  was  a  man  of  desperate 
character,  and  nothing;  to  show  in  what  way  that  fact  affected  the  prisoner's  con- 
duct in  the  killine:. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Jackson. 
Graham,  J. 

Allen  Barksdale,  district  attorney,  for  the  State. 

E,  E.  Kidd  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  prisoner  was  convicted  of  murder,  and  sen- 
tenced to  death,  the  verdict  of  the  jury  being,  'guilty  with  capital  pun- 
ishment* 

A  new  trial  was  moved  on  the  grounds,  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  and  that  it  contained  the  addend um^ 
*  with  capital  punishment.' 

It  was  doubtless  because  our  law  gives  to  a  jury  the  option  of  find- 
ing a  simple  verdict  of  guilty,  or  of  qualifying  it  by  the  words,  without 
capital  punishment,  that  the  jury  in  this  case  appended  the  words,  *with 
capital  punishment,'  which  are  surplusage,  and  only  signify  that  their 
verdict  was  unqualified. 

The  prisoner  offered  on  the  trial  to  prove  the  *  desperate  character* 
of  the  person  who  was  killed,  which  was  denied,  and  further  requested 
the  court  to  charge,  that  proof  that  the  homicide  was  committed  in  the 
parish  of  Jackson,  was  not  proof  that  it  was  committed  in  the  State  of 
Louisiana,  which  was  refused.  The  prisoner  reserved  bills  in  both  in- 
stances. 

A  homicide,  committed  in  any  part  of  the  territory  of  a  State,  is 
committed  necessarily  in  that  State,  The  greater  includes  the  less,  and 
courts  take  cognisance  of  the  territorial  divisions  and  subdivisions  of 
the  State,  in  which  they  exercise  their  functions,  when  these  divisions 
are  made  by  public  authority. 

The  ruling  of  the  court,  excluding  evidence  of  the  character  of  the 
person  on  whom  the  homicide  was  committed,  is  sustained  by  the  weight 
of  authority.  State  v.  Chandler,  5  Annual,  489.  While  this  is  the  gen- 
eral rule,  we  only  announce  an  already  recognized  principle  in  saying. 
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that  there  are  exceptions  to  it  D'Angelo's  case,  9  Annual,  46.  In  a 
subsequent  ease,  the  evidence  was  excluded  because  there  was  nothiog 
to  shew  it  was  brought  within  any  exception  to  the  general  rule.  State 
y.  Brien,  10  Annual,  453. 

And  for  the  same  reason  it  must  be  excluded  in  this  case.  What- 
ever may  be  said  of  the  reasonableness  of  admitting  evidence  of  the 
violent  or  malignant  character  of  a  person  who  has  been  kUled,  when 
such  violence  or  malignancy  and  the  knowledge  of  it  by  the  aocused, 
constitute  the  justification  of  the  homicide,  it  has  never  been  doubted 
that  the  record  must  shew  a  state  of  facts  to  warrant  its  admission. 
The  bill  by  the  prisoner  merely  states  that  he  **  offered  to  prove  the 
desperate  character  of  the  deceased,  to  which  the  district  attorney  ob- 
jected, and  the  objection  was  sustained  for  the  following  reasons,  etc." 

In  Brien 's  case  above  cited,  the  court  say,  "  we  find  the  evidence, 
under  the  facts  stated  in  the  bill,  to  be  open  to  all  the  objections  to 
which  such  evidence  is  generally  liable."  There  are  no  facts  stated  in 
the  bill  here.  There  is  nothing  in  the  bill  to  indicate  the  nature  of  the 
evidence  offered,  except  that  the  deceased  was  a  man  of  desperate  char- 
acter, and  nothing  whatever  to  indicate  the  connection  of  that  fact  with 
the  defence  of  the  prisoner,  or  in  what  way  the  existence  of  such  a  fact 
affected  or  controlled  the  prisoner's  conduct  in  the  killing.  The  rejection 
of  evidence  of  the  bad  character  of  the  slain  person  is  not  error  where 
the  record  does  not  shew  a  state  of  facts  to  warrant  its  admission. 
Queensberry  v.  State,  3  Stew.  308. 

There  is  no  error  in  the  judgment  of  the  lower  court,  and  it  is 
affirmed. 


No.  6924. 
George  M.  Klein  vs.  Mrs.  Bickner  et  al. 

The  maker  of  a  promissory  note  indorsed  in  blank,  and  acquircni  by  the  holder 
before  its  maturity,  can  not  resist  the  payment  of  the  note  on  the  jrroiind  that 
the  holder  is  not  the  real  ownor.  unless  he  nlle^es  and  shows  that  he  hascfw^l 
defenses,  or  elaims.  against  the  real  own«*r. 

An  a«rent  in  whose  hands  a  note  has  been  placed  for  collection,  may  sue  on  it  in  his 
own  name. 

APPEAL  from  the  Thirteenth  Judicial  Distriot  Court,  parish  of  Madi- 
son.   Hough,  J. 

E.  D.  &  W,  Farrar  for  plaintiff  and  appellant. 
Seale  dt  Morrison  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

Marb,  J.    This  is  an  appeal,  by  the  holder  of  a  promissory  note, 
from  a  judgment  of  nonsuit,  in  favor  of  the  maker  and  the  indorser. 
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The  consideration  of  the  note  is  fully  proven,  and  the  only  question 
is  as  to  the  right  of  the  holder,  George  M.  Klein,  to  sue  and  recover  in 
his  o\vn  name. 

The  note  is  indorsed  in  blank  by  Brackett,  the  payee,  and  by  Seale; 
and  on  the  fifteenth  November,  1875,  the  date  of  payment  mentioned  in 
it,  Seale  waived  presentment  and  demand  by  writing  on  the  back  of  the 
note,  signed  by  him. 

The  judge  assigned  no  reason  for  his  judgment  except  that  *'the  law 
and  the  evidence  being  in  favor  of  defendants,"  etc. 

Interrogatories  were  propounded  to  George  M.  Klein,  in  answer  to 
which  he  stated  that  ho  was  Cashier  of  the  Mississippi  Valley  Bank,  a 
private  copartnership  composed  of  himself  and  four  other  persons:  that 
the  note  sued  on  belongs  to  him  individually  in  law:  that  when  collected 
he  will  be  accountable  to  his  partners  for  their  proportion;  "but  the 
legal  title  to  the  note  is  in  me,  and  I  owned  the  note  at  the  time  the  suit 
was  brought" 

It  was  proven  that  after  the  note  was  delivered  to  Brackett,  signed 
by  the  maker,  Mrs.  Buckner,  he  asked  Seale  to  indorse  it,  ^o  that  he 
might  get  the  money  on  it;  and  it  was  also  proven  that  soon  after,  prob- 
ably on  the  same  day,  the  bank  of  which  Klein  was  cashier,  discounted 
the  note. 

It  is  too  well  settled,  it  is  too  plain,  as  a  legal  proposition,  to  be 
questioned,  that  where  a  promissory  note  is  indorsed  in  blank  by  the 
payee,  suit  may  be  brought  on  it,  and  payment  enforced,  in  the  name  of 
any  person,  whomsoever,  who  is  in  possession.  OF  course,  if  the  holder 
has  stolen  the  note,  or  otherwise  obtained  it  wrongfully,  the  real  owner 
might  claim  it:  or  the  defendant,  having  knowledge  of  the  fact,  might,  if 
necessary  for  the  protection  of  his  own  rights,  allege  that  the  holder 
was  not  entitled  to  recover,  because  of  his  wrongful  possession;  as,  for 
instance,  if  the  defendant  has  claims  ot  defenses,  as  between  himself 
and  the  real  owner,  he  may  allege  that  the  holder,  in  whose  name  the 
suit  is  brought,  is  but  the  apparent  owner,  or  that  he  sues  for  the  bene- 
fit of  the  real  owner. 

In  this  case  there  is  nothing  set  up,  nothing  suggested,  which  im- 
pairs, in  the  slightest  degree,  the  right  of  plaintiff  to  sue  for  and  recover 
the  amount  duo  on  the  note.  Seale,  in  his  amended  answer,  alleges  that 
the  note  was  held  and  owned  by  the  bank,  and  "  that  plaintiff  as  cash- 
ier, and  in  bis  official  capacity,  and  for  said  bank,  holds  said  note,  and 
that  he  is  without  any  interest  whatever  in  the  subject  matter  of  this 
suit." 

Here  then  we  have  a  case  in  which  the  legal  title  would  be  in  any 
holder  by  reason  of  the  indorsements  in  blank;  in  which  the  holder  is  a 
partner  in  the  bank  alleged  by  defendants  to  be  the  real  owner,  and  is. 
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moreover,  as  cashier,  the  legal  custodian  of  the  proper  securities  be^ 
longing  to  the  bank;  and  in  which  the  defendants  set  up  no  right  or 
claim  or  defense  which  they  could  not  have  urged,  as  effectually.  In  a 
suit  on  the  note  by  Klein  as  they  could  have  done  if  the  suit  had  been 
brought  in  the  name  of  the  bank. 

If  the  real  owner  of  a  note,  which  is  indorsed  in  blank  by  the  payee, 
and  thereby  made  payable  to  bearer,  places  it  in  possession  of  any  per- 
son whomsoever  for  collection,  the  right  of  such  person  to  jsue  and  re- 
cover in  his  own  name  is  as  perfect  as  that  of  the  real  owner. 

The  judgment  of  the  district  court  is  avoided  and  reversed;  aod 
proceeding  to  render  such  judgment  as  that  court  should  have  rendered, 
it  is  now  ordered,  adjudged,  and  decreed  that  Greorge  M.  Klein  do  have 
and  recover  of  Mrs.  Lucie  Buckner  and  Jacob  C.  Seale,  in  soHdOf  the 
sum  of  one  thousand  three  hundred  and  forty-three  dollars  and  thirteen 
cents  ($1343  13),  with  interest  at  the  rate  of  eight  per  cent  per  annum 
from  the  fourteenth  (14th)  day  of  April,  1875,  until  paid,  and  costs  is 
both  courts. 


No.  6905. 
The  State  vs.  John  P.  Becker. 

The  tender  of  a  liceuse  tax.  and  its  deposit  in  court  by  a  defendant  who  is  tbr^ai- 
ened  by  the  State  with  seizure,  and  acrainst  whom  an  injunction  ha&  issned  to 
restrain  him  from  carryinf?  on  his  business,  are  not  such  voluntary  acts  as  vill 
estop  him  from  pleading  the  unconstitutionality  of  the  tax.  and  recovering  the 
amount  of  the  tax,  if  the  same  is  adjud<;e<l  to  be  illesral. 

The  act  of  the  Lej^islature  imposing  an  additional  license  tax  on  Balo'>n-ke^p^^ 
who  firive  sint^ine  and  dancinfi:  entertainments,  in  conjunctioa  with  their  oeei:- 
pation  of  selling:  liquors,  does  not  violate  the  constitutional  reriuirement  «f 
equality  and  uniformity  of  taxation. 

Any  change  in  the  judgment  of  the  lower  court,  desired  by  the  appell*^.  must  be 
asked  for  by  him  in  a  regular  answer  to  the  appeal.  It  is  not  suffloient  to  de- 
mand it  merely  in  his  brief. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monrw^ 
J. 

J.  C,  Egan,  Assistant  Attorney  General,  for  plaintiff  and  appellee. 

B.  R.  Forman  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Defendant  owns  and  conducts — in  this  City — a  coffee 
house  or  beer  saloon,  in  which  theatrical  plays,  dancing  and  singing  are 
performed — and,  in  accordance  with  paragraph  7  of  the  Ist  Section  of 
Act  No.  14  of  1872,  the  Tax  Collector  notified  him  to  call  at  his  office 
and  pay — as  keeper  of  the  aforesaid  saloon  and  for  last  year — a  license 
of  $1000;  or  that — otherwise — he  would  proceed  to  recover  it  by  seizure. 
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He  refused  to  pay  the  liceose  thu8  demanded,  and — on  the  7th  of 
September  1877,  an  injunction  issued  from  the  3d  District  Court,  prohib- 
iting him  to  carry  on  his  saloon.  He  was — besides — cited  to  appear 
before  said  court  to  show  cause  why  he  should  not  be  condemned  to  pay 
to  the  State  the  amount  of  the  license  claimed.  He  appeared  on  the 
same  day,  alleged  that  he  had  tendered  said  amount  to  the  Collector, 
who  had  refused  to  accept  it,  renewed  his  tender  in  court,  left  it  in  the 
hands  of  the  Clerk,  and  prayed  to  be  discharged  from  further  liability, 
on  the  ground  that  the  action  filed  against  him  was  premature. 

The  Judge  on  being  informed  of  the  tender  and  of  its  deposit,  dis- 
solved the  injunction  allowed  against  defendant,  who  now  assails,  as 
unconstitutional  and  as  discriminating  between  his  and  similar  callings, 
that  part  of  act  No.  14  which  imposes  different  licenses  on  coffeehouses 
and  saloons  where  theatrical  plays,  dancing  and  singing  are  performed, 
those  where  no  such  performances  are  had,  and  on  Bar-rooms  in  and 
out  of  steamboats. 

The  assistant  Attorney  General  contends  that  defendant's  unre- 
voked tender  is  a  standing  acknowledgment  of  his  indebtedness  to  the 
State,  and  that  he  can  not  be  released  from  the  payment  of  costs,  by 
reason  of  his  tender  which  is  a  confession  of  the  debt,  and  be  heard  to 
deny  and  contest  the  liability  that  he  has  judicially  confessed.  Had 
defendant's  resista,nce  to  the  payment  of  the  license  ceased  when  he 
made  the  tender,  he  would  certainly  have  avoided  all  the  costs  of  this  liti- 
gation; but — ^sincc  his  deposit  with  the  Clerk — he  has  incessantly  opposed 
the  payment  of  the  license,  and — if  he  fails  in  his  opposition — he  must 
certainly  betir  the  expenses  of  the  appeal  he  has  taken. 

Do  his  tender  and  deposit  preclude  him  from  urging  the  unconstitu- 
tionality  of  the  license  imposed  on  his  calling?  They  do  not:  the  ten- 
der and  deposit  were  made  under  circumstances  which  repel  the  pre- 
sumption that  they  were  voluntary':  they  were  the  direct  and  immediate 
consequence  of  a  threatened  seizure,  of  an  injunction  already  allowed, 
the  execution  of  which  would  have,  at  least,  suspended  defendant's  busi- 
ness. 

"  Taxes  illegally  assessed  may  always  be  recovered  back,  if  the  Col- 
lector understands  from  the  payee  that  the  tax  is  regarded  as  illegal, 
and  that  suit  will  be  instituted  to  compel  the  refunding,  and  a  payment 
made  to  release  goods  from  seizure,  or  after  threat  of  distress  of  goods, 
is  a  payment  on  compulsion." 

Cooley  on  Taxation,  p.  B68  and  569. 

Does  the  act  of  1872  imposing  that  license  violate  the  118th  article 
of  the  State  Constitution,  which  provides  "  that  taxation  shall  be  equal 
and  uniform  ?  "  Is  the  calling  of  one  who  keeps  a  coffeehouse  or  beer 
saloon  wherever  theatrical  plays,  dancing  and  singing  are  performed 
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free  of  charge,  the  same  as  the  calling  of  one  who  keeps  a  barroom  oo 
a  steamboat  or  elsewhere,  without  such  performances  ? 

Defendant's  counsel  contends  that  the  music  and  dancing  are  mere 
accessories  to  the  business  of  selling  liquors  by  the  drink,  and  that,  a& 
his  client  charges  no  entrance  fee  to  his  establishment,  the  tax  imposed 
on  his  business  is  higher  than  that  imposed  on  others  engaged  in  a  sim- 
ilar business,  and — therefore — is  neither  equal  nor  uniform. 

The  Judge  of  the  lower  Court,  considering  that  the  iDJunction  in 
behalf  of  the  State  was  prematurely  issued,  dissolved  it  at  its  costs  and 
rendered  judgment  against  defendant  for  the  amount  of  the  lioeose, 
and  he  has  appealed. 

The  Legislature  has,  and  not  without  reason,  considered  that  there 
is  a  difference  between  the  callings  herein  before  referred  to;  for,  it 
seems  evident  that,  in  such  a  saloon  as  that  kept  by  defendant,  the 
main  attraction,  the  principal  entertainment  is  the  music,  dancing  and 
singing,  the  presence  and  performance  of  the  dancers  and  sing^^  It 
is,  in  reality,  a  concert  saloon  with  a  barroom  attached  to  it,  or  rather  a 
combination  of  the  two,  and — though  no  admission  fee  is  required  ti* 
enter  it — those  who  do  so  are  induced  and  expected  to  spend,  not 
merely  in  proportion  to  what  they  drink,  but  in  proportion  also  to  what 
they  see  and  what  they  hear,  and — we  imagine — that  expectation  is  seldom 
deceived.  Many,  who  could  take  their  drink  at  ten  diCTerent  places 
nearer  than  that  where  "those  accessories  '*  are  to  be  found,  pass  these 
ten  different  places  to  go  to  the  other.  Were  it  not  for  the  amount  c«( 
the  license — there  would  undoubtedly  be  an  indiscriminate  opening  of 
such  establishments  in  the  City;  and  it  has  often  been  held  that,  in 
cases  of  that  description,  the  object  of  the  license  is  less  to  raise  the 
revenue  by  taxation  than  to  discourage  the  occupation. 

Cooley  on  taxation,  p.  410,  and  authorities  cited  by  him. 

*'The  constitutional  requirement  that  taxation  shall  be  equal  and 
uniform  throughout  the  State,  does  not  inhibit  the  Legislature  from,  nor 
deprive  it  of  the  power  of  dividing  the  objects  of  taxation  into  classes, 
but  it  does  command  the  law-making  department  of  the  government  to 
Impose  the  same  burden  on  all  who  are  in  the  same  class." 

29th  A.  284. 

Defendant's  establishment  belongs  to  a  special  class  of  coffeehouses 
and  barrooms,  and  that  part  of  the  act  of  1872  imposing  upon  it  a 
license  which  differs  in  amount  from  those  imposed  on  coffeehouses  and 
barrooms  which  belong  to  another  and  a  distinct  doss,  does  not  conflict 
with  any  of  the  provisions  of  article  118  of  the  State  Constitution. 

It  has  escaped  the  attention  of  counsel  to  file  an  answer  to  the 
appeal,  and  ask  a  change  of  the  judgment,  as  concerns  that  part  of  it 
which   condemns  plaintiff  to    pay  the  costs  of  the  lower  court     His 
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printed  argument  alone  refers  to  that  fact,  and — as  that  argument  is  not 
the  answer,  or  equivalent  to  the  answer  required  by  law,  the  change  he 
thus  seeks  to  obtain  can  not  be  allowed. 

C.  P.  592,  888;  6th  A.  140,  38,  683;  1  A.  340. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  is  affirmed;  the  costs  of  the  appeal  to  be  paid  by  defendant. 


No.  6884. 
Lons  Bauer  vs.  Lochte  &  Cordes  and  Sheriff. 

The  plaintiff  is  entitled  to  a  suspensive  appeal  from  a  jadgrment  dissolving:  an  in- 
junction with  damafiros.  on  Rivlns  a  bond  for  a  sum  exceeding:  by  one  half  the 
amount  of  the  judgment  for  damagres. 

The  surety  on  an  injunction  bond  who  has,  in  the  decree  dissolvine  the  injunction, 
been  condemned  in  damages  in  solUio  with  his  principal,  can  not  be  surety  on 
the  bond  of  the  appeal  from  the  decree. 

A  PPEAL  from  the  Second  Judicial  District  Court    Pardee,  J. 

N.  Commandeur  for  plaintiff  and  appellant. 
JE.  N.  Wliittemore  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Louis  Bauer  enjoined  a  writ  of  seizure  and  sale,  and 
gave  bond  with  Ignatz  Berger  as  his  surety,  in  the  penal  sum  of  $500 : 
On  trial,  the  Injunction  was  dissolved,  with  twenty  per  cent  damages,  on 
31500,  the  amount  enjoined.  Bauer  took  a  suspensive  appeal  from  this 
judgment,  and  gave  bond  with  two  sureties,  Catrina  Gugenheimer  for 
$200,  and  Ignatz  Berger  for  the  entire  amount,  $525. 

Appellees  move  to  dismisB  the  appeal  on  the  ground  that  the  bond 
is  insufiQcient: 

1:  Because  the  amount  enjoined  is  $1500,  and  the  judgment  dis- 
solving the  Injunction  is  for  $300,  damages,  so  that  a  bond  for  $2700 
would  be  required: 

2:  Because  the  judgment  for  damages  is  against  Bauer  and  Ignatz 
Berger  in  solido,  and  Berger  can  not  be  surety  on  the  appeal  bond; 
because  he  is  a  necessary  party  to  the  appeal. 

First.  The  plaintiff  in  Injunction  is  required  to  give  bond  in  an 
amount  to  be  fixed  by  the  court  on  granting  the  Injunction.  If  the 
Injunction  be  dissolved,  without  damages,  the  plaintiffs  would  be  entitled 
to  a  suspensive  appeal  on  giving  bond  for  such  sum  as  the  court  might 
fix,  sufficient  to  cover  the  costs.    The  appeal  does  not  arrest  the  seizure: 


ao  6851 
45  48t 
45    488 
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the  Injunction  did  that;  and  the  Injunction  bond  is  the  iDdemoitv  to 
which  the  defendant  must  look  on  the  dissolution  of  the  iDjunctioii. 

If  the  Injunction  be  dissolved  with  damages,  plaintiffiB  would  be 
entitled  to  a  suspensive  appeal  on  giving  bond  for  a  sum  exoeeding  i^, 
one  half  the  amount  of  the  judgment  for  damages. 

Second.  In  Bowman  vs.  Kaufman,  decided  on  the  sixth  March, 
the  plaintiff  in  Injunction  appealed  from  a  judgment  dissolving  tbe 
Injunction,  and  condemning  him  and  his  surety  in  solidOj  in  damage: 
and  the  surety  on  the  Injunction  bond,  was  the  surety  on  the  appeal 
bond.  On  motion  the  appeal  was  dismissed,  on  the  g^round  that  tbe 
surety  on  the  Injunction  bond,  being  a  necessary  party,  either  as  appd- 
lant  or  as  appellee,  could  not  be  surety  on  the  appeal  bond.  See  ate? 
Dumas  vs.  Mary,  29  An.  809. 

The  other  surety,  Catrina  Gugenheimer,  bound  herself  only  for  $2W. 
and  the  appeal  bond  is  not  good  and  sufficient  in  law. 

The  appeal  is  therefore  dismissed. 


No.  6968. 
James  Litsk  vs.  Succession  op  W.  M,  Bentox. 

Ono  administrator  of  a  succession  is  not  estopped  by  mistaken  admissions  in  xh* 

ploadinGTs  of  a  suit  made  by  a  preceding:  administrator. 
The  district  court  is  utterly  without  jurisdiction  of  a  suit  by  parties  a^rainst  tb« 

succession   of  their  former  tutor,  then  under  administration  in  the  pari*!! 

court. 

APPEA!l  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Hough,  J. 

Montgomery  &  Deloney  for  plaintifif  and  appellee. 

J.  W.  Montgomery  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  1853,  on  the  9th  of  April,  Mary  C.  Lusk  wrote  her 
last  will,  and — by  that  will — left  iu  charge  of  one  Robert  C.  Gayle,  her 
minor  children  and  the  administration  of  the  property  which,  soon  after, 
they  inherited  from  her.  Gayle  was  appointed  as  tutor  of  those  chil- 
dren on  the  12th  of  July  1853.  The  inventory  of  their  parents'  estates 
amounted — including  the  value  of  the  slaves — to  311,601.70. 

From  the  uncontradicted  evidence  adduced  on  the  trial  of  this  cause. 
Gayle  disregarded  the  last  wishes  of  Mrs.  Lusk.  In  her  testament,  she 
expressly  recDmmended  that  her  children  should  receive  a  good  educa- 
tion, and — whilst  under  the  care  of  the  executor  of  their  mother's  will— 
they  attended  during  three  months  of  the  year  the  schools  of  the 
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neighborhood,  and  the  balance  of  the  time  they  worked  in  their  tutor's 
field,  and  were  clothed  and  treated  as  slaves.  Gayle  converted  to  his 
own  use  the  personal  property  and  assets  of  his  wards.  When  they 
.left  Gayle,  James — the  plaintiff— and  Squire,  his  brother — had,  between 
them,  three  mules  valued  each  at  fifty  dollars. 

Gayle  died  without  having  rendered  an  account  either  as  executor 
or  as  tutor,  and — on  the  24th  of  April  1870,  James  and  Squire  Lusk 
filed  in  the  district  court  for  the  parish  of  Carroll,  a  suit  against  his 
succession,  in  which  they  claimed  as  due  to  them  by  the  deceased,  as 
their  tutor,  the  sum  of  ten  thousand  dollars.  That  suit  was  tried  with- 
out opposition,  and  they  obtained  against  said  succession  a  judgment 
for  85495.  That  judgment  was  signed  on  the  5th  of  December  1870, 
and  therein  their  legal  mortgage  is  recognized  as  having  taken  effect 
and  bearing  on  their  tutor's  property  since  the  first  of  May  1863.  At 
the  date  of  said  judgment,  James  Lusk  was  twenty-four  years  of  age, 
and  Squire  younger.  The  latter  twice  sold  his  interest  in  said  judgment; 
to  his  brother,  on  the  Ist  of  November  1871;  and,  in  that  year,  without 
mention  of  either  the  day  or  the  month,  to  Warren  M.  Benton.  Of  these 
two  transfers,  not  one  was  recorded. 

On  the  30th  of  January  1864,  Robert  C.  Gayle,  who— in  1853— had 
been  appointed  as  tutor  to  James  and  Squire  Lusk,  sold  to  said  Benton 
the  plantation  described  in  plaintiff's  petition,  and  the  succession  of 
Gayle  being  insolvent,  plaintiff  seeks  to  subject  the  plantation  thus  sold 
to  the  satisfaction  of  his  and  his  brother's  legal  mortgage,  which — he 
alleges — has  been  duly  recorded. 

Benton  is  dead.  In  answer  to  plaintiff's  demand,  the  first  adminis- 
trator of  his  succession  admits  that  the  deceased  purchased  from  Gayle 
the  plantation  already  referred  to,  but  avers  that  he  did  so  in  good 
faith,  without  notice  of  the  claim  of  James  and  Squire  Lusk,  and  spe- 
cially denies  that  any  evidence  of  that  disputed  claim  was  ever  recorded. 

He  also  contends  that — if  it  was  recorded — the  deceased  has  pur- 
chased from  Squire  Lusk,  for  one  thousand  dollars,  his  and  his  broth- 
er's interest  in  the  judgment  which  the  latter  is  attempting  to  enforce 
against  the  property  of  said  deceased's  succession,  and  that  the 
transfer  of  that  interest,  if  null  as  to  James,  is  binding  as  to  Squire. 
That,  besides,  plaintiff's  demand  is  fraudulent  and  collusive. 

In  a  supplemental  and  amended  answer,  the  last  administrator  of 
Benton's  succession  contends: 

1.  That  the  judgment  of  the  5th  of  December  1870,  which  is  the 
foundation  of  this  suit,  was  rendered  by  a  court  having  no  jurisdiction 
of  the  matter  in  dispute  and  is  an  absolute  nullity. 

2.  That  when— in  1870 — they  sued  the  succession  of  their  tutor, 
James  and  Squire  Lusk  were  both  over  thirty  years  of  age,  and  that 


688  SUPREME  COURT  OF  liOUISIANA, 


Luftk  vs.  Suooesslon  of  Benton. 


their  claim  and  mortgage — if  any  they  had — were  then  harred  by  pre- 
scription and  extinguished  by  peremption. 

3.  That  said  judgment  was  obtained  by  fraud  and  collusion  with 
the  administratrix  of  the  succession  of  Gayle. 

To  the  filing  of  the  amended  answer,  plaintifiTs  counsel  objected,  on 
the  ground  that  it  raised  new  issues  and  contradicted  the  original 
answer,  in  which  one  of  the  administrators  of  the  succession  of  Benton 
has  claimed,  as  belonging  to  it,  the  judgment  assailed  as  an  absolute 
nullity  by  the  last  and  amended  answer.  PlaintifiTs  objection  was  over- 
ruled and  he  excepted. 

In  December  last,  plaintifiTs  demand  agcdnst  the  succession  of  Ben- 
ton was  allowed,  and  the  plantation  bought  by  said  deceased  from 
Gayle  ordered  to  be  sold  to  satisfy  said  demand.  From  that  decree,  the 
administrator  has  appealed. 

The  amended  answer  was  properly  admitted,  and  for  one  reason: 
plaintifif  contests  the  reality  of  the  apparent  transfer  to  Benton  of  bu 
brother's  Interest  in  the  judgment  of  the  5th  of  December  1870,  and 
claims  himself  the  very  same  interest,  under  a  sale  from  his  brother  to 
him.  By  the  decree  appealed  from,  he  alone  is  recognized  as  the  trans- 
ferree  and  owner  of  the  whole  of  said  judgment,  and  the  last  adminis- 
trator of  Benton's  succession  was  not  bound  by  any  mistaken  admission 
of  his  predecessor,  and  by  the  fact  that  the  latter  attached  to  his  answer 
a  document,  the  recitals  In  which  were  not  substantiated,  and  which  may 
have  been  but  the  form,  the  prpjet  of  a  transfer. 

It  is  evident  that  the  district  court  had  no  jurisdiction  of  the  suit 
of  James  and  Squire  Lusk  against  the  succession  of  their  tutor,  for 
what  he  owed  them  in  that  capacity;  and  that  they  should  have  pro- 
ceeded in  the  parish  Court  against  the  administratrix  of  said  succession, 
to  compel  her — as  such — ^to  file  an  account  of  the  tutorship  of  Gayle. 
It  is  only  in  that  juiisdictlon  that  his  liability  as  tutor  can  be  ascw- 
talned  and  fixed.    C.  P.  998;  29  A. 

In  the  suit  of  James  and  Squire  Lusk  against  the  succession  of 
Gayle,  mention  Is  made  In  the  statement  of  facts  that  a  certificate  from 
the  Recorder  showing  the  registry  of  the  evidence  of  their  legal  mort- 
gage against  their  tutor,  was  ofifered  and  received  on  the  trial — Besides^ 
it  does  not  appear  that  the  rights  and  actions  of  plaintiff  are  barred  by 
prescription,  and  they  seem  so  legitimate  that  we  are  not  disposed  to 
conclude  him  by  our  decree. 

It  is  therefore  ordered  that  the  judgment  appealed  from  is  annulled 
and  reversed,  and  this  case  dismissed  at  plaintifiTs  costs  in  both  Courts. 

It  is  further  ordered  that  plaintifiTs  right  to  institute  new  proceed- 
ings against  the  succession  of  Robert  C.  Gayle  and  Warren  M.  Benton, 
is  specially  reserved. 
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S.  T.  Austin,  Jr.,  vs.  Citizens*  Bank  and  Sheriff.  49  791 

A  mortfira«:e  creditor  may  proceed  directly  aerainst  the  property  subject  to  his  mort-  i*^^0  179/ 
irafi:e,  even  though  the  property  may  have  been  sold  for  taxes,  and  the  tax  title  ^^  6S9 
be  in  the  name  of  a  third  person,  when  it  appears  from  the  evidence  that  such  ^^ 

title  is  a  fraudulent  simulation,  and  that  the  orifirinal  mortffa£re  debtor,  who  had  fj^  Qg^ 
colluded  with  the  purchaser  at  the  tax  sale,  is  still  the  real  owner  of  the  prop-  --   -->2^ 
erty. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Hough,  J. 

J,  M,  Kennedy  and  Thomas  J,  Senimes  for  plaintiff  and  appellee. 

Armand  Pitot  for  defendants  and  appellants. 

The  opinion  of  the  court  was  dolivered  by 

Manning,  C.  J.  In  February  1872  Jane  Austin  bought  a  plantation 
situated  in  Carroll  parish  from  the  Citizens'  Bank  for  about  twenty 
thousand  dollars,  of  which  four  thousand  dollars  was  paid  in  cash  or  its 
equivalent,  and  the  residue  was  on  time.  A  mortgage  and  the  vendor's 
lien  was  retained  by  the  Bank,  and  the  purchaser  besides  assumed  the 
obligations  of  a  previous  mortgagor  of  the  same  property,  and  renewed 
all  the  stipulations  relative  to  stock  notes,  pledge,  etc.  usually  made  by 
that  Bank  in  its  sales  and  mortgages.  No  other  payment  of  any  portion 
of  the  purchase  price  was  made,  and  in  March  1876  the  Bank  proceeded 
to  foreclose  its  mortgage  through  an  order  of  seizure  and  sale,  when  the 
execution  of  that  process  was  arrested  by  an  injunction,  obtained  at  the 
instance  of  the  mortgagor's  son.    That  is  the  suit  now  before  us. 

It  appears  that  Mrs.  Austin  neglected  to  pay  the  taxes  on  the  prop- 
erty, and  in  January  1875  it  was  sold  by  the  tax  collector  and  purchased' 
by  one  C.  E.  Moss,  who  procured  from  the  Auditor  a  confirmation  of  his 
tax  title  in  the  following  November,  and  in  January  1876  sold  to  the 
plaintiff  in  injunction.  The  petition  alleges  the  plaintiff's  ownership  by 
this  chain  of  title,  avers  that  it  is  valid  and  bona  fide,  that  he  is  in  no 
manner  bound  to  pay  the  debts  of  Mrs.  Austin  to  the  Bank,  and  that  the: 
seizure  by  the  Bank  of  his  property,  thus  honestly  and  fairly  acquired,, 
to  compel  the  payment  of  the  price  which  his  mother  is  alone  bound  to 
pay,  is  a  hardship  and  grievance,  wantonly  inflicted  upon  him,  which  he 
prays  may  be  assuaged  by  a  Judgment  against  the  wrong  doer  for  five 
thousand  five  hundred  dollars  as  damages. 

The  Bank  answers,  that  the  plaintiff  is  not  the  legal  and  bonajide 
owner  of  the  property,  that  he  and  his  mother  concocted  the  scheme,  by 
and  through  which  a  nominal  title  was  vested  in  him,  for  the  purpose  of 
defeating,  or  attempting  to  defeat,  its  mortgage  and  vendor's  rights — 
that  its  mortgagor,  the  mother  of  the  plaintiff,  implored  time  and  len- 
iency from  the  Bank,  and  even  after  the  tax  sale,  of  which  she  knew, 
44 
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asked  for  further  delay  of  the  enforcement  of  the  mortgage,  withod 
acquainting  her  creditor  with  the  pretended  alienation  by  a  tax  sale,  and 
for  the  purpose  of  deluding  the  Bank  until  that  sale  should  be  oonfirmed 
by  the  Auditor — that  the  plaintifr  was  the  business  manager,  as  well  as 
son,  of  the  mortgagor  and  debtor,  through  whose  fraud  and  ill  practices, 
which  were  participated  in  by  her,  the  apparent  title  was  acquired  by 
him,  which  was  in  fact  a  simulation,  the  real  title  as  well  as  possession 
remaining  in  the  mortgagor,  and  Moss  being  interposed  to  impart  a  Bern- 
blance  of  reality  to  the  transition  of  title,  who  never  had  possession  of 
the  property  and  never  pretended  to  exercise  any  control  over  it.  Fur- 
ther defences  are  made,  resting  upon  the  pledge  of  the  Bank,  the  rela- 
tion of  the  State  to  it,  etc.  which  need  not  be  detailed. 

Moss  intervened,  alleging  that  he  was  the  creditor  of  plaintiff  in 
injunction,  and  had  his  vendor's  lien  and  mortgage  on  the  property  to 
secure  the  payment  of  the  price  for  which  he  had  made  the  sale  of  Jao- 
uary  1876,  and  prayed  that  the  plaintiff  be  decreed  to  be  the  owner  of 
the  land  subject  only  to  his  mortgage.  His  intervention  is  signed  by  an 
attorney,  bearing  the  same  name  as  the  plaintiff. 

The  fraud  and  cozenage  of  the  transaction  is  manifest  at  eveir 
stage  of  it. .  Mrs.  Austin  induced  the  Bank,  in  personal  interviews  with 
its  President,  to  forbear  pressing  the  collection  of  its  debt.  The  note 
maturing  in  May  1873  had  been  long  overdue,  but  her  solicitations  pre- 
vailed, and  the  leniency,  touchingly  besought,  was  gracefully  and  compas- 
sionately granted.  The  taxes  of  that  year,  due  in  1874,  were  left  unpaid,  and 
plaintiff  told  the  collector  to  sell  the  place  for  them,  and  Moss  says,  that 
the  plaintiff  told  him  just  before  the  tax  sale  he  (plaintiff)  wished  witness 
would  buy  the  place,  though  he  adds  with  artless  candor,  the  plaintifr 
never  told  him  to  buy  it  for  him  (the  plaintiff)  nor  for  any  one  else  in 
particular.  And  so  when  it  was  sold  in  the  following  January  (1675j 
Moss  bought  at  S3fi5.  During  that  yenr  the  President  of  the  Bank 
renewed  his  demands  upon  Mrs.  Austin  for  payment  in  a  more  peremp- 
tory manner  than  before,  and  in  October,  after  the  purchase  by  Moss  of 
the  plantation,  Mrs.  Austin  writes — '*  I  can  only  state  that  now  I  have 
no  money,  not  having  commenced  to  gin  the  crop  yet,  but  I  expect  to  be 
in  the  city  in  Jany.  and  hope  to  be  able  to  make  satisfactory  arrange- 
ments then."    Nothing  is  said  about  the  tax  sale. 

A  few  days  after  this  letter  was  written,  the  Auditor  was  applied  to 
for  the  confirmatory  title,  and  it  was  made,  and  Moss  who  had  not  taken 
possession  before,  obtained  a  judicial  order  therefor,  and  did  take  pos- 
session then  according  to  his  own  account.  It  seems  to  have  been  done 
80  quietly  that  the  tenants  of  the  place  were  not  aware  of  it.  Jjobb  than 
ninety  days  intervened  between  the  date  of  the  Auditor's  title  to  Moss, 
and  Moss*  sale  to  Austin.    The  quantity  of  land  was  eighteen  hundred 
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acres.  The  price  of  this  last  sale  was  six  hundred  dollars  cash,  and  one 
thousand  dollars  in  a  year. 

Moss  thinks,  but  is  not  certain,  that  the  tax  collector  himself  made 
the  public  auction  at  the  tax  sale,  and  adjudicated  the  property  to  him, 
but  if  mistaken,  the  deputy  did  it,  and  he  accounts  for  the  non-prodlic- 
tion  of  the  requisite  number  of  advertisements  of  the  sale  by  stating 
the  custom  of  the  collector  there  to  be  to  make  one  advertisement  by 
means  of  a  printed  slip,  called  an  *  extra '  of  the  local  newspaper,  but  he 
is  not  sure  that  such  slip  was  issued  in  this  case,  and  it  is  not  produced. 
The  collector,  testifying,  says  he  had  no  communication  with  Mrs.  Aus- 
tin about  the  taxes  or  the  sale,  but  only  with  her  son.  the  plaintiff,  to 
whom  he  said,  *  if  you  are  not  going  to  pay  the  taxes,  I  will  sell,"  and 
who  answered  *  go  on  and  sell.' 

The  statement  of  the  case,  and  the  recapitulation  of  the  evidence, 
foreshadows  our  judgment.  The  plaintiff  intrenches  himself  behind  our 
ruling  in  Lannes  v.  Work.  Bank,  29  Annual,  112,  and  insists  that  his  title 
must  be  held  good  until  it  is  annulled  in  a  direct  action.  But  that 
principle  holds  good  only  as  to  those  titles  that  are  bona  flde  and 
were  acquired  without  fraud,  or  that  are  real  and  not  simul&ted. 
Unquestionably  a  purchaser  at  a  tax  sale  may  acquire  a  good  title  to  a 
valuable  property  for  a  small  price,  if  the  requisite  formalities  have  pre- 
ceded and  attended  the  sale.  If  the  owners  of  property,  and  owers  of 
taxes,  will  now  persist  in  withholding  from  the  government  their  just 
and  lawful  contributions  to  its  support  there  is  a  way  provided  to  com- 
pel the  payment  of  them  by  a  forced  sale.  Every  country  that  relies 
upon  legally  Imposed  taxes,  instead  of  forced  loans  and  arbitrary  exac- 
tions, for  its  maintenance  and  sustenance,  recognizes  and  enforces  the 
duty  of  the  owner  of  property,  which  is  protected,  to  assist  in  the  sup- 
port of  the  government  that  protects  it 

But  no  government  will  permit  its  machinery,  constructed  to  enforce 
the  payment  of  public  dues  to  the  fisc,  to  be  used  to  manipulate  a  fraud, 
and  if  the  purchaser  is  a  party  to  the  fraud,  he  must  share  its  punish- 
ment It  might  be  very  different  if  he  were  wholly  disconnected  and 
unacquainted  with  it 

The  purchase  by  Moss  was  nothing  more  nor  less  than  a  purchase 
by  Mrs.  Austin,  the  debtor  and  mortgagor,  through  her  son,  the  plain- 
tift  The  money  paid,  as  the  price  at  the  tax  sale,  was  only  what  she, 
as  owner  of  the  property,  owed  the  State,  and  what  she  honestly  and  in 
good  conscience  ought  to  have  paid  without,  and  before,  and  to  prevent 
a  sale.  If  she  could  not  pay  it,  the  debt  being  exigeant  and  of  so  high 
a  rank,  she  should  have  acquainted  her  creditor  and  mortgagee  with  its 
imminence,  instead  of  observing  the  suspicious  reticence  which  charac- 
terized her  conduct    The  creditor's  rights,  as  mortgagee  and  vendor. 
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can  not  be  imperilled  by  the  mortgagor's  collusive  combination  viih 
others  to  interpose  an  apparent,  but  fraudulent  obstacle  in  his  way  in 
enforcing  those  rights. 

The  injunction  was  improperly  issued,  but  the  defendant  omitted  to 
ask  for  damages.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lonrer 
court  is  avoided  and  reversed,  and  the  injunction  sued  out  by  the  ifim- 
tiff  is  dissolved,  and  his  cause  is  dismissed  at  his  costs.  It  is  foither 
decreed  that  the  Citizens'  Bank,  defendant,  recover  of  the  plaintiff  the 
costs  in  the  lower  court  and  the  costs  of  appeal. 


No.  5497. 
Edward  Conery  vs.  Botchford,  Brown  &  Co. 

105  ^    No  valid  judirment  can  be  rendered  against  any  of  the  individaal  members  o!  t 

former  commercial  partnership,  who  have  not  been  cited,  on  the  oonfession  of 

an  a^ent  of  the  former  firm,  made  after  the  dissolution  of-  the  firm.  Sudi  & 

judgment  is  null  and  void. 

A  judgment  absolutely  null,  may  be  attacked  jsollaterally,  in  any  form  of  proceed- 

inff.  by  any  one  havina:  the  least  interest  to  have  the  nullity  pronounced. 
In  a  suit  to  revive  a  jud«:ment  the  defendant  may  alleire  and  prove  any  fact  showisc 
tha  absolute  nullity  of  the  judgment.    A  judgment  absolutely  null  and  void. 
can  not  be  revived.  It  is  essential  to  the  revival  of  a  judgment  that  there  sltoold 
be  a  valid  and  subsisting  one,  which  is  a  fact  for  the  plaintiff  to  establish. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleana   Lifndi, 
J. 

John  M.  Bonner  for  plaintiff  and  appellant. 

Merrick,  JRace  &  Foxier  iox  defendants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
EoAN,  J.,  and  on  the  rehearing  by  DeBlano,  J. 

EaAN,  J.  This  is  a  proceeding  under  article  2813  of  the  R  S.  of 
1870,  and  article  3547  of  the  Rev.  C.  C,  to  revive  a  Judgment  of  theSefr 
.  ond  District  Court  of  Orleans,  alleged  to  have  been  rendered  in  Decem- 
ber, 1863.  The  statute  provides  "  that  any  party  interested  in  any  judg- 
ment may  have  the  same  revived  at  any  time  before  it  is  prescribed  by 
having  a  citation  issued  according  to  law  to  the  defendant^  or  his  repie- 
sentative,  from  the  court  which  rendered  the  judgment^  tmZeM  ^etA-  \ 
ant  or  his  representatives  show  good  cause  why  the  judgment  shiM  wi 
be  revived,*'  The  cause  shown  by  the  defendants  in  this  case  is  that  the 
judgment  is  absolutely  null  by  reason  of  the  defendants  never  haTing 
been  cited,  and  because  the  firm  of  Botchford,  Brown  &  Co.  was  dis- 
solved by  the  death  of  Johnson,  one  of  its  members,  in  July,  1865,  aer- 
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eral  months  before  the  filing  of  suit  or  rendition  of  judgment^  which 
was  rendered  solely  upon  the  confession  of  one  R  A.  Bourk,  claim- 
ing to  be  the  agent  of  the  firm  of  Rotchford,  Brown  &  Co. 

The  evidence  discloses  the  death  of  Johnson  at  the  date  named  in 
the  answer;  that  there  was  no  citation  to  the  firm  nor  to  any  of  the  indi- 
vidual members;  and  that  the  judgment  was  based  solely  upon  the 
written  confession  of  Bourk,  who  claimed  to  act  under  and  by  virtue  of 
a  power  of  attorney  given  in  1858,  by  the  firm  of  Botchford,  Brown  db 
Co.,  and  not  by  the  indiTndual  members.  The  original  petition  did  not 
pray  for  citation  to  a  judgment  against  the  firm,  but  only  to  and  against 
the  individual  members,  none  of  whom,  as  we  have  seen,  were  cited, 
and  one  of  whom  was  at  the  time  dead.  Bourk  answered  for  "the 
defendants,"  confessing  and  consenting  to  judgment  as  prayed  for, 
which  was  accordingly  entered  against  the  individual  members  of  the 
■firm  in  solidOy  and  not  against  the  firm.  The  power  of  attorney  to  Bourk 
was  from  the  firm  eo  nomine;  was  signed  by  but  one  member  of  the 
firm  for  it,  and  contained  no  stipulation  or  authorization  for  any  pur- 
pose from  the  individual  members  of  the  firm  to  act  for  or  represent 
them  in  any  manner  whatever,  and  no  judgment  was  prayed  for  or  ren- 
dered against  the  juridical  beiug,  the  partnership,  which  alone  he  was 
ever  authorized  to  represent  for  any  purpose.  It  is  therefore  not  neces- 
sary to  inquire,  under  this  state  of  facts,  whether,  had  such  judgment 
been  rendered  after  the  dissolution  of  the  firm  by  the  death  of  Johnson, 
without  the  knowledge  of  Bourk,  its  mandatory,  it  would  have  effect,  nor 
whether  he  had,  under  the  mandate,  power  to  confess  judgment.  It  may, 
however,  not  be  out  of  place  to  remark  that  it  was  expressly  held  by  this 
court  in  Brashear  vs.  Dwight,  2  A.  404,  that  the  presumed  continued  ex- 
istence of  the  firm  for  the  purpose  of  its  obligation,  by  reason  of  dealings 
without  notice  of  dissolution,  which  can  only  be  maintained  upon  the 
doctrine  of  the  united  agency  of  the  partners,  is  very  distinct  from  "  the 
manner  of  bringing  the  partners  of  a  dissolved  partnership  into  court." 
In  that  case  the  plaintiff,  one  of  the  members  of  a  commercial  firm, 
enjoined  the  execution  of  a  judgment  against  the  firm,  upon  the  ground 
that  he  had  never  been  cited,  and  had  no  knowledge  of  the  suit  until 
the  seizure  of  his  property  by  the  sheriff,  and  that  the  citation  was 
served  upon  one  of  his  partners  after  the  dissolution;  and  the  court 
held  that  he  was  entitled  to  personal  citation,  and  that  the  judgment 
could  not  be  executed  against  him.  It  needs  no  citation  of  authority 
for  the  proposition  that  a  partnership  is  an  "  ideal "  or  juridical  "  being," 
as  perfectly  distinct  from  the  individuals  who  compose  it  as  one  individ- 
ual person  is  from  another,  as  was  said  in  Tury  vs.  Harris,  10  A.  625; 
and  that  a  power  of  attorney  or  mandate  from  the  partnership  gives  no 
power  to  represent  the  partners  as  individuals.    This  was  expressly 
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ruled  in  regard  to  the  same  power  of  attoiney  in  Johnson  vs.  Bro^, 
18  A.  337,  in  which  case  one  of  the  present  defendants  was  sole  defend- 
ant There  was  then  no  citation  to  or  representation  of  any  of  the 
defendants  in  the  original  suit  in  which  the  judgment  was  rendered,  ibe 
revival  of  which  is  here  sought. 

"  Citation  being  the  essential  ground  of  all  civil  actions  in  ordinaiy 
proceedings,  the  neglect  of  that  formality  arifiuh  radically  all  proceed- 
ings had,  unless  the  defendant  have  voluutarily  appeared  to  the  suit 
and  answered  the  demand."  C.  P.  article  206.  The  nullity  may  be 
alleged  even  collaterally  in  any  form  of  proceeding,  by  any  one  haviDg 
the  least  interest  to  have  the  nullity  pronounced.  1  K.  S.  9;  21  A.  26; 
Williams  vs.  Clark,  11  A.  761;  24  A.  252;  8  N.  S.  145;  6  L.  K.  577. 

In  order  to  constitute  a  suit  or  action  there  must  be  at  least  two 
parties  present  or  represented.  C.  P.  article  99;  6  N.  S.  517;  4  Li.  158;  5 
L.  424;  17  L.  479. 

No  valid  judgment  can  be  rendered  against  a  party  where  there  » 
no  suit,  nor  where  he  has  not  been  legally  cited.  17  A.  91;  21  A.  613; 
same  630;  Michie  vs.  Brown  &  Co.  et  al.,  20  A.  75,  a  case  where  citation 
was  served  at  the  place  of  business  of  the  firm  after  its  dissolution  and 
without  notice  of  dissolution  upon  an  agent  of  one  of  the  partners,  who 
was  also  chief  clerk  of  the  firm,  and  the  court  held  that  '*  the  citatioo 
was  insufiQcient  and  the  judgment  without  effect." 

It  is  elementary  that  suit  can  not  be  brought  against  a  dead  man, 
and  our  own  Code  of  Practice  points  out  the  mode  of  prc>ceeding  where 
one  dies  against  whom  there  is  a  cause  of  action.,  Article  120.  It  is, 
however,  urged  by  counsel  that  article  2813  of  the  R  S.  and  artide  3547 
of  the  B.  C.  C.  only  fix  the  prescription  of  judgments,  and  the  mode  d 
arresting  that  prescription;  and  that  under  this  proceeding  to  revives 
judgment,  it  can  not  be  aonulled  or  pronounced  null.  That  is  very  true 
as  to  all  relative  nvllities,  but  not  as  to  absolute  nullities,  such  as  the 
want  of  citation,  without  which  there  was  and  could  be  neither  suit  nor 
valid  judgment,  as  we  have  seen.  It  is  essential  to  the  revival  of  a 
judgment  that  there  should  be  a  subsisting  one.  That  the  party  seek- 
ing revival  has  such  valid  judgment  is  an  essential  allegation  and  faot  to 
be  proven  in  a  proceeding  to  revive  it;  and  if  it  be  essential  both  to 
allege  and  prove  its  valid  existence,  that  fact  may  be  disproved  by  the 
defendant,  and  certainly  constitutes  not  only  "  good  cause  "  against  the 
revival,  in  the  language  of  the  statute,  but  the  best  possible  cause  (i.  e.V 
that  what  has  the  form  of  and  appears  to  be  a  valid  and  subsLsting 
judgment  is  not  so  either  in  fact  or  law. 

It  would  indeed  be  a  vain  thing  to  vex  the  courts  with  inquiry  and 
the  defendant  with  citation  if  he  were  not  allowed  to  contest  the  very 
existence  of  the  thing  sought  to  be  revived,  and  equally  vain  would  be 
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the  revival  if,  in  fact,  the  judgment  had  no  real  existence,  or  force  In 
law  as  such.  Courts  of  justice  deal  with  the  substance  and  not  the 
shadow  of  causes.  It  can  not  be  for  a  moment  doubted  that  a  party 
condemned  without  citation  or  hearing  could  sue  to  have  that  fact  judi- 
cially determined,  and  yet  more  evidently  that  he  may  use  the  same 
fact  as  an  exception  to  preserve  his  rights  if  sued.  C.  P.  article  20. 
This  he  may  do  at  any  time  the  judgment  so  obtained  is  sought  to  be 
enforced  against  him,  for  any  purpose  or  in  any  manner;  and  even  could 
it  be  held  that  he  must  bring  such  suit  within  a  fixed  time,  as  it  can  not 
by  the  express  terms  of  article  612  C.  P.  Nowhere  and  to  no  class  of 
cases  is  more  applicable  the  maxim:  "  Quce  temporalia  sunt  ad  agendum 
perpetua  sunt  ad  excipiendum."  We  have  been  referred  by  plaintiffs 
counsel  to  the  cases  of  Drogue  and  Moreau,  23  A.  173;  Carondelet  Canal 
Navigation  Company  vs.  De  St.  Romes,  23  A.  437;  and  McStea  vs.  Rotch- 
ford, Brown  &  Co.,  decided  by  the  present  court,  and  reported  in  29  A.  p. 
69.  These  are  all  suits  to  revive  judgments.  The  first  case  decides 
nothing  except  that  in  a  proceeding  to  revive  a  judgment  the  question 
whether  it  was  rendered  upon  sufficient  evidence  can  not  be  inquired 
into.  The  case  was  twice  before  our  predecessors,  and  is  first  reported 
in  21  A.  p.  639,  from  which  it  appears  that  it  was  remanded  because  the 
record  did  not  contain  satisfactory  evidence  of  the  existence  of  the  judg- 
ment and  of  its  ownership  by  the  plaintiff,  it  appearing  that  the  judg- 
ment was  rendered  by  default  and  no  citation  appeared  in  the  record  as 
originally  sent  up;  a  fact  which  the  court  considered,  as  we  do  in  tfce 
present  case,  essential  to  the  existence  of  the  judgment.  The  present 
court  also  held  in  a  case  not  reported,  decided  at  Monroe  in  July  last, 
that  in  a  proceeding  to  revive  the  evidence  upon  which  the  judgment 
was  rendered,  the  basis  of  the  claim  sued  on  could  not  be  inquired  into. 
In  the  St.  Romes  case  the  defendant  averred  that  she  was  not  legally 
cited  and  had  not  signed  nor  authorized  the  signing  of  the  obligation 
sued  on.  The  court  said:  "The  record  shows  she  was  legally  cited," 
and  that  the  other  ground  of  defense  should  have  beeu  established 
before  judgment,  and  was  not  a  defense  in  such  action.  The  29th  A. 
case  of  McStea  vs.  Rotchford,  Brown  &  Co.  is  the  only  one  which  seems 
to  support  the  views  of  the  plaintiffs  counsel.  An  evident  error  crept 
into  the  opinion  in  that  ca<te  in  regard  to  the  decision  in  the  St  Romes 
case,  in  which  as  we  have  seen  the  court  did  not,  as  stated  in  the  opinion 
in  the  McStea  case,  "  reject"  the  plea  of  want  of  citation,  but  on  the  con- 
trary said  that  "  the  record  dispi*oved  the  truth  of  the  plea."  There  was 
at  the  time  considerable  hesitation  on  the  part  of  some  members  of  the 
4».ourt  as  to  the  decision  itself,  and  it  will  be  observed  that  it  was  said 
"perhaps  a  total  and  entire  want  of  citation  to  any  one  might  be 
pleaded,"  and  the  effect  of  the  decision  was  carefully  guarded  and  con- 
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fined  to  the  arresting  of  prescription,  without  in  any  manner  Talidatug 
the  judgment  if  affected  with  nullities.  Further  reflection  and  examitt- 
tion  of  authority  in  the  present  case  leave  upon  our  minds  no  room  for 
doubt  upon  the  subject  The  want  of  citation  in  the  orig^al  suit  affeets 
the  judgment  with  such  absolute  nullity  that  it  may  be  pleaded  erea  in 
an  action  to  revive  under  the  statute  for  the  arreetin^r  of  piescriptKio, 
and  constitutes  good  cause  why  no  judgment  of  revival  should  be 
rendered. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  jodgmem 
appealed  from  be  and  it  is  affirmed  with  costs  of  both  courts. 


Manning,  C.  J.  I  adhere  to  the  doctrine  of  the  previous  cases,  aod 
enforced  with  some  elaboration  in  McStea  v.  Rotchford,  29  AnDoaL  69, 
and  re-affirmed  in  Burnside  v.  Rotchford  and  Pace  v.  Marburv,  both 
decided  last  year  and  unreported. 

There  can  be  but  one  issue  in  a  suit  to  revive  a  judgment,  and  that 
is  whether  it  exists — not  whether  it  ought  to  exist,  or  ought  ever  to 
have  been  rendered,  but  simply  and  solely  whether  such  a  judidal  act 
was  ever  done  as  rendering  it.  And  this  is  obvious  to  my  mind  wboi 
you  consider  how  and  why  a  suit  for  revival  is  institut-ed.  A  salt  d 
that  kind  was  unknown  to  our  law  until  a  few  years  ago.  The  first  ow 
ever  instituted  was  probably  in  1861,  and  they  became  necessary  becaose 
an  Act  of  1853  had  taken  judgments  out  of  the  category  of  impreaciip- 
tible  things:  That  law  made  a  judgment  prescriptible  by  the  lapne  o( 
ten  years,  and  if  it  had  stopped  there,  there  would  have  been  no  m«ns 
of  averting  prescription,  for  whil^  the  law  has  always  declared  that 
notes  and  mortgages  etc  shall  be  prescribed,  it  has  in  the  same  breatb 
told  you  how  to  prevent  its  acquisition.  Therefore  because  the  act  o( 
1853  made  a  judgment  prescriptible,  it  had  to  provide  the  means  ci 
averting  prescription,  and  that  is  all  it  does.  That  is  its  sole  object,  ani 
its  title  is  terse  and  significant — *  an  act  relative  to  the  prescripUoo  of 
judgments.'    Acts  1853,  250. 

When  then  you  admit  any  other  issue  in  a  suit  for  the  revival  of 
a  judgment  than  judgment  vel  ?jow,  you  apply  the  statute  to  other  pur- 
poses than  those  it  was  designed  for.  If  you  permit  a  party  to  plead 
causes  of  nullity  you  virtually  construe  it  as  an  amendment  to  art  U^ 
of  the  Code  of  Practice,  which  has  for  its  object  the  designation  of  the 
modes  of  annulling  a  judgment 

I  must  also  maintain  the  correctness  of  the  interpretation  put  apcn 
the  St  Romes  case  in  the  opinion  read  by  me  in  McStea  v.  Rotchford, 
and  I  do  this  with  great  deference  to  the  contrary  views  just  expreeaed 
by  my  coUee^ues.    The  enunciation  there  made  that  "  the  object  of  th» 
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proceeding  is  merely  to  keep  ia  force  the  judgment  rendered  in  1859  by 
interrupting  prescription,"  contains  the  gist  of  the  controversy,  and  in 
my  judgment  is  the  true  exposition  of  the  law,  and  it  has  been  so  held 
in  every  case  by  this  court  until  the  present  one. 

If  there  had  never  been  any  prescription  applied  to  judgments, 
there  would  never  have  beec  any  occasion  to  revive  them.  The  suit  to 
revive  is  merely  the  means,  and  the  sole  means,  to  prevent  prescription, 
and  the  only  inquiry  in  such  suit  is,  was  such  judgment  ever  rendered  ? 
A  judgment  of  revival  does  nothing  more  than  decree  that  such  judg- 
ment had  been  theretofore  rendered,  and  does  not  preclude  any  attack 
upon  it  from  any  quarter  for  any  cause  save  only  prescription,  which  the 
statute  of  1853  was  specially  designed  to  save. 


On  Reheabing. 

DeBlanc,  J.  In  1863,  on  the  7th  of  December,  a  judgment  rendered 
two  days  before  in  favor  of  Conery  and  against  the  defendants,  was 
signed  by  the  Judge  of  the  second  district  Court 

In  1873,  on  the  30th  of  January,  Conery  instituted  an  action,  for  the 
use  of  Charles  Gallagher,  to  have. said  judgmeQt  revived.  This  action 
is  brought  against  the  succession  of  Joseph  H.  Johnston,  Philip  Rotch- 
ford,  an  absentee,  and  Shepherd  Brown,  a  resident  of  the  City,  who 
heretofore  composed  the  commercial  firm  of  Rotchford,  Brown  &  Co. 

The  granting  of  plaintiffs  application  is  opposed,  on  the  g^unds: 

1.  That  the  judgment  sought  to  be  revived  was  rendered  without 
citation  to  the  interested  parties,  on  the  confession  of  one  Bourk,  then 
pretending  to  be,  but  who  was  not  the  agent  of  said  :flrm. 

2.  That — to  the  knowledge  of  Bourk,  Conery  and  Gallagher — that 
judgment  was  rendered  after  the  dissolution  of  said  firm  by  the  with- 
drawal of  Rotchford  and  the  death  of  Johnston. 

The  time  when  Rotchford  withdrew  from  the  partnership  was  not 
shown  on  the  trial,  but  it  was  shown  that  Joseph  H.  Johnston  died  on 
the  3l8t  of  July  1863,  four  months  and  five  days  before  the  rendition  of 
the  judgment  which  plaintiiT  is  attempting  to  revive. 

On  the  15th  of  March  1870,  Charles  Gallagher  addressed  a  note  to 
Bourk,  the  agent  of  said  firm,  to  enquire  whether  Jie  knew,  when  he  was 
cited  in  that  capacity,  in  December  1863,  that  Joseph  H.  John«iton  was 
dead.  Bourk  answered  in  writing  that  he  did  not.  The  letter  and  the 
answer  were  introduced  in  evidence,  without  objection  on  defendant's 
part 

On  the  trial,  plaintifTs  counsel  holding  a  document,  said  to  Bourk, 
who  was  then  on  the  stand  as  a  witness:  "Look  at  this,  Mr.  Bourk." 
The  witness 'examined  the  document,  did  not  swear  that  his  signature 
was  attached  to  it,  or  that  he  had  ever  seen  it;  and — without  any  fur- 


698  SUPREME  COURT  OF  LOUISIANA, 


Conery  vs.  Botch  ford.  Brown  A  Co- 


ther  examination  tending  to  identify  the  paper  which  be  tiien  Md, 
plain tifTs  counsel  offered  it  in  evidence  as  '^written  memorandum  marktd 
A."  That  memorandum  is  Grallagher's  letter  to  Bourk  and  the  lattefs 
answer  to  it 

The  agent's  incomplete  declaration  on  this  important  point  leaTo 
the  impression  that  he  knew,  when  he  confessed  the  judgment,  tiiK 
•Johnston  was  dead,  the  partnership  dissolved,  his  mandate  at  an  Gi± 
If  so,  the  judgment  sought  to  be  revived  has  never  had  any  legfiX  exist- 
ence: but  plaintiff's  and  defendant's  failure  to  either  verify  or  cootn- 
dict  the  contents  of  the  memorandum  now  before  us,  compels  us  to 
remand  this  case. 

If,  by  the  parties*  course,  we  were  not  precluded  from  referring  to  a 
petition  copied  in  the  transcript  and  which  forms  the  very  basis  of 
Conery 's  judgment,  we  would  certainly  have  adhered  to  our  first  decs- 
ion:  but  our  attention  has  been  tardily  called  to  the  fact  that — instad 
of  relying,  as  they  should  have  done,  on  the  pleadings  filed  in  C5onefT» 
suit — the  parties  have  selected  and  placed  before  us  but  fractions  of  tbt 
same,  nnd — in  so  doing — removed  from  the  range  of  our  consideratiofi 
the  petition  alluded  to. 

We  deem  it  proper  to  state  that — in  passing  on  an  application  to 
revive  a  judgment,  the  Court — unless  restricted  by  the  parties' coar» 
and  by  an  exclusive  statement  of  facts,  has  the  right  to  and  should  coa- 
sider — whether  actually  introduced  or  not — every  pleading  filed  in  tiie 
suit  in  which  the  judgment  was  obtained. 

It  is  therefore  ordered  and  adjudged  that  our  former  decree  Is  srt 
aside,  the  judgment  appealed  from  avoided  and  reversed,  and  this  case 
remanded  to  the  lower  Court  to  be  proceeded  in  according  to  law;  the 
costs  of  the  appeal  to  be  paid  by  plaintiff. 


On  Rehearing. 

Manning,  C.  J.  I  am  constrained  to  dissent  from  this  judgmeot 
also,  because  I  think  the  plaintiff  is  entitled  to  a  revival  of  the  original 
judgment  as  prayed,  and  as  this  case  overturns  our  jurisprudence  on 
this  question,  I  will  once  for  ail  give  the  reasons  for  my  construction  d 
the  Act  of  1853. 

I  base  my  construction  of  it  both  upon  reason  and  authority. 

Upon  reason,  by  ascertaining  its  true  intent  and  meaning  in  that 
way,  pointed  out  by  the  Great  Commentator  as  one  of  the  surest  and 
safest  means  of  learning  it  "  The  most  universal  and  effectual  way  of 
discovering  the  true  meaning  of  a  law,  says  Sir  Wm.  Blackstone,  when 
the  words  are  dubious,  is  by  considering  the  reason  and  spirit  of  it,  or 
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the  cause  which  moved  the  legislator  to  enact  it,  for  when  this  reason 
ceases,  the  law  itself  ought  likewise  to  cease  with  it"  1  Com.  6L  And 
in  another  place  he  says,  it  is  useful  and  often  necessary,  in  order  to 
arrive  at  the  true  meaning  of  a  new  law,  to  ascertain  what  was  the  defect 
in  the  old  law  that  had  to  be  remedied,  and  to  remedy  which  the  new 
law  was  made.  And  again,  a  non-enacting  part  of  a  law,  as  the  pream- 
ble, is  often  called  in  to  help  the  construction  of  an  act  of  parliament. 

How  much  more  shall  the  title  of  a  law  be  called  in  to  help  the  con- 
struction of  one  of  our  statutes,  when  by  express  constitutional  com- 
mand, every  law  can  embrace  but  one  object,  and  that  object  must  be 
expressed  in  its  title. .  Const.  1852  art.  115.  That  was  the  organic  law  in 
force  when  in  1853,  the  legislature  passed  *an  Act  relative  to  the  prescrip- 
tion of  judgments.'    Acts,  p.  250. 

The  old  law  was,  that  judgments  were  imprescriptible,  or  to  speak 
more  accurately,  no  fixed  time  had  been  set  for  the  prescription  of  a 
judgment  eo  nomine.  The  object  of  the  new  law  was  to  fix  a  time — to 
establish  with  certainty  a  period,  the  lapse  of  which  would  affect  judg- 
ments as  notes,  or  other  obligations  were  affected  by  the  lapse  of  time — 
and  thus  to  introduce  a  new  rule  or  principle  into  our  law  quoad  judg- 
ments. If  it  had  then  been  contended,  under  the  Act,  that  one  might 
attack  a  judgment  because  of  alleged  nullities — that  you  might  inquire 
whether  the  judgment  ought  to  have  been  rendered — that  you  might 
shew  a  doffctive  citation,  or  an  illegal  consideration  for  the  contract 
which  the  judgment  gives  effect  to,  or  that  a  document,  such  as  a  power 
of  attorney,  in  evidence  on  the  trial  when  that  judgment  was  rendered, 
was  void— or  that  any  other  evidence  then  used  was  inadmissible,  or  that 
all  of  it  together  was  insufficient — if  any  attempt  to  annul  the  original 
judgment  for  any  of  these,  or  other  like  reasons,  had  been  made,  the 
answer  would  have  been  that  the  object  of  the  Act  is  not  the  annul- 
ment of  judgments — that  it  can  not  embrace  more  than  one  object, 
which  is  the  prescription  of  judgments,  and  that  object  is  expressed  in 
its  title,  and  I  can  not  perceive  why  this  objection,  which  would  have 
been  unanswerable  then,  has  lost  its  force  from  the  mere  incorporation 
of  this  Act  in  the  Revised  Statutes  without  its  title,  as  are  all  other 
statutes. 

If  the  intent  of  the  legislator  had  been  to  provide  by  this  act  a  new 
mode  of  annulling  judgments,  or  a  new  mode  of  revising  or  reversing 
them,  its  title  would  have  been,  *an  act  relative  to  the  prescription  of 
judgments,  and  to  the  manner  in  which  they  may  be  annulled,  and  to 
provide  a  mode  of  reversing  them  otherwise  than  by  appeal.'  The 
Code  of  Practice  had  definitively  set  out  the  four  modes  by  which  judg- 
ments could  be  revised,  set  aside  or  reversed,  viz,  by  a  new  trial,  by  an 
appeal,  by  an  action  of  nullity,  and  by  rescission,    art.  556.    And  it  had 
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also  defined  the  causes  for  which  this  third  mode  might  be  employed, 
arts.  605 — 1.  But  by  construing  this  act  of  1853,  so  as  to  let  in  by  way 
of  cause  shewn  to  a  demand  for  revivor,  the  defences  that  either 
were  not  made,  or  were  unsuccessfully  made,  to  the  original  action,  ib 
not  only  to  construe  it  as  providing  a  new  and  additional  mode  of 
annulling  a  judgment,  but  also  as  providing  and  authorizing  a  method 
of  reversing  a  judgment^  which,  until  this  case,  was  supposed  could 
only  be  done  on  an  appeal. 

What  then  is  the  justification  of  this  construction?  My  brethren 
rest  it  upon  the  clause — unless  the  defendant  shew  good  cause  why  the 
judgment  should  not  be  revived.  What  is  the  use  of  enacting  that  a 
judgment  may  be  revived  unless  good  cause  be  shewn  why  it  should 
not  be,  if  in  the  proceeding  for  its  revival  you  are  not  permitted  to 
shew  all  good  causes? 

The  first  answer  to  this  question,  which  contains  as  in  a  nutshdl 
the  whole  argument  for  the  construction  of  the  statute  now  adopted,  ib 
that  already  mentioned,  viz,  that  you  must  construe  the  statute  by 
reference  to  the  state  of  the  law  existing  at,  and  the  circumstances  sur- 
rounding and  attending  its  passage,  and  when  these  so  manifestly  and 
unerringly  point  to  a  particular  and  special  thing  as  the  sole  object  of 
the  legislature  In  its  enactment,  you  can  not,  consistently  with  the  undis- 
puted rules  of  construction,  apply  it  to  other  objecta  And  the  force  of 
this  consideration  is  redoubled,  and  the  point  or  idea,  or  principle 
stands  out  in  bolder  relief  when  it  is  perceived  that  disregard  of  it  revo- 
lutionizes the  whole  theory  of  legal  construction,  and  displaces  the  oxder 
and  regularity  and  gradation  of  judicial  proceedings,  for  when  was  it 
ever  broached  before,  that  where  a  party  refused  to  take  the  next 
step  after  a  judgment  had  wrongfully  condemned  him,  viz  to  appeal  for 
its  reversal,  after  a  new  trial  had  been  denied  him;  and  when  he  neg- 
lected or  abandoned  his  remedy  by  an  action  of  nullity,  that  he  could, 
under  cover  of  a  statute  made  for  another  purpose,  accomplish  what 
until  then  could  be  accomplished  only  by  an  appeal  or  by  an  action  of 
nullity. 

But  another  answer  is,  that  analogy  and  a  comparison  of  other  sys- 
tems of  law  in  the  parts  corresponding  to  this  novel  feature  in  our  own, 
shew  us  what  this  act  means. 

At  common  law,  writs  of  execution  must  be  sued  out  within  a  year 
and  a  day  after  the  judgment  is  entered,  otherwise  the  court  concludes 
prima  fade  that  the  judgment  is  satisfied  and  extinct  But,  as  provided 
by  statute  13  Edw.  1.  c.  45,  a  writ  of  scire  facias  will  be  granted  after 
that  time  has  passed,  '*  for  the  defendant  to  shew  cause  why  the  judg- 
ment should  not  be  revived.*'  I  have  quoted  the  exact  language  of 
Blackstone  in  this  last  sentence,  3  Ck>m.  421,  and  the  reproduction  of 
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these  ideatical  words  in  our  statute  of  1853,  is  not  an  accidental  circum- 
stance. The  process  mentioned  in  the  statute  equally  well  displays  the 
kinship  of  our  act.  It  would  seem  that  it  did  not  even  contemplate  a 
suit,  but  only  a  'citation'  to  the  party  to  shew  cause.  These  indicia  shew 
that,  when  the  legislature  had  in  view  the  application  to  judgments  in 
our  system  of  those  rules,  which  had  obtained  elsewhere,  and  for  the 
first  time  created  for  them  a  presumption  of  payment  which  until  then 
it  ignored,  and  was  preparing  a  law  to  give  effect  to  this  presumption, 
that  it  sought  guidance  from  the  parallel  provision  of  a  system  of  law, 
in  use  in  the  adjoining  and  other  States,  and  adopted  the  same,  or  a 
kindred,  proceeding  here  to  effect  what  had  been  long  effected  there, 
and  no  one  will  argue  that  because  it  did  not  call  it  a  scire  facias,  there- 
fore it  is  not  substantially  the  same  thing.  The  whole  system  of  record- 
ing evidences  of  title  to  property  is  of  American  origin,  and  in  most  of 
the  States  it  is  called  *  registering,'  and  the  officer  who  performs  that 
duty  is  called  a  'Register,'  but  it  would  scarcely  be  argued  that  because 
we  call  him  '  Recorder,'  and  his  work  '  recording,'  that  there  is  any  dif- 
ference in  the  nature  of  the  functions. 

I  have  said  that  I  based  my  construction  of  this  Act  upon  authority 
as  well  as  reason. 

1863  is  the  first  and  earliest  date  when  any  judgment  could  be  pre- 
scribed in  this  State,  and  the  first  suits  for  revival  were  therefore  com- 
menced a  year  or  two  before,  and  hence  we  find  no  decisions  in  this 
State  upon  the  statute  we  are  considering,  until  the  resumption  of  this 
court's  business  after  the  dose  of  the  war.  In  all  of  the  de<sisions,  with- 
out exception,  until  the  present  case,  the  doctrine  has  been  held  and 
maintained  that  the  sole  object  of  the  statute  of  1853  was  to  apply  pre- 
scription to  judgments,  and  to  specify  and  formulate  the  manner  of 
averting  it.  We  held  in  an  unreported  case  at  Monroe  last  summer, 
where  the  defendant  attempted  to  shew  for  cause  why  a  judgment 
should  not  be  revived,  that  the  consideration  of  the  note  for  which  it 
was  rendered  was  illegal,  that  he  could  not  be  permitted  to  go  into  that 
defence,  and  this  was  in  harmony  with  McStea  v.  Rotchford,  29  Annual, 
60.  which  was  itself  but  a  reiteration  of  the  principle. previously  adjudi- 
cated, but  perhaps  not  till  then  so  sharply  defined.  Since  the  opinion  in 
this  case  was  read  on  the  first  hearing,  another  case  presented  the  ques- 
tion of  revival  of  a  judgment  which  had  beeo  rendered  against  one  de- 
fendant upon  a  citation  addressed  to,  and  served  upon  another  defend- 
ant, and  the  majority  of  the  court  held  this  want  of  citation  could  be 
inquired  into  in  the  suit  for  revival.  These  two  cases  are  the  ojUy  de- 
parture from  the  rule  established  by  all  the  previous  decisions. 

1  think  the  solitary  question  that  a  court  can  consider  in  an  action 
of  revivor  under  this  statute,  is->was  the  judgment  rendered,  the  revival 
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of  which  is  sought;  and  where  the  original  plaintiff  brings  the  actkufer 
revival,  the  only  evidence  necessary  to  entitle  him  to  a  judgment  is  a 
certified  copy  of  the  original  judgment  rendered  in  his  favor. 

If  that  judgment  ought  never  to  have  been  rendered, — if  it  eontaa^ 
extrinsic  or  intrinsic  vices  which  destroy  its  l^gal  existence— the  paitr, 
against  whom  it  is  rendered,  may  have  it  reversed  on  appeal  or  nar 
annul  it  by  an  action,  and  to  these  methods  alone  he  is  remitted  for  re- 
lief. He  can  not  avail  himself  of  this  peculiar  proceeding,  provided  bra 
special  statute  for  a  special  purpose,  to  accomplish  what  other  sad 
general  laws  have  alTorded  him  ample  means  and  opportunity  to  do. 
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No.  7068. 

SuccKssioN  OF  Walter  O.  Win>'. 

When  it  appears  that  neither  creditors,  nor  other  parties  in  interest  have  beendii^ 
to  oppose  a  tableau  of  debts  filed  by  an  executor,  and  that  there  are  no  faad^tn 
distribute,  and  no  funds  had  been  collected  or  disbursed,  the  homolocatiGBci 
such  a  tableau  is  not  bindincr  on  the  creditors,  or  heirs,  and  they  can  net  b^ 
called  in  by  mere  publication  to  establish  or  oppose  it. 

A  succession  can  not  be  bound  by  a  tableau  filed  by  the  attorney  at  law  of  the  exen- 
trix.  who  is  absent  from  the  State,  and  when  it  appears  that  theattornerw 
not  specially  authorized  to  file  the  tableau,  and  that  the  executrix  was  i^oniii 
of  what  was  put  down  on  it. 

It  is  only  a  creditor  who  has  obtained  a  lesal  acknowledgment  of.  or  a  jadisiii€iii 
recofirnizinfiT  his  debt,  that  is  entitled  to  provoke  a  sale  of  suocession  propertrt'' 
'  pay  his  debt. 

A  PPEAL  from  the  Parish  Court  of  Rapides  parish.     Clements,  J. 

James  G,  White,  Michael  Ryan,  and  Bobert  P.  Hunter  for  appellees. 

R  A,  Hunter  and  K  J.  Bowman  for  executrix  appellant 

The  opinion  of  the  court  was  delivered  by 

EoAK,  J.  The  plaintiiSs  in  the  rules  claim  to  be  creditors  ol  the 
succession:  Byan  &  White  for  82000  for  services  as  attomeyB  in  the  sac- 
cession;  Mrs.  Barlow  for  81000  also  for  services  as  attorney  r^deredto 
the  succession  by  her  deceased  husband,  H.  C.  Barlow;  Solibellos  for  I4O00, 
evidenced  by  note  subject  to  a  credit;  Winn  died  in  1861;  his  suocessiQii 
was  opened  in  1862.  In  1869  a  tableau  of  debts  was  filed  by  the  attor- 
neys for  the  then  executrix,  Mrs.  Winn,  now  wife  of  Richards,  uponwhidi 
appear  the  claims  of  the  several  plaintiflb  in  the  rules  as  debts  of  the 
succession.  It  was  homologated  by  the  parish  Judge,  H.  C.  Barlow,  irho 
himself  figured  upon  it  as  a  creditor  for  the  same  debt  now  daimed  bj 
his  widow,  plaintiff  in  one  of  the  rules. 

There  were  a  large  number  and  amount  of  other  claims  on  the  tab* 
leau,  but  it  does  not  appear  that  there  were  any  funds  to  distribute;  ob 
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the  contrary,  the  evidence  both  on  the  face  of  the  tabltfau  and  other- 
wise shows  the  absence  of  funds.  The  succession,  formerly  a  very  large 
one,  consisting  of  lands,  slaves,  etc.,  is  shown  to  be  now  insolvent.  May- 
fleld,  who  claims  to  be  a  creditor  to  a  large  amount  as  holder  of  promis- 
sory notes  of  the  deceased,  opposes  the  demands  of  the  plaintilfe  in  the 
several  rules  on  various  grounds,  similar  to  those  set  up  by  the  executor. 
They  in  turn  denied  that  he  was  a  creditor,  and  averred  that  if  he  ever 
had  been  his  claim  was  prescribed.  The  executor  resisted  the  rules 
upon  the  ground  that  until  the  plaintifiTs  had  been  recognized  as  credi- 
tors by  a  valid  judgment  or  by  an  acknowledgment  of  the  executor  ac- 
cording to  law  they  were  not  entitled  to  be  heard  or  to  interfere  in  the 
succession.  That  the  tableau  of  debts  upon  which  they  based  their 
claims  was  an  absolute  nullity.  First,  because  the  executrix  had  left 
the  State  and  was  a  non-resident  when  the  tableau  was  filed  without 
leaving  an  agent  to  represent  her,  and  that  neither  she  nor  her  attorneys 
could  acknowledge  claims  by  filing  a  tableau  of  debts;  second,  because 
Barlow,  the  judge  who  homologated  the  tableau,  was  a  creditor  upon 
and  interested  in  the  tableau;  third,  because  the  tableau  being  approved, 
the  parish  court  was  without  jurisdiction;  fourth,  because  the  homolo- 
gation of  a  tableau  being  an  ex  parte  proceeding  is  not  binding  on  credi- 
tors; fifth,  because  no  services  are  specified  for  the  charges  of  the  attor- 
neys, and  no  evidence  offered  to  support  the  tableau. 

None  of  the  creditors  or  other  parties  in  interest  were  cited  in  the 
matter  of  the  tableau.  It  does  not  appear  that  there  were  any  funds  to 
distribute,  or  that  any  had  been  collected  or  distributed.  It  was  there- 
fore not  such  a  tableau  as  could  be  made  binding  by  homologation  upon 
either  creditors  or  heirs,  nor  one  in  regard  to  which  they  can  be  called 
in  by  publication  to  establish  or  oppose.  Succession  of  Hart,  8  R.  121; 
Succession  of  Day,  2  An.  895;  Hickman  vs.  Flemisker,  administrator  et 
al.,  12  An.  268.  But  were  it  otherwise.  Judge  Byan,  the  attorney  who 
filed  the  tableau,  testified  on  the  trial  that  the  executrix  was  absent  from 
the  State  when  the  tableau  was  filed  by  him  for  her,  and  that  she  never 
saw  the  tableau  or  any  of  the  claims  upon  it,  and  he  is  not  shown  to 
have  had  authority  to  acknowledge  them  for  her.  The  claims  of  the 
plaintiffe  in  the  rules  do  not  appear  to  have  been  acknowledged  in  the 
manner  provided  by  law.  C.  P.  arts,  985, 986.  And  as  was  very  prop- 
erly decided  in  the  Succession  of  Poussin,  27  An.  296,  an  attorney  at  law, 
merely  as  such,  can  not  allow  claims  which  the, legal  representative  of 
t'le  succession  never  heard  of,  nor  bind  the  succession  by  filing  a  tableau 
npoii  which  they  figure  without  the  knowledge  of  the  executor  or  ad- 
ministrator. In  the  same  case  it  was  also  properly  held  that  a  tableau 
filed  imder  such  circumstances  does  not  dispense  with  that  legal  ac- 
knowledgment provided  for  in  the  articles  of  the  Code  of  Practice  just 
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quoted.  In  the  Succesnion  of  Connolly,  5  An.  753,  it  was  heid  tiiai 
where  it  is  denied  that  one  claiming  to  be  a  creditor  is  such  (as  is  ikte 
in  the  case  at  bar),  he  can  not  in  the  absence  6t  proof  of  some  l€^  m- 
ognition  of  his  claim  interfere  in  the  administration  of  a  siiooeaaioD,ii 
which  others  are  interested,  to  recover  damages  and  dismiss  an  admii- 
istrator  from  office  for  fuling  to  deposit  moneys  in  bank;  that  sodi  j 
action  can  only  be  urged  by  those  whose  rights  as  creditors  are  legaSy 
established.  We  think  the  same  principle  applies  equally  in  the  present  \ 
case.  Mrs.  Winn  was  dismissed  from  office  and  another  executor  ap- 
pointed, against  whom  these  rules  are  taken.  If  the  plaintiffs  are  creifi- 
tors  at  all  their  claims  are  not  liquidated  or  acknowledged  as  requind 
by  article  985  of  the  Code  of  Practica  The  executor  refuses  to  reeog- 
nize  or  approve  them,  and,  on  the  contrary,  denies  their  existeooe.  Tbdr 
only  right  then  is  to  sue  to  obtain  judgment  as  in  other  cases.  C.P. 
986.  It  is  only  such  creditor  as  has  obtained  either  that  legal  adcooid- 
edgment  or  Judgment  recognizing  his  debt  who  has  the  rig^ht  to  subioit 
his  claim  to  the  judge  of  probates  that  it  may  be  ranked  among  the 
acknowledged  debts  of  the  succession,  C.  P.  985,  who  can  obtain  fto 
payment  according  to  article  987  C.  P.,  or  provoke  the  sale  of  prop^ 
to  pay  debts  under  article  990  of  the  Code  of  Practica 

It  is  also  denied  that  Mayfleld  is  a  creditor,  and  averred  that  if  he 
ever  was  his  debt  is  p*'escribed.  He  claims  that  the  question  of  prescrip- 
tion was  judicially  determined  in  his  favor  in  a  suit  brougrht  by  him  to 
remove  Mrs.  Winn  from  the  administration  of  the  estate,  and  that  his 
debt,  which  is  evidenced  by  several  promissory  notes,  has  been  legallj 
acknowledged  both  by  the  former  and  present  executor.  The  evidence 
supports  the  latter  allegation;  but  we  do  not  consider  the  adjudicadoo 
in  the  amotion  suit  as  determining  finally  for  other  purposes  and  against 
other  creditors  or  parties  interested  the  matter  of  prescription.  The 
judgment  of  the  court  below  dismissed  his  opposition  and  made  the 
rules  absolute  so  far  as  to  order  the  executor  to  sell  property  for  the 
payment  of  debts.  It  \a  unnecessary  under  the  view  we  take  of  the 
case  to  consider  the  other  points  raised  or  the  various  bills  of  exc^oo 
in  the  record. 

For  the  reasons  stated  the  judgment  of  the  court  below  is  avoided 
and  reversed,  and  it  is  now  ordered  and  adjudged  that  the  several  roles 
which  were  all  tried  together  be  and  they  are  dischaiged  at  the  costs  of 
the  plaintifCs;  that  the  opposition  of  Mayfleld  being  only  inddoitalto 
the  rules  be  also  dismissed  at  his  cost  That  the  right  of  the  several 
claimants,  including  Mayfleld,  to  assert  their  claims  acoording  to  law,  if 
any  such  they  have,  and  of  the  sucoession.  and  all  parties  in  interest,  to 
contest  the  same,  and  each  of  them,  be  reserved  for  future  adjudicati(»L 

The  Chief  Justice  recused  himself  in  tills  cause. 
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No.  7047. 

State  ex  rel.  Carondelet  C/ANal  and  Navigation  CJompany  vs.  Edward 

Pilsbury,  Mayor,  et  al. 

The  act  of  the  Lofcislature.  passed  at  the  extra  session  of  1877,  abolishinfir  the  offlce 
of. Park  Commissioners  of  the  New  Orleans  Park,  and  transferrins:  all  of  their 
powers  and  duties  to  the  Common  Council  of  New  Orleans,  did  not  have  the 
effect  of  extineuishinK  by  confusion  any  judirment  which  said  commissioners 
had  obtained  afiraiuHt  the  said  city,  or  of  relieving:  the  Common  Council  from 
providing  for  its  payment,  in  the  manner  pointed  out  by  law. 

A  judfirment  creditor  of  the  city  of  New  Orleans  who  has  refflstored  his  jud^rment 
in  accordance  with  law.  is  entitled  to  a  mandamus  to  compel  the  auditing?  and 
disbursinfiT  oITicors  of  the  city  respectively  to  warrant  for  and  pay  the  same,  or 
so  much  thereof  as  there  may  be  a  special  fund  in  the  city  treasury  to  pay  such 
judfirment :  and  no  misapplication  of  such  fund  by  any,  or  all  of  the  officers  of 
the  corporation,  can  hinder  or  defeat  the  rights  of  the  creditors  entitled  to  be 
paid  out  of  puch  fund. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bight(yr, 
J. 

H.  D.  Ogden  and  C.  G,  Ogden  for  plaintiff  and  appellee. 

B,  F,  Jonas,  city  attorney,  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  This  is  a  mandamus  suit  to  compel  the  erasure  from  the 
books  of  the  auditing  officer  of  the  city  of  New  Orleans  of  a  judgment 
in  favor  of  the  Commissioners  of  the  New  Orleans  Park,  r^^tered  July 
1,  1873,  in  accordance  with  the  provisions  of  the  second  section  of  act 
No.  5  of  the  extra  session  of  1870,  and  also  to  compel  the  payment  of  a 
judgment  for  912,500  with  five  per  cent  interest  from  February  22.  1864, 
registered  subsequently  under  the  same  act 

The  defendants  except — 

First— That  the  court  is  without  jurisdiction  to  issue  the  writ  of 
mandamus  to  any  officer  of  the  city  of  New  Orleans  to  compel  the  pay- 
ment of  any  sum  of  money  alleged  to  be  due,  and  that  none  of  the  de- 
fendants except  the  Administrator  of  Finance  is  charged  by  law  with 
the  duty  of  paying  money^  and  then  only  upon  the  proper  warrant  as 
prescribed  by  law. 

Second— That  there  is  no  ministerial  duty  imposed  by  law  upon  any 
of  your  respondents  to  pay  the  alleged  judgment  of  relators  in  the  man- 
ner prayed  for  in  the  petition. 

Should  these  exceptions  be  overruled,  and  not  otherwise,  respondents 
answer  that  there  is  no  money  in  the  treasury,  not  otherwise  appropria- 
ted, to  pay  the  judgment  of  the  relators.  There  was  judgment  below 
decreeing  and  ordering  the  erasure  of  the  registry  of  the  judgment  of 
the  Park  Tax  Commissioners  and  the  payment  of  the  judgment  of  the 
relators.    From  this  the  defendants  have  appealed. 

The  ground  upon  which  the  relators  daim  the  erasure  of  the  judg- 
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ment  referred  to  is  that  the  office  of  Park  CommissioneiB  was  abol- 
ished by  act  eighty-seven  of  the  extra  session  of  1877  aod  the  powers 
and  duties  conferred  upon  them  by  law  were  by  said  act  oonfeiredos 
and  transferred  to  the  City  Council  of  New  Orleans,  to  whom  all  the 
books,  papers,  and  assets  have  been  transferred,  and  that  therefore  tLe 
judgment  in  question  has  been  extinguished  by  confusion,  the  dty  of 
New  Orleans  having  become  by  the  effect  of  act  eighty-seven  creditor  &» 
she  was  formerly  debtor  of  said  judgment. 

Confusion  takes  place  when  the  qualities  of  debtor  and  creditor  are 
united  in  the  same  person.    C.  C.  2217. 

The  office  of  Park  Commissioners  was  created  by  act  eighty-four 
of  the  extra  session  of  1870,  which  is  entitled  '^An  Act  to  establiak 
a  public  park  for  the  city  of  New  Orleans,  and  to  provide  means  theiv- 
for."  This  act  provides  for  the  levy  and  collection  by  the  city  of  Xew 
Orleans  of  an  annual  tax  of  one  eighth  of  one  per  cent  for  ten  yeais  tc* 
carry  out  the  purposes  of  the  act.  The  park,  iti$  funds,  and  all  matters 
connected  with  its  management,  establishment,  police,  and  control  arp 
all  placed  by  the  act  under  the  exclusive  management  and  control  of  a 
board  of  five  commissioners,  appointed  by  the  Governor  for  Gve  years. 
The  powers  conferred  are  very  full,  including  the  purchase  and  expro- 
priation of  lauds,  the  borrowing  of  money  for  the  construction  of  the 
park,  and  with  that  view  the  issuance  of  their  corporate  bonds  or  prom- 
issory notes,  and  the  power  to  grant  mortgages,  to  secure  the  same,  to 
sue  and  be  sued,  etc.  That  they  did  exercise  the  powers  conferred  is 
shown  by  the  fact  of  their  having  obtained  this  judgment  against  tbe 
city,  the  erasure  of  which  is  now  sought,  and  also  by  the  evidence  offered 
by  the  relators  that  they  had  in  obedience  to  act  eighty -seven  of  1877 
turned  over  their  books,  papers,  etc.,  to  the  City  CouncU. 

It  is  not  pretended  and  can  not  be  successfully  argued,  that  act 
eighty-four  of  1870  was  repealed  as  a  whole  by  act  eighty-seven  of  1877. 
Indeed,  the  very  title  and  terms  of  the  latter  act  preclude  that  idea.  C 
C.  art.  23;  4  K.  77;  3  An.  399.  It  only  abolishes  the  special  paik  tax, 
(the  annual  levy  and  collection  of  which  for  ten  years  was  provided  for  in 
the  former  act),  and  also  the  office  of  Park  Commissioners,  and  in  ex- 
press terms  confers  "  all  the  powers  and  duties  "  of  the  Commissioners 
undei'  that  act  upon  the  City  Council  of  New  Orleans.  It  undoes  nothing 
that  has  been  done  by  the  Commissioners,  who  may  for  aught  that  ap- 
pears  in  this  record  have  issued  their  bonds,  notes,  and  mortgages,  bor- 
rowed money,  and  purchased  or  expropriated  lands  and  constracted  the 
park.  This  very  judgment  may  be  the  means  designed  and  expected  to 
pay  indebtedness  so  incurred,  or  at  all  events  may  furnish  the  means  of 
future  purchase  or  construction  by  the  City  Council,  who  are  made  the 
now  officers  or  agents  to  act  in  lieu  and  stead,  and  with  all  the  pofrers 
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and  duties  formerly  exercised  by  the  Park  Commissioners.  It  is  manifest 
then  that  there  is  good  reason  why  the  judgment  in  question  should  not 
be  considered  extinguished  or  abolished  any  more  than  any  other  asset 
or  property  of  or  incidental  to  the  City  Park.  It  may  be  that  the  act 
eighty-seven  creates  the  anomaly  of  imposing  apparently  inconsistent 
duties  upon  the  same  set  of  offlcei-s  already  clothed  with  the  power  and 
duty  to  administer  the  afiEairs  of  the  city  generally,  and  that  they  might 
not  now  be  able  by  suit  to  enforce  against  the  city  any  of  the  rights  or 
obligations  of  the  Park  Fund,  but  it  by  no  means  follows  that  they  as 
representing  the  city  are  relieved  by  act  eighty-seven  of  the  duty  of 
seeing  that  this  like  any  other  judgment  against  the  city  is  paid  when- 
ever there  are  funds  for  the  purpose,  as  is,  indeed,  specially  provided  by 
act  eighty-four  of  the  extra  session  of  1870.  The  City  Council  of  New 
Orleans  are  the  officers  and  agents  or  rather  the  ageacy  through  which 
the  city  acts,  but  they  are  by  no  means  the  city  itself,  which  is  composed 
of  all  tho  inhabitants.  We  think,  then,  there  is  wanting  that  identity  of 
person  as  creditor  and  debtor  which  is  necessary  to  the  extinguishment 
of  the  judgment  by  confusion.  One  p(>rson,  the  debtor,  is  the  city  of  New 
Orleans,  and  the  other  person,  the  creditor,  is  the  ideal,  intangible  being- 
or  thing  the  C'tttj  Park  Fandy  even  though  the  City  Council  be  as  they  are 
made  the  trustors  or  agents  at  one  and  the  same  time  of  both  the  debtor 
and  the  creditor.  No  such  consequence  of  extinguishment  of  that  fund 
can  follow  from  an  act  which  merely  deprives  it  of  the  sustenance  of 
further  taxation  and  commits  its  administration  to  other  hands. 

As  to  the  first  ground  of  exception :  "We  held  in  the  case  of  the  State 
at  tho  relation  of  the  same  plaintiffs  vs.  tho  Mayor  and  Administrators 
of  New  Orleans,  30  An.  129,  that  "  perfect  as  the  right  of  the  relators  is 
under  the  law  to  have  their  registered  judgment  provided  for  in  the  an- 
nual-budget, there  is  no  means  or  process  by  which  it  can  be  enforced; 
otherwise  than  by  mandamus."  In  the  State  ex  rel.  Strauss  vs.  Brown,. 
Administrator,  30  An.  78,  the  relator  proceeded  by  mandamus  to  compel 
the  payment  of  pay-rolls  not  in  judgment  and  based  upon  claims  accru- 
ing in  1876,  subsequent  to  the  passage  of  act  No.  5  of  1870,  and  we  held 
he  could  not  do  so.  The  present  case  is,  however,  essentially  different. 
The  relators'  claims  originated  long  prior  to  that  act.  Thej-  have  resort- 
ed to  the  ordinary  action  as  required  by  it,  and  obtained  and  registered 
their  judgment  in  accordance  with  its  provisions.  The  remedy  by  fieri 
facias  is  denied  them,  and  would  probably  be  ineffective  any  way,  the 
duty  of  the  City  Council  to  budget  for  their  judgment  has  been  already 
decreed  in  the  former  case,  and  performed  as  appears  by  this  record, 
and  nothing  now  remains  but  the  plain  ministerial  duty  on  the  part  of 
the  auditing  and  disbursing  officers,  of  the  city  respectively  to  warrant 
for  and  pay  the  same  or  so  much  thereof  as  there  may  be  money  in  the 
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treasury  to  pay.    The  evidence  discloses  the  aggregate  registry  of  jodg- 
ments  against  the  city,  including  relators',  up  to  February  5, 1875,  to 
be  $96,740  32,  that  of  relators  being  the  last    They  are  required  to  be 
paid  in  the  order  of  their  registry.    It  appears  from  a  statement  in  tbe 
record  that  payments  have  been  made  upon  other  judgments  but  ncne 
on  that  of  relators.    Other  statements  show  collections  and  d^bmse* 
ments  and  large  amounts  appropriated  toward  current  expeztsea.    S^ 
however,  we  have  refused  the  erasure  of  the  prior  registry  of  the  judg- 
ment in  favor  of  the  Park  Tax  Commissioners,  we  are  unable  to  ascer- 
tain from  the  evidence,  as  it  stands,  the  existence  of  funds  in  the  treas- 
ury to  meet  relators*  judgment.     We,  however,  regard  the  answer  of 
the  defendants  that  "there  is  no  money  in  the  treasury  not  othencu^ 
appropriated^**  as  evasive  and  not  satisfactory';  and  we  shall  remand  the 
cause  that  a  more  full,  perfect,  and  satisfactory  statement  and  more  toll 
and  satisfactory  evidence  may  be  made  and  offered  as  to  what  amount 
of  money  has  been  actually  received  into  the  city  treasury  on  account  o£ 
the  fund  applicable  by  law  to  the  payment  of  judgments  since  the  date 
of  the  registry  of  that  of  relators  and  how  the  same  and  every  put 
thereof  has  been  applied.    In  doing  so  we  will  announce  that  in  om 
opinion  the  relators  who  have  obeyed  the  requirements  of  the  first  eee- 
tion  of  act  number  five  of  1870,  by  resorting  to  and  obtainlDg*  ju<^- 
ment  "  in  the  ordinary  form  of  action,"  and  registering  the  same  in  the 
proper  office,  according  to  section  two  of  the  same  fiet,  can   not  be 
deprived  of  all  remedy  to  compel  the  performance  of  the  duties  of  the 
City  Council,  and  of  those  members  of  it  who  are  chaiiged  by  law  with 
the  custody  and  disbursement  and  giving  the  necessary  warrants  for  the 
disbursement  of  the  fund  provided  for  their  payment.    That  remedy 
we  think  is  by  mandamus  as  to  all  who  have  plain  and  imperative 
duties  to  perform  in  the  premises.    If  the  writ  be  directed  to  several 
acting  in  difforrot  cnpncitios,  but  the  action  of  all  or  of  any  is  neors^^Tr 
for  the  doing  of  any  thing  necessary  toward  the  payment  of  relat'>Tb' 
judgment,  each  is  bound  to  obey  the  writ  according  to  the  functions  or 
duties  assigned  to  him  or  the  whole  collectively,  if  necessary,  as  we 
held  in  the  thirtieth  Annual  case  of  the  same  relators;  see  Moses  on 
Mandamus,  p.   199.     High,  on  Extraordinary  Legal  Remedies,  says: 
''  Mandamus  has  been  fitly  termed  the  spur  by  which  municipal  offic^B 
are  moved  to  the  performance  of  their  duty,  and  it  may  be  afiQrmed  as 
a  general  rule  sanctioned  by  the  best  authorities  that  where  a  plain  and 
imperative  duty  is  specifically  imposed  by  law  upon  the  officers  of  a 
municipal  corporation  so  that  in  its  performance  they  act  merely  in  a 
ministerial  capacity,  "  the  writ  is  freely  granted  in  ail  such  cases,  the 
ordinary  remedies  at  law  being  unavailing."    Section  824.    By  artide 
831,  C.  P.,  the  writ  may  sometimes  issue  even  where  there  are  other 
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means  of  relief,  while  this  writ  is  made  by  the  provisions,  articles  829  to 
844,  C.  P.,  inclusive,  specially  applicable  to  cases  of  this  kind.  As  we 
have  already  intimated,  where  all  the  other  requirements  of  act 
number  five  of  the  extra  session  of  1870  have  been  complied  with  by 
persons  having  claims  against  the  city  we  can  not  so  interpret  its  provis- 
ions as  to  deny  the  right  to  mandamus ;  to  do  so  would,  we  think, 
extend  its  meaning  and  object  to  an  unwarrantable  and  unconstitutional 
extent;  and  to  deny  to  its  creditors,  who  have  resoited  to  and  exhausted 
the  legal  remedies  pointed  out  in  the  act,  all  remedy  against  the  negli- 
gence, unfaithfulness,  or  inaction  of  the  city  ofQcers,  or  for  the  enforce- 
ment of  their  rights.  This  can  not  be  done,  and  the  interest,  both  of  the 
city  and  its  creditors,  requires  that  it  should  not  be  allowed. 

High  says — continuing  the  section  just  quoted — "Where  county 
commissioners  are  required  by  a  plain  and  positive  statute  to  set  aside  a 
certain  portion  of  county  funds  annually  for  a  specific  purpose,  and 
have  refused  to  perform  this  duty,  they  may  be  compelled  to  act  by 
mandamus,  and  so,  where  under  the  statutes  of  a  State  it  is  made  the 
imperative  duty  of  town  authorities  to  appropriate  and  pay  over  a  cer- 
tain per  centage  of  the  taxation  of  the  town  for  the  support  of  teachei*s' 
institutes,  the  payment  may  be  enforced  by  mandamus,  there  being  no 
other  adequate  remedy  by  action  at  law,  or  otherwise."  We  regard 
act  number  five  of  1870  as  having  been  intended  to  correct  the  great 
and  very  common  abuse  of  resort  to  the  writ  of  mandamus  to  enforce 
against  the  city  summarily,  and  without  opportunity  for  the  ordinary 
means  of  contestation,  claims  of  a  class  for  which  there  exists  other  and 
ordinarily  adequate  remedy  by  ordinary  action,  which  will  afford  such 
opportunity  for  contest,  and  that  it  is  but  little  more  than  the  applica- 
tion of  the  general  rule  which  High,  in  section  3i^9  of  the  same  work, 
says  is  too  firmly  established  to  admit  of  doubt  or  controversy;  that  if 
there  be  any  o.ther  adequate  and  specific  remedy,  such  as  an  action  at 
law  against  the  corporation,  by  which  relief  may  be  had  by  the  aggrieved 
claimant,  mandamus  will  not  lie  to  compel  municipal  authorities,  or 
their  auditing  boards,  or  officers,  either  to  audit  or  pay  claims  against 
the  corporation.  This  rule,  ho  says,  is  but  the  application  of  "  a  princi- 
ple underlying  the  entire  jurisdiction  by  mandamus."  In  section  344  he 
says  further,  however,  that  "  this  rule  is  to  be  accepted  with  the  qualifi- 
cation that  the  existing  legal  remedy  shall  be  adequate  to  meet  the  exi- 
gencies of  the  case."  In  section  351  the  same  author  says:  "  As  regards 
the  mere  act  of  drawing  a  warrant  on  the  treasurer  or  other  municipal 
officer  charged  with  payment  after  a  demand  has  been  properly  audited 
and  allowed,"  the  case  stands  upon  a  different  footing  **  from  those 
where  that  has  not  been  done,  and  in  such  case  the  amount  of  indebted- 
ness due  from  the  corporation  being  definitely  fixed  by  the  proper 
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authority  (here  by  the  court),  there  remains  only  the  ministerial  act  cf 
drawing  the  necessary  warrant  for  its  payment,  and  mandamus  is  iht 
appropriate  remedy  to  compel  the  performance  of  that  duty."  A&l 
again,  in  the  same  section,  "  Where  money  htis  been  raised  by  taxaticu 
for  the  payment  of  a  specific  class  of  creditors,  and  is  in  the  hands  of  ih*. 
officer  entrusted  by  law  with  the  duty  of  making  paynaent,  the  writ  will 
lie;  the  remedy  by  action  again,'it  the  officers  being  re^ard4^i  <w  t7i««Jr- 
quate,'*  a  remark  which  may  well  be  applied  to  tne  action  in  damage 
against  the  municipal  officers  and  their  sureties,  provided  by  the  fourth 
section  of  Jict  number  five  of  1870,  before  quoted,  "  where  the  creditiir 
has  been  unjustly  delayed  in  the  payment  of  his  judgment,  or  where  aa 
unjust  preference  has  been  given  to  other  creditors."  Indeed,  ther^ht 
to  do  both  or  either,  we  think,  can  not  be  questioned.  The  remedi<sarr 
cumulative. 

No  one  contends  for,  and  all  the  authorities  forbid,  resort  to  the  wrii 
of  mandamus  where  nothing  is  to  be  accomplished  by  it;  and  it  is  in 
general  true  that  if  a  corporation  or  officer  whose  <Uity  it  is  u»  pay 
money  has  n't  it  that  is  sufficient  answer  to  the  writ.  M«^ses,  however, 
lays  down  the  rule  to  be,  and  we  think  it  is  correct,  that  "  if  one  wbci^r* 
duty  it  is  under  the  law  might  have  had  funds  had  he  not  misapplk-d 
them,  he  is  as  much  bound  to  pay  as  if  he  had  them."  "Therefore, 
when  public  moneys  are  raised  by  taxation  for  specific  purp^ises  and 
placed  in  the  hands  of  the  county"  (for  which  we  may  here  read  the 
city)  "  treasurer,  to  be  paid  out  on  the  ordeis  of  certain  auditing  boards, 
and  the  treasurer  pays  out  the  money  for  other  purposes  than  th<^«»*f«>r 
which  the  money  was  raised,  he  nmy,  notwithstanding,  bo  e<»nipt'lIo<i  :•' 
pay  the  order  drawn  on  him  to  satisfy  claims  for  wJiiith  the  inoni'j  wa^ 
raised  ; "  and  he  cites  a  number  of  authorities  in  support  <»f  this  prof«- 
sition  of  common  sense  and  common  honesty. 

As  we  have  already  seen  thut  the  relattJi's  may  havo  e(|ual  remrly 
by  mandamus  against  any  or  all  other  officers  having  <luties  t4>  perfonn 
in  connection  with  the  payment  of  their  judgment,  wo  will  now  say 
that  the  same  principle  may  be  applied  with  equal  propriet3'  to  all  <»tii#T 
officers  whose  action  is  necessary,  as  to  the  city  treasurer,  so  far  a* 
relates  to  the  performance  of  tie  duty  assigned  to  hini,  c»r  them. ani 
that  the  misapplication  of  any  specific  fund  by  the  act  of  any  or  all  of 
the  officers  of  a  corporation  can  not  defeat  or  hinder  tlie  rights  of  th'-se 
entitled  to  it.  We  mean  no  especial  stricture  upon  tlie  municipal  author- 
ities of  New  Orleans,  but  the  practice  has  been  so  common  of  late  of 
dealing  indiscriminately  with  all  classes  of  funds  in  the  town?,  parisho:*, 
and  cities  of  the  State,  without  regard  to  the  uses  to  which  they  are 
devoted  by  law,  or  the  purposes  for  which  they  are  drawn  from  the 
pockets  of  the  tax-payers,  that  we  deem  this  a  fitting  occasion  tu 


NEW  ORLEANS,  APRIL,  1878.  711 


State  ex  rel.  Carondelet  Canal  and  Navigation  Ck).  vs.  Pilsbury.  Mayor. 


announce  our  views  of  the  law  on  that  subject.  We  think  the  City  Coun- 
cil were  properly  brought  before  us  in  regard  to  the  denied  erasure  of 
the  registry  of  the  judgment  in  favor  of  the  Park  Commissioners,  and 
we  are  not  prepared  now  by  reason  of  the  character  of  their  answer, 
and  from  the  evidence  in  the  record  to  say  how  far  they  may  be  prop- 
erly before  us  for  the  other  purposes  of  the  case.  We  therefore  hold 
that  question  in  reserve  for  future  adjudication,  should  it  become  neces- 
sary. 

For  the  reasons  stated  in  this  opinion,  it  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  appealed  from  be  avoided  and 
set  aside,  that  the  demand  of  the  relators  for  the  erasure  of  the  regis- 
try of  the  judgment  of  the  Park  Commissioners  against  the  city  of  New 
Orleans  be  and  it  is  rejected,  and  that  for  the  other  purposes  of  this 
case  it  is  remanded  to  the  court  below  for  the  reception  of  further  and 
fuller  answers  and  evidence  as  herein  before  indicated,  and  to  be  pro- 
ceeded with  according  to  law  and  the  principles  of  this  opinion. 

It  is  further  ordered  that  the  appellee  pay  the  costs  of  appeal. 


No.  6921. 
John  K.  Jones  vs.  Trustees  of  the  Congregation  of  Mount  Zion.  * 

Dcfondauts,  (having  been  sued  in  a  corporate  capacity),  after  appearing  in  their 
corporate  name,  and  flling  an  exception,  and  an  answer,  and  plea  in  reconven- 
tion, are  estopped  from  disputinf?  their  corporate  capacity. 

Ministers  of  the  Methodist  Church  are  entitled  to  recover  for  their  services,  as 
ministers,  whatever  salary  their  coufirref?ations  may  have  contracted  to  pay 
them. 

The  mechanic  who  builds  a  church  for  a  certain  congrregation,  is  entitled  to  the 
mechanic's  lien  on  the  church,  and  the  srround,  belonKine  to  the  conKresation, 
on  which  the  church  is  situated,  to  secure  the  payment  of  what  is  due  him  for 
his  work. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Assump- 
tion.   Beattie,  J. 

Walter  Gidon  for  plaintiff  and  appellant. 

i2.  N,  Sims  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  sues  to  recover,  first,  his  salary  as  minister 
for  the  years  1873,  1874,  1875,  and  1876;  second,  for  his  wages  as  a 
mechanic  in  the  erection  of  Mount  Zion  church,  with  privilege  thereon, 
and  on  one  acre  of  ground  upon  which  it  is  situated;  third,  to  annul  as 
fraudulent  and  simulated  a  sale  of  said  church  and  lot,  made  by  defend- 
ants to  one  Christian. 
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He  alleges  that  the  defendants  are  a  corporate  body,  dolyinoor- 
porated  under  the  laws  of  the  State  by  notarial  act.  He  prays  Uiat 
defendants  be  cited  through  its  President,  Thomas  Keonedy,  ami  for 
judgment  for  amounts  as  claimed. 

"  The  trustees  and  congregation  of  Mount  Zion  Church  of  Napokoc* 
ville  "  appciared  by  counsel,  *'  solely  for  the  purpose  of  urginf?  theezeep- 
tion    «    *    ♦    that  they  have  not  been  dted,  &a" 

Subsequently  defendant  withdrew  this  exception,  and  filed  ao  ansven 
first,  denying  generally  plaintifTs  allegations;  second,  that  "they, the 
trustees  and  members  of  Mount  Zion  Church  of  Napoleonviile,*'  are  sot- 
emed  by  the  rules  and  discipline  of  the  Methodist  Episcopal  Churcb; 
third,  they  deny  that  they  have  ever  been  incorporated  under  the  lavs 
of  the  State,  but  have  associated  themselves  together  for  the  worship  of 
€k>d,  according  to  the  faith  of  said  Church;  fourth,  they  deoy  plaintiira 
light  of  action,  and  aver  that  no  judgment  can  be  rendered  against  tbem; 
fifth,  they  admit  that  they  contracted  with  plaintiff  to  build  the  churet 
but  allege  that  he  failed  to  fulfill  his  contract — leaving  certain  woric  in 
the  interior  of  said  church  undone;  that  they  ha/1  paid  him  for  the  work. 
done  and  owe  him  nothing;  sixth,  they  admit  plaintifTs  servieee  as  min- 
ister of  said  church  for  years  1873  and  1874,  but  deny  that  they  owe  lum 
any  money  for  salary  as  such;  they  deny  that  under  the  regulations  of 
the  Methodist  Church  he  has  any  action  against  them  therefor;  seventh, 
they  allege  that  plaintiff  was  treasurer  of  the  church  and  received  and 
used  all  the  contributions  received  thereby,  from  members,  fairs,  &&: 
eighth,  they  finally  accuse  him  of  apostasy,  and  with  leading  his  floci 
from  the  folds  of  Methodism  to  Congregationalism,  and  with  breeding 
strife  and  contention,  and  inciting  insubordination.  Whereby  thef 
claim  damages  to  amount  of  $1000,  and  pray  judgment  therefor  in  rt- 
convention. 

On  these  issues  the  case  was  tried.  There  was  judgment  for  defend- 
ant, and  plaintiff  appeals. 

The  ground  assigned  by  the  judge  a  quo  for  his  decision  was  that 
the  notarial  act  of  incorporation  of  the  "  Trustees  and  Congregation  of 
Mount  Zion  Church  of  Napoleonville"  had  never  been  approved  by  the 
district  attorney,  or,  on  his  refusal,  by  the  judge. 

We  think  that  after  appearing  in  their  corporate  name,  and  except- 
ing to  plaintiff's  suit,  and  withdrawing  the  exception,  then  answering  bj 
a  general  denial,  and  a  plea  in  reconvention,  defendants  are  estopped 
from  disputing  their  corporate  character.  Litigants  can  not  be  permit- 
ted "  to  blow  hot  and  cold"  in  the  same  breath.  Whilst  it  may  be  true 
that  the  act  of  incorporation  was  and  is  informal,  and  whilst  the  incor- 
porators themselves  might  not  be  permitted  to  claim  and  exercise  for 
their  own  advantage  or  emolument  corporate  powers,  it  does  not  follow 
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that  they  may  not,  by  their  acts  and  dealings,  as  well  as  by  their  plead- 
ing, estop  themselves  from  taking  advantage,  for  their  own  profit,  of 
<lefects  in  their  charter. 

The  evidence  in  this  case  satisfies  us  that  the  '*  Trustees  and  Ck>n- 
gregation"  of  said  Church  contracted  with  the  plaintiff  to  build  their 
church,  and  to  serve  them  as  a  minister  therein.  We  are  satisfied  that 
he  built  the  church  with  his  own  labor,  and  acted  as  the  pastor  for  the 
time  claimed,  and  that,  except  as  stated  by  him,  he  has  not  been  paid 
therefor.  The  Church  is  composed  of  colored  persons,  and  the  attempts 
of  some  of  the  witnesses  to  explain  the  deviations  of  the  pastor  from 
the  tru& Methodist  faith  are  more  amusing  than  lucid.  The  gravamen 
of  their  charge  is,  that  he  read  to  them  out  of  a  *'  new  book" — ^without, 
however,  being  able  to  state  even  the  name  of  that  book,  or  any  points 
of  doctrine  it  contained. 

It  is  further  urged,  however,  that  the  plaintiff  can  not  recover  his 
salary,  because  of  the  following  rule  of  the  discipline  of  the  M.  E. 
C'hurch: 

"  Effootive  men  who  have  not  been  able  to  obtain  their  allowance 
from  the  poople  among  whom  they  have  laboi*ed  may  present  a  claim  to 
the  conference,  to  be  paid  out  of  the  money  at  the  disposal  of  the  con- 
ference, and  such  claims  may  be  paid,  or  any  part  thereof,  as  the  con- 
ference may  determine.  In  no  case,  howevei\  shall  the  Chtn^h  or  confer- 
ence be  holden  accountable  foi*  any  deficiennj  rt.s  in  case  of  debt." 

We  are  at  a  loss  to  see  how  that  provision  prevents  a  Methodist 
minister  from  suing  those  who  have  contracted  to  pay  him  for  his  ser- 
vices. It  only  directs  that  when  ministers  nave  been  unable  to  obtain 
their  allowance  from  their  congregations,  they  may  present  a  claim 
therefor  to  the  conference,  but  it  shall  not  be  taken  or  construed  to  be  a 
debt  of  the  Church  or  conference.  In  other  words,  the  allowance  may 
be  asked  as  a  boon,  but  not  demanded  as  a  right  from  tlie  Church  at 
large. 

We  would  be  very  loth,  upon  principles  of  natural  justice  and 
equity,  to  allow  so  unmeritorious  a  defenee  to  deprive  a  man  not  only  of 
compensation  for  his  services  in  a  most  useful  and  honorable  profession, 
but  also  of  the  fruits  of  his  toil  and  labor  as  a  mechanic.  Those  who 
rely  upon  technicalities  to  defeat  undeniable  and  just  demands,  should 
be  careful  to  bring  themselves  within  technical  rules.  The  defendants 
have  failed  to  do  this,  and  in  casting  "  a  drag-net,"  they  must  not  be 
surprised  if  they  occasionally  catch  more  than  was  intended.  They 
have  not  commended  themselves  or  their  case  to  favorable  consider- 
ation by  the  couree  pursued.  Their  attempt  to  put  the  church  property 
out  of  reach  of  plaintiff's  just  demands  for  building  it,  by  making  a 
fraudulent  and  simulated  sale  thereof  to  one  of  their  own  trustees — a 
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transaction  so  transparent  that  on  trial  their  counsel  admittM  it  tc>  bea 
pure  simulation — would  indicate  a  broader  apostasy  from  the  true  faith 
of  their  Church  than  they  have  been  able  to  fix  on  plaintiff  himself. 
The  judgment  appealed  from  is  erroneous,  and  must  be  revers*ed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgmnt 
appealed  from  be  avoided  and  reversed.  And  it  is  no^r  ordere-l  and 
decreed  that  the  plaintiff,  John  K  Jones,  do  have  and  recover  of  ih*^ 
Trustees  and  Congregation  of  Mount  Zion  Church  of  Xapoleonville  tike 
sum  of  one  thousand  and  thirteen  dollars  and  fifty-five  cents,  with  lecai 
interest  from  judicial  demand.  It  is  further  decreed  that  the  me<*ani.-j^ 
lien  claimed  by  plaintiff,  upon  the  church  building  and  one  acre  of  land 
on  which  said  building  is  situated,  described  in  plaintifTs  petitii^n,  l* 
recognized  and  made  executory  to  pay  and  satisfy  ft)ur  hundred  dniiai^ 
principal  of  the  amount  above  adjudged  to  plaintifT,  with  the  interwt 
thereon  as  above  stated,  and  that  said  building  and  lot  be  sold  to  paybr 
preference  the  amount  of  said  lien,  to  wit:  itvlOO  with  interest  as  stated. 
It  is  further  decreed  that  the  notarial  act  of  date  July  15, 1870.  whereby 
said  trustees  and  congregation  pretend  to  have  sold  to  Archy  Chrisitiaa 
said  church  and  lot  of  ground,  be  and  the  same  is  declared  fraudulent, 
simulated,  and  void.  It  is  further  decreed  that  defendants  pay  itjsts  f4 
both  courts. 


No.  6%r». 
Mrs.  Maky  F.  Bloiin  kt  at.,  vs.  Liqiidators  of  H.vkt  &  Hebket. 

The  more  fnf«t  that  a  creditor  accepts  th**  voluntary  surrpndor  of  liis  debtor  will  Bt«i 
stop  interest  from  runninj?  on  his  debt,  or  divest  any  pled!re  he  may  hav«». 

The  written  a^reoment  of  a  debtor  who  has  borrowed  certain  bonds,  to  return  lw»ad^ 
of  the  same  description,  for  the  same  amount,  at  a  eertain  term,  is  not  a  p^•>mi^- 
sory  note  for  the  amount  of  the  bonds.  The  oblifration  iH  to  return  tbespeeiiV- 
bonds  at  the  time  fixed,  or  pay  their  value  at  that  time. 

The  fact  that  the  stock  of  a  corporation  is  only  transferable  on  the  books  of  tb»- 
company.  does  not  prevent  a  stockholder  from  validly  pledging  his  &t.ick.  br 
merely  dcliverini?  to  his  creditor  the  rH'lifivalea  of  his  stock.  A  transfer  of  tfe? 
stock  on  the  books  is  not  necessary  to  perfect  the  pledge. 

A  creditor  holding  the  mortgage  note  of  a  third  person  as  collateral  security,  i? 
compelled  to  credit  the  d»>bt  due  him  with  only  the  not  sum  he  was  legally  abJ*- 
to  collect  on  said  notes. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Rit^n 
Kouge.    McVea,  J. 

K  D.  Favrot  and  Herron  &  Bird  for  plaintiff  and  appellee. 
Samuel  F,  Greevesemd  Favrot  &  Lamon  for  defendants. 
The  opinion  of  the  court  was  delivered  by 
Mark,  J.    On  the  first  of  Januarj-,  1875,  Mrs.  Mary  Frances  BIouid, 
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wife  of  Joseph  D.  Blouin,  lent  to  Hart  and  Hebert,  bankers  of  Baton 
Rouge,  nine  5-20  U.  S.  bonds,  of  1867,  eight  of  which  were  for  31000 
each,  and  one  was  for  J?^500,  for  which  they  gave  her  their  writing,  in  the 
form  of  a  promissory  note,  bearing  interest  at  eight  per  cent  after  matu- 
rity, at  one  year,  for  1^8500,  payable  in  U.  S.  5-20  bonds,  of  1867,  "  with 
S70n0  of  Baton  Rouge  Gas  Light  Company  stock  as  collateral  security, 
which  are  to  be  returned  with  the  note,  when  paid,  to  S.  M.  Hart  as  his 
property: "  and,  on  the  same  day,  Hart  and  Hebert  executed  and  deliv- 
ered to  Mrs.  Blouin  their  promissory  note  for  3500,  payable  on  tl>e  first 
of  January,  1876,  with  eight  per  cent  interest  from  maturity. 

The  Gas  stock  was  represented  by  two  certificates,  one  for  eighty, 
and  the  other  for  two  hundred  shares,  of  325  each;  which  were  delivered 
to  Mrs.  Blouin,  together  with  a  note  of  Father  Delacroix,  for  31800, 
secured  by  mortgage  on  three  lots  of  ground  in  Baton  Rouge. 

In  the  fall  of  1875,  Hart  &  Ht'bert  suspended;- and  on  the  seventh 
December,  by  Notarial  Act,  they  surrenden^d  and  conveyed  their  prop- 
erty and  fissets,  which  were,  nominally,  largely  in  excess  of  their  liabili- 
ties, for  the  benefit  of  their  creditors,  who  appointed  a  Board  of  Liqui- 
dators to  manage  and  administer  the  property.  In  this  Act  all  the  lia- 
bilities and  all  the  assets  and  property  surrendered  are  set  forth  and 
described;  and  it  is  stated  that  the  shares  of  Gas  Light  Stock  and  the 
mortgage  note  of  Delacroix  were  pledged  to  Mrs.  Blouin  as  collateral. 

In  November,  1875,  Joseph  D.  Blouin  brought  suit  on  the  mortgage 
note,  and  obtained  judgment  on  the  confession  of  Father  Delacroix, 
with  recognition  of  the  mortgage.  Execution  issued  on  this  judgment, 
and  the  mortgaged  property  wiis  seized,  and,  two  thirds  of  the  appraised 
value  not  having  been  hid  at  the  first  offering,  it  was  sold  on  the  fin-t  of 
April,  1876,  for  3500,  (mi  twelve  months  credit. 

In  November,  1876,  Mrs.  Blouin  brought  this  suit  to  recover  the 
balance  due  her  on  the  two  obligations,  one  for  .if8500,  the  other  for  3500, 
subject  to  a  credit  of  $i:M  25,  proceeds  of  sale  of  the  Delacroix  prop- 
erty, and  31582,  paid  to  her  on  account  by  the  Liquidators,  on  sixth  June, 
1876.  She  prays  that  her  right  to  hold  the  stock  in  pledge  be  recognized, 
and  that  it  bo  soM  in  satisfaction  of  her  judgment  and  costs. 

The  Board  of  Liquidators  deny  that  the  stock  was  validly  pledged 
to  plaintiff;  and  aver  that  it  is  their  property  and  should  be  returned  to 
them.  They  also  aver  that  if  plaintiff  should  prove  her  demand,  she  is 
bound  to  credit  it  with  tlie  whole  amount,  principal  and  interest  of  the 
Delacroix  note;  and  if  she  should  fail  to  prove  her  demand,  then  the 
note  belongs  to  them,  and  should  be  returned  to  them. 

The  judgment  of  the  District  Court  was  in  accordance  with  the 
prayer  of  the  petition,  except  that  it  allows  the  full  amount,  principal  and 
interest,  of  the  Delacroix  note  as  a  credit.      The  defendants  appealed ; 
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and  appellee,  in  her  answer  prays  that  the  judgment  be  so  amended  s 
to  allow  $434  25,  the  amount  actually  realized  on  tha  Delacroix  note,  as 
a  credit,  instead  of  the  full  amount  of  said  note  and  mterest. 

Appellants  complain  in  this  court: 

1:  That  interest  should  stop  from  the  day  when  plaintifZ^  as  one  d 
the  creditors  of  Hart  &  Hebert,  accepted  their  voluntary  surrender. 

2:  That  the  amount  due  on  the  first  of  January,  1876,  was  tlie  foil 
value  of  the  note  for  98500,  in  legal  tender  notes,  then  and  now  the  cnr- 
rency  of  the  United  States. 

3:  That  the  Gas  Light  Stock  is:traasferable  only  on  the  books  of 
the  company,  on  the  surrender  of  the  certificate:  That  the  title  of 
Hart  &  Hebert  was  never  divested;  and  that  defendants  as  assignees  of 
Hart  &  Hebert  are  entitled  to  the  stock. 

4:  They  also  insist  that  the  judgment  of  the  District  Court  chaig- 
ing  plaintiff  with  the  full  amount  of  the  Delacroix  note  is  correct 
That  in  his  suit  on  the  note  J.  D.  Blouin  alleged  that  it  had  been  pledged 
to  him  as  collateral;  and  the  money  advanced  not  having  been  paid,  be 
has  become  absolute  owner,  and  is  entitled  to  the  proceeds;  and  that 
Mrs.  Blouin  is  bound  by  the  statements  and  admissions  of  ber  husbaiKl, 
because  the  fact  that  she  has  credited  her  demand  with  the  proceeds, 
shows  that  the  suit  was  brought  by  him  in  her  interest. 

First.  The  assets  and  property  surrendered  by  Hart  and  Hebert 
at  the  estimated  value,  are  greatly  in  excess  of  the  debts;  but,  whether 
plaintiff  is  to  be  paid  in  full  or  2^ro  rata,  her  debt  is  the  aggregate  d 
principal  and  interest;  and  we  know  no  reason  or  rule  which  requires 
her  to  give  up  the  interest,  as  justly  her  due  as  the  principal. 

Si?xx)ND.  The  writing,  obligation  for  88500,  is  not  a  promissory  note: 
It  is  a  promise  to  return  to  Mrs.  Blouin  United  States  five-twenty  bonds 
of  1867,  calling  for  ;g8500.  That  is,  Mrs.  Blouin  lent  to  Hart  &  Hebert 
bonds  of  that  description,  for  that  amount,  and  bonds  of  the  same 
description,  for  the  same  amount  were  to  be  returned  to  her  at  the  end 
of  the  year.  The  bonds  were  worth  more  than  currency;  and  by  the 
terms  of  the  contract  Hart  &  Hebert  were  bound  to  return  to  her  the 
specific  things  promised,  or  their  value,  at  the  date  at  which  they  should 
have  been  returned. 

Third.  The  certificates  of  stock  were  delivered  to  Mrs.  Blouin,  aod 
pledged  to  her  as  security.  Hart  &  Hebert  could  not,  by  any  proceed- 
ing, have  taken  these  certificates  out  of  the  possession  of  Mrs.  Blouin 
without  having  first  paid  the  debt  due  her  in  fulL  It  is  true,  the  stock 
is  transferable  only  on  the  books  of  the  company;  but  that  simply 
means  that  the  company  will  not  recognize  any  one  as  the  owner  of 
stock  who  is  not  the  transferee,  on  the  books  of  the  company,  of  the 
person  to  whom  the  certificates  were  issued;  but  this  has  nothing  to  do 
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with  the  rights  which  other  persons  may  acquire,  as  between  themselves 
and  the  stockholder,  by  the  pledge  and  delivery  of  the  certificates. 

The  Board  of  Liquidators  can  not  claim  this  stock.  In  the  act  of 
surrender,  their  title,  it  is  stated  that  the  stock  is  pledged  to  Mrs.  Blouin; 
and  an  extract  from  the  minutes  of  the  Board,  of  sixth  January,  1876, 
is  conclusive: 

"J.  D.  Blouin  was  authorized  to  sell  the  Gas  Stock  held  by  him  as 
collateral  from  Hart  &  Hebert,  at  public  sale,  by  an  auctioneer,  by 
advertising  fifteen  days,  and  without  resorting  to  judicial  process." 

Fourth.  There  is  no  pretense  that  the  Delacroix  note*  was  given  or 
accepted  in  payment.  It  was  held  by  Mrs.  Blouin  as  collateral.  When 
Blouin  brought  suit  on  It,  he  described  himself  as  owner,  and  so  he  was, 
so  far  as  the  legal  title  was  concerned.  If  this  note  had  been  paid  in 
full,  all  the  proceeds  would  have  been  applied  to  the  debt  which  it  was 
pledged  to  secure;  but  it  does  not  thence  follow  that  Mrs.  Blouii)  was 
bound  to  allow  the  whole  face  of  the  note  and  interest  as  a  credit,  when 
she  realized  on  it  only  S434  25.  By  prompt  action  her  husband  endeav- 
ored to  collect  this  note;  and  at  the  smallest  expense.  He  obtained  a 
confession  of  judgment;  and  he  subjected  the  mortgaged  property.  It 
was  twice  offered,  and  sold  at  the  second  oiToring  on  twelve  months 
credit  for  S500,  which  must  be  assumed  as  the  highest  price  that  could 
have  been  obtained.  It  Lb  not  suggested  that  there  has  been  any  fault 
or  laches  on  the  part  of  plaintiff;  nor  that  Father  Delacroix  has  either 
means  or  property  to  pay  the  balance:  nor  is  it  said  or  shown  that  there 
was  any  means  or  process  by  which  any  more  could  have  been  realized 
on  this  note. 

The  Board  of  Liquidators  knew  that  Blouin  had  obtained  judg- 
ment on  the  note,  as  appears  by  an  extract  from  the  minutes  of  eighteenth 
December,  1876: 

*'It  was  resolved  that  Mr.  Blouin  be  authorized  to  sell  the  judg- 
ment that  he  holds  against  Father  Delacroix  at  public  sale." 

Blouin  was  one  of  the  Board  of  Liquidators.  As  such  he  was 
bound  to  use  proper  diligence  in  collecting  the  assets  and  applying  them 
to  the  payment  of  the  debts.  In  addition  to  this  his  wife  was  a  large 
creditor;  and  it  is  not  reasonable  to  suppose  that  he  would  have  asked, 
or  that  the  other  members  of  the  Board  would  have  granted  permis- 
sion to  sell  the  judgment,  if  they  had  not  been  satisfied  that  it  was 
good  for  nothing  beyond  the  value  of  the  property  mortgaged  to 
secure  it. 

We  find  no  error  in  the  judgment  to  the  prejudice  of  defendants; 
but  it  must  be  amended  in  order  to  do  justice  to  plaintiff 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  in 
so  far  as  it  allows,  as  a  credit  on  the  demand  of  plaintiff,  ''the  sum  of 
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eighteen  hundred  dollars,  being  amount  of  the  Delacroix  note  and  ioter- 
est  thereon  from  September  second,  1871,  to  November,  1875,"  be 
avoided  and  annulled:  that  instead  of  that  amount  the  judgment  !e 
favor  of  plaintiff  be  credited  with  the  sum  of  four  huudred  and  thirty- 
four  dollara  and  twenty-five  cents  ($434  25),  as  of  date  first  April,  187^ 
that  being  the  amount  realized  by  plaintiff  on  the  Delacroix  note:  and,  as 
thus  amended  that  the  said  judgment  be  in  all  other  respects  aGBrraed 
with  costs. 


No.  690(5. 
E.  8.  EsKKiixiK  AND  TIi'sB.vND  VS.  E.  D.  Farrar,  Agext;  axd  Mart  E 

OODKN   ET   Af..   vs.   THE  HeIRS   ET   AL.   OF  JOHN    PeRKINS. 

Tho  oxocutor  mivv  prortocuto  to  its  final  termination,  an  action  instituted  hfihi 

tj'rttator  to  Jiunul  a  donation  inter  riros  made  by  him. 
When  partiPB,  who  have  b'*on  instituted  by  a  lost  will  as  universal  legatees,  orl^n- 

too,s  und»*r  a  uaiv-M'sai  title,  assume  the  qnality  of  such  legatees,  t-hf»y  be«?o»r 

bound  for  tho  dobtH  of  the  succession,  and— saving  the  ease  of  reduction— i*:^- 

the  payment  of  the  jmrtieular  legatMes. 
When  the  condition  on  which  a  donation  was  made  has  not  been  complied  with,  the 

donation  may  l^e  revoked,  whether  the  property  donated  1k)  in  the  piyssossioa  of 

the  tloneo.  or  of  a  trannfereo  of  the  donee. 
When  neither  error  nor  fraud  is  allefirod  by  parties,  they  can  not  be  relieved  from 

the  legal  effects  of  their  own  acta,  and  declarations. 
Heirs  and  universal  lecatees  are  personally  bound,  in  proportion  to  the  share  eaeh 

inherits,  to  pay  the  particular  legacies.    But  thoy  are  l>ound  only  to  the  extent 

of  the  effects  of  the  succession,  and  honcti  they  may  free  themselves  from  payine 

the  legacies  by  abandoning  to  the  legatees,  after  the  payment  of  debts, the  eire»ts 

of  the  succession. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  pariBh  of  Madi- 
son.   Hough,  J. 

Tfios.  P.  Farrar,  J.  B,  Currelly  and  E.  H,  Farrar  for  plaintilis  and 
appellees. 

J,  W,  Montgmnery  and  T.  J.  Semnies  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

•  DeBlano,  J.  John  Perkins  senior  died  in  the  State  of  Mississippi, 
on  the  30th  of  November  1866,  leaving  as  forced  heirs:  his  son  John 
and  the  children  of  his  deceased  son  William.  In  December  1866,  the 
last  will  of  the  said  John  Perlcins  senior  was  probated  in  Mississippi,  its 
execution  ordered  in  this  State,  and  Abner  N.  Ogden  and  Josiah  Stans- 
brough  appointed  as  the  executors  of  the  same  by  the  Judge  of  the 
13th  district  of  this  State.  By  that  will,  the  deceased  instituted  defa>d- 
ants  his  universal  legatees,  and  charged  his  bequest  to  them  with  par- 
ticular legacies  in  favor  of  plaintiffs,  who  now  claim  from  said  defend- 
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antB  what  they  consider  they  are  entitled  to  under  the  provisions  of 
that  probated  and  subsisting  will. 

Defendants  appeared  in  Court  through  an  agent,  and — for  answer 
to  plaintifiEs'  demand — contend  that  the  will  of  John  Perkins  senior  is 
null  and  void,  because  it  contains  a  prohibited  substitution,  and  also 
because  the  particular  legacies  are  largely  in  excess  of  the  disposable 
portion. 

They  allege — besides — that,  in  April  1857,  the  deceased  donated  to 
his  son  John  the  Somerset  estate,  then  valued  at  more  than  six  hun- 
dred thousand  dollars,  and  that  one  of  the  conditions  of  that  donation 
was  that  his  said  son  should — at  the  death  of  the  donor — pay  to  them — 
the  respondents — partly  as  a  gift  from  him  to  them,  and  partly  in  satis- 
faction of  their  inheritance  from  their  grandmother,  the  deceased  wife 
of  the  said  John  Perkins  senior,  the  sum  of  two  hundred  and  forty 
thousand  dollars.  That,  on  the  11th  of  August  1869,  in  compliance 
with  that  condition,  the  donee  of  the  Somerset  estate  sold  them  four  of 
the  plantations  comprised  in  that  estate,  in  payment  of  the  aforesaid 
olaim,  which  is  specially  referred  to  and  re-asserted  in  the  deceased's 
will. 

In  bar  of  plaintiffe'  demand,  respondents  plead  the  prescription 
*'  of  one  and  ten  years,  and  prescription  generally.'* 

In  the  pleadings  and  in  the  arguments,  two  principal  questions  are 
presented: 

^  1.    Was  the  donation  of  April  1857,  from  John  Perkins  to  his  son, 
revoked  either  before  or  since  the  de^th  of  the  donor  ? 

2.  Do  defendants  derive  their  title  to  the  Somerset  estate  from 
that  donation  and  the  dation  in  payment  from  John  Perkins  to  them,  or 
from  their  ancestor's  will  ? 

If  we  could  look  beyond  the  evidence  introduced  by  the  parties,  it 
would  not  be  difficult  to  find  that,  in  December  1865,  John  Perkins 
senior  brought  suit  to  revoke  the  donation  made  by  him  to  his  son  in 
April  1857,  that — by  a  decree  of  the  13th  district  court,  rendered  in 
November  1866,  said  donation  was  revoked — that  said  decree  was 
reversed  by  this  court  in  1868,  and  the  case  remanded  for  the  express 
purpose  of  allowing  the  creditors  of  John  Perkins  junior  to  intervene 
in  that  suit;  and — here — returning  to  the  Record,  what  do  we  find? 
That— in  his  last  will,  which  bears  the  date  of  the  11th  of  June  1866, 
John  Perkins  senior  declares  that  the  Somerset  estate  had  reverted  to 
him  and  that  he  had  sued  to  recover  the  same,  on  the  ground  of  the 
non-fulfillment  by  his  son  of  the  conditions  of  the  donation.  He  died 
six  days  after  the  signing  of  the  first  decree  by  which  that  donation  was 
revoked. 

What  became  of  the  twice  remanded  case?    We  are  not  informed; 
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but,  on  the  24th  of  April  1874 — defendants,  through  their  ag^ent, 
a  compromise  previously  made  by  the  executors  of  their  ^randfatherft 
will,  with  the  creditors  of  John  Perkins  junior.  That  compronuae  Ib  dg^ 
in  the  record.  In  and  by  the  same  act,  defendants  accepted  from  said 
executors,  "  all  and  singular  the  property  of  the  deceased's  successiofL 
consisting  of  what  is  known  as  the  Somerset  estate,  together  with  all 
and  singular  the  personal  property  belonging  to  said  estate  and  theret* 
attached,  as  well  as  all  other  property  and  effects  of  said  sacoesaoc 
under  the  administration  and  control  of  the  said  exocutors.''  When 
this  delivery  was  made  and  accepted,  Somerset  had  been  and  stood 
inventoried  as  belonging  to  the  succession  of  John  Perkins  senior,  ainoe 
more  than  seven  years;  and  this  delivery  was  made  and  accepted  oc 
the  express  condition  that  defendants — ^as  heirs  and  universal  legatees 
of  said  deceased — would  pay  all  the  debts  of  the  succession  and  dis- 
charge the  legacies  "  in  so  far  ns  the  same  are  legal  and  binding  on  tb^ 
property  of  said  estate." 

On  the  20th  of  May  1874— less  than  a  month  after  they  had  beeo 
placed  in  possession  of  Somerset,  defendants  mortgaged  it  to  Mtsi 
Chaplain,  to  secure  a  loan  of  328,000,  and — in  the  act  passed  to  that  effect 
— mention  is  made  that  said  property  is  encumbered  with  certain  k^- 
cies  well  known  to  the  mortgagee."  The  legacies  thus  referred  to  are 
<>ertainly  those  made  by  John  Perkins  senior.  If  defendants  acquired 
their  title  under  the  donation  of  1857,  how  explain  their  assamption  of 
debts  and  charges  not  imposed  by  that  donation?  How  explain  that 
they  did  not  themselves  collect,  and  allowed  the  executors  of  the  nov 
assailed  will  to  receive  and  dispose  of  the  revenues  of  Somerset,  and 
sanctioned — not  only  the  receipt,  but  the  disposition  made  of  those  rev- 
enues— by  their  approval  of  the  account  rendered  at  their  own  demand 
by  said  executors  ? 

It  is  contended,  with  a  great  deal  of  force  and  ingenuity  that  Som- 
erset did  not  belong  to  the  succession  of  John  Perkins  senior — that 
said  succession  had  no  real  property  in  Louisiana,  (and — ^if  it  did  nov 
own  Somerset — this  is  true) — and  that,  in  accepting  from  the  exeea- 
tors  the  surrender  of  that  estate,  defendants  merely  took  that  which— 
since  1869 — had  been  their  property,  under  the  dation  in  payment  from 
John  Perkins  ]r  to  them.  If  so,  we  are  at  a  loss  to  understand  why 
they  incurred  the  trouble  and  expense  of  appointing  an  agent  to  settle— 
in  this  State — a  succession  which  owned  nothing  in  this  State.  That 
supposition  can  not  be  recondled  with  and  is  repelled  by  every  word  of 
defendant's  mandate  to  Farrar. 

On  March  25th,  1874,  these  defendants  went  before  a  notary  in  Pam, 
and  appointed  Judge  E.  D.  Farrar  their  agent  and  attorney  in  &K!t,  for 
the  reasons  and  purposes  set  forth  by  them  as  follows: 
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"Whereas,  the  stiid  Nora  M.  Perkins,  Annie  William  Perkins  and' 
Blanche  2L  Perkins  are  the  universal  heirs  and  legatees  of  John  Perkins,. 
Sr.,  deceased,  whose  estate  has  been  opened  and  is  now  being  adminis- 
tered in  the  State  of  Louisiana  by  Abner  N.  Ogden  and  Josiah  Stans- 
brough,  expcutors  of  the  last  will  of  said  John  Perkins,  deceased; 

And,  whereas,  it  is  desirable  that  said  administration  should  be* 
closed  and  terminated,  and  the  property  of  said  estate  turned  over  and' 
surrendered  to  said  heirs; 

And,  whereas,  there  are  debts  due  by  and  outstanding  against  said' 
estate,  and  also  legacies  in  favor  of  divers  and  sundry  persons,  and 
among  them  to  Ellen  M.  Perkins,  which  legacies  are,  in  whole  or  in  part,, 
unpaid; 

And,  whereas,  certain  obligations  have  been  assumed  by  these 
appearers  for  the  payment  of  certain  sums  to  divers  creditors  of  John 
Perkins,  Jr.,  as  shown  and  evidenced  by  an  act  of  compromise  with 
said  creditors,  of  date  in  the  year  1871 ; 

And,  whereas,  in  order  to  the  prompt  and  speedy  settlement  of  said 
debts  and  legacies,  it  may  become  necessary  to  dispose  of  portions  of 
the  real  estate  of  said  succession,  and  enter  into  compromises  and  trans- 
actions  with  said  creditors  and  legatees; 

Now,  therefore,  we  do  by  these  presents  confer  upon  our  said  agent,. 
Edgar  D.  Farrar,  full  and  plenary  power  for  the  purpose  herein  above 
set  forth,  and  authorize  him  particularly  and  especially, 

Ist.    To  institute  and  prosecute,  in  our  names,  all  suits,  etc.        * 

2d.  To  represent  us,  judicially  or  otherwise,  in  the  final  settlements 
of  the  accounts  of  said  executors,  fend  to  compromise  and  compound 
with  them,  to  grant  them  acquittances  and  discharges  from  their  trusts  in 
our  names  and  behalfs,  and  to  receive  and  receipt  fen'  the  property  of 
said  estate. 

3d.  To  acknowledge  and  bind  us  for  the  payment  of  any  and  all 
legacies  and  debts  due  by  us  or  from  the  estate  of  said  John  Perkins, 
deceased,  etc.       *       *       * 

4th.  To  sell  or  give  in  payment  unto  said  legatees  or  creditors,  or 
to  sell  to  other  persons  such  portions  of  the  real  estate  aforesaid,  as  ho 
may  deem  proper,  etc.        *        ♦       ♦ 

5th.    To  lease  out  any  and  all  lands,  etc.        »        *        * 

6th.  To  borrow  money  and  contract  debts,  etc.,  and  to  execute 
mortgages  to  secure  same. 

What  real  estate  of  said  succession,  did  defendants  themselves 
authorize  their  agent  to  receive  from  the  executors  and  to  dispose  of, 
in  order  to  effect  the  prompt  and  speedy  settlement  of  the  debts  and 
legacies  alluded  to  in  their  procuration  ?  It  was  undoubtedly  the  Som- 
erset estate,  or  the  whole  of  that  power  of  attorney  is  metmingless. 
46 
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We  have  referred  to,  but  did  not  consider  the  evidence  whkli 
might  have  been  adduced  of  the  institution  of  a  suit  to  revojte  tbr 
donation  of  1857— but,  taking  the  facts  as  they  were  elicited  on  th«  tiisl 
— we  must  consider  and  decide  whether  a  suit  commenced  by  a  doccr. 
for  the  revocation  of  a  donation,  on  account  of  the  non-perfonnance  fi 
the  conditions  therein  imposed,  can  be  prosecuted — after  his  death— bj 
the  executor  to  whom  he  has  given  the  seizin  of  all  the  estate  of  bis 
succession.  After  answer  filed,  actions  do  not  abate  by  the  death  of  acT 
of  the  parties,  and  the  executor  is  bound  to  administer  on  all  the  prop- 
erty of  a  succession  which  is  expressly  declared  in  the  will  to  bel<»]g  Vj 
the  testator,  even  on  property  claimed  under  an  adverse  title,  and  nay 
maintain  an  action  to  annul  a  donation  inter  vivos  made  by  the  testar«c 
C.  P.  21;  6  L.  R.  99;  7  L.  R.  32. 

In  this  instance,  have  the  executors  done  so  ?  Have  they  eonuDUfd 
the  suit  which — in  his  testament — the  deceased  declare*!  that  he  \.a^ 
brought  and  which  is  alluded  to  in  Judge  Ogden'a  letter  to  Eskndgt  ? 
If  they  have,  what  has  been  the  result  ?  Has  the  revocation  been  pn^ 
nounced?  This  important  fact  is  commented  upon  by  plain tifE»  a&l 
defendants,  asserted  by  the  former,  denied  by  the  latter,  but  neither 
fully  established  by  the  first,  nor  completely  contradicted  by  the  othtis. 
and  we  are  left  in  presence  of  the  deceased's  declaration  that  Somerset 
has  reverted  to  him,  and  of  the  acceptance  by  and  delivery  to  defend- 
ante  of  the  legacy  which  the  will  contains  in  their  favor. 

Have  they  not — by  that  acceptance — ^by  their  declarations  and  thdi 
acts — assumed  the  quality  of  universal  legatees  or  legatees  under  an 
universal  title  of  John  Perkins  senior?  If  so,  they  are  bound  for  U.e 
debts  and  charges  of  the  succession,  and — saving  the  case  of  reduction, 
for  the  payment  of  the  particular  legacies. 

C.  C.  1611  (1003)  16U  flGOn.;  2  R.  R.  S82. 

It  is  not  alleged  that  their  acceptance  was  the  consequence  of  any 
error  of  fact — of  any  fraud  practiced,  or  violence  exercised  against  them, 
and  they  can  not  now  dispute  its  validity.  They  have — in  judicial  pro- 
ceedings and  in  an  authentic  act — assumed  the  quality  of  heirs  and  oni- 
versal  legatees,  and  their  acceptance  is  the  simple  and  express  one 
referred  to  in  the  988th  article  of  the  Revised  Code. 

Defendants*  counsel  rely  on  article  1890  of  said  Code,  which  provides: 
"  that  a  pereon  may  also,  in  his  own  name,  make  some  advantage  for  a 
third  person  the  condition  or  consideration  of  a  commutative  contract, 
or  onerous  donation;  and  if  such  third  person  consents  to  avail  himself 
of  the  advantage  stipulated  in  his  favor,  the  contract  can  not  be  revoked." 

Applying  that  article  to  this  case,  they  say :  the  stipulation  made  in 
favor  of  defendants  in  the  donation  of  1857,  was  accepted  by  their 
tutrix,  and  their  interest  can  not  be  affected  by  any  judgment  of  revo<»- 
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tion  that  may  have  been  rendered  in  a  suit  to  which  they  were  not  par- 
ties. 

If  that  stipulation  stood  alone :  were  it  the  only  charge  imposed 
upon  the  donee,  that  argument  would  present  an  important  question; 
but  the  first,  the  paramount  obligation  of  the  donation  from  the  father 
to  the  son,  was  that — from  the  first  of  January  1858 — the  son  would 
pay  to  his  father,  during  the  natural  life  of  the  latter,  an  annuity  of 
315,000,  and  it  is  admitted  that — at  the  death  of  the  donor — of  the  ten 
instalments  of  that  annuity  which  had  then  matured,  not  one  had  been 
paid.  The  donee  was,  or  it  appears  was  then  owing  the  donor  one  hun- 
dred and  fifty  thousand  dollars;  and — inasmuch  as  the  conditions  of 
the  donation  had  not  been  complied  with,  he  was  not  the  incommutable 
owner  of  the  property  comprised  in  the  donation. 
Demolombe,  vol.  20,  p.  573,  number  610. 

He — nevertheless — before  he  had  himself  acquired  an  indefeasible 
title  to  the  property  which  he  held  under  a  conditional  donation,  trans- 
ferred it  io  defendants  who  had  thereon  but  an  eventual  right,  one 
which  depended  on  the  execution  by  the  donee  of  his  principal  obliga- 
tion in  that  quality,  which  was  to  pay  to  his  father  an  annuity  of  815,000. 
When  was  that  transfer  made  ?  After  the  institution  of  the  suit  in  revo- 
cation, and — it  may  be — after  those  who  opposed  it  had  expressly  or 
tacitly  assented  to  that  revocation,  after  a  revocation  which — we  pre- 
sume— must  have  been  contested  by  others  than  the  defendants— as, 
otherwise — the  evidence  of  their  contestation  and  of  its  results  would 
have  been  introduced  on  the  trial. 

Demolombe — vol  20,  p.  534  and  535 — said:  "Les  charges,  dans  une 
donation,  n'etant  pas  la  cause  principale  de  I'operation,  mais  ne  formant 
que  des  clauses  accessoires,  on  aurait  pu  douter  si  leur  inex^cution 
pouvait  ouvrir,  au  profit  du  donateur,  une  action  en  revocation,  et  c'est 
ce  doute  que  le  legislateur  a  resolu,  etc." — and,  at  page  562 — "  Que  le 
donateur  ne  puisse  pas  demander  directement  Texecution  des  charges, 
qui  n'ont  pas  ^t^  stipulees  dans  son  interet,  cela  se  con§oit;  mais  c'est  la 
precisement  un  motif  pour  qu'il  puisse  demander  la  r(5vocation  pour 
cause  d*inexecution  de  ces  charges:  aussi  le  text3  absolu  des  articles  953 
et  954  du  C.  N.  lui  accorde-t-il  ce  droit,  pour  tous  les  cas,  sans  dis- 
tinction." 

The  same  author  indicates  the  difference  between  the  revocation 
and  dissolution  of  an  act  of  donation. 

"D*une  part,  on  a  dit  qu'autre  chose  est  la  resolution  de  la  donation, 
autre  chose  la  r^ocaiion !  Le  donateur,  q\ii  stipule  ime  condition  r^sol- 
utoire — comme,  par  exemple — le  droit  de  retour,  ne  revoque  point  par  la 
sa  liberalite:  il  en  limite  soulement  I'^tendue  par  une  clause  concomitante 
et  constitutive  de  sa  liberality  elle  meme;  et — dans  ce  cas — la  donation. 
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apr^  qu'elle  a  ete  resolue  par  I'evenement  de  la  condition,  n'cn  a  pa* 
moins  reyu  toute  la  plenitude  d'execution,  dont  elle  etait  sasceftibk, 
dans  la  mesure  ou  elle  avait  et(^  faite.  Tr^  differente  est  la  doDatkKQrero- 
qu^,  qui,  loin  de  flnir  eonformement  a  la  loi  de  sa  oonatltation,  fijut, 
au  eontraire— par  une  decheance  qui  implique,  en  quelque  eorte,  11*^ 
d'un  effet  manque. 

Demolombe,  C.  N.  vol.  20,  page  521,  Coin-Delisle,  aii:.  953,  So.  1 
Tl)e  acceptance  by  defendants'  tutrix — not  of  a  donation  made  ifi 
them,  and  in  an  act  passed  between  them  and  their  aneestctf* — but  of  a 
charge  imposed  in  their  behalf,  in  an  act  to  which  they^  were  not  parties- 
did  not  close  the  door  against  their  ancestor's  action  for  the  revocation  of 
the  donation,  on  account  of  the  non-performance  of  its  conditions.  B. 
O.  C.  1559,  number  3. 

What  is  the  position  in  which  the  defendants  have  placed  thenradTcs, 
in  regard  to  the  succession  of  John  Perkins  senior  ?  In  their  prooura- 
tion  of  the  25th  of  March  1874,  to  Edgar  D.  Farrar,  they  reprearat 
themselves  as  "  the  universal  heirs  and  legatees  of  said  deceased,"  la 
their  petition  of  the  23d  of  April,  alleging  to  be  the  beneficiary  bdn» 
and  universal  legatees  of  their  grandfather,  they  asked  of  his  execiitC'R 
a  final  account  of  their  administration  of  his  succession,  and  the  defir- 
ery  of  the  property  thereto  belonging.  The  account  demanded  ir» 
filed  and  approved — and,  by  a  notarial  act  of  the  24:th  of  April — ther, 
as 'heirs  and  universal  legatees,  took  possession  of  all  that  eomp<.i&«d 
said  succession  in  Louisiana,  and  that  was  the  Somerset  estate,  db- 
charged  the  executors  and  bound  themselves  to  pay  the  debts  and  lega- 
cies for  which  it  was  liable. 

Whether  they  had  or  have  on  or  in  Somerset,  rig^hts  derived  by 
them,  through  their  father  and  from  their  grandmother:  whether  they 
did  acquire,  by  the  dation  in  payment  of  the  11th  of  August  1869,  an 
absolute  title  to  that  estate — the  fact  is  there,  staring  us  in  the  face, 
that — by  the  act  of  the  24th  of  April,  they  took — ^not  under  the  dation 
in  payment,  but  under  the  will,  and — ^as  against  that  act,  its  recitals  aod 
stipulations,  they  plead  neither  error  nor  fraud — Can  we  relieve  them 
from  the  legal  effects  of  their  own  admissions,  from  the  le^al  effeots  of 
their  uncontradicted  declaration  that  they  have  claimed,  beeil  allowed 
and  taken  possession  of  the  whole  of  the  succession  of  John  Perkins 
senior,  including  Somerset — from  the  legal  effects  of  their  abscdute 
promise  to  pay  the  debts  and  legacies?  We  can  not:  but,  to  what 
extent  are  defendants  liable  for  those  legacies  ? 

The  Civil  Code  fixes  the  extent  of  their  liability;  it  provides: 
Art.  1633— The  heirs  of  the  testator,  or  other  debtors  of  the  legacy, 
shall  be  personally  bound  to  dischaiige  it — each  in  proportion  to  tbe      ' 
part  that  falls  to  him  in  the  succession. 
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Art.  1465— T/ie  heir,  or  univeirsal  successor,  is  not  bound  for  the  lega- 
cies, except  to  the  amount  of  the  value  of  the  effects  of  the  succession, 
and  he  can  therefore  free  himself  from  them  by  abandoning  to  the  lega- 
tees what  remains  of  the  succession  after  the  payment  of  the  debts. 

Art.  1466 — If  it  be  the  forced  heir  who  makes  the  abandonment  to 
the  legatees,  he  has  the  right  to  reserve  to  himself,  from  the  effects  of 
the  succession,  the  legitimate  portion  secured  to  him  by  law,  and  shall 
deliver  up  the  balance  to  the  legatees. 

In  his  commentaries  on  article  1017  of  the  Napoleon  Code,  of  which 
the  1633d  article  of  ours  is  a  literal  copy,  Marcade  said  :  "  Puisque  les 
legs  ne  peuvent  se  prendre  que  sur  le  disponible,  et  que  les  successeurs 
generaux  ne  les  doivent  que  dans  les  limites  du  disponible  qu'ils  de- 
tiennent,  comment  voulez  vous  que  Th^ritier  les  donne  encore  apr^  que 
la  succession  enti^re  est  epuisec  ?  La  quality  d'h^ritier  pur  et  simple 
est  ici  insigniflante,  et  celui  qui  en  est  rev^tu  se  trouve — quant  a  I'acquitte- 
ment  des  legs — sur  la  meme  ligne  que  Th^ritier  b^n^fldaire  et  les  ]^a- 
taires  universels  et  a  titre  universel.  La  distinction  entre  Th^ritier  pur 
et  simple  et  les  autres  successeurs  g^n^raux  n'existe  que  pour  les 
dettes." 

It  was  the  evident  intention  of  John  Perkins  senior  to  leave  to  the 
children  of  his  deceased  son  William  the  largest  share  of  his  considera- 
ble fortune,  but  he  had  not  foreseen  the  events  which  occurred  after  his 
death,  which  condemned  the  largest  of  our  estates  to  a  prolonged  sterility, 
reduced  their  value  and  production — and  converted  once  productive 
lands  into  real  burdens.  Trusting  to  the  experience  of  the  past, 
impressed  with  the  recollection  of  the  revenues  derived  from  the  culti- 
vation of  Somerset,  he  directed  that  the  payment  of  most  of  his  partic- 
ular legacies  should  be  made  out  of  its  future  revenues. 

Defendants'  counsel  urge  that  the  legacies  to  plaintiffs  can  not  be 
pfdd  otherwise  than  as  thus  directed:  that  they  are  not  payable  out  of 
the  property  generally,  nor  by  a  sale  of  any  portion  of  the  same.  This 
argument  is  based  on  a  clause  in  the  will,  in  which  the  testator  expresses 
*'  the  desire  that  his  property  should  be  kept  together  by  his  executors 
for  the  benefit  of  his  grandchildren  and  the  payment  of  the  legacies." 
The  succession  of  John  Perkins  senior  has  been  opened  for  upwards  of 
eleven  years:  his  universal  legatees  have  received  the  property  which 
composed  it  since  four  years,  and  the  inevitable  effect  of  the  defendants' 
construction  of  that  clause  of  the  will,  would  be  to  postpone  indefinitely 
the  payment  of  the  particular  legacies.  The  instructions  from  the 
deceased  to  his  executors  might  have  been  enforced  during  tlieir  admin- 
istration and  while  they  had  the  seizin  of  the  succession;  but  they  were 
not  intended  to  suspend — at  the  will  of  his  universal  legatees — the  exe- 
cution of  the  other  clauses  of  his  testament    His  most  earnest  wish 
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was  to  prevent  the  morcelliDg  of  Somerset,  and  yet,  as  to  that  estate, 
he  advises  that  it  be  kept  undivided  as  long  as  the  law  will  permit. 

*'  Particular  legacies  must  be  discharged  in  preference  to  all  othas, 
even  though  they  exhaust  the  whole  of  the  succession^  or  all  that 
remains  after  the  payment  of  the  debts  and  the  eontributioDd  (or  tbr 
legitimate  portion,  in  case  there  are  forced  heirs. 

R  C.  C.  1634. 

"  In  default  of  funds  sufficient  to  discharge  the  debts  and  legmv^ 
of  sums  of  money,  the  executors  shall  cause  themselves  to  be  autbcr- 
ized  by  the  Court  to  sell  the  movables,  and  if  they  are  insufficient,  ih* 
immovables,  to  a  sufficient  amount  to  satisfy  the  debts  and  legacies. 

R  C.  C.  1668. 

"Was  Somerset  the  separate  property  of  John  Perkins  senior,  or  did 
it  or  any  part  of  it  belong  to  the  community  which  existed  betweea 
him  and  his  deceased  wife  ?  If  it  was  common  property,  and  i',  aBsadu 
any  part  of  it  passed  to  defendants*  father  or  to  them,  they  might— bj 
proper  steps — protect  any  title  so  acquired  by  theyi  against  the  enforce- 
ment of  plaintiffs'  rights. 

They  are  bound  for  the  legacies  only  to  the  amount  of  the  valae  ^ 
the  effects  of  the  succession,  and  they  can  free  themselves  frrm  tbm 
by  abandoning  to  the  legatees  after  the  payment  of  the  debts  and  the 
reserve  of  their  legitime^  whatever  may  then  remain  of  what  th^r 
received  from  their  ancestor's  succession. 

R  C.  C.  1465—1466. 

The  prescription  of  one  year  ui^ed  by  defendants  is  not  applicabk 
to  plaintiff'  demand,  and — considering  the  acknowledgments  aod 
promises  made  by  the  former  in  the  act  of  the  24th  of  April  1874— tbat 
of  ten  years,  if  applicable,  has  been  interrupted. 

The  prescription  of  five  years  opposed  by  plaintifiD^  to  defendants* 
informal  demand  for  a  reduction  of  the  legacies  which  they  seek  t<^ 
recover,  runs  against  minors  only  from  the  date  of  their  majority.  At 
the  death  of  their  ancestor,  the  universal  legatees  were  minors— that  is 
shown,  and  we  are  not  informed  when  they  became  of  age, 

R.  C.  C.  3542  (3507). 

This  fact,  and  the  fact  that  the  evidence  is  too  incomplete  to  justify 
the  fixing  of  any  reduction  to  which  the  defendants  may  be  entitled 
compel  us  to  remand  this  cause  to  the  lower  court  for  a  new  trial— and, 
in  so  doing — we  do  not  limit  the  scope  of  that  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgmcDt 
appealed  from  is  avoided  and  reversed,  and  this  case  remanded  belov, 
to  be  proceeded  in  according  to  the  views  herein  expressed  and  accord- 
ing to  law:  the  costs  of  the  appeal  to  be  paid  by  plaintaffa 

Spencer,  J.  recused. 
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No.  7038. 
Mrs.  S.  C.  F.  Iogan  vs.  Harriet  Herbert  et  al.  ^  J^ 

A  iudfirment  can  not  have  the  force  of  res  adjudirata  ns  to  one  not  a  party  to  it.  Im    ^^ 

Parol  evidence,  even  when  not  objected  to,  is  not  admissible  to  prove  that  the  owner       30   727 
of  real  estate  aj?reed  that  it  should  be  sold  as  the  property  of  a  third  person.  }}*   298 

In  a  suit  to  revive  a  jud;;nient  asrainst  a  succession,  the  acceptance  of  service,  and      

waiver  of  citation  by  the  administrator  will  be  deemed  a^ood  service,  and  will 
justify  the  judfirment  of  revival. 

A  sale  of  property  which  had  formerly  belonged  to  a  succession,  (and  which  had 
been  validly  sold  while  the  succession  was  in  existence)  made  by  the  defunct  ad- 
ministrator of  the  succession  after  it  had  been  closed,  and  its  assets  partitioned, 
is  absolutely  void,  and  conveys  no  title  whatever  to  the  purchaser. 

An  unrecorded  deed  transfers  the  property  to  the  purchaser  as  against  all  the 
world,  except  creditors  of  the  vendor,  and  bona  fide  purchasers  from  him  without 
notice. 

The  registry  of  a  judgment  against  a  party  will  operate  as  a  legal  mortgage  on  all 
the  immovables  of  that  party  situate  within  the  parish  wherein  the  judgment  is 
registered,  whether  the  deed  to  such  immovables  is  recorded  or  not;  and  such 
mortgage  is  good  against  every  body  that  the  judgment  debtor's  title  to  the  im- 
movables is  good  against. 

The  prayer  of  a  petition  that  the  sale  of  a  certain  immovable  be  declared  void,  and 
that  the  property  flMoad  the  plaintiff's  rights  be  decreed  to  belong  to  a  certain 
third  person,  will  not.  in  the  absence  of  any  demand  for  a  seizure  and  sale  of 
the  property,  constitute  the  action  an  hypothecary  one. 

So  far  as  relates  to  creditors  holding  antecedent  mortgages  on  property,  and  their 
recourse  on  the  property  is  concerned,  judgments  obtained  by  others  against 
their  debtor,  estopping  him  from  setting  up  ownership  to  the  property,  are  not 
res  adjitdicata  as  to  them. 

4  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
iX  ciana.      TVedge,  indgeadhoc.    Trial  by  jury. 

D.  C.  Hardee  for  plalntlflf  and  appellant. 

W.  F.  Kernan  and  T.  B.  Lyons  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  In  1862  there  was  a  probate  sale  of  the  property  of 
Nancy  Stevens,  by  Geo.  W.  Catlett,  auctioneer.  Among  the  property 
then  sold  was  the  land  in  controversy  in  this  suit.  It  was  adjudicated 
to  Mrs.  Fluker  for  §1275,  one  third  of  which  was  paid  in  cash,  and  the 
balance  was  represented  by  her  two  promissory  notes  at  one  and  two 
years,  as  prescribed  by  the  court.  The  auctioneer  made. out  in  duo  form 
his  procen  verbal  of  the  sale,  which  was  duly  signed  by  Mrs.  Fluker,  but 
from  some  cause,  perhaps  the  disorder  of  the  timej,  he  neglected  to 
return  it  to  the  clerk's  office.  It  was  found  among  his  papers  in  1868, 
after  his  death,  and  put  of  record  in  1870  in  the  recorder'.^  office  of  East 
Felician^. 

In  January,  1863,  there  was  a  final  partition  among  the  heirs  of  Ana 
Stevens,  into  which  was  carried  the  proceeds  of  these  two  notes  of  Mrs. 
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Fluker,  which  had  been  cashed  by  Dr.  BarkduU,  at  the  request  of 
Dawson,  the  administrator  of  Ann  Stevens.  Mrs.  Flaker  went  into 
possession  of  the  land  at  once,  and  in  1867  gave  H.  H.  Herbert  permk- 
:sion  to  occupy  and  cultivate  it  Dr.  James  D.  Barkdull,  the  holder  d 
Mrs.  Fluker's  two  notes,  died  in  1865,  and  they  were  inventoried  as  p&it 
>of  his  estate.  After  the  war,  in  1867,  Mrs.  Barkdull,  represeDtiiig  her 
deceased  husband's  estate,  visited  Mrs.  Fluker,  and  d^nanded  pajmeoi 
of  these  two  notes.  She  paid  one  of  them.  Subsequently  Mrs.  Flok^ 
told  Mrs.  Barkdull  that  owing  to  her  floancial  embarrassments  she 
•could  not  pay  the  second  note.  Mrs.  Barkdull  says  that  Mrs.  Flfiker 
told  her  *'  she  could  have  the  place  sold  for  the  second  note** — ^the  fAa^ 
she  had  given  the  note  as  part  payment  for. 

On  ninth  February,  1867,  Keman  &  McYea  obtained  judgment 
■against  Mrs.  Fluker  for  $3000  and  interest,  which  was  duly  recorded  in 
the  mortgage  office  twenty-third  February,  1867,  and  became  a  judicial 
mortgage  on  all  her  property  in  East  Feliciana,  where  she  resided,  sod 
where  the  land  in  question  lies.  The  plaintiff,  Mrs.  Liogan,  a  widowed 
daughter  of  Mrs.  Fluker,  subsequently  bought  this  judgment,  with  foil 
subrogation. 

Mrs.  Barkdull,  when  told  by  Mrs.  Fluker  to  sell  the  land  for  ^ 
note,  placed  it  in  her  attorney's .  hands  with  instructions  to  proceed  to 
sell  the  place.  But  when  the  attorney  went  to  get  copy  of  the  mortgage, 
in  order  to  foreclose  it,  found  that  it  was  not  of  record  in  the  recoider'B 
or  clerk's  offices.  Mrs.  Fluker  being  heavily  involvetl  and  sundry  judg- 
ments against  her,  including  that  held  by  plaintilT,  the  attorney  thoqgfat 
It  useless  to  sue  her  on  the  notes,  without  having  the  benefit  of  the 
vendor's  mortgage  securing  it.  Whereupon,  to  meet  this  emerpeocr. 
and  escape  the  judicial  mortgages,  the  attorney  of  Mrs.  Barkdull,  eariv 
in  1868,  applied  to  Dawson,  the  defunct  administrator  of  Ann  SteTens. 
whose  estate  had  been  finally  partitioned  among  her  heirs  five  years 
before,  and  obtained  his  consent  to  file  application  in  his  name,  as  ad- 
ministrator, to  sell  the  property  over  ngain  as  that  of  Ann  Steven. 
This,  too,  when  the  act  of  partition  of  the  estate  of  Ann  Stevens,  on  filf. 
showed  that  the  heirs  had  received  ami  partitioned  among  themselves 
the  price  of  this  very  land.  But  the  order  to  sell  was  ol^tained,  thf 
property  advertised,  and  sold  to  Mrs.  Barkdull  on  fourth  Mirch,  IftS^. 
for  $500.  The  particulars  of  this  sdlo  are  established  by  parol,  as  tiir* 
sheriff  seems  never  to  have  made  any  return  thereof  of  any  kind. 

On  the  seventh  March,  1868,  Mrs.  Barkdull,  by  notarial  act  duly  re- 
corded, sold  this  land,  with  full  warranty,  to  Harriet  Herbert,  a  colored 
woman,  who  was  represented  by  H.  H.  Herbert,  of  whom  she  vas  » 
servant  and  former  slave.  This  H.  H.  Herbert  and  Harriet  were  at  the 
time  occupants  of  the  premises  by  permission  of  Mrs.  Fluker,  who  i«- 
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Bided  at  her  homestead  on  the  adjoining  plantation.  Mrs.  Fluker  testi- 
fied that  she  never  knew,  heard  of,  or  authorized  the  foregoing  proceed- 
ings, and  we  are  entirely  satisfied  of  the  truth  of  her  statement. 

But  to  proceed  with  this  remarkable  case.  Mrs.  Logan,  some  time 
after  this  sale  to  Harriet  Herbert,  issued  execution  on  the  Keman  and 
McYea  judgment,  and  seized  this  land  as  the  property  of  Mrs.  Fluker, 
the  judgment  debtor.  Harriet  Herbert  enjoined  the  sale  on  the  grounds 
detailed  above,  averring  her  ownership,  and  pleading  that  Mrs.  Fluker 
was  estopped  by  her  conduct  and  acts  from  claiming  the  land;  that  she 
had  told  Mrs.  Barkdull  to  sell  it,  and  could  not  now  complain.  Mrs. 
Fluker  filed  an  intervention,  which  was  never  sei-ved  or  put  at  issue, 
and  it  is  shown  she  was  not  allowed  for  that  reason  on  the  trial  to  offer 
evidence.  The  case  was  tried  by  jury,  who  found  for  plaintiff,  and  "  dis- 
otussing  the  intervention."  From  the  judgment  on  this  verdict  Mrs. 
Logan  appealed. 

The  Supreme  Court  held  that  Harriet  Herbert  possessed  under  a 
title  not  simulated,  and  which  could  not  therefore  be  attacked  by  seizure, 
and  afflrmcd  the  judgment,  "  reserving  to  Mrs.  Logan  her  right  of 
action  to  cause  the  sale  from  Barkdull  to  Herbert  to  be  annulled." 

Subsequently  Mrs.  Fliker  brought  a  direct  action  against  Harriet 
Herbert  to  recover  this  land.  On  appeal  this  court,  first  March,  1875, 
held  that  the  judgment  of  dismissal  in  above  named  injunction  suit  was 
I'es  adjudicata  against  Mrs.  Fluker. 

It  is  useless  for  us  to  review  these  decisions  of  our  predecessors, 
except  to  say  that  we  do  not  wish  it  understood  that  we  assent  to  the 
doctrines  they  announce. 

The  present  suit  is  brought  by  Mrs.  Logan  against  Mrs.  Barkdull, 
Harriet  Herbert,  and  Mrs.  Fluker,  to  have  said  sale  from  Barkdull  to 
Herbert  decreed  a  nullity — to  have  said  property  decreed  to  belong  to 
Mrs.  Fluker  and  decreed  to  be  subject  to  the  payment  of  plaintiff's 
judgment  and  mortgage. 

Harriet  Herbert  filed  an  exception,  setting  up  the  two  judgments 
above  discussed  as  rea  adjudicata^  and  that  plaintiffs  petition  discloses 
no  cause  of  action. 

These  exceptions  were  properly  overruled.  The  plaintiff  shows 
abundant  catise  of  action.  The  plea  of  res  adjudicata  based  on  the  suit 
of  Fluker  vs.  Herbert  is  of  course  without  force  as  to  Mrs.  Logan.  She 
was  no  party  to  it,  ani  being  a  mortgaf<e  creditor,  whose  rights  antedate 
that  proceeding,  can  ia  no  sense  be  said  to  be  bound  by  a  judgment 
against  Mrs.  Fluker,  her  debtor. 

In  the  suit  of  Harriet  Herbert  vs.  Mrs.  Logan  (the  injunction  suit) 
the  Supreme  Court  do  not  pretend  to  decide  that  Mrs.  Logan  did  not 
have  a  mortgage  on  this  property,  or  that  it  was  not  subject  to  her 
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mortgage,  or  that  the  sale  from  Barkdull  to  Herbert  was  valid.  The 
decision  was  that  Herbert  held  by  a  title  which  was  not  a  simulation, 
aad  which  could  not  be  indirectly  attacked  by  seizure.  It  expressly 
reserves  her  right  to  bring  this  suit;^for  if  the  proceedings  by  whidi 
Herbert  claims  Mrs.  Fluker  was  divested  of  title  were  nullities,  thei 
plaintiffs  right  to  subject  it  to  her  mortgage  is  indisputable.  So  far  aft 
Mrs.  Fluker  is  concerned,  she  is  of  course,  whether  rightfully  or  wrong- 
fully, cut  off  by  said  judgments  from  claiming  any  thing  in  said  propertv; 
so  that  if  it  were  to  bring  $50,000,  neither  she  nor  her  heirs  could  claim 
one  dollar  of  the  surplus  it  brought  over  plaintifiFs  debt.  The  effect  of 
the  judgment  prayed  for  would  be  to  annul  said  sale  and  restore  said 
property  to  Mrs.  Fluker's  estate,  only  quoad  the  plaintiiTs  rights. 

The  answer  is  a  general .  denial,  admitting  possession,  averring 
ownership  by  purchase  from  Mrs.  Barkdull,  who,  it  is  alleged,  acquired 
from  the  estate  of  Ann  Stevens,  which  is  claimed  to  have  had  the  legal 
title  when  Mrs.  Barkdull  bought  That  any  equitable  title  existing  in 
Mrs.  Fluker  at  the  date  of  BarkduH's  purchase  Mrs.  Fluker  "did  for^o, 
lose,  and  transfer  unto  your  respondent  by  consenting  and  agreeing  to 
the  said  sales,  and  by  standing  by  and  permitting  and  encouraging  the 
same  to  be  made.  That  this  divestiture  out  of  Mrs.  Fluker  was  com- 
plete and  entire  long  before  any  alleged'  rights  of  the  plaintiff  could  or 
did  attach  to  said  land."  She  alleges  the  value  of  her  improvements, 
prays  that  Mrs.  Barkdull  be  cited  in  warranty,  and  "  if  respondent  ift 
evicted  from  said  land  and  improvements  that  she  may  have  judgment 
against  her  therefor,"  and  that  plaintiff's  suit  he  dismissed  and  her 
claim  rejected. 

Mrs.  Barkdull,  cited  in  warranty,  repeats  and  adopts  Herbert's 
answer  in  substance,  avers  her  title  bona  fide,  and  pleads  the  prescrip- 
tion of  one  and  five  years. 

Mrs.  Fluker  having  died,  her  administrator  answered,  claiming  title; 
to  which  the  plea  of  res  adjudlcaia  was  opposed  and  is  god. 

There  was  judgment  rejecting  plaintiff's  demands,  and  she  appeals. 

There  are,  in  reality,  but  two  vital  questions  in  this  case,  which  iti» 
necessary  to  decide,  to  wit:  First,  is  plaintiff's  judgment  still  in  force? 
and,  second,  was  Mrs.  Fluker  at  the  date  of,  or  subsequently  to,  the 
recording  of  plaintiff's  judicial  mortgage,  on  twenty-third  February,  1867, 
the  owner  of  this  land?  If  she  was,  plaintiff's  mortgage  attached  to  it; 
and  even  if  it  be  true  that  Mrs.  Fluker  did  in  March,  1868,  '* forego, lose, 
and  transfer  her  rights,  by  consenting,  agreeing,  standing  by,  permit- 
ting and  encouraging"  the  sale  of  the  property  as  that  of  the  estate  of 
Stevens,  still  she  could  not  in  that  way  or  any  other  divest  plaintiff  of 
her  rights  upon  the  property.  It  would  at  most  amount  to  an  aliena- 
tion by  the  debtor.  We  regard  it  therefore,  so  far  as  relates  to  existence 
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of  plain tilTs  hypothecary  rights,  as  immaterial  whether  or  not  Mrs. 
Fluker  did  in  fact  so  divest  herself  of  the  property.  But  we  tmll  say, 
en  passant,  that  in  our  opinion  the  parol  evidence  allowed  to  be  offered 
in  this  case  to  establish  her  consent  that  this  property  be  sold  as 
Stevens's  was  clearly  inadmissible,  especially  as  no  fraud  or  deceit  is 
charged  or  pretended  against  her.  If  such  evidence  can  be  resorted  to 
to  divest  one  of  title  to  real  estate,  then  all  I  have  got  to  do  is  to  buy 
your  property  from  a  third  person,  and  prove  by  parol  that  you  con- 
sented and  agreed  to  it.  We  will  say  further  that  even  if  admitted 
without  objection  (which  it  was  not),  the  evidence  wholly  fails  to  estab- 
lish the  fact.  The  most  that  can  be  made  out  of  it  is  that  Mrs.  Fluker 
told  Mrs.  Barkdull  to  make  her  money  out  of  the  land,  she  was  unable 
to  pay  the  note.  This  certainly  was  no  authority  for  the  proceedings 
taken. 

As  to  the  question  of  the  existence  of  plaintiffs  judgment  and  mort- 
gage, it  rests  entirely  upon  the  objection  that  in  the  suit  for  its  revival 
Calhoun  Fluker,  administrator,  was  not  served  with  citation,  but  ac- 
cepted service  of  the  petition  and  waived  citation.  We  see  no  possible 
reason  for  doubting  that  this  was  a  good  service  and  justified  the  judg- 
ment of  revival.  Why  should  the  costs  of  a  service  of  citation  have 
been  imposed  upon  the  estate?  There  is  no  pretense  that  the  debt  was 
not  an  honest  and  just  one,  or  that  It  had  ever  been  satisfied.  It  would 
be  monstrous  to  maintain  that  because  the  Code  says  one  may  I'evh^e  a 
judgment  by  citing  the  debtor,  that  therefore  an  answer  or  acceptance  of 
service  would  be  ineffective  as  a  basis  of  such  revival.  Art.  177  C.  P. 
forbids  such  a  conclusion. 

As  to  Mrs.  Fluker's  ownership  of  this  land  on  twenty- third  Febru- 
ary, 1867,  it  is  difficult  to  see  how  it  can  be  questioned.  Nobody  dis- 
putes, on  the  contrary  every  body  admits,  that  she  acquired  it  at  probate 
sale  in  December,  1862,  from  the  estate  of  Stevens.  Nobody  pretends 
that  the  sale  to  her  was  not  regular,  legal,  and  bona  fide.  Nobody  diF- 
putes  the  fact  that  the  heirs  of  Stevens  received  and  partitioned  the 
proceeds  of  this  sale  among  themselves  five  years  before  Mrs.  Bark- 
duirs  pretehded  purchase.  Nobody  disputes  that  Mrs.  Barkdull  and  her 
attorney,  and  Dawson,  the  administrator,  and  H.  H.  Herbeit,  who  did  all 
this  business  for  and  in  the  name  of  his  servant  Harriet,  all  knew  per- 
fectly well  that  Mrs.  Fluker  owned  and  had  continuously  possessed 
this  land  since  1862.  Mrs.  Barkdull  held  her  two  notes  for  the  price 
and  collected  one  of  them.  Herbert  was  Mrs.  Fluker's  tenant.  Nobody 
pretended  that  these  notes  of  Mrs.  Fluker  were  debts  of  Mrs.  Stevens. 
Yet,  in  the  face  of  these  facts,  these  parties  enact  the  farce  of  putting 
up  this  property  as  belonging  to  the  estate  of  Stevens,  which  had,  five 
years  before,  sold,  and  received  the  price  of  it;  and  they  tell  us  they  did 
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SO  to  pay  Mrs.  Fluker's  note !  Is  it  necessary  for  us  to  say  or  dte 
authority  to  show  that  such  proceedings  are  absolutely  void,  and  rested 
no  title  whatever  in  Mrs.  Barkdull  ?  If  Mrs.  Barkdull  ever  bad  the 
shadow  of  a  title  to  that  property,  she  did  not  get  it  by  that  sale  from 
the  estate  of  Stevens.  We  have  seen  that  if  she  ever  acquired  a  title 
from  Mrs.  Fluker  she  did  so  after  plaintiffs  mortgage  had  aUached 
But  we  have  also  seen  that,  in  fact,  she  never  derived  or  had  any  title 
from  Mrs.  Fluker.  Even  the  parol  evidence,  illegally  admitted,  utteiiy 
fails  to  show  that  Mrs.  Fluker  ever  sanctioned  or  knew  of  this  traoaac- 
tion.  But  it  is  said  the  deed  from  the  estate  of  Stevens  to  Mrs.  Fluker 
was  not  put  of  record  until  1870,  and  that  of  Harriet  Herbert  from  Mr& 
Barkdull  was  recorded  in  1868,  and  that  the  oldest  recorded  title  most 
prevail;  that  Mrs.  Logan's  mortgage  could  not  attach  until  Mrs.  Fluker's 
title  was  recorded,  and  that  before  it  was  recorded  Mrs.  Fluker  had 
been  divested  of  her  title  by  the  proceedings  narrated  above. 

To  this  we  answer,  first,  that  Mrs.  Fluker  never  was  divested  of 
title;  and,  second,  that  an  unrecorded  deed  transfers  the  property  to  tbe 
purchaser  just  as  effectually  as  a  recorded  deed,  as  against  all  the 
world,  except  creditors  of  the  vendor,  and  bona  fide  purchasers  from 
him  without  notice. 

Mrs.  Barkdull  was  neither  a  creditor  of  Mrs.  Stevens  (Mra  Fluker's 
vendor)  nor  an  innocent  purchaser  from  her.  She  was  no  purchaser  at 
all.  One  who  has  never  been  owner  can  not  confer  ownership  upon 
another.  Mrs.  Barkdull  never  had  any  right  of  ownership,  and  could 
convey  none  to  Harriet  Herbert.  The  latter,  besides,  was  hersdf, 
through  her  agent  H.  H.  Herbert,  perfectly  cognizant  of  all  the  facta. 
She  was  therefore  not  even  a  possessor  in  good  faith.  Even  if  she  vere, 
good  faith  in  a  purchaser  can  not  make  a  good  title  out  of  a  bad  ooe. 
The  only  effect  of  good  faith  is  to  shorten  the  period  for  acquiring  title 
by  prescription,  and  to  entitle  the  party  to  fruits,  and  certain  rights  and 
indemnities  for  improvements. 

The  proposition  of  defendant's  counsel  that  Mrs.  Logan's  mortgage 
could  not  attach  to  the  land  until  Mrs.  Fluker's  title  was  recorded  is 
utterly  inadmissible.  It  attached  the  moment  it  was  placed  of  record, 
because  Mrs.  Fluker  was  then  the  owner — and  it  was  effective  and  good 
against  every  body  that  Mrs.  Fluker's  title  was  good  against  We  have 
seen  that  her  title  was,  without  registry,  good  against  the  world,  except 
creditors  of  and  bona  fide  purchasers  from  her  vendor. 

This  view  renders  it  unnecessary  to  decide  the  point  raised  by  de- 
fendant, as  to  the  effect  of  Mrs.  Fluker's  deed  not  being  stamped,  before 
its  registry,  since  in  our  view  the  deed  wcis  good  against  the  defendanta 
Barkdull  and  Herbert  without  registry.  But  we  may  as  well  say  nov 
that  we  think  the  objection  without  force  or  merit 
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The  objection  is  made  iu  the  brief,  but  not  in  the  pleadings  (unless 
the  exception  "  no  cause  of  action"  be  its  equivalent),  that  this  is  the 
hypothecary  action,  and  that  there  is  neither  allegation  nor  proof  of  the 
demands  and  notices  required  by  law  in  such  cases. 

We  have  stated  the  prayer  of  the  petition.  We  do  not  think  it  is 
the  hypothecary  action.  The  petition  does  not  ask  for  the  seizure  and 
sale  of  the  property,  but  that  the  sale  from  BarkduU  to  Herbert  be  de- 
clared void,  that  the  property,  quoad  the  plaintiffs  rights,  be  decreed  to 
belong  to  Mrs.  Fluker,  and  that  it  be  decreed  subject  to  plaintifiTs  judg- 
ment. Creditors  are  authorized  by  law  to  exercise  the  rights  and 
actions  of  their  debtors  in  cases  like  this.  2  An.  782.  They  are  not 
barred  or  estopped  from  so  doing  by  the  acts  or  pleadings  of  their  debt- 
ors, only  when  and  to  the  extent  that  in  such  acts  or  pleadings  the 
debtor  may  be  considered  as  representing  them.  Now  the  debtor  in 
so  far  as  relates  to  creditors  holding  antecedent  mortgages  and  their 
recourse  upon  the  mortgaged  property  does  not  represent  them,  and 
judgment  against  such  debtor  is  not  res  adjudicata  as  to  such  creditors; 
as  it  would  be  against  mere  ordinary  creditors  in  the  absence  of  fraud 
by  the  debtor.  See  Marcade,  v.  5,  pp.  181-5;  also,  9  L.  298;  4  R.  26;  3  A. 
230;  6  A.  462;  12  A.  873. 

The  hypothecary  action  proceeds  upon  the  hypothesis  that  there 
has  been  a  real  alienation  of  the  property  by  the  mortgage  debtor.  This 
suit  proceeds  upon  the  contrary  hypothesis,  and  as  the  decrees  of  this 
court  holding  Mrs.  Fluker  to  be  estopped  from  claiming  title  are  not  res 
adjudicata  against  plaintiff,  plaintiff  may  show  that  those  decrees  are 
unfounded,  unjust,  and  untrue.  Mrs.  Logan  could,  it  is  true,  have  ac- 
quiesced in  the  validity  of  defendant's  title,  originating  in  the  adjudged 
divestiture  of  Mrs.  Fluker  in  1868,  a?ui  still  have  maiyitained  the  hypo- 
thecary action,  as  that  title  originated  subsequent  to  the  attaching  of 
her  mortgage.  But  she  has  also  the  right  to  have  this  adverse  title, 
which  is  set  up  as  a  hindrance  to  the  exercise  of  her  right,  adjudged 
null  and  void  as  to  her,  to  the  end  that  she  may  seize  and  sell  it  as  the 
property  of  her  debtor. 

Nor  must  plaintiffs  action  be  confounded  with  the  revocatory  action, 
technically  so  called.  That  action  has  for  its  object  the  annulment  of 
acts  and  contracts  made  by  the  debtor  in  fraud  of  the  rights  of  credi- 
tors. Plaintiff  in  this  case  does  not  pretend  any  such  state  of  facts. 
On  the  contrary,  she  asserts  that  her  debtor  never  did,  in  truth  and  fact, 
sell  or  dispose  of  this  property;  that  she  was  rather  the  victim  than  the 
perpetrator  of  illegal  and  wrong  doing.  We  have  seen  that  while  Mrs. 
Fluker's  mouth  is  judicially  sealed,  and  while  she  is  not  permitted  to 
gainsay  Harriet  Herbert's  title,  the  plaintiff  is  at  liberty  to  dispute  it, 
and  to  show  that  it  never  had  a  legal  existence.    We  think  the  plaintiff 
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has  made  out  her  case,  and  that  as  to  her  defendant's  title  is  null  and 
void,  and  that  plaintiff  has  the  right  to  proceed  against  said  property  as 
that  of  her  judgment  debtor,  for  the  satisfaction  of  her  mortgage  rights. 
Under  the  views  we  take  the  prescription  of  one  and  five  years  pleaded 
by  Mrs.  Barlcdull  against  plaintiff  is  inapplicable. 

The  defendant  has  prayed  for  judgment  over  against  her  warrantor 
for  the  amount  and  price  paid,  8500,  and  for  the  improvements  pat  upon 
the  place.  The  evidence  as  to  improvements  is  not  sufficiently  definite 
for  us  to  pass  intelligently  upon  their  value.  We  will  reserve  defend- 
ant's rights  in  that  regard  against  her  warrantor,  who,  she  alleges,  is 
liable  to  her  therefor. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
judgment  appealed  from  be  avoided  and  reveraed,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  there  be  judgment  in  favor  of  Mrs.  S.  C.  F. 
Logan  and  against  the  defendants,  declaring  the  title  of  Harriet  Her- 
bert, derived  from  Mrs,  L.  P.  Barkdull,  of  date  seventh  March,  1868,  to 
the  lands  described  in  plaintiff's  petition  to  be  null  and  void  as  r^ards 
plaintiff.  That  the  plaintiff,  Mrs.  Logan,  do  proceed  to  the  execution  of 
the  judgment  in  the  case  of  "  Eernan  &  McVea  vs.  Mrs.  J.  A.  Fluker," 
No.  — ,  on  the  docket  of  the  district  court  for  East  Feliciana,  to  all 
Intents  and  purposes  as  though  said  Mrs.  Fluker's  estate  was  still  owner 
and  possessor  of  the  said  land,  and  that  the  same  be  and  is  declared 
subject  to  plaintiff's  judicial  mortgage  resulting  from  the  r^istry  of 
said  judgment  on  twenty- third  February,  1867.  It  is  further  ordered 
that  plaintiff  recover  of  the  defendants  the  costs  of  both  courts.  It  is 
further  ordered,  adjudged,  and  decreed  that  the  defendant,  Harriet  Her- 
bert, do  recover  of  her  warrantor,  Mrs.  L.  P.  Barkdull,  the  sum  of  five 
hundred  dollars  as  the  price  of  said  land,  with  five  per  cent  interest  from 
judicial  demand  till  paid,  and  all  costs  of  this  suit;  and  that  said  Her- 
bert's right  to  sue  said  warrantor  for  damages  and  improvements  be 
and  the  same  is  reserved  to  her. 


No.  7002. 
Isaac  D.  Browt^  vs.  Joseph  Bessou,  .  Administbatob,  etc; 

Where  an  heir  who  opposes  the  aeoount  filed  by  his  former  tator,  admits  that  he 
had  received  a  certain  sum  of  money  from  his  tutor,  but  alleffes  that  it  \nis 
derived  from  a  source  different  from  the  one  set  forth  by  the  tutor,  he  must 
prove  his  allegation,  or  otherwise  his  admission  will  dispense  the  tutor  from 
any  other  proof. 

A  judgment  can  not  allow  interest  that  the  plaintiff  has  not  claimed. 

The  lefiral  mortga^re  of  minors  on  the  property  of  their  tutors,  is  f?ood.  as  against 
the  tutors,  their  heirs,  or  partners  in  community,  without  beln^:  recristered. 

A  tutor  can  not  be  held  for  more  than  he  collected  of  a  certain  debt  due  the  minor, 
when  It  is  not  shown  that  the  debt  was  worth  more  than  he  collected. 
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A  PPEAL  from  the  Parish  Court  of  Iberville.     Crmoell,  J. 

Augustus  and  E.  B.  Talbot  for  plaintiff  and  appellee. 

Barrcnv  &  Tope  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Eqan,  J.  The  plaintiff,  alleging  that  James  A.  Ventress,  who  had 
been  his  tutor,  had  died  without  rendering  an  account  of  his  tutorship, 
though  largely  indebted  to  him  in  such  capacity,  sued  the  administrator 
of  his  succession  to  compel  him  to  render  an  account  of  the  dealings  of 
his  decedent  in  the  tutorship,  the  plaintiff  having  become  of  age.  An 
account  was  filed  accordingly  by  the  defendant  in  his  capacity  of  admin- 
istrator, which  after  contestation  and  opposition  was  made  the  basis  of 
the  judgment  of  the  court  below  after  certain  amendments  and  correc- 
tions.   From  this  judgment  the  administrator  has  appealed. 

The  first  error  complained  of  isj  the  striking  out  and  disallowing 
the  item  of  nine  hundred  dollars,  charged  under  the  head  of  passive 
mass,  chapter  two  of  the  account,  as  having  been  paid  by  the  tutor  to  the 
minor.  The  opposition  to  this  item  admits  the  receipt  of  the  amount, 
but  alleges  that  it  was  paid  to  the  plaintiff  on  account  of  his  share  or 
interest  in  the  crops  of  the  Manchac  plantation.  If  this  were  so,  under 
their  pleadings  it  was  incumbent  on  the  plaintiff  to  have  shown  it.  He 
has  not  done  so,  and  the  admission  that  he  received  the  money  sustains 
that  item  of  the  account  and  dispensed  with  other  proof.  4  R  145;  18 
L.  11;  14  An.  861;  27  An.  537;  26  An.  630.  There  is,  however,  evidence  out- 
side of  the  admission  of  the  plaintiff  to  support  this  item.  There  was 
offered  in  evidence  a  draft  for  $800,  given'  by  the  deceased  to  the  plain- 
tiff on  his  commission  merchant  about  the  date  of  this  charge,  and 
which  figures  in  and  is  charged  nowhere  else  in  the  account. 

The  witness  Barrow  swears  that  during  the  life  of  Ventress  the  lat- 
ter had  this  item  put  down  on  a  memorandum  account  against  his  ward 
precisely  as  it  is  here  charged,  and  that  he  used  that  memorandum, 
which  was  since  lost,  in  making  up  this  account.  It  is  shown  that  Ven- 
tress was  a  very  careful,  accurate  man  of  business.  He  is  now  dead, 
and  no  one  but  the  plaintiff  is  left  to  testify,  and  he  has  failed  to  estab- 
lish the  grounds  of  his  opposition,  even  by  his  own  evidence.  The  judg- 
ment must  be  corrected  in  this  particular. 

The  second  error  assigned  is  the  allowance  of  interest  on  the  judg- 
ment from  dates  not  definitely  fixed  by  the  proof,  and  from  dates  ante- 
rior to  that  asked  for  by  the  plaintiff,  who  prayed  that  interest  might  be 
allowed  him  from  the  date  of  the  death  of  Ventress,  and  can  not  there- 
fore recover  more.    See  petition,  record  p.  2. 

Article  552  of  the  Code  of  Practice  provides  that  "  interest  shall  not 
be  allowed  by  the  judgment  unless  the  same  have  been  expressly  claimed, 
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and  then  only  in  caaes  in  which  the  law  permits  biicq  interest  to  be 
stipulated."  One  can  not  have  judgment  for  more  than  he  elaimB.  16 
An.  485.    The  judgment  must  be  corrected  in  this  respect  alsa 

The  third  error  alleged  is  the  allowance  of  the  le^al  mortgage  of 
the  minor  on  the  property  of  his  tutor  from  the  date  of  his  appointmeot, 
March  16, 1865,  because  of  the  absence  of  proof  of  registry  prior  to  the 
first  of  Januaiy,  1870,  to  preserve  the  same. 

This  position  is  correct  so  far  as  the  interests  of  creditors  of  Yen- 
tress  are  concerned  or  may  be  affected.  There  is,  however,  as  argued  by 
plaintiffs  counsel,  no  evidence  of  the  existence  or  amount  ofdebtg  I 

against  the  succession,  nor  is  it  pretended  that  it  is  insolvent.  The  mort- 
gage was  certainly  good  without  r**gistry  as  against  Ventress  himselt 
and  is  equally  good  against  his  heirs  or  partner  in  community.  The 
judgment  should  be  modified  in  this  respect,  so  that  the  mortgage  maj 
not  affect  the  rights  of  creditors. 

The  plaintiff  asks  us  to  amend  the  judgment  by  allowing  him  the 
amount  of  a  note  of  James  Ward  for  §2000,  and  by  reducing  the  amount 
allowed  to  the  att')rneys  who  filed  the  account.  We  think  the  account 
allowed  on  this  latter  item,  8250,  was  reasonable  and  properly  allowed. 
As  to  the  Ward  note,  the  evidence  in  regard  to  that  is  that  Ward  lived 
in  Mississippi,  where  he  was  sued  by  Ventress  and  judgment  recovered; 
that  execution  issued,  and  the  property  seized  was  bought  in  for  Vee-  j 
tress  at  8250.  There  is  nothing  to  show  that  it  was  worth  more  or  that  \ 
more  was  realized  from  it.  And  it  is  shown  that  Ward  became  a  bank-  \ 
rupt,  and  that  ended  the  collections  on  the  judgment.  The  accountant 
has  charged  the  estate  in  favor  of  the  plaintiff  with  8833  73  on  account 
of  his  interest  in  this  note,  which  is  more  than  would  appear  to  be  doe 
from  the  evidence.  It  is  probable  that  the  property  bought  for  S250 
may  have  been  sold  for  more,  and  that  Ventress  therefore  very  honestly 
charged  himself  with  the  excess,  though  of  this  there  is  no  evidence. 
We  see  no  reason  to  disturb  the  judgment  as  to  this  item,  of  which  as 
chai'ged  the  plaintiff  can  not  complain. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  jadgmentof 
the  court  below  be  so  amended  as  to  allow  the  item  of  nine  hundred 
dollars  in  the  account  as  having  been  paid  to  the  plaintiff,  charged  under 
the  head  of  passive  mass,  chapter  second  of  the  account  as  stated;  that 
it  be  also  amended  so  as  to  allow  interest  at  five  per  cent  per  annum 
upon  the  amounts  decreed  in  favor  of  the  plaintiff  from  the  date  of  the 

death  of  James  A.  Ventress,  to  wit,  the day  of ,  18 — ,  instead 

of  from  the  dates  allowed  and  fixed  in  the  judgment,  and  that  it  be 
also  amended,  so  that  the  legal  mortgage  of  the  plaintiff  against  the 
property  of  his  deceased  tutor  shall  not  have  effect  or  operate  to  the 
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prejudice  of  creditors  of  the  decedent,  James  A.  Ventress,  or  of  the  suc- 
cession; and  it  is  further  ordered  and  adjudged  that  as  thus  amended 
the  judgment  appealed  from  be  affirmed,  and  that  plaintiff  and  appellee 
pay  the  costs  of  appeal;  and  as  the  record  before  us  does  not  disclose 
the  date  of  the  death  of  Ventress,  the  case  is  remanded  to  the  court 
below  to  receive  evidence  on  that  point  only. 


No.  7004.  -j^-^l 

48    92l\ 

Ben  Gerson  vh.  G.  W.  &  G.  M.  Hamilton.  ao  737 

116    882] 

Whert»  the  language  of  a  guaranty  acldre»**«xl  to  a  factor  is.  "  I  am  willing;  to  ko  his 
Hecurity  for  the  amount  of  twenty-five  hundred  dollars,"  it  is  not  what  is  termed 
a  conlinuing  firuaranty.  It  only  embra(?efl  the  first  $2500  of  money  advanced,  or 
fiToods  furnished  to  the  person  in  whose  favor  the  cruarauty  is  given.  The  factor 
thus  guaranteed  is  legally  bound  to  apply  to  the  ^rtinranteed  debt,  and  for  the 
disfhargo  of  the  guarantor,  the  first  payments  received  by  him  from  the  perBon 
in  whose  favor  the  guaranty  was  given. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West  Baton 
Rouge.    McVea,  J. 

Barrow  &  Pope  for  plaintiff  and  appellant. 

Favrot  d-  Lainon  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Plaintiff  seeks  to  recover  of  G.  W.  Hamilton,  as  drawer, 
and  G.  M.  Hamilton,  as  guarantor,  the  amount  of  a  draft  on  him  to  the 
order  of  Meyer  Weil,  for  8876  53,  dated  tenth  February,  1873,  at  ninety 
days,  which,  he  alleges,  he  paid  at  maturity. 

The  petition  charges  that  G.  M.  Hamilton,  in  a  letter  addressed  to 
plaintiff,  of  date  October  15, 1872,  guaranteed  and  bound  himself  as  se* 
curity  for  the  payment  of  the  said  draft,  and  all  advances  made  by  him 
to  G.  W.  Hamilton  to  the  amount  of  $2500 ;  and  that  the  draft  sued  on 
formed  part  of  the  advances  mentioned  and  contemplated  in  the  letter 
of  guarantee. 

G.  W.  Hamilton  admits  his  signature  to  the  draft,  but  denies  thai 
plaintiff  is  the  owner  lor  a  valuable  consideration,  or  that  he  is  in  any 
manner  legally  bound  to  pay  the  same  to  plaintiff,  or  any  one  else,  be- 
cause it  was  never  protested  for  non-acceptance  or  non-payment 

G.  M.  Hamilton  admits  his  signature  to  the  letter  of  guarantee; 
wherein  he  made  himself  responsible  to  plaintiff  for  goods  and  merchant 
dise  to  be  sold  to  his  son  by  plaintiff  to  the  amount  of  $2500, 

He  also  pleads  settlement  by  him  and  payment  of  balance  due  by 
his  son  to  Gerson,  on  March  21, 1873;  and  settlement  on  March  17, 1874> 
47 
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of  balance  due  by  him  to  Gerson,  on  his  own  account,  except  $10  11, 
which  he  tenders. 

The  letter  of  guarantee  is  as  follows  : 

"West  Baton  Rouge,  Oct.  15,  1871 
''*Ben  Gerson,  Eng. — 

''Dear  Sh\' 

*•  As  you  have  promised  to  advance  my  son  George,  I  am  willing  tf> 
go  his  security  for  the  amount  of  twenty-five  hundred  dollars." 

On  the  nineteenth  of  October,  1872,  an  account  current  was  opene<J 
by  Gerson  with  G.  W.  Hamilton,  which  amounted,  on  the  debit  side,  up 
to  February  1, 1873,  to  86199  40,  consisting  of  time  drafts  accepted,  sigtt 
drafts  paid,  merchandise,  and  a  small  amount  in  cash,  closing  with  bal- 
ance in  favor  of  Gerson,  $1924  65.    On  the  seventeenth  of  March  thfe 
ibalance  had  increased  to  ?2076  05,  to  which  interest  up  to  January  1. 
1874,  was  added,  8135  16,  making  total  ;g!2211  21.    G.  W.  HamiltoD  soM 
■goods  for  $1000  to  Baum,  which  Baum  agreed  to  pay  to  Gcerson  on  the 
iirst  of  January,  1874.    Gerson  accepted  this  in  deduction  of  the  amoort 
•  due  by  G.  W.  Hamilton,  and  for  the  remainder,  81211  21,  G.  IL  Hamil- 
'ton  drew  on  Gerson  to  the  order  of  G.  W.  Hamilton,  payable  January 
1-4, 1874    This  draft  was  charged  to  G.  M.  Hamilton  on  the  account  of 
'Gerson;  and  the  balance  shown  by  that  account  up  to  March  17, 187i 
was  paid  in  part,  say  8784,  leaving  balance  unpaid  $10  11. 

On  October  27, 1872,  G.  W.  Hamilton  purchased  a  quantity  of  goods 
•of  Meyer  Weil,  and  he  made  other  purchases^  at  different  dates,  up  to 
February,  1874,  amounting  to  $876  53.    It  was  in  settlement  of  this  ae- 
'Oount  that  the  draft  sued  on  was  given,  February  10, 1873. 

G.  M.  Hamilton  denies  liability  on  this  draft,  on  the  specific  groonds: 

1 :  That  the  amount  was  not  claimed  by  Gerson  as  due  by  hin: 
4¥hen  the  final  settlement  of  liability  under  the  guarantee  was  made,  and 
the  balance  $1211  21  paid : 

2 :  That  the  amount  guaranteed  was  reached  before  tlie  diuft  was 
•drawn ; 

3 :  That  G.  W.  Hamilton  paid  to  Gerson  for  indebtedness  incurred 
since  the  subscription  of  the  letter  of  guarantee,  October  15, 1872,  an 
amount  far  in  excess  of  $2500. 

The  testimony  proves  the  truth  of  all  these  grounds ;  find  we  think 
they  are  a  complete  bar  to  plaintiff's  action  against  G.  M.  HamiltoD. 

The  counsel  for  plaintiff  contend  that  the  letter  of  October  15  was  a 
continuing  guarantee;  and  they  rely  on  Williams  v.  Reynolds,  11  La.  290. 
and  Menard  v.  Scudder,  7  An.  386.  In  the  first  of  these  cases  Reynolds 
wrote  to  Williams,  guaranteeing  his  endorsement  for  Reynolds  &  Ayara, 
to  the  extent  of  $5000.  A  month  later,  In  November,  1832,  he  wrote 
again  to  Williams,  saying :  ''I  intend  this  as  a  standing  accOmmodatioa 
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to  them,  (Reynolds  &  Ayars);  and  I  now  offer  you  a  further  guaranty  for 
your  endorsement  to  the  extent  of  35000,  on  bills  of  exchange  they  may 
have  occasion  to  draw,  on  account  of  shipments  they  may  make  from 
time  to  time  ;  theae  guarantees  to  continue  and  be  in  full  force  until  the 
first  day  of  January,  1834."  ' 

Of  course,  this  was  a  continuing  guarantee  ;  and  defendant  was  held 
liable  to  Williams  for  his  endorsement  for  Reynolds  &  Ayars,  for  35000. 

In  the  other  case,  the  guarantee  was  in  these  words  :  "  I  do  recom- 
mend my  friend,  Mr.  J.  B.  Scudder,  of  the  parish  of  East  Baton  Rouge, 
a  planter,  and  any  funds  that  he  may  raise  on  acceptances,  in  case  he 
does  not  pay,  I  feel  bound  to  pay."  This  also  was  held  to  be  a  continu- 
ing guarantee ;  and  McCalop,  the  guarantor,  was  held  liable  for  ad- 
vances made  to  Scudder  from  the  note,  December,  1849,  up  to  the  death 
of  McCalop,  in  July,  1850,  it  not  having  been  otherwise  revoked. 

There  is  no  analogy  between  these  cases  and  the  present  case.  Ham- 
ilton, the  father,  limited  his  guarantee  to  the  sum  of  $2500.  Within  less 
than  a  month,  on  the  first  of  November,  that  limit  had  been  exceeded 
by  a  few  dollars  ;  and  the  account  continued  until  the  total  debits  were 
36199  40,  on  the  first  February,  and  the  total  credits  to  same  date, 
34274  75. 

We  incline  to  the  opinion  that  G.  M.  Hamilton  was  not  legally  bound 
to  pay  the  31211  21,  under  his  letter.  Gerson  had  the  right  to  look  to 
him  as  security  for  the  advances  made  by  him,  on  the  faith  of  the  letter, 
up  to  32500 ;  and  he  was  bound  legally,  ex  a^quo  el  bono  to  apply  to  the 
debt,  and  for  the  discharge  of  the  guarantor,  the  first  payments  received 
by  him  from  G.  W.  Hamilton.  The  father  must  be  presumed  to  have 
had  some  knowledge  of  his  son's  means  and  resources :  and  to  have 
given  the  guarantee  for  the  limited  sum  of  32500,  because  he  had  confi- 
dence in  his  son's  ability  to  make  good  advances  to  that  amount 

The  draft  sued  on  has  no  mark  or  indication  that  Gerson  accepted 
it ;  and  Felant,  one  of  the  witnesses,  says  it  is  to  his  knowledge  that  Ger- 
son refused  to  pay  it.  It  is  remarkable  that  the  draft  nowhere  figures 
in  the  accounts  of  Gerson.  He  and  Weil  testify  that  Gerson  introduced 
G.  W.  Hamilton  to  Well,  and  told  Weil  that  he  would  be  responsible  for 
Hamilton's  purchases.  Weil  sold  goods  to  Hamilton;  and  they  were 
charged  to  Hamilton ;  and  it  is  strange,  if  Gerson  was  bound  as  security 
for  Hamilton,  that  the  draft  was  not  accepted  by  him.  He  and  Weil 
both  say  that  Gerson  paid  the  amount ;  but  they  do  not  say  when.  On 
the  sixth  of  February,  1874,  Gerson  wrote  to  G.  M.  Hamilton,  saying 
that  he  had  proceeds  of  one  bale  cotton  shipped  by  G.  W.  Hamilton, 
which  "  stands  to  credit  his  account  against  his  draft  drawn  on  me  in 
favor  of  Meyer  Weil,  which  I  was  in  honor  bound  to  pay.  I  introduced 
him  to  Meyer  Weil,  and  became  at  once  responsible  for  one  half  he  pur- 
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chased.  *  *  *  *  This  draft  stands  open  against  him  vith 
a  credit  of  one  bale  cotton." 

Whatever  may  have  been  the  obligations  assumed  by  G^reonto 
Weil,  there  is  nothing  to  show  any  corresponding  obligation  on  the  psut 
of  G.  M.  Hamilton.  The  account  of  Weil  was  not  guaranteed  by  hint 
He  intended  to  bind  himself  as  security  to  Gerson:  and  he  chose  to 
limit  his  liability  to  82500.  N\  hen  that  amount  was  reached  on  the  debit 
side  of  the  account  of  Gerson,  and  a  corresponding  amount  on  the  credit 
side,  the  liability  under  the  letter  was  at  an  end  ;  and  Cr.  M.  Hamiltnc 
was  discharged. 

G.  W.  Hamilton  is  bound  for  the  debt  liquidated  by  the  draft  TIk 
original  consideration  was  fully  proven,  not  denied;  and  the  liability  v&> 
neither  novated  nor  paid  by  the  draft,  which  Gerson  did  not  accept,  and 
which  Hamilton  had  no  reason  to  suppose  Gerson  would  either  acceptor 
pay  for  his  accommodation.  It  is  immaterial  to  inquire  whether  Gersoq. 
paid  the  draft,  or  whether  Weil  placed  it  in  his  hands  for  collection  for 
his  account  and  benefit.  The  District  Judge  correctly  gave  G.  W.  Ham- 
ilton credit  for  proceeds  of  the  bale  of  cotton  ;  and  rejected  the  demaDd 
against  G.  M.  Hamilton. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


No.  7070. 

C'liEscENT  City  Live  Htogk  Linding  and  Slauohtek-Hocse  CJoupasy 
vs.  John  Larrieux.    The  Same  vs.  John  Gisch  et  ai- 

On  the  trial  of  motions  to  dissolvo  Injunctions  not  issued  against  mon«^yia4g- 

ments.  damages  aro  not  to  be  allowed.    The  defendants  in  such  inj unctions  an* 

left  to  their  recourse  on  the  bonds. 
A  reconventional  demand  for  dnmafires  can  not  bo  separately  tried,  and  the  jadx- 

ment  rendered  on  such  a  demand  can  not  be  separately  appealed  from.   It  mns: 

be  tried  and  appealed  with  the  main  suit. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Sogm^ 

Robert  Mott  for  plaintiff  and  appellees. 

E.  K.  yaskington  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  in  these  two  suits  (consolidated  in  this  oomt 
by  consent)  sets  out  its  rights  and  privileges,  and  enumerates  the  fines 
and  forfeitures  consequent  upon  their  violation.  It  then  charges,  in 
the  first  named  case,  that  John  Larrieux,  for  the  reasons  stated,  owes  it 
$1500  30,  for  which  judgment  is  asked.  And,  coupled  with  this  demaii<i, 
an  injunction  was  asked,  and  obtained,  restraining  him  from  doing  o^- 
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tain  acts  alleged  to  be  in  violation  of  its  exclusive  privileges.  In  second 
named  suit  the  allegations  are  similar,  with  prayer  for  a  judgment  for 
^750,  and  injunction  for  like  purpose. 

In  both  cases  the  defendants  filed  motions  to  set  aside  the  injunc- 
tions, on  the  ground  that  similar  injunctions  were  then  pending  between 
the  same  parties  in  the  third  district  court,  and  that  this  proceeding  in 
the  fifth  district  court  was  in  violation  of  act  86  of  1870,  regulating 
jurisdiction  in  such  cases.  Larrieux  prayed  in  his  motion  for  $250  spe- 
cial damages  against  plaintiff  and  surety,  on  the  injunction  bond,  and 
**  legal  damages  "  not  stated.  Gisch  &  Kerner  prayed  in  their  motion  to 
dissolve  for  $250  special  damages,  and  $600  legal  damages  against 
plaintiff  and  its  surety. 

These  motions  were  tried,  and  sustained  "in  so  far  as  to  dissolve 
the  injunction  herein  issued,  with  costs." 

The  defendants  appealed,  and  claim  that  the  court  should  have 
awarded  them  damages,  on  sustaining  their  motions  and  dissolving  the 
injunctions,  of  which  damages  they  claim  to  have  made  proof. 

We  think  the  court  did  not  err,  as  it  is  well  settled  that  on  trial  of 
motions  to  dissolve  injunctions  not  issued  against  money  judgments, 
damages  are  not  to  be  allowed.  The  sureties  are  not  parties  in  such 
cases.  The  party  is  left  to  his  recourse  on  the  bond.  3  A.  476,  and 
cases  there  cited;  28  A.  859;  29  A.  630—634.  The  dissolution  of  the 
injunctions  in  these  cases  did  not  terminate  the  suits.  Plaintiffs 
demands  to  recover  $1509  30  in  the  one  case,  and  $750  in  the  other, 
were  not  dismissed,  and  were  still  pending.  Defendants*  demands  for 
damages  were  reconventional  demands,  to  be  tried,  if  permissible  or  not 
objected  to,  with  the  principal  demand.  The  general  rule  certainly  is 
that  demands  in  compensation  and  reconvention  can  not  be  tried  sepa- 
rately from  the  suits  in  which  they  are  pleaded.  If  defendants  are 
embraced  within  any  exception  to  this  rule,  their  counsel  has  not 
directed  our  attention  to  the  law  establishing  it,  and  it  is  unknown  to  us. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed,  with  costs  to  be  paid  by  appellants. 


On  Application  yjob.  Rehearing. 

This  record  contains  two  suits;  one  against  John  Larrieux,  and  one 
against  John  Gisch  &  W.  C.  Kerner. 

If  the  papers,  before  being  copied-  ilito  this  transcript,  had  been 
shaken  up  in  a  bag,  and  then  drawn  out  by  a  blind  man,  and  copied  in 
the  order  drawn,  confusion  could  not  have  been  worse  confounded  than 
this  transcript  presents. 

It  seems  that  there  was,  lurking  amid  this  confusion,  a  motion  to 
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dismiss,  and  that  the  cases  were  not  submitted  on  the  merits.  We 
overlooked  the  motion  and  decided  the  cases.    The  rehearing  is  gnmtel 


Ox  Rehearing. 

The  plaintiff  moved  to  dismiss  the  appeals,  because  the  judgmeBts 
were  not  such  as  justified  appeal,  and  worked  no  irreparable  iojuiy: 
and  '*  because  the  transcript  is  such  a  confused  mass  that  neither  the 
court  nor  the  counsel  for  appellee  can  ascertain  what  the  case  before 
the  court  is." 

As  we  have  already,  by  dint  of  perseverance  and  hard  work,/«?r- 
reted  out  the  case  before  us,  we  pass  this  last  ground  stib  silentto. 

As  stated  in  our  previous  opinion,  the  plaintiff  sued  out  injunetioos 
against  the  defendants,  butchers,  prohibiting  their  violating  its  alleged 
chartered  privileges.  It  also  demanded  a  money  judgment  against  Isi- 
rieux  for  $1509  30,  and  one  against  Gisch  &  Kerner  for  ^750,  for  alleged 
infractions  of  its  privileges,  etc. 

In  both  cases  the  defendants  filed  motions  to  dissolve  the  injunc- 
tions, on  the  ground  that  similar  injunctions  were  then  pending  between 
the  same  parties  in  the  third  district  court,  and  that  the  injunctions  in 
the  fifth  district  court  were  in  violation  of  act  86  of  1870,  regulating 
jurisdiction  in  such  cases. 

Larrieux,  in  his  motion  to  dissolve,  prayed  for  S250  special  damages 
against  plaintiff  and  surety  on  the  injunction  bond,  and  for  '*  legal  dam- 
ages," in  an  amount  not  dtated.  Gisch  &  Kerner,  in  their  motion  to 
dissolve,  asked  for  8250  special  damages,  and  $600  'Megal  damages" 
against  plaintiff  and  its  surety.  Those  motions  were  tried  and  sos- 
tained, "  in  so  far  as  to  dissolve  the  injunctions  herein  issued,  with  co6t&" 
The  defendants  appeal,  and  allege  that  the  court  should  have  awarded 
them  damages,  which  they  claim  to  have  proved. 

The  motion  to  dismiss  these  appeals  must  prevail.  It  is  well  set- 
tled that,  on  trial  of  motions  to  dissolve  injunctions  not  issued  agaiofit 
money  judgments,  damages  are  not  to  be  allowed,  and  that  the  sureties 
on  the  bonds  in  such  cases  are  not  parties  to  the  suits.  The  party  is 
left  to  his  recourse  on  the  bond.  3  A.  476,  and  cases  cited;  28  A.  859;  29 
A.  630-^34. 

But,  in  this  case,  the  dissolution  of  the  injunctions  did  not  oven  ter- 
minate the  suits.  The  cases  are  still  pending  on  plaint  iff^s  claim  for 
$1509  30  against  Larrieux,  and'for  3750  against  Gisch  &  Kerner. 

Perhaps  defendants  might,  in  their  answers,  set  up  their  damsgn 
by  way  of  reconvention;  but,  if  that  be  permissible,  the  reconventional 
could  only  be  tried  with  principal,  demand. 

The  district  court  had  no  legal  right  to  consider  tl.e  demand  for 
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damages,  on  the  motion  to  dissolve  the  injunctions  properly  refused  to 
pass  upon  it.  Its  judgments  concluded  no  one  on  the  question  of  dam- 
ages, and  worked  no  irreparable  injury  to  appellants,  who,  as  we  have 
seen,  may  assert  their  rights  at  proper  time,  and  in  proper  form.  The 
cases  in  12  A.  767  and  755  have  no  application  here.  Those  were  cases- 
tried  on  the  nieintit,  and  the  damages  claimed  not  noticed  in  the  decrees. 
Such  decree  was,  of  course,  res  acljudicata  to  a  subsequent  suit 

If  the  district  court  could  not  legally  entertain  defendants'  motion 
for  damages  this  court  can  not,  and  an  appeal  to  it  is,  therefore,  a  vain 
thing,  and  not  maintainable. 

The  motion  to  dismiss  the  appeals  is  sustained  at  appellants'  costs. 


No.  6966. 
Rose  L.  Goux  et  al.  vs.  Joseph  MorcLA.  i  ^  ^ 

Where  there  ib  an  administration  of  a  suoeession,  the  estate  does  not  leKally  pas!» 

to  a  tutor,  until  the  administrator  renders  his  final  account. 
When  the  same  t)erson  is  at  the  same  time  administrator,  and  also  tutor  of  a  part 

of  the  heirs,  his  possession  of  the  estate  must  be  held  to  be  as  administrator. 
The  bond  of  an  administrator  inures  to  the  benefit  of  the  heirs,  as  well  as  of  the 

creditors  of  the  deceased. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles.    Yoist,  J. 

E.  J.  Joffrion,  L.  J,  Dncote,  and  H.  C.  Myers  for  plaintiffs  and  appel- 
lees. 

A,  i&  W.  Voorh'te/i  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Claudine  Berge  died  in  1857.  Siie  was  three  times  mar- 
ried, leaving  one  ciiild  by  her  first  husband,  Penchene,  and  three  by  her 
second  husband,  Goux.  Her  third  husband,  Benjamin  P.  Delavallade^ 
survived  her.  At  her  death  the  first  named  child,  a  daughter,  was  a- 
major  and  married;  the  other  three  minors.  The  husband,  Delavallade,, 
was  appointed  on  seventh  December,  1857,  dative  tutor  without  bond  of 
the  three  minors  Goux;  and  on  tenth  December,  1857,  was  appointed 
and  qualified  as  administrator  of  his  deceased  wife's  estate,  giving  bond 
as  such  with  Joseph  Moucla  and  Laurent  Normand  as  sureties. 

In  1869  Benj.  P.  Delavallade  filed  what  purports  to  be  final  accounts 
as  administrator,  one  of  the  community  existing  between  him  and  his 
deceased  wife,  and  one  of  the  separate  estate  of  the  wife.  These  ac- 
counts were  opposed  by  Bose  L.  Goux,  one  of  the  heirs,  and  her  hus- 
band. The  pleading,  proceedings,  and  evidence  in  these  oppositions, 
were  not  offered  in  evidence,  only  the  accounts  and  the  judgment  oa 
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the  oppoBiUons.  The  judgment  is  elaborate  and  prepared  with  predacn 
and  intelligence,  and  was,  we  must  presume,  rendered  on  proper  iescf^ 
and  with  proper  parties.  It  decrees  against  the  accountant  on  the  ac- 
count of  the  "  community"  a  balance  of  S1507  30,  one  half  of  which  he 
is  adjudged  to  pay  to  the  heirs  of  Claud ine  Berge,  say  ^753  65.  and  cd 
the  account  of  "  separate  estate"  of  the  wife,  it  decrees  a  balance  against 
him  in  favor  of  said  heirs  of $2176  S 


Making  total ^2930  04 

and  costs.    This  judgment  was  rendered  fifth  June,  1871. 

In  1875  execution  issued  against  Delavallade  on  this  judgment,  aod 
his  property  was  seized  and  sold,  realizing  net  $1126  75.  It  was  twugtt 
by  plaintiiTd  in  the  present  suit  and  bid  paid  by  credit  on  the  writ. 

The  present  suit  is  brought  by  Rose  L.  and  Louis  Paul  (.^ui  th^* 
third  child  having  died  intestate  and  in  minority),  to  recover  of  the  de- 
fendant Mouela,  as  surety  of  the  administrator,  the  balance  of  said 
judgment.  Ernestine  Penchene,  child  by  the  first  marriag€*,  intervened 
and  claimed  to  be  owner  of  one  fourth  of  her  mother's  estate,  and  one 
sixth  of  her  deceased  half  sister's  share  therein,  and  asking-  to  have  the 
plaintiffs  charged  with  the  property  of  the  ndministnitor  i>oaght  in  l»y 
them. 

The  defendant  answered  by  general  denial,  but  admittinf;  that  "said 
Delavallade  was  duly  appointed  and  (jualified  as  administrator  of  tie 
succession  of  Claudine  Berge  on  tenth  December,  1857,  and  that  he  and 
Normand  signed  the  bond  as  sureties,  etc.,"  but  denies  liability,  sinee 
"  said  Delavallade  as  administrator  aforesaid  rendereti  a  final  awMunt 
of  his  administration  of  said  succession  on  the  fifth  of  Juno,  1?^71,  at 
which  time  the  responsibility  of  said  adniinistrator  as  well  as  th^se  of 
his  sureties  was  duly  shown  and  ceased  as  to  said  i)laintiffs  partimlarly. 
for  whom  said  Delavallade  was  dative  tutor."  Tlint  the  b<»nd  "was 
given  exclusively  for  the  benefit  of  the  creditors  of  said  testate,"  anei 
when  they  were  paid  the  bond  '*  was  null."  He  pleads  in  tliis  e«-»urt  the 
prescription  of  four,  five,  and  ten  yenrf. 

There  is  no  attempt  on  the  part  of  the  surety  to  show  that  tho  juilfr- 
ment  against  Delavallade  was  exces.^ive,  but  that  the  aujount  clue  t«»  tlie 
plaintiffs  is  due  liy  him  as  tutor,  and  that  the  suretyship  dot*s  not  extend 
to  the  acts  of  the  tutorship.  Delavallade  seems  to  have  ncttnl,  during 
his  administration  from  1857  to  1871.  in  both  capiwities,  but  it  must  not 
be  forgotten  that  a  large  portion  of  this  estate  i>clonged  t^  the  inter- 
venor,  a  child  of  the  deceaserl,  a!)d  never  under  his  tutorship.  Tiiore 
were  several  thousands  of  dollars  of  debts.  In  fine,  it  is  prt»ve<J,  and 
is  besides  admitted  by  the  defendant,  that  Dt?lnvallade  rendereti  hl^ 
•Tcount  as  administrator;  that  he  was  duly  appointed  and  qualified  ab 
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such.  Under  these  admissions,  it  does  not  lie  in  the  mouth  of  defend- 
ant to  deny  that  letters  of  administration  were  issued  to  him,  or  that  he 
administered  as  administrator. 

When  there  is  an  administration,  the  estate  does  not  legally  pass  to 
a  tutor  until  the  administrator  renders  his  final  account.  Where  the 
same  person  is  administrator,  and  also  tutor  of  a  part  of  the  heirs,  his 
possession  of  the  estate  must  be  held  to  be  as  administrator.  Of  one  of 
the  heirs  he  was,  in  this  case,  never  tutor,  and  of  one  of  them,  Eose  L. 
Goux,  and  perhaps  of  the  other,  his  tutorship  had  ended  before  his 
account  as  administrator  was  rendered.  The  b  >nd  of  an  administrator 
inures  to  the  benefit  of  the  heirs  as  well  as  of  tlie  creditors  of  the 
deceased. 

It  is  suprpjested  that  there  is  no  proof  that  the  remedies  against  the 
principal  have  been  exhausted.  No  such  defense  was  made  in  the  plead- 
ings, and  no  proof  offered  to  show  that  Delavallade  (who  is  now  dead) 
had  other  property.  The  return  of  exeiMition  against  him  unsatisfied 
creates  a  contrary  presumption. 

We  see  no  error  in  the  judgment  as  against  the  defendant,  and  think 
the  plea  of  prescription  not  well  taken. 

The  judgment  as  between  plaintiffs  and  intervenor  can  not  be 
amended,  as  the  intervenor  has  not  appealed  or  sought  any  modification 
as  to  her. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  afiirmed  with  costs. 


No.  6985. 
Lkhman,  Ahkvham  iS:  Co.  vs.  Mrs.  Ykttk  L?:vy  and  Htshand. 

Tho  Kult  of  a  <»nHlifi»r  to  nninil  a  <»onvr»ynnoo  of  property  by  his  ilt»btor.  for  any 

ffrournl  of  frninl  ('*\'<»opt  thf  one  of  ulvlnsc  an  nnjuft  pr^fiTPnc'c  by  nn  insolvent  .J9*  <M0 
(b'btor)  is  only  pn'scrlb'^ij  in  on"  vt»ar  from  the  tiino  tbo  orrditor  hns  obtained  3o  745 
jud^ni'Mit  airninst  th(Mli'btor.  }}|     ^64 

\y\\on*  u  (Tn'lou  in  r>aym<»nt  by  a  husband  to  hi.«*  wifo.  is  attacked,  after  the  wife'n    118     367 
d»\ath.  as  fraud nl(Mit,  tli«'  huf*band  is  a  oompot -nt  ^vitnpfls  for  the  wife'jsi  succes-       „^      _._, 
Sinn.  t'>  prove  th«»  amount,  and  veritv  of  his  wife's  Haims  a«rainst  him.  fi22      17* 

Tlu*  valiility  of  ndntiou  in  pavment  mad*^  by  the  husband  to  the  wife,  to  satitiify  a 
jud,'ni»»nt  <ii»lMin'Ml  by  th'*  wif»'  a-rainst  him.  will  not  be  impaired  by  the  fact  that 
til"  ju'l^ni'Mit  wMs  a  m**p*  <*'Mis»'nt  on",  resting  on  no  cviden^*e.  when  it  is  shown 
nlittn  }('  that  the  wT-'-^  claini'*.  on  whieh  the  jndffment  purported  to  rest,  are 
l"ffal.  and  real :  HU'*h  r  »r  vxainplt\  as  elaims  for  her  dotal,  or  paraphernal  eflfects. 
alienated  by  the  hu*ibt"ul. 

Neither  the  pjvunlarv  "nibarnishnieni.  nor  the  aetual  insolvoney  of  the  husband,  is 
any  o!)sta"le  to  a  transfer  by  the  husband  to  the  wife,  in  good  faith,  for  the  re- 
plaeiui;  <jf  her  money,  or  property,  used,  or  alienated  by  him. 


i 
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A  judKOont  of  reparation  of  property  between  hasband  and  wife  which  a  sot 

exei'uted.  is  utterly  null  and  void. 
T\w  failure  of  a  wife  to  ex*H*ute  a  judgment  of  separation  of  property,  whidi 9h>^ 

has  obtained,  will  not  impair  or  projadice  any  claim  she  may  have  a^ninat her 

husband. 
It  will  be  assumed  that  the  property  transferred  by  the  husband  to  the  wife  to  rr 

place  her  dotal  or  paraphernal  effects,  is  fairly  apprai3ed  in  the  act  of  transfer. 

until  the  contrary  is  shown  by  the  party  attacking  the  transfer. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  F^ 
liciana.    Brame,  special  judge. 

Wedge  &  Moore  for  plaintiffs  and  appellants. 

W,  F.  Kernan  and  T,  B,  Lyons  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  June,  1875,  Lehman,  Abraham  &  Co.  recovered  jadg- 
ment  against  Abraham  Levy,  on  which  they  caused  execution  to  iasue. 
under  which  the  sherilT  seized,  and  was  about  to  sell  certain  real  prop- 
erty. Mrs.  Yette  Oppenheimer,  wife  of  Levy,  enjoined  the  sale,  claim- 
ing to  be  the  owner,  in  virtue  of  a  dation  en  palemetit^  made  to  her  bj 
her  husband  in  February,  1875.  Thereupon  Lehman,  AbFabaai&  Co. 
brought  this  suit  against  the  husband  and  wife  to  subject  the  property. 

The  petition  charges,  substantially,  that  the  judgment  in  favor  of 
Mrs.  Levy  against  her  husband,  on  account  of  which  the  dation  en  pak- 
ment  was  made,  was  '*  fraudulent,  simulated,  null,  and  void;  entered iDto 
collusively  between  Levy  and  his  wife  to  shield  his  property  from  the 
pursuit  of  his  creditors,  and  to  defraud  them  of  their  just  rights." 

Petitioners  deny  that  Mrs.  Levy  had  any  paraphernal  or  other 
rights  or  claims  against  her  husband,  and  they  allege,  that,  **if  she  ever 
had  any  such  claims  the  same  were  long  since  paid  and  satisfied  bj 
judgments  obtained  and  executed  against  her  husband,  in  the  District 
Court  of  West  Feliciana  parish,  and  in  number  319,  Sixth  District  Court, 
for  the  parish  of  Orleans." 

Mrs.  Levy  died  shortly  after  this  suit  was  brought;  and  the  hus- 
band, Abraham  Levy,  made  party  in  his  capacity  as  executor,  answered 
by  general  denial,  and  the  plea  of  prescription  of  one  year.  The  judg- 
ment of  the  District  Court  was  against  plaintiffs,  rejecting  their  demand, 
and  dismissing  their  suit;  and  they  appealed. 

Yette  Oppenheimer  was  the  widow  of  Israel  Adler,  who  died  in  1^. 
or  1851,  leaving  two  minor  children,  issue  of  the  marriage.  At  probate 
sale  she  purchased  his  interest  in  the  commercial  partnership  of  which 
he  was  a  member,  at  the  appraised  value  88935  39,  of  which  one  baU 
belonged  to  her  as  widow  in  community,  and  the  other  half  to  the  tw 
children.  She  and  A.  Levy,  one  of  the  partners  of  her  husband,  contin- 
ued the  business  until  January,  1853,  when  he  purchased  her  interwt 
for  $12,000,  represented  by  two  notes  for  $6000  each. 


J 
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In  January,  1853,  she  married  Abraham  Levy,  who  was  engaged  in 
mercantile  business,  in  partnership  with  one  Bosch.  Levy  purchased 
the  interest  of  B^sch;  and,  at  the  request  of  Mrs.  Levy,  A.  Levy  antici- 
pated the  maturity  of  the  two  notes,  and  gave  a  sight  draft  on  Oakey  & 
Hawkins  for  $11,880,  the  amount  less  discount.  The  money,  it  seems, 
went  into  the  bands  of  Abraham  Levy,  and  was  used  in  paying  Bosch. 

In  March,  1856,  Mrs.  Levy  brought  suit,  in  the  District  Court  of  West 
Feliciana,  against  her  husband,  for  a  dissolution  of  the  community  and  se- 
paration of  property,  on  account  of  his  alleged  pecuniary  embarrassment; 
and  in  April,  1856,  she  recovered  judgment,  decreeing  the  dissolution  of 
the  community,  and  the  separation  of  property;  giving  her  the  adminis- 
tration of  her  paraphernal  property;  and  placing  the  tutorship  of  the 
minors  under  her  separate  administration  and  control.  There  was  also 
judgment  in  her  favor,  in  her  own  right,  for  36000,  with  interest,  from 
the  date  of  the  judgment,  and  in  her  capacity  as  tutrix  for  $6426,  with 
interest. 

Execution  issued  on  this  judgment,  on  the  twenty-ninth  April;  and 
on  the  twenty-fourth  May  it  was  returned  by  order  of  plaintiff's  attor- 
neys.   No  subsequent  proceedings  seem  to  have  been  taken  in  the  case. 

In  February,  1869,  Mrs.  Levy  brought  suit  in  the  Sixth  District 
Court  for  the  parish  of  Orleans,  against  her  husband,  whom  she  described 
in  her  petition  as  being  "  of  the  city  of  New  Orleans."  She  alleged  his 
indebtedness  to  her  in  the  sum  of  86000,  for  money  received  by  him  be- 
longing to  her,  as  charged  in  her  first  suit;  and  in  the  additional  sums 
of  3800,  for  her  half  of  proceeds  of  sale  of  real  estate  received  by 
him  in  1867,  and  $700  for  money  received  by  him  for  the  sale  of  her  fur- 
niture. She  alleged  also  his  pecuniary  embarrassment;  and  that  she 
desired  to  conduct  mercantile  business  on  her  own  account,  and  in  safety 
from  the  pursuit  of  his  creditors:  and  she  prayed  for  separation  Mn 
estate,  that  "the  community  existing  between  them  be  dissolved,  and 
that  she  be  authorized  to  act  as  a  public  merchant  and  transact  her 
own  affairs."  She  also  prayed  for  judgment  against  her  husband  for 
seven  thousand  five  hundred  dollars,  with  interest  from  judicial 
demand. 

Levy  did  not  appear;  and  default  was  taken  against  him.  It  was 
proven  that  he  was  insolvent  and  under  protest,  and  there  was  final 
judgment  against  him,  and  in  favor  of  his  wife,  according  to  the  prayer 
of  the  petition.  Execution  was  issued  on  this  judgment,  which  was 
stayed  by  order  of  plaintiffs  attorneys;  and  was  returned  when  it 
had  expired.  Nothing  more  was  done  in  this  case,  except  that  the  judg- 
ment was  recorded  in  West  Feliciana  parish,  in  the  Book  of  General 
Mortgages,  on  the  thirteenth  October,  1873.    • 

Levy  and  his  wife  returned  to  West  Feliciana,  it  does  not  appear  at 
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what  time;  but  he  purchased  real  property  there  in  1871;  and  it  seems 
that  his  mercautile  business  in  Feliciana  was  continued  wliile  lie  vas  at 
New  Orleans,  in  1869.  On  tiie  ninth  December,  1874,  Mrs.  Levy  filed  at 
affidavit,  which  was  registered  on  that  day,  and  recorded  in  the  Biok  of 
General  Mortgages  on  thirty-first  December,  in  which  she  stated  that 
she  had  brought  into  marriage  paraphernal  property,  the  sum  of  ;?eCMi, 
being  the  one  half  of  the  amount  paid  by  A.  Levy  for  the  purchase  of 
partnership  property :  that  in  1869,  her  husband  received  S800,  fr^ia  the 
sale  of  certain  real  estate  in  the  town  of  Clinton:  that  the  aggreguteof 
his  indebtedness  to  her  was  86800;  and  that  she  made  this  affidavit  for 
the  purpose  of  preserving  her  legal  mortgage  on  the  real  estate  of  h*-r 
husband. 

On  the  eleventh  December,  1874,  Mrs.  Lievy  brought  suit  againi»t  btf 
husband,  in  the  District  Court  of  West  Feliciana,  alleging:  bis  pecuniary 
embarrassment,  and  his  indebtedness  to  her.  Ihat  she  had  paid  her 
children,  out  of  the  ;Br2,000  originally  due  her  by  her  husband,  their  hai! 
of  the  price  of  the  assets  of  the  succession  of  their  father,  Israel  Adler, 
84467  69,  leaving  balance  due  her  by  Levy,  on  that  account,  S75:i2  30. 
in  addition  to  which  he  owed  her  6900,  her  half  of  the  prii»e  of  real 
estate  belonging  to  her  and  her  children,  sold  in  January,  1867,  leceired 
by  him,  making  total  indebtedness  88432  30.  She  also  stated  that  her 
mortgage  for  the  .sum  of  86800  whs  duly  recorded  against  her  husband 
on  the  eighth  December,  1874;  and  she  prayed  for  a  separation  of  prop- 
erty, and  the  dissolution  of  the  community:  that  she  have  the  adminis- 
tration  of  her  own  affaii-s;  and  that  she  be  permitted  to  be  a  public 
merchant.  She  also  prayed  for  judgment  against  her  husband  for 
88432  30;  and  that  her  legal  mortgage  be  recognized,  to  date  fn>m 
December  8, 1874. 

Levy  answered,  on  the  same  day,  by  general  denial;  and  fhiaJ  judg- 
ment  was  rendered  and  signed  the  next  daj',  tw^elfth  December,  187-t  in 
accordance  with  the  prayer  of  the  petition. 

Execution  issued  on  this  judgment,  which  was  recorded  in  the  Book 
of  General  Mortgages  on  the  sixth  Jnnuoiy,  1875;  and  the  sheiiff seized 
some  lots,  with  the  buildings  and  improvements  on  them,  on  the  iwenty- 
fourth  February,  the  return  day  of  the  writ.  The  seizure  was  pre- 
served by  the  sheriff  by  retaining  a  copy,  and  the  writ  was  returned. 
On  the  same  day,  February  24, 1875,  by  notarial  act,  Levy  stdd  and  con- 
veyed to  his  wife  all  his  real  property,  at  prices  agreed  upon  between 
them  aggregating  85500,  and  all  his  household  and  kitchen  furniture,  at 
prices  aggregating  86C0,  making  total  of  86100,  to  be  credited  in  ber 
judgment  of  December  12, 1874,  and  which  she  acknowledged  receipt  of 
in  part  payment  and  satisfaction  of  that  judgment:  and  on  the  twenty- 
fifth  February  he  sold  and  conveyed  to  her,  by  act  before  the  same 
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notary,  his  horse,  buggy,  and  harness,  and  two  mules,  for  the  aggregate 
sum  of  $340,  which  she  acknowledged  receipt  of  as  an  additional  credit 
on  her  judgment. 

We  do  not  think  the  action  brought  by  plaintiff's  in  this  case,  to 
subject  the  property,  was  prescribed.  Article  1987,  of  the  R.  0.  C, 
requires  that  suit  to  set  aside  a  contract,  on  the  single  ground  of  the 
giving  of  an  unjust  preference  by  an  insolvent  debtor,  shall  bo  brought 
within  one  year  after  the  making  of  the  contract;  while  article  1994 
requires  suit  to  set  aside  fraudulent  conveyances  on  other  grounds  to 
be  brought  within  one  year  after  the  creditor  has  obtained  judgment 
against  the  debtor.  The  judgment  in  favor  of  Lehman,  Abraham  &  Co. 
against  Levy  was  rendered  and  signed  on  the  fifth  June,  187.5;  and  this 
suit  was  brought  on  the  tenth,  and  citation  served  on  the  seventeenth 
May,  1876;  H^e  Petit  v.  Creditors,  3  La.  29;  Tennessy  v.  Gonsoulin,  11 
La.  424. 

Oa  th<»  trial  of  this  case  Abraham  Levy  was  offered  as  a  witness, 
and  his  testimony  was  objected  to,  on  the  ground  that  the  husband  is 
incompetent  to  testify  on  behalf  of  his  wife's  interest;  and  that  his  tes- 
timony is  inadmissible  to  establish  the  amount  and  verity  of  his  wife's 
claims  against  him. 

Article  22S1,  R.  C.  C,  declares  that  "the  husband  can  not  be  a  wit- 
ness for  or  against  his  wife,  nor  the  wife  for  or  against  her  husband." 
The  wife  died,  and  the  husband  was  made  party  as  her  executor; 
and  he  appeared  and  answered  in  that  capacity.  He  could  not  have 
testified  for  or  against  her  while  she  lived;  but  we  do  not  think  the  rule 
of  exclusion  applies  to  cases  in  wnich  the  husband  or  the  wife,  surviv- 
ing, is  called  as  a  witness  to  testify  for  or  against  the  succession  or  the 
heirs  of  the  deceased  spouse. 

The  testimony  of  this  witness  shows  that  the  wife  did  not  enforce 
her  judgment  obtained  against  him  in  1856,  because  he  arranged  with  his 
creditors:  and  that  she  did  not  execute  her  judgment  obtained  in  1869 
for  the  same  reason.  "  Pecuniary  embarrassment "  seems  to  have  been 
Levy's  normal  condition;  and  whenever  his  creditors  undertook  to 
press  him,  he  interposed  an  effectual  barrier  against  their  attacks.  A 
suit  by  his  wife  for  separation  of  property  and  dissolution  of  the  com- 
munity; judgment  for  her  paraphernal  rights,  with  recognition  of  her 
legal  mortgage  from  the  date  of  the  marriage,  and  execution  in  the 
hands  of  the  sheriff,  kept  them  at  bay,  and  enabled  him  to  arrange  with 
them  on  his  own  terms. 

If  these  parties  had  not  been  husband  and  wife,  we  should  not  hesi- 
tate  to  say  that  they  had  combined  and  colluded,  since  1866,  to  cheat 
and  defraud  his  creditors,  and  to  declare  all  the  contracts  and  judg- 
ments between  them  simulated  and  void.    But  the  wife,  in  legal  contem- 


75tf  SUPREME  COURT  OF  LOUISIANA, 


Lehman,  Abraham  &  Co.  vb.  Lew. 


plation,  and  as  the  truth  is  usually,  is  but  the  instrument  in  the  han(l» 
of  her  husband  when  she  is  a  party  to  his  fraudulent  devicef?;  and  her 
actual  rights  can  not  be  prejudiced  by  conduct  which,  in  a  person,^) 
juris  could  not  be  characterized  otherwise  than  as  fraudulent,  and  vcid 
as  to  creditors. 

The  record  does  not  show  that  any  testimony  was  offered  in  the 
suit  in  which  the  judgment  of  December  12, 1874,  was  rendered:  and  it 
was  simply  a  transaction  between  the  husband  and  wife,  a  consent  soit 
and  consent  judgment.  This  is  not  material,  since  that  judgment,  if  it 
had  been  rendered  on  sufficient  proof,  would  not  have  concluded  the 
creditors  as  to  the  reality  or  the  amount  of  the  wife's  claims. 

The  datio7i  en  paiemt^nt  purports  to  have  been  made  in  considen- 
tion,  and  in  satisfaction  in  part  of  that  judgment.  The  judgment  ra^t 
bo  without  effect  as  to  creditors,  it  certainly  does  not  conclude  them: 
but  the  dation  en  paiement  might  be  valid,  because  its  validity  would  not 
depend  on  the  judgment,  but  on  the  reality  of  the  claims  on  which  the 
judgment  purports  to  have  been  rendered. 

The  R.  C.  Code,  article  2446,  specially  authorizes  the  transfer  oC 
property,  by  the  husband  to  the  wife,  "even  though  not  separated, 
when  it  has  a  legitimate  cause,  as  the  replacing  of  her  dotal  or  other 
effects  alienated."    Rabassa  v.  Casteen,  5  An.  493. 

The  embarrassment  of  the  husband  is  the  sole  ground  on  which  the 
wife  is  authorized  to  demand  a  separation  of  property.  The  greater  the 
embarrassment,  the  greater  the  danger  to  her  rights,  and  the  greater 
the  necessity  for  the  separation.  Mere  pecuniary  embarrassment,  wfaieh 
may  be  only  temporary,  is  not  so  serious  as  actual  insolvency;  and  nei- 
ther the  one  nor  the  other  is  any  obstacle  to  a  transfer  by  the  husband 
to  the  wife,  in  good  faith,  for  the  replacing  of  her  money  or  property 
used  or  alienated  by  him.  See  Judice  v.  Neda,  8  An.  485,  which  Mer- 
prets  Lefebre  v.  Montilly,  1  An.  42. 

The  plaintifiC^  in  this  case  attacked  the  dation  en  paiemeni  on  two 
grounds:  1:  that  the  judgment  and  transfer  under  it  were  simulated, 
fraudulent,  and  void:  2:  that  the  claims  of  the  wife,  if  she  erer  had 
any,  were  paid  and  satisfied  by  the  two  judgments  obtained  in  1S56. 
and  1869. 

Two  essentials  are  requisite  for  the  validity  of  a  dation  en  paiement 
by  the  husband  to  the  wife:  1:  That  the  husband  should  be  reaOr 
indebted  to  her:  2:  That  the  fair  value  of  the  pro^rty  given  in  pay- 
ment should  not  exceed  the  amount  actually  due  to  her.  It  was  the 
business  of  plaintiffs  attacking  the  contract,  to  have  chained,  distinctly, 
the  causes  for  which  they  demanded  its  nullity;  and  as  there  is  no  aII^ 
gation,  and  no  evidence  tending  to  show,  that  the  property  transferred 
was  worth  or  could  have  been  sold  for  more  than  the  amount  at  which 
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it  was  taken  aod  received  by  the  wife,  it  must  be  assumed  that  the  valu- 
ation in  the  contract  was  fair. 

The  failure  of  the  wife  to  enforce  the  judgment  of  1856,  did  not  pay 
or  satisfy  her  claims  against  her  husband:  It  simply  made  that  judg- 
ment void;  and  left  the  parties  in  community,  with  the  actual  claims  of 
the  wife  still  existing.  The  judgment  of  1869  did  not  dissolve  the  com- 
munity, because  it  was  not  executed,  but  was,  in  fact  abandoned.  The 
community  still  existed;  and  the  husband  was  still  the  debtor  of  the 
wife. 

The  husband  had  means,  perhaps  sufficient  to  have  paid  the  wife  in 
full,  at  the  time  the  executions  were  issued  in  1856,  and  1869;  but  if  his 
other  creditors  chose  to  relieve  him  of  his  pressing  embarrassments  by 
indulgence  and  by  granting  him  terms,  it  would  be  a  cruel  law  that  would 
compel  his  wife,  under  pain  of  the  forfeiture  of  her  claims  and  rights,  to 
proceed  with  her  execution  to  sell  him  out,  and  thus  deprive  him  of  the 
means  of  pursuing  his  business. 

The  plaintifiCis  alleged  the  payment  and  satisfaction  of  the  wife's 
claims;  and  they  took  upon  themselves  the  burden  of  establishing  this 
by  proof.  They  have  failed  to  offer  any  proof  of  payment;  and  the 
inquiry  is,  therefore,  narrowed  down  to  the  question  of  the  reality  of 
the  wife's  claims. 

The  testimony  taken  on  the  trial  shows  a  larger  amount  of  indebt- 
edness than  that  claimed  in  the  suit  of  the  wife  in  1869.  The  witness 
testified  with  respect  to  the  amount  origipally  received  by  the  husband; 
but  the  wife  in  her  petition  of  December  11, 1874,  admitted  payment  by 
her  husband  of  34467  69,  on  account  of  the  original  debt  of  312,000, 
reducing  that  debt  to  $7532  30;  and,  in  addition  to  this  she  claimed  3900, 
for  her  half  of  property  sold  in  January,*  1867,  received  by  him.  In  her 
suit  in  1869,  she  stated  that  this  amount  was  3800;  and  she  fixed  it  at 
that  in  her  affidavit  of  December  8, 1874.  There  is  in  the  record  proof 
that  he  received,  and  gave  his  receipt  as  tutor,  for  the  proceeds  of  that 
sale,  paid  to  him  by  the  sheriff,  3600,  cash,  and  two  notes  of  McYea  and 
Keman  for  3600  each,  at  one  and  two  years.  It  is  safe  to  assume  that 
the  statement  that  he  received  3800,  on  account  of  his  wife's  half,  is  not 
exaggerated;  but  it  is  not  necessary  for  the  purposes  of  this  case  to  fix 
the  exact  amount.  It  suffices  to  show  the  actual  indebtedness  of  the 
husband  in  an  amount  equal  to  the  value  of  the  property  given  to  her 
in  payment;  and  that  was  shown  by  the  proofs  in  this  case,  and  also  in 
1856,  and  1869. 

The  value  of  the  property,  as  accepted  by  Mrs.  Levy,  and  credited 
on  her  judgment,  was  36440:  or  3360  less  than  the  amount  due  her,  fix- 
ing it  at  36800. 

The  datum  en  paiement  did  no  more  injury  to  the  creditors  than 
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would  have  been  clone  by  the  sale  of  the  property  by  tho  sherifil  Il» 
only  difference  would  have  been  that  the  property  would  probably  have 
sold  for  less  than  the  $6440;  and  the  additional  ct^ts  and  exp«ig€s 
would  have  diminished  the  proceeds  to  be  apph'ed  to  her  debt,  Tha<e 
could  be  no  good  reason  why  the  husband  might  not  valirlly  do,  byvc^- 
untary  contract,  that  wliich  the  law  would  have  conipelletl  him  to  do  by 
judgment  and  execution.  The  claims  of  the  wife  had  privilege  and  pri- 
ority over  the  debt  of  plaintiffs;  and,  though  the  conduct  of  Levy 
would  authorize  and  require  the  closest  scrutiny  of  his  dealing  with  Ms 
wife,  the  rights  cf  her  succession  and  heirs  should  not  be  prejadiced  bv 
his  frauds  actual  or  intended. 

The  judgment  appealed  from  is  therefore  affirmed  with  cnstsc 


No.  6992. 

8r(<'p>tsi()N  or  Jacok  Hoover  kt  al.  vs.  Z.  Yoke  AXii  E,  J.  Hoover,  Ejlbt- 

TORs.    A.  G.  Ober,  Intervexor. 

Th«  parlBh  court  tins  t'x<-Iurtivo  jurisdiction  of  suits  to  annul  vrills  and  sH  aside  th** 

probates  of  the  same. 
The  nullity  of  pro  •  vMlin^s  for  the  probate  of  a  will,  and  of  the  orders  in  exeeaciOE 

of  it  niilst  h"  sujmI  f  )r  in  the  court  which  decreed  the  probate,  and  made  th^ 

orders. 
If  different  caisAcs  of  aotiun  be  alleged  in  a  suit  brought  in  a  probate  ooart.  olsom^ 

of  which  causes  the  court  has  jurisdiction,  and  of  some,  not,  it  should  take 

coffnizanco  of  the  former  causes  and  reject  the  latter. 
Where  a  court  has  once  acquired  jurisdiction  of  a  suit,  that  jurisdiction  will  be 

maintained.  It  can  not  be  impaired  by  a  claim  in  reconvention,  or  InterTentioiu 

of  which  the  court  has  not  original  jurisdiction. 
A  demand  in  intervention  must  be  before  the  court  in  which  the  main  fection  11^, 

and  must  follow  that  jurisdiction  when  it  is  really  incidental  and  coUatcnl.iG 

the  main  suit. 
One  whose  title  to  lands  (worth  over  fsoo)  depends  on  the  validity  of  a  certain  will, 

may  intervene  in  a  suit  brought  in  the  parish  court  to  annul  the  will,  in  order 

to  set  up.  and  vindicate  his  title,  and  the  intervenor's  title  being  thus  pnt  at 

issue,  the  plaintiff  may  contest  it  to  show  that  the  former  had  no  rishi  to  Inter- 
vene.   But  no  inquiry  into  the  validity  or  enforcement  of  morti^aee  daimEoi! 

such  lands,  set  up  by  the  plaintiffs,  will  be  allowed. 
A  parish  court  which  is  without  jurisdiction  of  a  suit  brought  before  it.  has  no 

authority  to  issue  an  order  to  transfer  the  suit  to  the  district  court.    It  has  obIt 

power  to  dismiss  the  suit. 

APPEAL  from  the  Parish  Court  of  Concordia.    Hough,  J.,  acting  for 
parish  judge,  recused. 

Oeorge  S.  Sawyer  for  plaintiff  and  appellant. 
0.  Mayo  for  intervenor  and  appellee. 
The  opinion  of  the  court  was  delivered  by 
E<;.vN,  J.    This  peripatetic  suit  appears  to  be  as  vexed  and  unhappj 
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as  thoso  spirits  of  the  ancients  which  appeared  o;i  the  banks  of  the 
mythical  river  Styx  'vithout  the  obolus.  According  to  the  representa- 
tions of  counsel  it  was  originally  instituted  in  the  parish  court,  removed 
thence  to  the  district  court,  twice  to  the  Circuit  Court  of  the  United 
States,  and  each  time  remanded  to  the  State  court;  dismissed  on  excep- 
tion from  the  district  court,  and  again  brought  up  for  consideration  in  the 
parish  court  from  which  it  now  comes  on  appeal  to  us.  It  was  originally 
instituted  by  the  plaintiflfs,  claiming  to  be  heirs  of  Jacob  Hoover,  de- 
ceased, against  the  defendants,  executors  and  instituted  heirs,  under  a 
will  made  by  him,  in  order  to  set  Jiside  and  annul  the  will  and  the  pro- 
bate thereof,  and  to  have  petitioners  declared  entitled  to  the  succession 
and  property  as  heirs  at  law.  Ober  intervened  an(i  joined  the  defend- 
ants in  resisting  the  demands  of  plaintiffs,  alleging  that  he  was  inter- 
ested and  had  a  right  to  do  so  by  reason  of  his  being  tlio  purchaser  of 
valuable  real  property,  the  title  to  which  depended  upon  the  mainten- 
ance of  the  validity  of  the  will.  The  plaintiff:*  answered  the  intervention 
at  great  length,  attacking  the  title  of  Ober  on  various  grounds,  and  ask- 
ing to  be  allowed  to  enforce  certain  alleged  mortgage  rights  as  against 
him. 

The  parish  judge  being  recused  on  account  of  personal  interest,  the 
district  Judge  was  called  to  preside  in  the  parish  court,  whereupon  Ober, 
the  intervener,  moved  and  the  court  ordered,  that  so  much  of  the  plain* 
tiffs'  answer  to  the  intervention  as  seeks  to  set  aside  the  title  of  Ober  to 
the  lands  purchased  by  him  under  the  will  of  decedent  and  to  enforce  a 
mortgage  on  the  same  be  stricken  out  and  disregarded  as  not  germain 
to  this  action  and  as  being  matter  over  which  the  parish  court  had  no 
jurisdiction;  and  further  ordered  that  the  issues  be  confined  to  the  nul- 
lity of  the  will  and  the  probate  thereof  and  the  question  of  "  res  adjvdi- 
caia'^  raised  in  the  answer  of  the  defendants  and  the  petition  of  interven- 
tion. The  plaintiflb'  counsel  filed  an  exception  to  the  authority  of  the 
district  judge  to  take  cognizance  of  this  case  in  the  parish  court  and 
prayed  that  it  be  transferred  and  assigned  to  the  docket  of  the  district 
court,  there  to  be  tried  by  jury,  &  right  to  which  is  claimed  by  "the  plain- 
tififa.  The  judge  overruled  the  exception  and  motion  to  transfer,  and  it 
is  from  this  ruling  and  that  to  strike  out  and  disregard  portions  of  the 
answer  to  the  intervention  that  the  present  appeal  is  taken.  The  plain- 
tiffe'  counsel  has  favored  us  with  an  elaborate -argument  and  reference 
to  authorities,  most  of  which  we  consider  it  unnecessaiy  to  review. 

This  suit  proper  was  simply  to  annul  a  will  and  the  probate  of  a 
will  and  to  have  certain  persons  plaintiff  declared  heirs  and  entitled  to 
take  UB  such.  This  was  purely  a  probate  proceeding  and  cognizable 
alone  by  the  parish  court  in  which  the  succession  was  opened.  It  was  a 
matter  incidental  to  the  opening  and  settlement  of  the  succession,  Cdn- 
48 
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BtitutioD,  article  87;  Code  Practice,  article  928  to  943;  same,  1000  to  1G03: 
same,  921  to  925.  Courts  of  probate  have  no  jarisdicUon  except  in  tbe 
cases  determined  by  the  law.  C.  P.  925.  The  nullity  of  the  proceediDgs 
for  the  probate  of  the  will  and  of  orders  in  execution  of  it  must  be  saed 
for  in  the  court  which  rendered  them.  C.  P.  608;  15  An.  81.  This  pro- 
position  however  is  so  rudimental  that  citation  of  authority  is  unnecx^- 
sary.  If  different  causes  of  action  be  alleged,  of  some  of  which  the 
probate  court  has  jurisdiction,  and  of  others  not,  it  should  take  cogni- 
zance of  the  former  and  reject  the  latter.  Taylor  vs.  Hollander,  4  X.  S. 
537  ;  Ager  vs.  Dunning,  7  N.  S.  660. 

A  claim  in  reconvention  can  not  alter  the  rule  or  affect  the  joiis- 
diction  of  the  main  action.  Flood  vs.  Shamburgh,  3  N.  S.  622;  Pancan 
vs.  Duncan,  14  L.  556.  When  the  jurisdiction  of  the  court  where  the 
suit  is  brought  has  once  attached  it  will  bo  maintained.  Bayne  t&  Fox 
and  Fox  vs.  Bayne,  5  R  2.  The  demand  in  intervention  must  be  before 
the  same  court  in  which  the  original  action  is  brought,  and  must  follow 
that  jurisdiction  (C.  P.  39ij  which  can  not  be  affected  or  objected  to  on 
account  of  the  intervention.  See  Kenner  vs.  HoUiday,  19  L.  154.  Tbe 
intervention  can  not  affect  either  the  jurisdiction  or  authorize  interfer- 
ence between  the  original  parties  or  the  pleading  of  exceptions  to  dis- 
miss the  action.  8  M.  55;  4  N.  S.  488;  3  L.  183;  8  B.  123;  3  A.  222.  Tbe 
rights  of  the  intervonor  are  limited  to  the  protection  of  his  own  interest 
5  N.  S.  501.  If  he  have  such  interest  ho  may  intervene.  C.  P.  390.  In 
the  case  at  bar  this  is  all  that  the  intervenor  has  done,  and  for  the  pro- 
tection of  that  interest  he  has  joined  in  the  defense,  and  in  asldng  tbe 
rejection  of  the  plaintifiGs'  demands.  He  has  not  asked  the  probate 
court  as  an  original  or  independent  matter  to  pass  upon  the  title  to  real 
estate  of  value  beyond  its  jurisdiction,  but  only  allies  title  in  himsdf 
to  lands  conveyed  by  the  will,  the  maintenance  of  the  validity  of  whicl 
he  alleges  is  essential  to  his  title.  The  allegation  of  title  to  lands  is 
merely  incidental,  to  show  interest  in  tho  pondiug  controversy  and  eon- 
■sequently  his  riglit  to  iuterveue.  For  this  purpose  and  to  this  extent 
the  parish  court  had  jurisdiction  of  the  question  of  title  as  incidental  to 
the  main  action  to  which  the  intervention  was  only  incidental  and  sub- 
sidiary. C.  P.  101.  All  judges  possess  the  powers  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  though  the  same  be  not  expressly 
given  by  law.  C.  P.  130.  While  therefore  the  probate  or  parish  couit 
could  not  directly  pass  upon  the  matter  of  title  to  lands  above  the  value 
of  five  hundred  dollars,  having  jurisdiction  to  annul  its  own  decrees  and 
in  the  matter  of  heirship  and  succession  and  the  validity  of  the  wiD 
when  directly  attacked,  it  was  competent  and  had  jurisdiction  to  take 
cognizance  of  the  title  so  far  as  it  affected  the  right  to  intervene  and 
came  in  question  collaterally.    "Quando  lex  aliqyid  concedii  concadere 
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videtur  et  id  quod  devenitar  ad  illud"  See  8  N.  S.  620;  6  R  284;  8  R. 
488;  3  A.  682.  This  was  the  extent  and  limit,  however,  of  its  jurisdiction 
as  to  the  matter  of  title  to  the  land,  as  to  which  or  the  assertion  and 
enforcement  of  mortgage  rights  over  it  where  the  value,  as  in  this  case, 
appears  to  have  been  several  thousands  of  dollars,  the  parties  were 
cecessarily  remitted  to  the  court  of  ordinary  jurisdiction.  The  court 
below  therefore  did  not  err  in  refusing  to  take  jurisdiction  for  such 
purposes,  which  were  not  incidental  or  collateral  to  the  main  action 
before  it.  We  think,  however,  that  so  far  as  it  was  necessary  to  contest 
the  right  of  Ober  to  intervene,  in  other  words,  his  interest  in  the  pend- 
ing controversy,  that  the  plaintiffs  have  a  right  to  contest  his  title  or 
the  fact  of  his  having  any  title  to  lands  once  the  property  of  the  suc- 
cession but  no  farther,  and  for  no  other  purposa  Under  the  adjudica- 
tions quoted  and  the  principles  announced  they  should  be  allowed  to  do 
this,  and  while  in  the  main  the  ruling  of  the  judge  a  quo  in  regard  to 
the  answer  was  perfectly  correct,  it  must  be  modified  to  this  extent  if  it 
conflicts  with  this  right  of  the  plaintifC^.  We  think  the  parish  court  was 
the  court  of  proper  jurisdiction  to  hear  and  determine  the  real  sub- 
stantial controversy  between  the  parties,  and  that  it  could  and  should 
pass  upon  all  incidental  questions  necessary  for  such  consideration,  and 
to  that  extent  only.  If,  however,  it  were  without  jurisdiction  it  could 
not  even  make  an  order  transferring  the  cause  to  the  district  court,  but 
could  only  dismiss  It.    Roman  vs.  Roman,  4  L.  203. 

The  case  of  De  Lizardi  vs.  Gossett,  Executor,  1  An.  138,  is  much 
relied  on  by  the  plaintiff^.  One  of  the  creditors  of  a  partnership  sued 
the  executor  of  a  deceased  partner  in  commendam  in  the  probate  court 
of  Orleans  for  an  unpaid  balance  of  capital  promised  to  the  firm 
of  which  there  were  other  creditors.  The  plaintiffs  were  nonsuited  for 
want  of  jurisdiction  in  the  probate  court  to  distribute  the  fund.  The 
case  was  appealed,  and  meanwhile,  under  a  change  of  constitution,  the 
Second  District  Ck)urt  of  Orleans,  having  general  jurisdiction,  became  the 
successor  of  the  court  of  probates.  On  appeal,  while  admitting  the 
want  of  jurisdiction  in  the  probate  court,  this  court,  invoking  the  author- 
ity of  article  21  of  the  Civil  Code  to  proceed  and  decide  according  to 
equity,  and  assuming  the  silence  of  the  law  on  the  subject,  reversed  the 
judgment  below  and  remanded  the  case  to  the  Second  District  Court  to 
take  order  for  the  distribution  of  the  fund  due  by  the  succession 
among  the  partnership  creditors. 

It  appears  to  us  that  the  jurisdiction  of  this  court  being  derived 
solely  through  an  appeal  from  a  court  without  jurisdiction  of  the  case 
it  could  make  no  order  except  simply  to  review  the  action  of  the  court 
below,  which  was  solely  on  the  question  of  jurisdiction,  and  that  the 
judgment  given  on  appeal  involved  tlie  assumption  of  original  juii^sdiC'* 
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turn  by  this  court.  At  all  events,  the  case  is  without  authority  here,  as 
the  parish  court  still  exists  with  undiminished  and  unchanged  jurKdie- 
tlon  within  which  comes  the  case  at  bar;  and  as  the  law  is  not  silent  and 
does  make  provision  for  its  disposition  there  is  no  room  or  place  for  the 
application  of  the  principle  of  article  21  of  the  Civil  Code,  whidi  w«- 
have  never  before  known  applied  to  the  jurisdiction  of  a  court 

The  case  of  Prentice  vs.  Waters,  3  N.  S.  522,  was  decided  under  th»* 
express  provisions  of  a  statute  which  took  away  the  jurisdiction  of  the 
court  where  the  suit  originated  and  conferred  it  upon  another,  and  the 
court  said  that  though  the  legislature  had  not  pointetl  out  expresdy  the 
mode  of  transferring  the  record,  the  latter  court  having  jurisdietioo 
virtually  possessed  the  means  of  exercising  its  juiisdictioD,  which  must 
be  by  the  record  being  sent  to  it.  The  appeal  was  from  the  rescisaoo 
of  an  order  to  transfer  the  record  to  the  court  having  jurisdiction.  There 
is  no  similitude  to  the  case  at  bar,  and  therefore  the  case  quoted  is  with- 
out authority  here.  The  case  of  Fairniquet  vs.  Perkins,  7  Howard  167, 
was  of  a  transfer  from  the  probate  to  the  district  court,  and  the  Supreme 
Court  of  the  United  States  said  :  "  It  wa^  a  transfer  of  a  lUlgnt\fm  f/w 
consent  from  a  tribunal  confessedly  without  authority  to  decide  it  to  a 
tribunal  in  every  respect  competent  to  take  cognizance  of  the  subject 
matter,  whose  peculiar  provision  and  duty  it  was  to  take  cognizanoe  of 
it.  The  exception  resolves  itself  at  the  utmost  into  matter  of  form, 
which  the  parties  were  competent  to  waive,  and  which  they  did  waire: 
for  it  is  expressly  stated  upon  the  record  that  the  removal  of  the  cause 
from  the  court  of  probates  to  the  district  court  was  by  the  consent  of 
all  concerned."  It  can  not  be  pretended  that  the  forms  of  pleading  may 
not  be  dispensed  with  by  suitors.  This  case  also  origuiated  under  the 
system  prevailing  in  Louisiana  prior  to  the  constitution  of  1845.  In  the 
case  at  bar  both  of  the  essential  conditions  of  that  case  are  wanting: 
First,  there  is  no  consent,  but  on  the  contrary  a  refusal  to  consent  to 
transfer;  and,  second,  the  court  in  which  the  suit  was  instituted  has 
jurisdiction  to  hear  and  determine  all  the  issues  germain  to  it  The  case 
of  Gaines  vs.  Chew,  2  Howard  640,  .is  against  rather  than  in  fkvor  of  the 
position  of  plaintiffs,  as  it  holds  after  a  recital  of  the  articles  of  the 
Code  of  Practice  that  the  court  of  probates  in  Louisiana  had  exdtmve 
jurisdiction  in  the  proof  of  wills;  "and  that  where  a  will  had  once  beeo 
admitted  to  probate,  a  claim  that  it  had  been  revoked  by  a  subsequent 
will,  and  the  latter  alone  is  operative,  can  not  be  made  effectually, 
so  as  to  set  up  title  under  the  latter  will,  save  in  a  court  of  probate." 
Of  this  case  it  may  be  also  remarked  that  it  originated  under  the  sys- 
tem prevailing  in  Louisiana  prior  to  the  constitution  of  1845. 

The  court  below  did  not  err  in  the  present  case  in  taking  jurisdicti(» 
and  refusing  to  transfer  the  case  to  the  district  court.   Neither  did  it  err 
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in  its  ruliag  in  regard  to  the  answer  of  the  plaintiff^  to  the  intervention 
so  far  as  by  that  ruling  it  refused  to  hear  or  entertain  at  the  instance  of 
plaintiff  any  inquiry  into  or  enforcement  of  mortgages  upon  the  land 
claimed  by  the  inter venor,  or  into  the  matter  of  title  at  all,  further  than 
as  incidental  to  the  question  of  interest  of  the  intervenor  in  the  plain- 
tiffs demands  and  the  validity  of  the  will  and  its  probate.  In  other 
words,  our  opinion  is  that  in  answer  to  the  allegation  of  title  by  the 
intervenor  the  plaintiff  should  be  allowed  to  aver  and  show  any  absolute 
nulUly  in.  the  title  set  up  or  the  absence  of  all  color  of  title  for  the  pur- 
pose of  contesting  his  right  to  intervene — his  Interest  in  the  cause,  but 
no  further,  and  that  the  plaintiffs  must  be  remitted  to  a  direct  action  in 
a  court  of  ordinary  jurisdiction  to  contest  or  attack  the  title  of  the  inter- 
venors  to  any  greater  extent  or  on  other  grounds.  Indeed,  they  have 
themselves  no  interest  in  this  suit  to  do  more,  for  if,  as  alleged  by  them- 
selves, the  title  of  the  intervenors  is  derived  through  the  instituted  heirs, 
and  it  shall  be  deemed  that  they  had  themselves  no  title  because  of  the 
nullity  of  will,  their  only  muniment,  it  will  necessarily  follow  that  the  title 
of  the  intervenors  will  fall  with  that  of  those  from  whom  they  have 
derived  it,  unless  protected  by  prescription. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  so  far  modified  as  to  permit  the  plaintifife  to  contest 
the  title  of  the  intervenor  only  to  the  extent  and  for  the  purpose  of  dis- 
proving any  interest  in  him  in  accordance  with '  the  principles  of  this 
opinion  and  no  further,  and  that  in  all  other  respects  it  is  affirmed,  and 
that  appellees  pay  costs  of  appeal. 


On  Application  for  Reheabing. 

This  application  afifocts  only  the  question  of  costs  of  appeal,  with 
which  the  appellees  were  charged  by  our  decree,  as  is  now  urged  by 
-counsel  erroneously.  The  brief  of  counsel  and  the  rapid  succession  in 
the  transcript  of  the  entries  in  regard  to  the  ruling  of  the  judge  a  quo 
on  the  motion  to  strike  out  part  of  plaintiffs  answer  to  the  intervention 
and  refusing  to  transfer  the  case  to  the  district  court  together  with  the 
intimate  relation  of  the  two  orders  led  us  to  consider  the  appeal  appli- 
cable to  both,  and  hence  as  a  consequence  of  the  modification  of  the. 
former  to  charge  the  appellees  with  the  costs. 

We  had  some  hesitation  at  the  time  in  even  considering  an  appeal 
from  the  motion  to  strike  out,  and  only  did  so  at  all  owing  to  the  rela- 
tion to  and  dependence  upon  each  other  of  the  two  orders  complained 
of.  Intervener's  counsel  however  insists,  and  we  think  correctly,  that 
the  appeal  relates  really  only  to  the  refusal  to  transfer  the  case. 
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A  rehearing  is  therefore  granted  to  correct  our  decree  in  the  partkc- 

lar  mentioned. 

On  Bkheabino. 

It  is  ordered  and  adjudged  that  our  former  decree  be  so  amended 
as  simply  to  affirm  the  order  appealed  from  I'^fusing  to  transfer  the 
oause,  and  that  appellants  pay  costs  of  appeal. 


No.  5441. 
Mrs.  Emily  L.  Hart  et  al.  vs.  St.  Charles  Street  Railroad  Compast. 

When  the  charter  of  a  corporation  provides  that  in  case  any  subsequent  increase  at 
the  capital  of  the  concern  is  authorized,  notice  of  sixty  days  shall  l^  gixfA 
of  such  increase,  within  which  time  the  stockholders  shall  have  the  privileeeof 
taking?  additional  shares,  proportioned  to  the  amount  of  their  stock,  and  thic 
any  shares,  not  taken  at  the  expiration  of  that  time,  may  be  dispoeed  of  by  tlir 
directors  for  the  benefit  of  the  association. 

ffeldr-That  in  order  to  entitle  a  stockholder  to  demand  said  additional  shaKs.  it 
must  appear  that  he  applied  for  the  shares,  and  paid  over  or  tendered  thf 
money,  necessary  to  purohase  the  same,  before  the  expiration  of  the  sixty  days: 
or  before  the  expiration  of  any  additional  delay,  which  may  have  been  ^venb^ 
the  corporation  to  enable  the  stockholders  to  exercise  said  privileure. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Savcier, 
J. 

Finney  dt  Miller,  John  H.  New,  and  E.  E,  Mo7^  for  plaintifEs  and 
appellants. 

Breaux,  Fenner  &  Hall  for  defer  dants  and  appellees. 

The  opinion  of  the  court  on  the  original  hearing  was  dellTered  by 
Spencer,  J.,  and  on  the  rehearing  by  Manning,  C.  J. 

Spencer,  J.  Plaintifb  owned, as  surviving  widow  and  heirs  of  Henry 
Hart,  who  was  one  of  the  original  corporators  of  the  defendant  railroad, 
818  shares  of  its  capital  stock. 

The  eighth  article  of  the  charter  of  said  company  is  as  follows : 

"  These  articles  of  association  may  be  modified  or  altered,  and  the 
capital  stock  may  be  increased  to  any  sum  not  exceeding  two  niiUions  of 
dollars,  in  the  manner  provided  by  law,  with  the  consent  of  two  thirds 
in  amount  of  all  the  stockholders,  obtained  in  general  meeting  goo- 
vened  after  thirty  days*  notice.  Whenever  any  increase  of  capital 
shall  be  duly  authorized,  sixty  days'  notice  shall  be  given  in  two  news* 
papers  published  in  the  city  of  New  Orleans,  within  which  time  stock- 
holders shall  have  the  privilege  of  taking  additional  shares  in  propor- 
tion to  the  amount  of  their  stock,  and  any  shares  not  taken  at  the  expi- 
ration of  that  time  may  be  disposed  of  by  the  directors,  for  the  benefit 
of  the  association,  but  at  not  less  than  par  value." 
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In  accordaace  with  said  article  the  capital  stock  of  the  company 
was  increased  on  August  5, 1873,  $100,000,  in  shares  of  $50  each. 

Notice  to  the  stockholders  was  duly  published  for  sixty  days,  to  the 
end  that  they  might  exercise  their  "  privilege  of  taking  additional  shares 
in  proportion  to  the  amount  of  their  stock." 

On  September  29, 1873,  the  board  of  directors  passed  a  resolution 
"  that  the  time  for  subscription  to  the  stock  authorized  to  be  issued," 
etc.,  "  be  extended  thirty  days,  and  interest  at  the  rate  of  eight  per  cent 
per  annum  be  added  after  October  4,  1873."  Notice  of  this  extension 
was  duly  published  by  the  secretary,  who  substituted  the  words  "  pay- 
ment for,"  in  lieu  of  the  words  "  subscription  to  "  the  stock. 

On  November  3, 1873,  the  board  of  directors  again  passed  a  resolu- 
tion extending  '*  the  time  for  the  suhHcnption  to  the  stock  "  until  Novem- 
ber 15, 1873. 

Notice  of  this  extension  was  also  published  by  the  sewetary,  who 
again  substituted  "  payment "  in  place  of  "  subscription." 

It  is  admitted  on  all  han,ds  that  no  particular  form  or  manner  was 
prescribed  for  "taking"  or  "subscribing  to"  this  stock  by  the  original 
stockholders.  Being  subscribers  to  the  original  stock,  and  under  the 
charter  entitled  to  the  privilege  of  "taking"  the  new  stock  in  propor- 
tion to  the  stock  already  held  by  them,  no  subscription  book  would 
seem  to  have  been  necessary,  or  was  used. 

Plaintift^  claim  that,  as  owners  of  the  818  shares  of  the  original 
stock,  they  were  entitled,  under  the  charter,  to  take  163  shares  of  this 
new  stock,  at  par.  That  they  had,  in  due  time,  signified  their  intention 
to  exercise  their  privilege  to  do  so,  and  had  accordingly  tendered  the 
amount  necessary  to  pay  for  their  said  shares.  That  the  president  and 
directors  unlawfully  refuse  to  issue  and  deliver  them  the  certificates  for 
said  stock,  or  to  recognize  their  right  thereto. 

The  defendants  answer  in  substance,  that  the  privilege  claimed  by 
plaintiffs  is,  by  the  charter,  expressly  limited  to  sixty  days  from  date  of 
publication  of  notice  to  the  stockholders  of  the  increase  of  stock;  that 
the  stock  can  not  be  taken  without  payment  being  made  for  the  same; 
that  plaintiffis  failed  to  take  the  stock  covered  by  their  privilege  within 
the  time  limited,  or  any  authorized  extension  thereof,  but,  on  the  con- 
trary, admitted  their  inability  to  take  and  pay  for  the  same  within  said 
period,  and  only  made  a  tender  of  the  money  after  said  delay,  and  all 
extensions  thereof,  had  expired;  that  thereby  their  said  privilege  was 
forfeited,  and  the  stock  to  which  plaintiffs  would  have  been  entitled 
became  the  property  of  the  association. 

There  was  judgment  for  defendant,  and  plalntlflia  appeal. 

We  find  the  facts  to  be  as  follows:  359  shares  of  this  new  stock  had 
never  been  Issued  or  disposed  of  by  the  company.    On  the  fourteenth 
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November,  1873,  the  day  before  expiration  of  the  last  etxteoaon,  tbe 
plaintiff,  Mrs.  Hart,  representing  herself  and  children,  went  to  the  prea- 
ident  and  notified  him  verbally,  sX  the  office  of  tbe  company,  that  sbe 
<:laimed  her  privilege  of  taking  163  stiares  of  the  new  stock,  and  would 
be  prepared  to  pay  for  it  within  two  or  three  days.    She  was  told  that 
she  had  delayed  too  long,  and  given  to  understand  that  she  oould  not 
''take*'  the  stock  unless  it  was  paid  for  at  once,  although  no  sodi 
requirement  was  found  in  said  resolutions;  and  although,  so  far  as  ve 
can  see,  the  board  of  directors  had  never,  by  any  formal  action,  imposed 
such  restriction  upon  the  right  of  subscription.    She  persisted,  and  oe 
the  twenty-second  November  made  a  formal  tender  of  the  money,  uid 
demand  for  the  stock,  which  was  refused.    Thereupon  she  brought  this 
suit, 

There  is  and  can  be  no  dispute  that  plaintifiBs  had  the  privilege, 
within  sixty  days  after  publication  of  notice,  of  "  taking  "  163  shares  of 
this  stock,  at  par.  We  think  it  also  clear  that  under  the  charter  the 
board  of  directors  had  the  power  to  extend  the  time  for  **  taking*'  this 
stock;  and  that  the  board  did.  in  point  of  fact,  extend  that  time  to  Novem- 
ber 15,  1873,  by  passing  resolutions  extending  the  time  "for  subscrip- 
tion "  thereto.  We  think,  also,  that  the  words  "taking  stock,"  and  '*siib- 
scription  to  stock,"  in  their  ordinary  use  and  acceptation,  are  syDonymous. 
and  mean  practically  the  same  thing.  The  board  of  directors^  in  Viis  efli«, 
manifesthj  »o  understood  it,  fur  in  their  resolutions  for  extension  th«T 
say  the  "  time  for  subscription  "  is  extended.  Of  course  the  secretary 
could  not,  by  any  authority  he  had,  substitute  "payment"  for  ''subscrip- 
tion," unless  they  mean  the  same  thing.  We  do  not  think  that  the 
usage  or  etymology  of  these  words  make  them  synonymous.  We  knov 
that,  in  point  of  fact,  in  transactions  of  the  nature  of  these  we  are  con- 
sidering, the  "  subscription  to," "the  taking  of,*' the  stock  most  gener- 
ally, if  not  always,  precedes  any  payments.  The  payment  is  the  frju.^- 
quence  of  "  the  subscription,"  r.f  •*  the  taking."  When  we  are  told  that  a 
man  has  "  subscribed  to  "  or  "  taken  "  stock,  wo  understand  that  he  ha& 
€igreed  and  bound  himself  to  take  and  pay  for  it — not  neoc*ssarily  or 
ei^en  usnalhj  that  he  ha><  paid  for  it.  So  that  there  remains  to  discuss 
the  two  questions:  First,  did  the  plaintiffs  acts  and  declarations  on 
the  fourteenth  November  amount  to  a  subscription,  i.  e.,  to  an  agree-  ■] 
ment  on  her  part  t(»  take  tbe  stock,  and  if  so,  second,  did  she  forfeit  her  | 
subscription  by  failing  to  tc^nder  the  money  on  or  before  the  fiftet^th  • 

November  ? 

In  our  opinion  tlie  first  uf  tht^^e  questions  must  be  answered  in  tbe 
ajffirmative,  and  the  second  in  the  negative.  The  legal  status  of  af&iir^ 
was  this:  The  company,  by  its  directors,  had  formally  offered  to  itb 
stockholders  the  privilege  of  *'  subscription  "  to  its  stock  at  par  until 
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fifteenth  November  tvithout  specifying  any  particular  mode  of  subscrip- 
tion, or  fixing  any  special  conditions  thereto,  except  the  payment  of 
eif^ht  per  cent  interest  from  October  4.  Plaintiff  clearly  had  the  right, 
up  to  November  15,  "  to  subscribe,"  to  accept  this  offer,  so  tendered. 
She  did  accept  it  verbally — no  other  way  being  prescribed—and  thereby 
became  bound  by  its  terms;  and  she  must  be  considered  as  having  sub- 
scribed for  163  shares  on  the  fourteenth  November;  and  when  we  say 
she  had  the  right  to  subscnbc  we  do  not  mean  that  she  had  a  right  to 
require,  the  delivery  of  the  certificates  of  stock  before  payment.  Here, 
we  think,  is  the  capital  error  in  defendants'  argument:  it  consists  in 
confounding  the  right  to  suhstTibe,  with  the  right  to  delivery  and  posses- 
sion of  the  stock.  Having  subscribed,  she  could  only  be  put  in  default 
by  a  formal  tendur  and  demand  for  payment.  There  is  no  pretense 
that  such  tender  and  demand  wei^  ever  made.  Hence  the  question  as 
to  whether  she  forfeited  her  rights  by  non-payment  does  not  arise,  since 
she  was  not  put  legally  in  default. 

We  conclude,  therefore,  that  plaintifTs  demand  is  well  founded,  and, 
therefore,  that  the  judgment  appealed  from  should  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  bo  reversed  and  set  aside  ;  and  it  is  now  ordered  and 
decreed  than  plaintiltis  are  entitled  to  163  shares,  of  fifty  dollars  each,  of 
the  new  and  increased  stock  of  the  St.  Charles  Street  Railroad  Company, 
directed  to  be  issued  by  resolution  of  the  company,  of  date  July  28, 
1873,  together  with  all  dividends  accrued  thereon,  and  that  said  plain- 
tifib  be  decreed  owners  of  said  shares,  and  that  said  company  issue  to 
them  certificates  therefor,  upon  said  plaintiffs  paying  to  said  company 
fifty  dollars  per  share  for  said  stock,  with  eight  per  cent  interest  from 
October  4. 1873.  It  is  further  ordered  that  defendants  pay  costs  of  both 
(nurtB. 


CoNcrRRiNo  Opinion. 

Maku,  J.  la  mj'  opinion,  by  the  terms  of  the  charter  <.>f  the  defend- 
ant company,  article  eight,  the  stockholders  had  the  right  in  preference 
to  all  other  persons,  during  the  prescribed  delay,  to  take  shares  in  the 
increased  stock,  in  proportion  to  the  shares  of  original  stock  owned  by 
them  respectively:  and,  as  no  new  subscription  or  other  special  formality 
was  required  for  the  taking  of  s^uch  new  shares,  the  declaration  by  a 
stockholder  to  the  representatives  of  the  corporation  within  the  pre- 
scTibed  delay  of  bin  intention  to  avail  himself  of  this  right  and  privilege 
would  constitute  a  t.iking  of  the  designated  number  of  shares  in  the 
new  stock,  an  acceptance  by  the  stockholder  of  the  benefit,  the  offer 
made  by  the  corporation  to  each  stockholder,  as  required  by  the  charter. 
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which  would  authorize  the  corporation  to  treat  and  deal  with  him  aa  a 
stockholder,  to  the  extent  of  the  new  shares  as  well  as  the  old  shar^. 
and  would  compel  the  stockholder  to  pay  the  par  value. 

In  the  several  resolutions  of  the  Board  of  Directors  the  word  **pay- 
ment"  does  not  occur;  and  the  secretary  had  no  power  to  bind  the  stock- 
holders by  using  the  expression  "  the  time  for  the  payment  for  the 
stock/'  instead  of  the  words  '*  taking  additional  shares,"  as  used  ia 
article  eight  of  the  charter;  or  those  used  by  the  board  of  directors,  *the 
time  for  the  subscription  to  the  stock." 

As  I  understand  the  testimony  the  stockholders  who  availed  them- 
selves of  this  right  to  take  the  additional  shares  did  not,  in  fact,  make 
any  new  subscription.  They  paid  for  the  shares,  and  certificates  were 
delivered  to  them.  I  do  not  find  in  the  proceedings  of  the  Board  ot 
Directors  any  thing  to  fix  the  terms  of  payment  for  the  new  shares.  I 
do  find,  however,  that  interest,  at  eight  per  cent  was  chaiiged  on  pay- 
ments subsequent  to  the  fourth  of  October,  1873. 

The  fourth  article  of  the  charter  provides,  with  respect  to  the  origi- 
nal stock,  that  ''thirty-five  pei*  cejit  of  each  subscription  shall  be  payable 
at  the  time  of  signing  the  articles;  and  the  remainder  shall  be  paid  al 
the  time  and  in  the  manner  directed  by  the  Board  of  Directors:  Pro- 
vided, that  not  more  than  ten  per  cent  of  said  subscription  shall  be 
called  for  at  any  one  time,  and  not  oftenor  than  once  within  any  thirty 
days." 

If  it  be  conceded  that  when  the  increase  of  the  capital  was  ao- 
thorized  the  directors  were  empowered  to  prescribe  terms  and  times  of 
payment  for  the  new  shares,  different  from  those  fixed  in  the  fourth 
article  of  the  charter,  the  intention  to  do  this,  and  the  carrying  that 
intention  into  effect,  must  be  manifested  by  the  official,  unequivocal, 
positive  action  of  the  Board;  and  that  when  the  Boui*d  of  Directors 
failed  to  fix  the  time,  it  was  not  competent  for  the  secretary  to  do  so. 

In  the  absence  of  official  action  by  the  Board,  prescribing  different 
terms,  making  a  new  law  applicable  to  the  new  shares,  they  would  fall 
under  the  dominion  of  the  organic  law,  article  four,  and  would  be  sub- 
ject to  the  restrictions  which  it  imposes.  I  do  not  see  how  the  mere  in- 
crease of  the  capital  could  subject  the  stockholders,  with  respect  to  the 
new  stock,  to  conditions  not  imposed  by  the  charter  or  by-laws;  or  by 
some  authoritative  order  of  the  Board  of  Directors;  or  could  abrogate 
the  law  of  the  corporation  limiting  the  power  of  the  Board  to  calls  of 
ten  per  cent,  to  be  made  not  oftener  than  once  in  any  thirty  days. 

I  think,  also,  that  this  fourth  article  controls  the  action  of  the  Board 
with  respect  to  the  additional  capital  in  another  particular.  It  provides 
that  if  any  subscriber  shall  fail  to  pay  punctually  his  installments  as 
they  mature  and  fall  due,  interest  shall  bo  charged  at  eight  per  fYnU 
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and  if  he  fails  to  pay  within  thirty  days  after  the  specified  time  of  pay- 
ment the  Board  of  Directors  may  cause  his  shares  to  be  sold,  at  auction 
or  otherwise,  after  ten  days  notice  by  advertisement 

Mrs.  Hart  actually  tendered,  on  the  twenty-second  November,  in 
money,  the  whole  amount  of  the  par  value  of  the  additional  shares  to 
which  she  was  entitled.  This  was,  of  course,  a  waiver  by  her  of  any 
right  which  she  might  have  claimed  under  article  four  to  pay  in  install- 
ments, but  after  having  demanded  the  right  to  take  the  additional 
shares,  the  corporation  had  no  right  to  deny  her  the  privilege  conferred 
upon  her  by  the  charter,  article  eight,  without,  at  least,  putting  her  in 
default,  by  a  tender  of  the  certificates,  and  demand  of  payment  It 
seems  to  me  the  Board  could  have  proceeded,  legally,  only  by  a  sale,  for 
her  account  and  at  her  risk,  of  the  new  shares  to  which  she  was  entitled, 
as  provided  in  the  fourth  article  of  the  charter. 

The  cases  cited  from  High  and  11  Annue^l  are*  applicable  to  cases  of 
original  subscriptions  to  stock.  There  can  be  no  doubt  that  the  taking 
of  stock  must  be  in  such  form  as  to  bind  both  parties,  the  corporation 
to  deliver  the  shares,  the  taker  of  the  stock  to  pay  the  par  value.  I 
understand  the  eighth  article  of  the  charter  to  mean  that,  whenever  the 
corporation  shall  exercise  its  right  to  increase  the  capital,  the  corpora- 
tion, by  the  t^rms  of  the  charter,  makes  in  its  aggregate  capacity  an 
offer  to  each  stockholder,  to  take,  during  a  certain  prescribed  delay, 
such  number  of  shares  in  the  increased  caj3ital  as  shall  correspond  with 
the  number  of  shares  of  the  original  stock  which  he  already  owns:  and 
that  when  a  stockholder  declares  his  intention  to  avail  himself  of  this 
light,  this  is  an  acceptance  by  him  of  the  offer;  which  binds  him  and 
binds  the  corporation. 

Whenever  the  corporation,  pursuant  to  its  organic  law,  increases  its 
capital,  without  changing  that  law  with  respect  to  the  increase,  the  new 
stock  falls  under  the  dominion  of  the  organic  law,  and  is  not  distinguish- 
able, and  is  not  distinct  from  the  original  stock. 

The  case  of  the  Vicksburg,  Shreveport,  and  Texas  Railroad  Com- 
pany vs.  the  Parish  of  Ouachita,  11  An.  649,  is  not,  in  my  opinion,  appli- 
cable to  this  case.  The  police  jury  of  Ouachita,  by  ordinance  of  twenty- 
seventh  June,  1853,  agreed  to  subscribe  for  a  certain  number  of  shares 
in  the  V.  S.  and  T.  R.  R  Co.  and  levied  a  tax  to  make  the  necessary 
paym<)nts.  The  railroad  company  sued  the  parish  to  compel  the  pay- 
ment of  the  installments  due  on  the  number  of  shares  mentioned  in  the 
ordinance. 

It  appeared  in  evidence  that  the  president  of  the  police  jury  noti- 
fied the  president  of  the  railroad  company  that  this  ordinance  had  not 
been  ratified  by  the  vote  of  the  majority  of  the  voters  whose  property 
was  to  be  taxed  to  meet  the  installments :  that  this  ordinance  had  been 
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suspended  by  a  subsequent  ordinance  of  the  police  jury:  that  theonJi- 
nance  of  twenty-seventh  June,  1873,  had  not  been  passed  by  a  majority 
of  all  the  members  elect  of  the  police  jury,  as  required  by  theactt-f 
1847,  page  eighty-two,  section  5;  and  that  no  subscription,  or  signing, by 
the  police  jury  had  been  made,  as  required  by  the  express  provisioDsof 
the  charter  of  the  railroad  company.  Of  course,  as  the  court  dmdtd, 
"  the  assurance  of  the  tax-payers,  evidenced  by  a  vote,  was  a  mue  qua 
non.  The  inevitable  conclusion  was  that  there  was  no  contract  binding 
the  parish  to  the  validity  of  the  subscription,  by  the  terms  of  the 
statute." 

The  difference  between  that  case  and  this  is  too  plain  to  requirt 
exposition.  In  that  case  there  was  no  contract  binding  both  pallia's 
In  this  there  was :  In  that  case  the  subscription  by  signing,  oo  lists  in 
the  hands  of  commissioner,  or  upon  stock  books  of  the  company.  wa& 
indispensable;  while  in  this  case,  as  we  liave  endeavored  to  show,  »• 
now  subscription  was  made  or  required. 

I  concur  in  the  opinion  of  Mr.  Justice  Spencer,  and  in  the  decrees 
pronounced  by  hitn. 


DiS6»ENTiNo  Opinion. 

Egan,  J.  In  my  opinion,  the  original  stockholders  who  desired  t*.» 
subscribe  for  additional  stock  under  the  resolution  of  the  board,  stood, 
so  far  as  the  mode  or  majiner  of  snhacnptio)!  is  concerned,  on  predseiy 
the  same  footing  as  any  other  person  proposing  or  desiring  to  subscribe, 
the  only  difference  in  their  favor  being  that  original  stockholders  had 
an  absolute  right  to  subscribe  to  shares  of  the  new  stock  in  proportion 
to  that  already  held  by  them  withlu  a  certain  time,  and  that  other  per- 
sons had  not  that  absolute  right,  but,  however  desirous  to  subscribe, 
might  have  been  denied  the  privilege  of  doing  so  by  the  offioere  of  tht? 
corporation  at  any  time  that  they  might  have  chosen  to  withdraw  the 
stock  from  sale,  or  iudoed  not  tj  offer  it  at  all. 

If  what  was  done  and  said  by  the  plaintiff  amounted  to  a  subscrip- 
tion on  her  part,  the  same  or  similar  acts  and  declarations  on  the  part 
of  another  who  had  never  been  a  stockholder,  would  have  had  ttie  same 
legal  effect  so  far  as  relates  to  the  mere  manner  of  making  a  subscrip- 
tion. In  other  words,  if  the  stock  was  offered  for  sale  generally  to  ail 
persons,  it  would  have  required  nothing*  more  on  their  part  to  make 
a  good  and  binding  contract  than  was  required  of  plaintifl^  to  whom, 
and  to  others  in  like  situation,  it  was  offered  within  the  sixty  dayb. 
This  proposition  will  hardly  be  questioned,  and  can  not  be  Buocet»!uUy 
denied.    Nothing  which  would  not  constitute  a  valid  contract  or  obliga- 
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tion  on  the  part  of  another,  could  constitute  one  as  to  the  plaintiff. 
The  mere  expression  of  h«*r  willingness  or  desire  to  take  stock,  or  to 
make  a  further  subscription,  even  if  unaccompanied  by  any  conditions, 
can  not  be  consiriered  as  amounting  to  a  subscription  in  any  proper  or 
legal  sense  of  the  term.  That  Mrs.  Hart  so  imderstood  at  the  time,  is 
manifest  from  her  asking  further  time  to  raise  the  money,  that  she 
might  make  her  subscription,  or  take  stock,  after  the  time  fixed  by  the 
charter,  and  the  resolution  of  the  board  of  directors.  That  such  was 
the  view  taken  by  both  parties  at  the  time  is  evident,  both  by  her  appli- 
oAtion  for  the  extension  of  time,  and  the  refusal  of  the  president  to 
grant  it 

Indeed,  by  her  own  showing,  Mrs.  Hart  wa.s  irithont  power  to  tako 
the  stock  at  the  time,  and  had  to  await  the  action  of  a  family  meeting, 
and  the  order  of  the  judpro  to  enable  her  to  do  so.  Even  the  power  to 
subscribe  was  not  conferrod  till  after  the  expiration  of  the  time  within 
which  the  right  was  to  be  exercised.  There  was  ample  time  to  obtain 
this  authority  sooner,  and  within  the  sixty  days.  If  it  was  not  done,  it 
was  certainly  not  through  the  fault  or  neglect  of  the  defendant.  Sup- 
pose it  had  never  been  obtained  at  all,  and  that  from  decline  in  value  of 
stock,  or  for  some  other  reason,  Mrs.  Hart  had  stopped  short  in  her 
efforts  to  obtain  the  advice  of  the  family  meeting,  and  order  of  the 
judge,  or  that  they  had  refused  to  give  it,  could  the  subscription  have 
been  enforced  by  the  company  ?  To  this  there  can  be  but  one  answer — 
that  it  could  not. 

It  is  conceded  by  plaintiff's  counsel,  indeed  by  both  counsel,  that  no 
specific  mode  of  taking  this  new  stock  W£is  prescribed,  and  that  no  cus- 
tom or  usage  of  this  or  of  similar  corporations  has  been  shown  in  evi- 
dence. In  the  absence  of  either,  we  are  remitted  to  the  general  princi- 
ples of  the  law  of  obligations  to  interpret  the  acts  and  language  of  the 
parties  to  this  alleged  contract,  and  their  legal  effect — as  was  said  in 
the  case  of  the  Vicksburg,  Shreveport,  and  Texas  R.  R.  Co.  vs.  the  Parish 
of  Ouachita,  reported  in  11  A.  649.  "  Giving  full  weight "  to  the  acts  and 
language  of  the  plaintiff,  Mrs.  Hart, "  they  can  not  be  considered  as  con- 
stituting per  se  a  subscription  to  the  capital  stock  "  of  the  defendant. 
It  was  at  most  only  a  proposition  to  contract,  and  upon  terms  different 
from  those  fixed  in  the  charter,  and  the  resolution  of  the  board  ;  but,  in 
my  opinion,  it  did  not  amount  to  so  much,  but  only  to  an  expression  of 
desire  to  subscribe.  ^ 

Redfield,  on  the  Law  of  Railways — vol.  1,  p.  128,  sec.  37,  par.  1, 
fourth  edition— says:  "  The  obligation  resting  upon  the  vendor  of  rail- 
way stock  is  to  have,  at  the  time  specified  in  the  contract  for  delivery,  a 
good  title  to  the  requisite  number  of  shares,  and  to  manifest  his  readi- 
ness to  convey;"  and  in  par.  2  of  same  section:    "The  corresponding 


766  SUPREME  COURT  OF  LOUISIANA, 


Hart  vs.  St.  Charles  Street  Bail  road  ComiMUir- 


obligations  upon  the  vendee  are,  readiness  to  receive  the  proper  cooTer- 
ance  (for  which  read  stock)  at  the  specified  tinie  and  place,  and  topajthe 
price; "  and.  in  note  4  of  p.  131,  cites  Green  vs.  Murray,  6  Jur.  728,  to  ^ 
effect  that  *'  if  stock  is  to  be  delivered  on  demand,  it  is  ncoeasarj  tc 
show  an  actual  request  to  deliver,  in  order  to  Bustaio  aa  action  for  noo- 
delivery."  It  may  be  conceded  that  a  perfectly  valid  subscriptkm  nay 
be  made  without  payment  at  the  time,  provided  any  other  mode  of  sub- 
scription is  provided  for  or  practiced;  and  in  such  case  the  terms  sid> 
scription  and  payment  would  be  by  no  means  synonymous,  and  the  lat- 
ter might  not  be  a  prerequisite  to  the  former.  The  plaintil&'  cast 
assumes  the  obligation  on  their  part  to  pay  the  par  value  of  the  sled 
in  money.  Our  own  Civil  Code  provides,  article  2050,  that  •*  when  od 
time  is  fixed  by  the  parties  for  the  performance  of  the  obli^ration,  it  naj 
be  executed  immediately,  unless  from  the  nature  of  the  act  a  tme 
either  certain  or  uncertain  must  be  implied.  Thus,  an  obligation  tc»  pay 
money,  without  any  stipulation  for  time,  may  be  enforced  at  the  will  of 
the  obligor."  In  this  instance  no  other  mode  of  subscription,  or  takiiig 
of  stock,  than  by  paying  money  for  it  existed,  and  the  will  of  the  (vflS- 
cers,  through  whom  alone  the  corporation  could  and  did  act,  was  not 
only  made  manifest  that  the  price  must  be  at  once  paid,  but,  in  my 
opinion,  the  president  had  no  power  to  comply  with  the  platntiirs 
request,  and  grant  her  further  time  after  the  lapse  of  sixty  days.  Tt 
do  so  he  would  have  assumed  to  confer  a  right  upon  her  upon  teros 
and  at  a  time  different  from  that  fixed  in  the  charter  and  the  resolutioii 
of  the  board.  I  think  the  interpretation  of  that  resolution  given  by  the 
secretary  in  his  advertisement  was  the  proper  and  legal  one,  and  ft  is 
evident  that  both  the  president  and  the  plaintiff  so  thought  at  the  time: 

"  A  proposition  does  not  become  an  agreement  till  the  party  to 
whom  it  is  made  accepts  it ;  and  it  must  be  accepted  precisely  ae 
made."  McDonough  vs.  Winchester,  1  L.  188.  **  The  acceptance,  to  form 
a  contract,  must  be  in  all  things  conformable  to  the  offer;  any  conditloD 
or  limitation  contained  in  the  acceptance,  of  that  which  formed  the  mht" 
ter  of  the  offer,  gives  him  who  makes  the  offer  the  right  to  withdraw 
it."    C.  C.  1805. 

"  The  contract  consisting  of  a  proposition  and  the  consent  to  it,  the 
agreement  is  incomplete  until  the  acceptance  of  the  person  to  whom  it 
is  proposed."  C.  C.  1800.  "  This  assent  must  be  unqualified."  C  C  1801 
"The  will  of  both  parties  must  unite  on  the  s^me  point"  C.  G.  art  ITO. 
"  Any  modification  or  change  of  the  proposition  is  considered  as  a  new 
offer."  C.  C.  1806.  "  A  consent  to  give  any  thing  else,  although  of 
greater  value  than  that  contained  in  the  offer,  or  to  give  the  same  or  a 
larger  sum  at  a  different  time  of  payment,  does  not  imply  an  assent  to  ttf 
offer,  and  there  is,  in  thai  case,  no  obligation."    C.  C.  1808.    **A  sabecrip- 
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tion  for  shares  of  stock  is  nothiog  more  than  a  purchase  or  sale  of  stock, 
and  the  seller  is  not  bound  to  make  a  delivery  of  the  thing  if  the  buyer 
does  not  pay  the  price,  and  the  seller  has  not  granted  him  any  time  for 
the  payment.'*  C.  C.  2487.  "In  commutation  contracts,  where  the  recip- 
rocal obligations  are  to  be  performed  at  the  same  time,  or  the  one  imme- 
diately after  the  other,  the  party  who  wishes  to  put  the  other  in  default 
must  at  the  time  and  place  expressed  in  or  implied  by  the  agreement 
offer  or  perform  that  which,  on  his  part,  was  to  be  performed,  or  the 
other  party  will  not  be  legally  put  in  default"  C.  C.  1913.  "  And  though 
the  contract  be  not  commutative,  or  if  commutative,  the  reciprocal 
obligations  are  not  to  be  performed  at  the  same  time,  yet  the  party  wish- 
ing to  put  the  other  in  default  must  be  himself  ready,  and  must  offer  to 
receive  performance  at  the  time  and  place  stipulated  in  the  contract,  and 
he  can  not  avail  himself  of  any  demand,  or  offer,  at  any  other  time  or 
place."  C.  C.  1914.  "  An  offer  afterward  comes  too  late."  19  A.  84;  20  A 
505;  same  291.  "  He  must  show  both  his  readiness  and  ability  to  comply 
with  his  own  obligation."  15  A.  675.  The  case  cited  from  11  A.  of  the 
Railroad  Company  vs.  the  Parish  of  Ouachita  was  a  much  stronger  one 
than  the  plaintiffs'.  There  the  police  jury  of  Ouachita  had,  in  pursu- 
ance of  an  act  of  the  Legislature  conferring  the  power,  passed  an  ordi- 
ance  which  had  been  submitted  to  and  ratified  by  the  qualified  voters 
providing  for  a  subscription  to  6000  shares  of  the  stock  of  the  railroad 
company,  which,  by  a  formal  resolution  of  its  directory,  had  accepted 
the  ordinance  as  a  subscription  of  stock,  and  sought  to  enforce  it  as 
such,  and  yet  the  court  said,  considering  it  as  an  ordinance  legally 
adopted:  **We  can  not  consider  its  adoption  as  constituting  per  se  a 
subscription  to  the  capital  stock  of  the  company."  The  same  principle 
is  recognized  in  High's  Ex.  Legal  Eemedies,  sec.  390,  and  p.  275,  where 
it  is  announced  in  the  text,  and  several  decisions  of  other  States  quoted 
in  support  of  the  position,  that  a  mere  vote  of  municipal  electors 
authorizing  subscription  to  a  railroad  corporation,  without  the  actual 
subscription  by  the  officers  of  the  corporation,  is  insufficient,  and  that 
mandamus  will  not  lie  in  aid  of  the  railroad  to  compel  the  officers  to 
make  subscription.  The  writer  says  the  mere  vote  of  the  people 
authorizing  subscription  does  not  of  itself  constitute  a  contract  with  the 
railway;  nor  is  it  a  proposition  which  can  ripen  into  a  contract  upon  the 
performance  by  the  railroad  of  the  conditions  annexed  to  the 
vote;  and  *'  until  the  money  is  actually  raised  and  the  stock  taken  "  it  is 
no  contract.  If  that  be  so  on  the  one  hand,  is  not  the  converse  of  the 
proposition  equally  true,  and  could  the  railroad  company  be  compelled 
to  issue  the  stock  ?  To  this  there  can  be  but  one  answer,  in  the  negative. 
This  shows  that  something  more  is  required  to  constitute  a  subscrip- 
tion than  a  mere  expression  of  willingness  or  purpose  to  make  it;  and  it 
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would  seem  that  even  a  mutual  consent  is  insufficient,  which  was  want- 
ing in  the  case  at  bar,  as  those  alone  through  whom  the  defendant  com- 
pany could  speak  gave  no  consent.  I  venture  the  assertion  that  no  sub- 
Bcription  or  stock  was  ever  before  successfully  claimed  nu  30  slender  a 
basis,  and  certainly  that  no  such  mode  of  subscribing  or  taking  sto* 
was  ever  practiced  with  or  by  any  corporation. 

For  the  foregoing  reasons  I  dissent  from   the  e^-n elusions  tA  a 
majority  of  the  c*3urt. 

DkBlanc,  J.     r  coni'ur  in  the  dissenting  opinion  ot  Mr.  Jnsti*-**  E^n. 


On  Rehearing. 

MANXiNii,  ('.  J.  Whenever  any  increase  of  the  capital  of  the  def«id- 
.int  Company  wtus  authorized,  notice  of  sixty  days  must  be  given,  withia 
which  time,  sto«'kholders  ha<l  the  privilege  of  taking  additional  shares, 
proportioned  to  the  amount  of  their  stock.  Any  shares,  not  taken  at  tb? 
expiration  of  that  time,  might  be  disposed  of  by  the  <lirectors  for  tb^ 
benetlt  of  the  association. 

The  increase  of  the  capital  stock  was  authorized  August  5, 1873,  and 
notice  was  given  of  it.  The  time,  within  which  the  stockholders  had  the 
privilege  of  taking  atlditional  shares,  expired  on  October  4th.  A  few 
tlays  before  that  date,  the  Directors  by  resolution  extended  the  timt 
thirty  days,  i.  e.  to  November  3d. 

During  this  period  of  ninety  days,  the  plaintiff  neither  toolc,  sub- 
scribed, nor  indicated  a  willingness,  desire,  or  intention  to  take  or  sob- 
scribe  the  additional  stock. 

On  Nov.  3d,  the  directors  again  extended  the  time  to  the  15th.  of 
that  month.  On  the  14th.,  the  plaintiff  went  to  the  office  of  the  Com- 
pany, and  verbally  notified  its  President  that  she  claimed  her  privilege 
of  taking  the  additional  shares  of  stock,  and  that  she  icould  be  prepared 
to  pay  for  them  in  two  or  three  days.  She  was  told  that  payment  in  two 
or  three  days  would  not  answer — that  the  last  extension  of  time  expired 
on  the  morrow,  and  unless  payment  was  made  within  that  time,  sheeoaM 
not  have  the  additional  stock.  She  made  no  payment,  and  tendered 
none  then.  On  the  22d  of  that  month  she  made  a  formal  tender  of  the 
money,  necessary  to  pay  for  her  shares. 

I  think  she  was  too  late,  and  I  use  the  singular  pronoun,  because  the 
change  of  my  opinioa  changes  our  decree.  I  do  not  base  this  uponaDv 
supposed  or  real  identity  of  meaning  of  the  words,  *take'  and  'sub- 
scribe to  *,  when  used  in  reference  to  such  a  matter  as  this,  nor  upon  the 
id*^a  that  either  of  these  words  means,  or  is  synonymous  witli,  'pay 
f:;r.'    Neither  do  T  attjtoh  any  importance  to  the  use  by  the  Secretary  of 
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terms,  different  from  those  appeariDg  in  the  resolution  of  the  Board  of 
Directors.  He  could  no.t  change  the  action  of  the  Board  by  adopting 
phraseology,  not  authorized  by  it. 

Throwing  aside  verbal  criticism,  and  inquiring  solely  what  the  pa^- 
ties  must  have  understood  by  the  articles  of  association,  by  the  resolu- 
tions of  the  Board  providing  for  an  increase  of  stock,  and  for  the  time 
and  manner  in  which  the  privilege  of  taking  additiouul  stock  should  be 
exercised,  we  think  the  attempt  of  the  plaintiff  to  avail  herself  of  thiB' 
privilege  was  properly  frustrate<l. 

Why  should  the  Directory  have  extended  the  time  beyond  the  sixty 
days  for  taking  or  subscribing  for  the  stock,  if  it  was  only  designed  tD 
give  parties  an  additional  thirty  days  to  say  whether  they  would  t«ikeit9^ 
Why  should  parties  need  additional  time  to  say  whether  they  wanted 
additional  stock,  if  saying  was  the  only  thing  to  be  done.  The  stock  had 
become  valuable.  The  original  subscribers  had  carefully  guarded  thetr 
right  to  additional  stock,  proportioned  to  their  original  subscriptions,  if 
an  increase  should  ever  be  authorized.  It  was  secured  to  them  as  a 
privilege.  Each  one  would  presumably  desire  to  avail  himself  of  thia- 
privilege,  but  every  one  might  not  be  prepared  to  pay  for  the  stock  at 
once.  The  sixty  days  was  given,  and  must  have  been  given,  not  as  a 
period  of  deliberation  for  each  one  to  determine  whether  he  would  avail 
himself  of  this  privilege,  but  as  a  period  of  preparation  so  that  he  could 
avail  himself  of  it. 

So  too  of  the  extension  of  thirty  days  beyond  the  time  first  accord- 
ed, and  then,  in  order  to  afford  another  and  last  opportunity,  a  further 
extension  of  fifteen  days  was  granted — evidently  for  the  purpose  of  ena- 
bling parties  to  do  something  else,  and  something  more,  than  merely  de- 
claring that  they  would  take  the  stock,  and  pay  for  it  when  the  condition 
of  their  finances  permitted.  It  required  no  delay,  and  no  extension  be- 
yond the  sixty  days  fixed  by  the  articles  as  the  time  of  notice,  to  enable 
parties  to  say  that 

It  was  not  until  the  last  day  of  the  last  extension  that  the  plaintiff 
verbally  notified  the  Company  of  her  intention  to  take  the  additional  stocky 
and  when  expressly  informed  then  that  she  must  pay  within  the  time 
of  the  last  and  third  extension,  made  no  effort  to  comply  with  that  Just 
requirement  It  was  not  until  seven  days  after  the  expiration  of  the  last 
extension  that  a  formal  tender  was  made  o.f  the  money.  Her  rights  were 
then  lost    Therefore 

It  is  ordered  and  adjudged  that  our  former  decree  is  annulled  and 
set  aside,  and  that  the  judgment  of  the  lower  court  is  affirmed  with 
costs. 

Spencer,  J.    I  dissent  for  the  reasons  stated  in  the  original  opinion. 

Marr,  J.    I  adhere  to  the  opinion  rendered  in  former  hearing. 
49 
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EoAN,  J.  I  adhere  to  the  views  of  this  case  presented  in  the  ds- 
senting  opinion  prepared  by  me  when  the  case  was  fii&t  before  usl  Tkt 
opinion  was,  however,  prepared  without  having  the  record  before  me  £t 
the  time,  and  I  was  thus  led  into  a  possible  error  of  fact  which  dc<s  doc 
affect  the  principles  of  the  opinion,  but  which,  while  it  Btrengtheosthevkv 
of  the  case  I  then  toolc,  I  still  prefer  to  notice.  I  refer  to  the  fact  ihatia- 
stead  of  the  terms  of  subscription  beingcertainly  as  they  would  ordinarily 
be  in  law,  cash,  in  the  absence  of  mention  of  a  time  being  given  forpa?- 
ment,  subscribers  for  the  new  stock  were  required  to  pay  eight  percoit 
interest  after  the  expiration  of  the  sixty  days  given  by  the  terms  of  tfee 
diarter.  This  either  means,  and  I  still  entertain  that  view,  cash,  with  tl^ 
addition  of  interest  calculated  from  that  time  to  the  time  of  taking  the 
stock,  or,  at  most,  a  credit  of  sixty  days  more  upon  condition  of  paxiog 
eight  per  cent  interest  on  the  amount.  Either  view  would  exclude  aU 
right  in  the  plaintiff,  who  had  assumed  no  obligation  capable  of  beiog 
enforced  in  law  to  pay  the  eight  per  cent  conventional  interest  of  whicli 
nothing  but  written  evidence  is  receivable  under  our  law,  C.  C.  art.  SJit 
and  who  therefore  had  no  conveying  right  to  the  stock. 

I  concur  in  the  decree  against  the  plaintiffs' rights  and  in  favor oC 
defendants. 

No.  5973. 
Eli  AS  Cteorge  vrf.  B.  F.  Taylor. 

"Where  a  dofeudant  who  is  enjoined  from  eollectinfir  the  fees  of  an  office,  bonds  cr. 
of  the  injunction,  the  surety  on  the  release  bond  will  T)e  bound  forthewliGl? 
amount  of  the  judjsrment  rendered  in  favor  of  the  plaintifT  on  aocouDt  of  stid 
fees,  unless  there  be  an  af?roement  between  the  plaintifT  and  the  saretr  l^'sses- 
infi:  the  surety^s  liability. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa. 
Kemp,  J. 

H.  if.  Bryan  and  E.  F.  Jifi.^^eU  for  plaintiff  and  appelle<». 

McEnery^  Ellis  &  Ellis  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  16th  of  March,  1870,  Ellas  George  was  ap- 
pointed as  the  Recorder  of  the  parish  of  Tangipahoa.  One  AlpheosG. 
Tucker — ^the  then  incumbent — refused  to  yield  and  retained  that  oiBoe 
for  ten  months  after  plaintiffs  appointment  It  was  only  after  the  ren- 
dition of  a  judgment  declaring  Tucker  an  intruder,  that  Geoiige  was 
inducted  into  said  office. 

Pending  the  intrusion  suit.  Tucker  was  enjoined  from  collectiiigtiie 
fees  of  the  disputed  office,  and  released  that  injunction  on  a  bond  sub- 
scribed by  him,  and  by  B.  F.  Taylor  and  others,  as  his  sureties. 

After  he  had  ffied  his  suit  to  recover  the  office  of  Recorder  of  mort- 
gages, plaintiff— by  a  supplemental  and  amended  petition-^claimed, 
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from  Tucker,  BixtceD  hundred  dollars,  for  fees  alleged  to  have  been  col- 
lected by  him  during  his  intrusion,  and  for  damages  averred  to  have 
been  caused  by  said  intrusion.  That  demand  was  partly  allowed:  George 
obtained  judgment  against  Tucker  for  one  thousand  and  fifty  dollars. 
Taylor — the  defendant  in  this  case — appealed  from  said  judgment, 
which  was  affirmed  by  this  court. 

Is  Taylor's  liability  as  a  surety  on  the  release  bond  fixed  by  that 
decre^and  the  fruitless  attempt  to  execute  it  against  Tucker?  It  would, 
undoubtedly,  have  been  fixed  by  that  decree,  were  it  not  that — during 
the  pendency  of  the  appeal  taken  by  Taylor  and  of  the  present  suit,  the 
parties — through  their  attorneys — entered  into  an  agreement,  in  and  by 
which  it  was  stipulated  that — if  the  judgment  appealed  from  by  Taylor 
were  decided  against  him,  "he  would  pay  such  amount  of  damages  as  said 
George  may  prove  in  this  case."  These  are  the  very  words  of  that 
agreement. 

Taylor's  appeal  was  decided  against  him;  this  suit — which  had  be6n 
suspended  during  the  pendency  of  the  appeal — wfis  proceeded  in,  and 
a  judgment  of  one  thousand  dollars  rendered  against  Taylor,  as  the 
surety  of  Tucker.  From  that  judgment — as  from  the  other — he  has 
appealed,  and  prays  its  reversal  on  several  grounds,  most  of  which  have 
been  passed  upon  and  finally  decided  on  the  trial  of  his  first  appeal. 

For  one  reason,  we  are  constraine(^  to  remnud  this  cause:  the  judg- 
ment of  the  lower  court,  which  could  have  been  obtained  and  based  on 
positive  proof,  on  a  detailed  statement  of  the  acts  passed,  of  the  work 
done  by  Tucker  during  his  intrusion,  or  by  a  production  of  said  acts 
and  work,  and  by  its  appreciation  under  the  fee  bill,  was  based  on  exclu- 
sively the  declarations  of  witnesses  as  to  what  the  office  had  brought 
before  and  since  the  intrusion,  on  Tucker's  extra  judicial  and  unsworn 
admission  that  said  office  was  worth  one  hundred  dollars  per  month,  on 
uncertain  opinions  and  vague  estimates,  to  the  introduction  of  which 
defendant  objected,  on  the  ground  that  Tucker's  admission  could  not 
bind  him,  and  that  said  opinions  and  estimates  did  not  constitute  the 
best  evidence  of  the  official  work  done  and  of  the  amount  of  fees  re- 
ceived by  Tucker. 

Though  that  best  evidence  was  accessible  to,  within  the  reach  and 
in  possession  of  plaintiff,  defendant's  objection  was  overruled,  and  he 
excepted.  His  exception  was  well  taken,  and— /or  this  and  no  other 
reason — he  is  entitled  to  a  new  trial  of  this  controversy. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be,  and  it  is  hereby  annulled^  avoided  and  reversed, 
and  this  case  remanded  to  the  lower  court  to  be  proceeded  in  according 
to  law  and  the  views  herein  expressed;  the  costs  of  the  appeal  to  be 
paid  by  plaintiff. 
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M.  M.  Ada  CALHorN  vs.  Mechaitics*  and  Tbadebs'  Baxk. 

A  marHed  woman  will  not  be  bound  by  her  mortsa(?e  note  executed  by  her  aathnr- 
ized  acrcnt,  when  it  appears  that  she  was  not  authorized  by  the  jadjse  of  bet 
domicile  to  empower  the  a^ent  to  execute  such  a  note,  unl«-ss  the  bolder  of  tk^ 
notu  shows  affirmatively  that  the  consideration  of  the  note  inured  to  her  separ- 
ate benefit. 

The  acrent  of  a  widow,  actinc  solely  in  virtue  ot  a  mandate  executed  by  h^r  viiil^ 
she  was  a  married  woman,  can  not  bind  her  to  any  greater  extent,  as  a  vidov. 
than  he  could  have  bound  her  as  a  married  woman. 

To  maintain  a  proceodine  via  ezecutwa  against  the  property  of  a  marri^^i  wi-kzoaa. 
in  virtue  of  a  mortfirafpo  exocntcd  by  her  afirent.  either  the  act  of  the  ju<k» 
authorizinn:  her  to  so  empower  the  a^ent.  or  her  ratification  of  the  airenfsarT 
after  she  became  a  widow,  or  the  fact  that  the  debt  inured  to  her  si^paratf*  ben^s 
fit,  must  appear  in  evidence  in  the  form  of  an  authentic  act,  or  of  a  jud^rnieiit'rf 
some  competent  court. 

The  court  can  not.  of  its  own  motion,  change  the  form  of  a  prooeedins  frc'Oia<: 
executory,  to  an  ordinary  one.  Such  a  chancre  can  not  Im  made  withoot  tb<?  ab- 
sent of  the  seizinf?  creditor. 

The  executory  proeeodinflT  may  be  arrested  by  injunction,  and  if.  on  b^ing  reiiaiiv>*l. 
the  defendant  prove  any  of  the  facts  set  forth  in  article  7*2  of  the  Cod«  of  Pr*r- 
tice.  the  order  of  seizure  and  sale  will  be  revoked,  and  tlie  plaintiff  oondema-^l 
to  pay  costs. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Grant. 
Osborn,  J. 

F.  W.  Baker  and  W,  8,  Benedict  for  plaintiff  and  appellee. 

Singleton  &  Browne  for  defendant  and  appellant. 

His  Honor,  Fbancis  A.  Monroe,  judge  of  the  Third  District  Court  for 
the  parish  of  Orleans,  called  upon  to  supply  the  place  of  Chief  Justice 
Manning,  recused,  and  to  aid  in  determining  the  cause,  pronounoed  the 
judgment  and  decree  of  the  court. 

Monroe,  J.  On  the  27th  of  December,  1866,  Mrs.  Mary  Smith  Cal- 
houn and  her  husband,  Meredith  Calhoun,  appeared  before  the  U.  S. 
Consul  in  Paris,  Franco,  and  executed  an  act  of  procuration  by  which 
they  appointed  their  son,  William  S.  Calhoun,  their  agent  and  attorney 
in  fact,  and  authorized  him  to  take  charge  of,  and  conduct,  all  business 
afCairs  pertaining  to  them  in  America,  whether  the  same  relate  to  real  or 
personal  property,  or  be  of  any  other  nature  or  kind  whatsoever;  further 
authorizing  him  ''to  sell,  assign,  and  transfer  any  and  all  real  estate,  lands, 
tenements,  and  hereditaments,  to  them,  or  either  of  them  belonging," 
and  to  mortgage  or  lease  the  same;  "  to  make,  execute,  acknowledge, 
and  deliver  any  contracts,  agreements  or  covenants,  and  to  sign,  seal 
and  deliver  all  conveyances,  deeds,  leases,  mortgages  or  other  instni- 
ments  of  writing  necessary  for  the  execution  of  the  power"  granted  to 
him. 

In  1869  Meredith  Calhoun  died  in  Paris,  where  he  and  his  wife  had 
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continued  to  reside,  and,  upon  the  12th  of  May,  1870,  Wm.  S.  Calhoun, 
the  agent  above  mentioned,  claiming  to  act  under  and  by  virtue  of  the 
power  of  attorney  referred  to,  as  the  agent  of  his  mother,  executed 
three  promissory  notes  of  $5000  each,  dated  at  New  Orleans,  May  12th, 
1870,  and  made  payable  to  his  order  as  agent,  upon  November  1  and 
December  1,  1870,  and  January  1, 1871,  respectively,  which  notes  were 
indorsed  by  him,  in  conformity  to  their  tenor,  in  blank,  and  were  subse- 
quently indorsed  by  one  James  N.  Nevin. 

In  order  to  secure  the  payment  of  these  notes,  the  said  Wm.  S. 
Calhoun,  as  agent,  executed  a  mortgage  upon  four  plantations  in  the 
parish  of  Grant,  being  a  portion  of  Mrs.  Calhoun's  paraphernal  estate; 
and  known  as  the  "  Smithfleld,"  "  Farine,"  "  Mirabeau,"  and  **  Mere- 
dith" plantations,  respectively. 

This  act  sets  forth  that  said  Wm.  S.  Calhoun  appeared  before  P.  C. 
Cuvejlier,  notary,  in  New  Orleans,  May  14, 1870,  and  declared  : 

"  That  he  was  the  agent  and  attorney  in  fact  of  his  father,  Meredith 
Calhoun,  who  has  since  died,  to  wit:  on  or  about  the  14th  of  May,  1869, 
and  as  the  attorney  in  fact  of  his  mother,  Mary  Smith  Calhoun,  now  the 
widow  of  said  Meredith  Calhoun,  as  will  appear  by  an  aot  of  procuration 
from  said  Meredith  Calhoun  to  said  appearer,  passed  before  me  notary 
September  23, 1865,  and  by  another  act  of  procuration,  executed  jointly 
by  said  Meredith  Calhoun  and  wife,  at  Paris,  France,  under  date  of  the 
27th  of  December,  1866,  certified  to  by  the  Consul  of  the  United  States 
at  Paris,  aforesaid,  and  annexed  to  an  act  in  this  office,  dated  February, 
4th,  1869. 

"  That  said  Mary  Smith  Taylor,  widow  of  said  late  Meredith  Cal- 
houn, owns  as  her  separate  paraphernal  property  those  certain  planta- 
tions situated  in  the  parish  of  Rapides  aforesaid,  hereinafter  more  fully 
described,  the  administration  of  which  she  has  resumed  and  confided  to 
the  said  appearer  as  her  agent  and  attorney  in  fact.  That  for  the  pur- 
pose of  working  and  successfully  cultivating  the  said  plantations  during 
the  current  year,  it  has  become  necessary  for  said  appearer  in  behalf  of 
his  said  constituent  to  procure  advances  in  money  and  supplies,  which 
said  advances  James  N.  Nevin,  merchant  of  this  city,  has  consented  to 
make  to  an  amount  not  exceeding  the  total  sum  of  1^15,000." 

Further  proceeding,  the  act  recites  the  delivery  of  the  notes  men- 
tioned to  the  said  Nevin,  and  purports  to  mortgage  the  four  plantations 
belonging  to  Mrs.  Calhoun  in  favor  of  any  holder  or  holders  of  said 
notes  "  in  order  to  secure  the  payment  of  said  notes  and  all  interest," 
etc.,  and  also  "  any  and  all  further  advances  which  have  been  or  may  be 
made  by  said  J.  N.  Nevin  to  said  Mrs.  Calhoun,"  etc. 

In  April,  1875,  defendants  herein  obtained  from  the  district  court 
sitting  for  the  parish  of  Grant  an  order  for  the  seizure  and  sale  of  said 
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A  married  woman  will  not  be  bound  by  her  mortgatre  note  exeeut^ed  by  her  actbnr- 
ized  agent,  when  it  appears  that  she  was  not  authorized  hy  the  jcidj?e  of  b*r 
domicile  to  empower  the  a^ent  to  execute  such  a  note,  unless  the  holder  of  tfe** 
notu  shows  affirmatively  that  the  consideration  of  the  note  inured  to  faersenar- 
ate  benefit 

The  Hffent  of  a  widow,  actinc  solely  in  virtue  oi  a  mandate  executed  by  h<^r  vbi\r 
she  was  a  married  woman,  can  not  bind  her  to  any  greater  extent,  as  a  wiikv. 
than  he  could  have  bound  her  as  a  married  woman. 

To  maintain  a  proceeding  via  ezecutiva  against  the  property  of  a  marritHl  wcnoaa. 
in  virtue  of  a  mortgage  executed  by  her  agent,  either  the  act  of  the  jiitisa 
authorizing  her  to  so  empower  the  agent,  or  her  ratification  of  the  agent**  airt 
after  she  became  a  widow,  or  the  fact  that  the  debt  inured  to  her  ©•'paraie  hecjs 
fit.  must  appear  in  evidence  in  the  form  of  an  authentic  act,  or  of  a  judgment  of 
some  competent  court. 

The  court  can  not.  of  its  own  motion,  change  the  form  of  a  proceeding  from  ml 
executory,  to  an  ordinary  one.  Such  a  change  can  not  ha  made  witfaont  the  as- 
sent of  the  seizing  creditor. 

The  executory  proceeding  may  be  arrested  by  injunction,  and  if.  ouU^ing  refiaip>d. 
the  defendant  prove  any  of  the  facts  set  forth  in  article  742  of  the  Code  of  Pr^r- 
tice,  the  order  of  seizure  and  sale  will  be  revoked,  and  the  plaintifT  ci>ndeiaa'si 
to  pay  costs. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Oram. 
Osborn^  J. 

F.  W,  Baker  and  W,  8.  Benedict  for  plaintiff  and  appellee. 

Singleton  &  Browne  for  defendant  and  appellant 

His  Honor,  Francis  A.  Monroe,  judge  of  the  Third  District  Court  for 
the  parish  of  Orleans,  called  upon  to  supply  the  plaee  of  Chief  Justice 
Mannino,  recused,  and  to  aid  in  determining  the  cause,  pronounced  the 
judgment  and  decree  of  the  court. 

Monroe,  J.  On  the  27th  of  December,  1866,  Mrs.  Mary  Smith  Cal- 
houn and  her  husband,  Meredith  Calhoun,  appeared  before  the  U.  SL 
Consul  in  Paris,  France,  and  executed  an  act  of  procuration  by  whidi 
they  appointed  their  son,  William  S.  Calhoun,  their  agent  and  attorney 
in  fact,  and  authorized  him  to  take  charge  of,  and  conduct,  all  business 
affairs  pertaining  to  them  in  America,  whether  the  same  relate  to  real  or 
personal  property,  or  be  of  any  other  nature  or  kind  whatsoever;  further 
authorizing  him  ''to  sell,  assign,  and  transfer  any  and  all  real  estate,  lands, 
tenements,  and  hereditaments,  to  them,  or  either  of  them  belonging,'* 
and  to  mortgage  or  lease  the  same;  "  to  make,  execute,  acknowledge, 
and  deliver  any  contracts,  agreements  or  covenants,  and  to  sign,  seal 
and  deliver  all  conveyaences,  deeds,  leases,  mortgages  or  other  instru- 
ments of  writing  necessary  for  the  execution  of  the  power"  granted  to 
him. 

In  1869  Meredith  Calhoun  died  in  Paris,  where  he  and  his  wife  had 
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continued  to  reside,  and,  upon  the  12th  of  May,  1870,  Wm.  S.  Calhoun, 
the  agent  above  mentioned,  claiming  to  act  under  and  by  virtue  of  the 
power  of  attorney  referred  to,  as  the  agent  of  his  mother,  executed 
three  promissory  notes  of  $5000  each,  dated  at  New  Orleans,  May  12th, 
1870,  and  made  payable  to  his  order  as  agent,  upon  November  1  and 
December  1,  1870,  and  January  1, 1871,  respectively,  which  notes  were 
indorsed  by  him,  in  conformity  to  their  tenor,  in  blank,  and  were  subse- 
quently indorsed  by  one  James  N.  Nevin. 

In  order  to  secure  the  payment  of  these  notes,  the  said  Wm.  S. 
Calhoun,  as  agent,  executed  a  mortgage  upon  four  plantations  in  the 
parish  of  Grant,  being  a  portion  of  Mrs.  Calhoun's  paraphernal  estate; 
and  known  as  the  "  Smithfield,"  "  Farine,"  "  Mirabeau,"  and  **  Mere- 
dith" plantations,  respectively. 

This  act  sets  forth  that  said  Wm.  S.  Calhoun  appeared  before  P.  C. 
Cuvellier,  notary,  in  New  Orleans,  May  14, 1870,  and  declared : 

"  That  he  was  the  agent  and  attorney  in  fact  of  his  father,  Meredith 
Calhoun,  who  has  since  died,  to  wit:  on  or  about  the  14th  of  May,  1869, 
and  as  the  attorney  in  fact  of  his  mother,  Mary  Smith  Calhoun,  now  the 
widow  of  said  Meredith  Calhoun,  as  will  appear  by  an  aot  of  procuration 
from  said  Meredith  Calhoun  to  said  appearer,  passed  before  me  notary 
September  23, 1865,  and  by  another  act  of  procuration,  executed  jointly 
by  said  Meredith  Calhoun  and  wife,  at  Paris,  France,  under  date  of  the 
27th  of  December,  1866,  certified  to  by  the  Consul  of  the  United  States 
at  Paris,  aforesaid,  and  annexed  to  an  act  in  this  office,  dated  February, 
4th,  1869. 

"  That  said  Mary  Smith  Taylor,  widow  of  said  late  Meredith  Cal- 
houn, owns  as  her  separate  paraphernal  property  those  certain  planta- 
tions situated  in  the  parish  of  Bapides  aforesaid,  hereinafter  more  fully 
described,  the  administration  of  which  she  has  resumed  and  confided  to 
the  said  appearer  as  her  agent  and  attorney  in  fact.  That  for  the  pur- 
pose of  working  and  successfully  cultivating  the  said  plantations  during 
the  current  year,  it  has  become  necessary  for  said  appearer  in  behalf  of 
his  said  constituent  to  procure  advances  in  money  and  supplies,  which 
■said  advances  James  N.  Nevin,  merchant  of  this  city,  has  consented  to 
make  to  an  amount  not  exceeding  the  total  sum  of  ^15,000." 

Further  proceeding,  the  act  recites  the  delivery  of  the  notes  men- 
tioned to  the  said  Nevin,  and  purports  to  mortgage  the  four  plantations 
belonging  to  Mrs.  Calhoun  in  favor  of  any  holder  or  holders  of  said 
notes  "  in  order  to  secure  the  payment  of  said  notes  and  all  interest," 
etc.,  and  also  **  any  and  all  further  advances  which  have  been  or  may  be 
made  by  said  J.  N.  Nevin  to  said  Mrs.  Calhoun,"  eta 

In  April,  1875,  defendants  herein  obtained  from  the  district  court 
sitting  for  the  parish  of  Grant  an  order  for  the  seizure  and  sale  of  said 
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plantatloDB,  based  upon  the  two  no  tee,  already  described  as  matQiieg 
November  1, 1870,  and  January  1, 1871;  and,  in  May,  1875,  an  injoncti*^ 
was  issued  from  the  same  court,  upon  the  application  of  the  i^aiDtiff 
herein,  restraining  the  execution  of  said  order. 

It  is  this  injunction  which  is  now  before  the  court. 

Plaintiff  in  injunction  alleges  that  Mrs.  Mary  Smith  Calhoun  died 
upon  June  10th,  1871,  and  that  petitioner  and  William  Smith  GBlboan 
are  her  sole  children  and  heirs;  and,  that  by  notarial  act  of  May  27th^ 
1873,  petitioner  acquired  from  said  Wm.  S.  Calhoun  all  his  right  thk 
and  interest  in  and  to  the  estate  which  forms  the  subject  of  this  litiga- 
tion. 

In  support  of  the  application  for  injunction,  various  grounds  are 
set  forth  which  it  is  unnecessary  to  recapitulate  at  len^^.  Those  wfaidi 
are  of  immediate  importance  may  be  stated,  in  substance,  as  follo«sw 
to  wit: 

1.  That  the  power  of  attorney  under  which  Wm.  S.  Calhoun  as- 
sumed to  act  was  not  executed  in  conformity  to  the  laws  of  this  State: 
is  informal  and  insufficient;  and  did  not  authorize  said  Win.  8.  Calbooa 
to  execute  said  notes  and  mortgage,  or,  in  any  manner,  to  bind  said 
Mrs.  Calhoun  or  her  property. 

2.  That  said  notes  and  mortgage  were  executed  pursuant  to  & 
fraudulent  conspiracy  between  Wm.  S.  Calhoun  and  James  N.  Nevictbe 
original  holder  of  said  notes,  the  object  of  which  was  to  defraud  the 
said  Mrs.  Calhoun,  who  received  no  consideration  therefor. 

For  answer,  defendants  deny  generally  the  aliegatioDs  of  the  peti- 
tion, and  aver  that  the  injunction  was  obtained  for  delay,  and  is  but  a 
repetition  of  previous  attempts  to  obstruct  the  collection  of  their  olaiia. 
They  pray  for  its  dissolution  with  damages. 

As  a  preliminary  to  the  consideration  of  the  case  thus  presented  thenr 
are  certain  matters,  not  disputed,  which  may  be  stated  as  facts.    These 

are: 

That  the  notes  and  mortgage  upon  which  defendants  are  proceed- 
ing were  not  executed  by  Mrs.  Calhoun  in  person. 

That  said  notes  and  mortgage  were  executed  by  Wm.  S.  CVilhonn. 
claiming  to  act  as  the  agent  of  Mrs.  Calhoun,  under  and  by  virtue  of 
the  power  of  attorney  mentioned. 

That  said  power  of  attorney  was  executed,  as  it  purports  to  h&x^ 
been,  by  Mr.  and  Mrs.  Calhoun,  and  that  Mrs.  Calhoun  did  not  obtain 
the  sanction  of  any  Louisiana  Judge  in  signing  said  act 

The  pleadings,  and  the  facts  thus  stated,  present  questions  of  law 
which  may,  and,  in  fact,  must  be  determined  without  reference  to  issues 
which  might  arise  upon  a  further  investigation  of  the  record.  The  flist 
of  these  questions  is  as  to  the  capacity  of  Mrs.  Calhoun,  counsel  for 
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plaintiff  claiming  that  the  act  of  procuration  under  which  the  notes  and 
mortgage  held  by  defendant  were  executed,  was  not  made  in  conformity 
to  law,  and  did  not  confer  the  power  claimed  to  have  been  exercised  un- 
der it,  for  the  reason  that  Mrs.  Calhoun  was  legally  incapacitated  from 
either  exercising  or  delegating  such  power. 

It  is  manifest  that  Mrs.  Calhoun  could  have  delegated  no  greater 
power  than  she  herself  possessed.  If,  therefore,  at  the  date  of  the  pro- 
curation, she  was  without  power  to  execute  instruments  having  the  effect 
claimed  for  the  notes  and  mortgage  executed  in  her  name  by  William  S. 
Calhoun,  she  clearly  could  not  have  delegated  such  authority  to  him. 

The  question  then  is,  had  she  the  power  to  execute  such  instru- 
ments. 

To  say  that  the  provisions  of  law  governing  the  rights  and  obliga- 
tions of  married  women  were  enacted  with  reference  to  the  husband  is  U> 
utter  a  truism.  The  intention  of  such  laws  is  doubtless,  in  part,  to  rec- 
ognize the  marital  authority  of  the  husband,  and,  in  part,  to  protect  the 
wife  against  the  abuse  of  that  authority.  It  can  not  be  supposed  that 
they  were  intended  to  deprive  her  of  the  use  and  enjoyment  of  her  own 
property,  and  it  may  be  said  that  they  were  not  intended  to  prevent  her 
using  such  property  for  the  benefit  of  third  persons,  other  than  the  hus- 
band. 

Certain  it  is,  however,  that  with  reference  to  the  power  to  contract, 
according  to  the  textual  provisions  of  our  Code,  the  incapacity  of  mar- 
ried women  is  the  rule,  their  capacity  the  exception. 

C.  C.  1782  provides  that  "  All  pei-sons  have  the  power  to  contract 
except  those  whose  incapacity  is  specially  declared  by  law.  These  are 
persons  of  insane  mind,  those  who  are  interdicted,  minors,  and  married 


women." 


The  general  disqualification  of  married  women  could  hardly  be 
made  more  distinct  or  emphatic  than  by  this  language  and  classification, 
and  it  .follows,  as  a  necessary  consequence,  that  whatever  powers  they 
may  possess  in  this  State,  in  regard  to  the  formation  of  contracts,  must 
proceed  from  special  enacting  statutes,  susceptible  of  being  construed 
with  that  just  quoted.  That  there  are  such  statutes  can  not  be  doubted; 
in  fact,  by  the  provisions  of  the  Code  itself,  married  women  are  specially 
authorized  to  do  many  things;  but,  in  almost  every  instance  the  power 
thus  conferred  on  them  is  guarded  by  provisions  prescribing  specifically 
the  form  and  manner  in  which  those  things  are  to  be  done,  and  as  if  to 
close  every  possible  avenue  for  misconstruction  upon  this  point,  C.  CL 
133  provides  that  "  Every  general  authority,  even  though  stipulated  for 
in  the  marriage  contract,  is  void,  except  so  far  as  it  respects  the  admin- 
istration of  the  property  of  the  wife." 

For  the  purposes  of  the  present  case  it  sulfices  to  say  that  prior  to 
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1855  there  was  no  speoial  provisioD  of  the  Code  (of  1825)  aatfaoiiziDg 
married  women  to  borrow  money  or  contract  debts,  and  they  were  odkj 
held  liable  upon  such  contracts  upon  its  being  shown  affirmatiTely  that 
the  consideration  Inured  to  theirseparate  benefit.  In  the  case  of  **  Heil- 
wig  vs.  West/'  2  A.  p.  1,  it  was  said  that  they  might  be  made  liable  for 
frauds  committed  by  them,  although,  as  the  case  was  ultimately  decided 
upon  rehearing  (2  A.  p.  3)  the  opinion  upon  that  point  was  unneceasarr. 

In  fact,  up  to  the  time  of  the  decision  of  the  case  of  "  Zuntz  ts.  Ggt- 
nen,'*  10  A.  433,  there  is  probably  not  one  instance  in  which  a  married 
woman  had  been  held  liable  for  a  debt  upon  her  contract  alone;  the 
basis  of  the  judgments  in  such  cases  being  affirmative  evidence  that  tiie 
consideration  of  the  contract  inured  to  the  benefit  of  the  married  womai 
who  were  sought  to  be  made  liable. 

In  the  case  referred  to  (Zuntz  vs.  Cornen)  it  was  held  that  an  authen- 
tic ac:  of  mortgage  executed  by  a  married  woman,  with  the  authoriza- 
tion of  her  husband,  was  sufficient  to  justify  the  issuance  of  an  order  of 
seizure  and  sale,  and  that  such  an  order  could  not  be  arrested  by  an  I 
unsworn  statement  in  a  rule,  that  the  notes  to  secure  which  the  moit-  | 
gage  had  been  given  were  without  consideration,  the  court  consider- 
ing that  she  should  have  proceeded  by  injunction.  I 

Even  in  that  case,  however,  it  was  distinetW  stated  that  (to  qaote         j 
the  language  of  Judge  Hpoflford,  concurring  with  Judge  Ogden):  | 

"  Wiiere  an  issue  is  properly  made  up  between  the  parties,  t-he  bur- 
den of  proving  the  affirmative,  that  the  debt  of  the  wife  (particularly 
where  it  has  been  contracted  conjointly  with  the  husband)  inured  to  her        ' 
separate  benefit,  has  been  thrown  upon  the  creditor." 

This  decision  was  rendered  in  1855,  and  since  the  act  passed  during 
that  year  authorizing  raairied  women  to  contract  debts,  etc.,  is  not  re- 
ferred to,  it  is  more  than  probablo  that  it  had  not  been  ctiUed  to  the  atten- 
tion of  the  court  whilst  the  matter  was  under  consideration.  However 
that  may  be,  the  decision  only  goes  to  the  extent  of  requiring  an  i«iie 
to  be  made  properly  (and  the  proceeding  by  injunction  is  indicated  »s 
the  proper  method  of  raising  the  issue),  to  throw  the  burden  of  proof 
|ipon  the  pal  ty  seeking  to  hold  a  married  wom;!n  liable  upon  an  authen- 
tic act  of  mortgage. 

By  act  number  200  of  1855,  however,  a  method  was  providH  by 
which  married  women  were  authorized  to  borrow  money,  contract  debt*, 
and  mortgage  their  property,  by  contracts  made  under  i-ertain  conditions, 
which  contracts  so  made  were  constituted  full  proof  as  against  auoh 
married  women,  and  were  made  us  binding  in  every  respect  as  though 
made  by  femmes  soles.  In  other  words,  the  effect  of  that  act,  as  since 
interpreted,  was  to  relieve  parties  contracting  with  married  women  In 
accordance  with  its  provisions  from  the  necessity  of  offering  any  fur- 
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ther  proof  tha,n  the  contract  itself.  See  "  Rice  vs.  Alexander,"  15  A.  p. 
54;  "  Hardin  vs.  Wolf  &  Cerf."  29  A.  334. 

The  particular  conditions  prescribed  for  the  contracts  contemplated 
by  the  act  referred  to  (and  which  is  substantially  embodied  in  arts.  126, 
127, 128,  of  the  Civil  Code)  are,  that  the  wife  shall  obtain  the  authoriza- 
tion of  the  husband,  and  the  sanction  of  the  judge  of  the  district  or 
parish  in  which  she  may  reside;  such  judge  being  required  to  examine 
her  separate  and  apart  from  her  husband,  and  in  case  he  is  satisfied  that 
the  money  about  to  be  borrowed,  or  the  debt  contracted, "  is  solely  for 
her  separate  advantage,  or  for  the  advantage  of  her  separate  or  dotal 
property,"  then  he  shall  furnish  her  with  a  certificate  to  the  effect  that 
he  has  made  such  examination;  which  certificate,  on  presentation  to  a 
notary,  shall  be  his  authority  for  drawing  an  act  of  mortgage  or  other 
act  which  may  be  required  for  the  security  of  the  debt  contracted,  and 
shall  be  annexed  to  such  act,  and  said  act,  executed  in  the  manner  thus 
prescribed,  shall  furnish  full  proof,  etc. 

Since  the  passage  of  this  statute  it  may  well  be  questioned  whether 
the  doctrine  laid  down  in  the  case  of  "Zimtz  vs.  Cornen"  can  be  sus- 
tained. One  particular  method  is  provided  by  law  by  which  married 
women  may  create  authentic  proof  against  tiieniselves,  and,  as  to  all 
other  methods,  they  labor  under  the  general  disabilities  already  referred 
to.  An  act  executed  in  any  other  way  than  that  specified  will  not  fur- 
nish full  proof  against  them,  and  will  not  be  as  binding  as  though  exe- 
cuted by  a  femme  sole ;  it  must,  therefore,  be  supplemented  by  testi- 
mony aliunde. 

This  view  of  the  matter  seems  to  have  been  taken  by  the  present 
court  in  the  case  of  **  Conrad  vs.  LeBlanc,"  29  A.  125,  when  it  was 
held: 

"The  courts  have  been  uniform  in  not  holding  the  wife  liable  with- 
out proof  that  the  consideration  inured  to  her  separate  benefit,  no  mat- 
ter what  the  form  of  the  contract,  or  who  the  holder,  in  the  absence  of 
the  statutory  authorization  of  the  iudge,  originating  with  the  act  of 
1855." 

This  language  is  directly  applicable  to  the  case  at  bar,  since  it  is  not 
claimed  that  Mrs.  Calhoun  obtained  this  " statutory  authorization;" 
and  the  legal  inference  is  that  she  had,  therefore,  no  authority  to  exe- 
cute instruments  which  would  have  the  same  effect  as  though  they  had 
been  executed  with  this  ** statutory  authorization;"  and,  being  without 
this  power  Ij^rself,  she  could  not  have  delegated  it  to  Wm.  S.  Calhoun. 

It  is  claimed,  however,  that  the  power  of  attorney  under  which  Wm. 
S.  Calhoun  acted,  although  impotent  for  the  purposes  stated  at  the  date 
of  its  execution,  acquired  the  necessary  vitality  by  reason  of  the  death 
of  Meredith  Calhoun,  which  event,  as  we  have  seen,  took  place  before 
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the  execution  of  the  notes  and  mortgage  upon  which  defendant's  pTo- 
oeeding  is  based. 

The  argument  upon  this  point  is  that  the  death  of  the  hoabaod 
produced  a  change  in  the  condition  of  the  wife,  who  ther^>y  became  a 
femme  sole,  and  that  this  circumstance  ipao  facto  vested  Wm.  S.  Calhosn 
with  the  power  which  the  act  of  procuration  held  by  him  origiiiallj  par* 
ported  to  convey. 

This  position  is  untenable. 

It  is  true  that  the  death  of  the  husband  did  not  divest  the  wife  of 
any  power  which  she  possessed  before  liis  death,  and  that  she  thereby 
acquired  the  power  of  o,  femme- sole.  It  does  not  appear  from  anything 
in  the  record,  however,  that  she  exercised  the  powers  thus  acquired. 
The  only  powers  which  she  appears  to  have  exercised  before  the  exeea- 
tion  of  the  notes  and  mortgage  upon  which  the  defendants  are  proceed- 
ing, were  those  of  a  married  woman  subject  to  the  limitations  whidi 
have  been  considered.  In  the  exercise  of  those  powers  she  might 
safely  have  delegated  authority  to  contract  in  her  name,  since  the  law 
protected  her  by  limiting  her  liability  upon  contracts  made  by  virtue  of 
such  authority  to  such  as  could  be  shown  aliunde  to  have  inured  to  her 
benefit.  It  by  no  means  follows  that  she  would  have  delegated  such 
authority  without  this  protection,  or  that  such  delegation  is  to  be 
implied- without  action  upon  her  part  by  the  fortuitous  removal  of  the 
cause  which  incapacitated  her  at  the  time  the  act  of  procuration  was 
signed. 

The  object  and  intent  of  the  law  requiring  an  examination  by  and 
sanction  of  the  judge  was  to  counteract  the  influence  of  the  husband. 
In  the  execution  of  the  act  of  procuration  in  question,  however,  the 
wife  had  no  such  protection;  she  must,  therefore,  be  supposed  to  have 
signed  said  act  under  her  husband's  influence,  and  acted,  therefore, 
only  to  the  extent  of  her  capacity  under  such  circumstances.  She  took 
no  subsequent  action  prior  to  the  execution  of  the  notes  and  mortgage 
by  Wm.  S.  Calhoun,  and  it  is  difficult  to  perceive  how  or  where  he 
acquired  any  more  authority  than  was  originally  vested  in  him. 

Beyond  this,  it  may  well  be  doubted  whether  the  mere  recital  in  the 
act  of  mortgage  of  the  death  of  Meredith  Calhoun  afforded  such  proof 
of  that  fact  as  to  justify  any  judicial  action  with  reference  to  it.  The 
power  of  attorney  spoke  for  itself,  and  showed  that  it  was  executed  by 
a  married  woman  conjointly  with  her  husband.  The  power  claimed  by 
the  agent  was,  therefore,  to  be  construed  with  reference  to  that  fact,  and 
not  with  reference  to  his  own  statement  unauthorized  by  the  power  of 
attorney,  that  the  husband  had  since  died,  and  that  he,  the  agent,  had 
thereby  acquired  additional  authority. 

The  most,  then,  that  can  be  claimed  for  the  notes  and  mortgage 
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held  by  defendants  is  that  tl^y  have  the  effect  accorded  to  such  instru- 
ments by  the  decision  in  the  case  ot  "Zuntz  vs.  Cornen,"  already 
quoted,  and,  under  that  decision,  when  the  issue  is  made,  as  it  has  been 
made  in  this  case,  the  burden  is  upon  the  party  claiming,  to  show  by  evi- 
dence dehors  the  contract,  that  the  consideration  inured  to  the  benefit  of 
the  wife. 

It  will  be  remembered,  however,  that  this  is  a  proceeding,  on  the  part 
of  the  defendants,  via  executiva.  That  they  might  have  changed  the 
form  of  their  proceeding  by  their  answer  to  the  petition  for  injunction 
pan  not  be  doubted,  but  they  have  not  done  so.  This  court  has,  there- 
fore, either  to  maintain  the  proceeding  via  ejcecutiva,  or  to  perpetuate 
the  injunction. 

If  the  proceeding  via  execiUiva  is  maintciined,  in  view  of  the  issue 
made  by  the  petition  and  affidavit  for  injunction,  it  must  be  maintained 
upon  evidence  dehors  the  note  and  mortgage  upon  which  the  order  of 
seizure  originally  issued.  It  is  not  pretended  that  this  evidence  is  in 
the  form  of  an  act  importing  confession  of  judgment,  or  of  a  judgment 
rendered  by  some  tribunal  other  than  that  from  whicl;  the  order  issued. 
It  could  not,  therefore,  be  made  the  basis  of  a  judgment  in  conformity  to 
the  prayer  of  defendant's  petition,  or  of  the  answer  to  the  injunction 
suit.     1  R.  4(»7;  10  A.  275,  433. 

The  law  authorizing  executory  proceedings,  like  other  statutes  pro- 
viding extraordinary  l^al  remedies,  must  be  strictly  construed,  and 
can  not  be  extended  to  cover  this  case.    See  C.  P.  782,  et  sen. 

1  Hen.  Dig.,  Executory  Process,  I,  number  1,  and  cases  there  cited. 

Nor  is  this  Court  authorized,  of  its  own  motion,  to  change  the  form 
of  the  proceeding  and  render  judgment  via  ordinariay  since  no  such 
judgment  is  prayed  for. 

In  the  case  of  *'  Cbambliss  vs.  Atchison,"  2  A.  488,  it  was  held  that  : 

"Proceedings  via  executiva  can  not  be  changed  into  an  action  via 
ordinaria  without  the  assent  of  the  seizing  crt^ditor."  And  in  the  case  of 
"  Tildon  vs.  Dees,"  1  R  407,  the  court  said  : 

"  We  migbt,  perhaps,  have  proceeded  to  consider  the  case  on  its 
merits  under  the  prayer  of  the  defendant  for  a  judgment  via  ordinaria 
80  far  as  the  minor  Ann  Martha  Dees  is  concerned,  for  Charlotte  Dees 
claims  nothing  in  her  own  right,  but  the  record,  from  the  contradictory 
statements  we  find  in  it  relative  to  the  number  of  heirs  left  by  the  de- 
ceased, does  not  enable  us  to  determine  the  portion  of  the  claim  to 
which  the  minor  would  be  entitled  as  one  of  the  heirs." 

Tbe  claim  set  up  by  defendant's  counsel,  tlmt  Mrs.  Calhoun  ratified 
the  act  of  Wm.  S.  Calhoun  in  issuing  the  note  and  mortgage  in  question, 
upon  her  return  from  Europe  in  1870,  must  be  governed  by  the  same 
principle.    It  is  not  pretended  that  this  ratification  was  in  authentic 
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form,  and  it  is  useless  to  consider  whether  the  p^rol  evidence,  ictrodoced 
subject  to  the  bill  of  exception  taken  by  counsel  for  plaintiff  in  injiutc- 
tion,  would  authorize  a  judgment  t^ia  ordmaria.  No  such  judgment  is 
asked  for,  and  no  such  evidence  can  sustain  a  proceeding  rla  exeoiftrfl. 
1  R  407. 

There  is  one  other  point  to  be  considered.  Counsel  for  defendants 
urge  that  plaintiff  should  have  appealed  from  the  order  of  seizure  and 
sale,  and,  in  support  of  this  position,  argue  that  said  order  was  a  defioi- 
tive  judgment  which  could  only  be  altered  or  changed  in  one  of  four 
methods  named  in  the  Code,  to  wit: 

New  trial — appeal — action  of  nullity — and  rescission. 

An  examination  of  the  articles  of  the  Code  of  Practice,  under  and 
by  virtue  of  which  alone  the  order  of  seizure  and  sale  can  issue.  wilJ 
readily  disclose  that  this  position  is  not  well  founded.  Those  articles 
provide  other  methods  for  changing  and  altering  this  order  than  those 
referred  to,  which  relate  to  definitive  judgments  proper. 

Article  738  provides  that  the  order  of  seizure  and  sale  may  be  en- 
joined. Articles  740,  741  provide  for  a  summary  trial  of  the  injunctlMi, 
and  article  742  provides  that: 

"  If  on  being  required  the  defendant  proves  that  the  action  in  which 
the  seizure  has  been  obtained  is  extinct  or  prescribed,  or  that  the  canse 
of  it  is  void,  or  that  the  debt  on  which  it  is  founded  is  paid,  remitted,  or 
compensated,  the  judge  shall  revoke  the  order  of  seizure  and  condemn 
the  plaintiff  to  pay  costs." 

It  need  hardly  be  remarked  that  the  judge  possesses  no  such  power 
over  ordinary  definitive  judgments;  and  it  is  evident  that  the  rulea  pro- 
vided for  the  revision  of  such  judgments  do  not  apply  to  orders  of 
seizure  and  sale.  In  fact,  the  proceeding  by  injunction  seems  to  be  the 
particular  and  special  remedy  provided  in  this  class  of  castas.  It  is  true 
that  an  order  of  seizure  and  sale  has  been  held  to  be  a  judgment  in  so 
far  that  an  appeal  may  be  taken  from  it,  as  from  any  order  which  may 
work  an  injury;  and,  doubtless,  if  the  sole  question  raised  is  the  insoffi- 
ciency  of  the  evidence,  an  appeal  would  answer  the  purpose,  since  the 
record  would,  in  that  case,  contain  every  thing  required  for  a  decision  bj 
the  appellate  court;  but,  if  the  opposition  is  founded  upon  matterere- 
quiriug  the  introduetiun  of  testimony  beyond  the  acts  upon  which  the 
order  issued,  a  mere  appeal  from  the  original  order  would  be  an  utterly 
vain  thing  as  to  these  matters,  since  such  an  appeal  could  not  hiiog 
them  up  for  revision;  and  a  party  desiring  to  bring  before  this  wurtthe 
question  of  the  sufficiency,  of  the  evidence  on  which  the  order  issued, 
and  other  questions  besides,  would  be  obliged  to  resort  to  an  appeal  (or 
the  one  and  an  injunction  for  the  other,  thus  involving  that  multiplidty 
which  the  law  abhors. 
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The  question,  however,  of  the  effect  of  the  order  of  seizure  and  sale 
as  contradistinguished  from  a  judgment  was  fully  considered  in  the  case 
of  Harrod  vs,  Voohees,  Administrator,  16  La.,  p.  254,  in  which  Judge 
Morphy,  as  the  organ  of  the  court,  used  the  following  language: 

"  This  court  has  frequently  held,  it  is  true,  that  when  a  judge  issues 
an  order  of  seizure  and  snie  he  renders  such  a  decree  as  can  be  appealed 
from.  If  executory  process  is  prayed  for  on  an  act  importing  confession 
of  judgment,  the  judge  must  examine  and  decide  whether  the  instru- 
ment unites  all  the  requisites  of  the  law  necessary  to  authorize  this 
summary  proceeding.  So  far  it  is  a  judgment,  and  an  appeal  must  lie 
from  it,  as  from  all  other  orders  of  court  that  might  work  an  irrepara- 
ble injury.  A  judge  might  erroneously  make  such  an  order  on  evidence 
not  warranting  the  issuing  of  it.  Such,  for  instance,  has  been  the  case 
in  the  very  decree  relied  on.  It  was  granted  on  a  deed  of  mortgage 
executed  before  a  justice  of  the  peace;  an  oflBcer  wholly  unauthorized  to 
pass  such  acts,  except  in  certain  cases,  none  of  which  are  proved  to  have 
existed  in  the  premises.  But  such  a  decree  is  not  a  judgment  in  the  true 
and  legal  sense  of  the  term,  and  possesses  none  of  its  features.  It  issues 
without  citation  to  the  adverse  party;  it  decides  on  no  issue  made  up 
between  the  parties,  nor  does  it  adjudicate  to  the  party  obtaining  it 
any  right  in  addition  to  those  secured  by  his  notarial  contract.  If  such 
an  order  was  a  real  judgment,  it  would  be  out  of  the  power  of  the  judge 
granting  it  to  set  it  aside ;  after  rendering  this  decree  he  would  be 
divested  of  all  jurisdiction,  and  it  could  be  reversed  only  by  means  of 
an  appeal  or  a  separate  action  of  nullity;  whereas,  it  is  every  day's  prac- 
tice for  the  judge  issuing  such  orders  to  set  them  aside,  on  a  rule  to 
show  cause  or  an  opposition;  and  in  most  cases  the  proceedings  are 
turned  into  an  ordinary  suit  in  which  a  final  judgment  is  afterward 
rendered.  Such  a  decree  then  can  be  viewed  only  as  giving  the  aid  of 
the  officers  of  justice  to  execute  an  obligation  which,  by  law,  produces 
the  effect  of  a  judgment  in  relation  to  the  particular  property  mort- 
gaged/' etc. 

The  case  of  "  Zuntz  vs.  Cornen,"  (10  A.  433)  was  not  dissimilar  to  the 
case  at  bar.  In  that  case  the  defendant  filed  an  unsworn  opposition  to 
the  executory  proceeding,  setting  forth  that  she  was  a  married  woman 
and  that  it  did  not  appear  that  the  notes  and  mortgage  inured  to  her 
benefit    It  was  held  that  she  should  have  proceeded  by  injunction. 

In  the  case  at  bar  the  plaintiff  has  not  only  raised  the  question  of 
the  want  of  authority  in  Wm.  S.  Calhoun  but  has  also  raised  the  ques* 
tion  of  want  of  consideration  as  to  Mrs.  Calhoun.  The  first  of  these 
questions  might  have  been  inquired  into  on  appeal,  the  second  could 
not,  whilst  in  the  proceeding  by  injunction. both  questions  could  be 
examined,  but  that  defendants  have  not  thought  proper  to  turn  the  pro- 
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ceeding  into  an  ordinarj  suit.  As  to  those  matters  which  hare  ben 
examiDed,  however,  the  case  is  properly  before  the  court. 

Id  coDcludiDg,  it  is  proper  that  some  notice  should  be  taken  of  tt» 
condition  of  things  resulting  from  the  fact  that  in  June,  187],  Wm.  & 
Calhoun  became  owner  of  an  undivided  half  interest  in  the  propem 
upon  which  he  had  attempted  to  impose  the  mortgage  in  the  name  (A 
his  mother,  and  that  it  is  claimed  that  in  1873  he  conveyed  that  intcrai 
to  his  sister,  the  plaintiff  in  this  suit. 

The  questions  of  the  effect,  as  to  said  Wm.  S.  Calhoun,  of  hk  un- 
authorized execution  of  the  notes  and  mortgage  involved  in  this  case. 
and  of  the  effect,  as  to  said  mortgage,  of  his  subsequent  acquisition  o( 
the  property  in  qucBtion,  and  of  the  alleged  transfer  of  said  property 
to  his  sister,  are  not  now  properly  before  the  court.  Whatever  rigtts 
the  defendants  may  have  in  the  premises,  whether  against  Wm.  S.  Cal- 
houn or  the  said  property,  or  both,  are  however  expressly  reserved  U* 
them  and  are  not  to  be  considered  as  affected  by  this  judgment 

With  this  reservation,  and  for  the  reasons  stated,  the  judgment  o( 
the  lower  court  must  be  affirmed  at  the  costs  of  the  appellants. 

Mabr,  J.    I  concur  in  the  foregoing  decree. 


CoxcTRRiNG  Opinion. 

EciAN,  J.  I  think  the  power  of  attorney  of  Mrs.  Calhoun,  executed 
while  she  was  a  married  woman,  is  to  be  measured  and  interpreted  br 
her  then  capacity  to  make  it,  and  all  acts  done  under  it  are  to  be  con- 
sidered as  being  done  by  the  mandatory  of  a  married  womao.  It 
acquired  no  new  and  elastic  properties  or  scope  by  reason  of  the  death 
of  Meredith  Calhoun,  the  husband,  and  by  all  authority  is  to  be  vieired 
with  greater  scrutiny  because  executed  conjointly  with  him.  No  ads  or 
f^cts  are  shown  which  go  to  show  any  re-issuanoe  or  affirmance  of  the 
power  by  Mrs.  Calhoun  after  her  husband's  death. 

If  the  interpretation  of  this  power  argued  for  by  the  defense  is  cor- 
rect, there  would  be  no  safety  or  protection  for  married  women  or  thdr 
property  in  Louisiana,  notwithstanding  the  provisions  for  that  puipoBe 
of  the  various  statutes  enacted  for  their  protection,  and  the  long  line  of 
decisions  interpreting  and  applying  them.  Far  better  would  it  be  tor 
their  existence  to  be  theoretically  meiiged  and  their  capacity  to  contract 
suspended  altogether  during  the  marriage,  as  it  is  under  other  sjtttetoB 
of  law.  It  has  been  too  long  and  too  well  settled  by  this  court,  from 
the  earliest  day  down  to  the  present  bench,  to  be  now  questioned,  that 
with  regard  to  obligations  sought  to  be  enforced  against  married  womefi, 
the  question  is  not  so  much  as  to  the  consideration  as  to  the  capadty  to 
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enter  into  the  contract  even  when  entered  into  personally.  Hence,  it 
follows  that  even  the  holder  of  a  negotiable  note  of  a  married  woman, 
for  value  before  maturity,  is  yet  liable  to  have  pleaded  against  him 
every  defense  arising  from  her  incapacity.  See  Conrad  vs.  LeBlanc, 
Sheriff,  29  A.  123.  and  cases  there  cited.  In  the  same  case  it  was  further 
held  that  oven  where  the  authorization  of  the  judge  has  been  obtained 
to  enable  her  to  contract  and  execute  a  mortgage  for  a  certain  sum  and 
purpose,  and  it  is  executed  for  another  sum,  and  either  in  whole  or  in 
part  for  a  different  purpose,  that  whoever  seeks  to  enforce  the  mortgage 
can  only  do  so  by  proving  aUnnde,  as  in  other  cases,  that  the  debt 
secured  by  the  mortgage  inured  to  her  separate  benefit.  A  fortiori, 
then,  fs  the  whole  matter  open  to  inquiry  for  her  as  for  any  ordinary  liti- 
gant, in  a  proceeding  like  the  present,  based  purely  upon  the  mortgage, 
under  the  general  principles  recognized  by  this  court,  that  whatever  may 
be  the  negotiability  of  the  instrument  or  evidence  of  the  debt  secured 
by  the  mortgage,  the  latter  is  itself  non-negotiable. 

All  these  principles  apply  with  still  greater  force  to  the  present  case, 
in  which  there  is  no  pretense  even  of  authorization  by  the  judge,  and 
where  the  evidence  aliunde  not  only  does  not  support,  but  directly  con- 
tradicts the  existence  of  the  consideration  named  in  the  act  of  mortgage, 
and  that  the  consideration  of  the  notes  and  mortgage  inured  in  the 
smallest  degree  to  the  benefit  of  Mrs.  Calhoun,  or  her  property,  or  that 
either  notes  or  mortgage  were  executed  for  any  of  the  objects  or  pur- 
poses contemplated  in  the  power;  Nevin  himself,  the  mortgagee,  who 
testified  freely  and  fully  in  the  case,  does  not  pretend  so.  Indeed, 
if  one  of  his  statements,  made  to  prove  the  defendant's  case,  is  to  be 
believed,  an  important  part  of  their  consideration  was  a  debt  incurred 
for  moneys  remitted  to  France  during  the  war,  and  the  existence  of  the 
community,  and  which,  therefore,  comes  directly  within  the  statutory 
prohibition  of  the  wife  binding  heraelf  for  a  debt  of  the  husband,  or  of 
the  community.  But  whether  this  be  true,  or  whether,  as  elsewhere 
attempted  to  be  shown  by  himself  and  other  witnesses,  the  considera- 
tion was  money  advanced  to  enable  W.  S.  Calhoun  to  embark  his 
mother,  without  her  knowledge  or  consent,  as  a  partner  in  the  commer- 
cial firm  of  Shackleford  &  Co.,  a  purpose  which,  it  is  admitted,  was 
wholly  beyond  the  scope  even  of  the  language  of  the  power  of  attorney 
under  which  he  pretended  to  act,  and  which  was  appended  to  the  mort- 
gage as  evidence  of  his  authority  to  execute  it,  it  is  quite  manifest 
that  neither  notes  nor  mortgage  were  executed  for  the  purpose  named 
in  the  act  (i.  e.),  for  supplies  and  moneys  for  the  use  of  Mrs.  Calhoun's 
plantation  during  the  current  year.  Nevin  himself  swears  that  he  had  at 
the  time  in  his  hands  $5000  of  Mrq.  Calhoun's  money,  that  not  over  93000 
was  needed  or  used  during  the  year  for  her  places,  which  were  almost 
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wholly  rented  out,  and  even  this  sum  was  largely  more  than  repaid  by  th^ 
crops  received  and  sold  during  the  year;  while,  if  the  evidoice  of  bis 
accounts  found  in  the  record  is  to  be  believed  aside  from  other  t«9d- 
mony,  he  had  in  his  hands,  at  the  very  time  of  the  execution  of  the 
notes  and  mortgage,  many  thousands  of  dollars  belon^ng:  to  MiSw  Cal- 
houn, the  product  of  the  crops  of  other  years,  in  addition  to  the  S50&)         ■] 
admitted  by  him,  ns  before  stated.    His  own  evidence,   and  that  d 
his  accounts  alone,  is,  I  think,  sufidcient  to  establish  the  existecce 
of  the  most  flagrant  fraud,. and  a  conspiracy  to  defraud  Mrs.  CalbooD. 
through  the  act  of  her  son,  known  at  the  time  to  Kevin  to  be  wholly 
unauthorized,  to  bind  his  mother  for  the  purposes  for  which  he  hinK^If 
states  the  notes  and  mortgage  were  executed.    This  knowledge  is  showB, 
not  only  !)y  the  terms  of  the  power  itself,  but  by  the  repeated  attempts 
and  anxiety  of  Xovin  to  have  a  new  one  executed,  and  by  other  facts 
and  evidence  in  the  record.    The  time  at  which  the  bank  acquired  wliat- 
ever  interest  it  may  have  in  these  notes  has  been  left  by  it  in  a  vetj 
unneoi\ss!iry  state  of  uncertainty,  when  it  was  so  easy  to  have  shown 
their  acquisition,  and  that  interest  before  maturity,  had  that  been  the 
fact.    The  fact  that  no  reference  to  its  books  has  been  made,  and  that 
none  of  its  officers  or  agents  have  been  offered  to  testify  in  regard  to 
those  important  fact^',  or  any  others  in  the  cause,  but  that  the  bank  has 
chosen  to  rest  its  eas?)  and  the  e\idence  even  of  the  existence  of  any 
indebtedneas  to  it  by  Nevin,  mainly  to  him  who  is  so  directly  implicated 
in  the  fraud  and  conspiracy  charged,  is,  to  say  the  least,  unusual,  and 
displays  a  remarkable  want  of  interest  in  the  result  of  the  litig&tioD. 
Besides,  one  who  takes  a  note  executed  by  delegated  authority,  even 
before  maturity,  is  affected  with  notice,'  or  at  least  put  upon  inquiry  ad 
to  the  extent  of  the  authority;  and,  again,  Nevin  himself  testifies  that 
the  notes  were  pledged  to  the  bank  on  the  very  day  of  the  maturity  of 
one  of  them;  as  to  which,  at  least,  it  can  not  be  pretended  that  the 
bank  acquired  before  maturity,  and  which  it  must  have  known  was  not 
expected  to  be  paid  at  maturity,  as  otherwise  the  former  holder  would 
have  held  and  collected  it,  and  used  the  money,  instead  of  pled^ng  it  to 
secure  a  loan.    We  have  left  also  out  of  view  altogether  the  well-known 
commercial  usage,  of  which  the  bank  could  not  have  been  ignorant,  on 
the  part  of  factors,  to  take  country  paper  of  this  class  as  a  security, 
not  for  moneys  or  supplies  already  advanced,  but  to  be  advanced,  and 
which,  if  not  advanced,  or  if  repaid  through  the  pledge  of  the  crop, 
uniformly  made  at  the  time  of  execution  of  the  instruments,  the  consid- 
eration would  either  have  no  existence,  or  be  at  an  end.     How  far,  if  at 
all,  this  well- known  usage  would  take  this  particular  dass  of  papa 
out  of  the  ordinary  operation   of   the  laws  relating  to  comm^xsal 
paper,  we  do   not   consider  it  necessary  to  determine  in  this  case; 
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and  it  is  evident  that,  whenever  acquired,  that  interest  does  not  cover 
the  whole  amount  of  the  notes,  but  only  about  $6000,  besides  interest. 
The  remainder,  then,  when  collected,  would  belong  to  Nevin,  the  original 
fraudulent  mortgagee,  under  whatever  aspect  the  case  is  viewed.  Again, 
aside  from  the  considerations  already  mentioned,  were  these  even  the 
notes  and  mortgage  of  a  person  under  no  legal  incapacity,  the  bank  was 
sufficiently  put  upon  inquiry  by  the  identification  of  the  notes  with  the 
mortgage,  and  by  the  terms  of  that  act  itself,  without  the  examination 
of  which,  as  the  security  for  their  payment,  it  is  not  to  be  supposed 
that,  contrary  to  usage  and  the  dictates  of  ordinary  prudence,  it  would 
have  taken  the  notes.  At  all  events,  as  before  stated,  the  present  pro- 
ceeding is  based  purely  upon  the  mortgage  via  execuiiva,  and  that,  at 
least,  is  open  to  contest.  I  think  the  plaintifTs  case  has  been  fully 
made  out  upon  the  merits.  As  to  whether  she  could  in  an  ordinary 
action  claim  the  exemption  from  the  operation  of  the  mortgage  of  that 
portion  of  the  land  acquired  from  her  co-heir,  William  S.  Calhoi^n,  sub- 
sequent to  his  mother's  death,  or  whether  the  estoppel  which  would 
operate  against  him  would  operate  equally  against  the  present  plaintiff, 
we  are  not  now  called  upon  to  decida  The  case  of  Zuntz  vs.  Comen,  10  A. 
433,  is  not  in  accordance  with  the  current  of  decisions  of  this  court,  but 
even  in  that  case  the  court  held,  as  did  the  present  court  in  the  Ck>nrad 
case,  that  when  the  act  itself  bears  intrinsic  evidence  that  the  maker,  a 
married  woman,  exceeded  her  powers,  executory  process  should  not 
issue,  and  that  where  it  does  not,  injunction,  and  not  appeal,  as  argued 
in  the  present  case,  is  the  appropriate  remedy.  This  must  be  so,  or  a 
denial  of  justice  be  operated. 

The  plaintiff  has  brought  herself  within  the  provisions  enumerated 
for  injunction  against  executory  process  in  article  739  of  the  Code  of 
Practice,  and  even  if  she  were  confined  to  them,  must  still  succeed  under 
the  evidence  adduced  in  support  of  her  injunction.  The  enumeration  of 
causes  for  injunction  in  that  article  refers,  however,  only  to  the  injunc- 
tions without  bond,  provided  for  in  the  preceding  article,  438,  and  by  no 
means  restrict  or  narrow  the  general  provisions  of  the  law  authorizing 
injunctions  for  any  legal  cause  under  that  head  in  the  Ck>de  of  Practice. 
There  are  many  other  facts,  not  enumerated,  supporting  the  views  here 
taken,  but  I  have  been  induced  to  embark  in  this  discussion  of  the  case 
in  its  present  shape,  owing  to  the  differences  of  opinion  among  the  mem- 
bers of  the  court,  and  the  consequent  wide  range  which  the  discussion 
has  assumed,  and  because  my  silence  might  otherwise  be  interpreted 
into  acquiescence  in  views  of  the  case  I  do  not  entertain  in  conmion 
with  some  of  my  brethren.  I  can  not  now  recall  any  case  which  has 
come  under  my  observation  presenting  a  record  of  more  flagrant  fraud 
and  attempted  wrong  through  the  forms  of  law  than  that  now  before  us. 
50 
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I  am,  however,  oontent  under  the  drcumstanoes  to  acquiesce  In  the 
decree  pronounced  hy  the  dlBtrict  judge,  who  has  been  associated  vilh 
UB  for  the  trial  of  the  case,  setting  aside  and  avoiding  the  exeeutofy  pro- 
cess, and  remitting  the  bank  to  a  proceeding  via  ordinaria, 
I  therefore  concur  in  the  decree. 


Dissenting  Opinions. 

DeBlanc,  J.  On  the  27th  of  December,  1866,  Meredith  CaDioQii, 
and  his  wife — Mary  S.  Taylor — appointed  as  their  agent  in  this  Slsk 
their  son  William  Smith.  The  authority  delegated  to  that  agent  icss 
nearly  unlimited.  He  was  empowered  to  lecLse^  mortgage  and  ^  the 
property  of  both,  and  of  each  of  said  parties — *^  to  take  charge  oC  asd 
conduct  all  business  aflairs  of  every  name  and  nature,  pertaining  ti.» 
them  in  America,  whether  the  same  related  to  real  or  personal  e*i«(€,cr 
^  of  any  other  kind  whatsoever — to  make,  execute,  acknowledge  aei 
deliver  any  contracts,  agreements  or  covenants — to  collect  and  recci^ 
any  money,  debt,  rent  or  account  due  or  to  become  due.'* 

In  1869,  Meredith  Calhoun  died:  the  evidence  of  the  agency  creatod 
by  himself  and  his  wife,  unrevoked  by  her,  continued — ^after  his  destb- 
to  stand  on  the  recorder's  book,  a  notice  to  the  world.  There  it  remaiiied 
until  the  death  of  Mrs.  Calhoun.  If — from  the  demise  of  the  husband- 
the  powers  so  delegated  and  the  recorded  evidence  of  thoee  pow»B  had 
lost  their  effect,  the  fact  that  they  thus  remained,  apparently  at  iea^ 
unchanged  and  unrecalled,  was  certainly  calculated  to  ensnare  the  most 
vigilant,  to  deceive  the  most  cautious. 

In  1870,  acting  under  that  unrevoked  and  published  authority,  Hn 
Calhoun's  agent  borrowed  for  her,  from  James  N.  Nevin,  the  som  of 
$15,000.  To  represent  that  sum  he  subscribed  and  delivered,  as  agent, 
three  notes  of  each  an  equal  amount— two  of  which,  the  first  and  last 
maturing  were  transferred  to  the  Mechanics  &  Traders  Bank,  the  middle 
one  to  D.  W.  Moore,  of  Mississippi. 

To  secure  that  loan,  William  Smith  Calhoun,  as  agent,  mortgaged 
in  favor  of  Nevin,  or  any  future  holder  of  the  notes  by  him  subscnM 
and  delivered,  four  plantations  situated  in  Louisiana  and  belongiiig  to 
his  mother.    She  was  then  a  widow  and  absent  from  our  State: 

It  is  urged— by  plaintiff— that  the  death  of  Meredith  Calhoun  oper- 
ated a  change  in  the  condition  of  said  deceased's  wife,  and  that— at  the 
very  moment  of  his  death — the  mandate  from  both  of  the  spouses  to 
the  son  expired.  This  is  a  mistake:  Mrs.  Calhoun  was  neither  inter- 
dicted nor  insane,  and  the  change — not  in  her  condition  as  a  principal— 
but  in  exclusively  her  marital  state,  did  not  destroy  or  impair— but  on 
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the  contrary — enlarged  and  increased  her  capa.city.    As  a  widow,  it  was 
in  her  power  to  revoke  the  agency.    This  she  has  not  done. 

We  can  well  understand  that  a  change  in  the  mental  condition  of  the 
principal,  that  insanity  and  interdiction,  that  the  marriage  of  a  woman, 
t7ho  passes  from  single  life  under  the  authority  of  a  husband,  are  causes 
which  should  and  do  revoke  antecedent  mandateii^ — :  for,  one  can  not 
delegate  to  others  the  exercise  of  a  power  which  is  denied  to  him — but 
we  are  at  a  loss  to  understand  why,  at  the  dissolution  of  the  marriage, 
when  the  widow  resumes  her  full  capacity  and  the  unrestricted  admin- 
istration of  all  she  owns,  the  mandate  given  by  her  during  coverture, 
should  afterwards  expire  against  her  wish,  and  will. 

In  our  legislation,  the  capacity  to  contract,  the  limitations  to  that 
capacity,  and  the  absolute  and  removable  incapacities  are  specially  men- 
tioned and  clearly  defined.  The  authorization  of  the  husband  or  of  the 
judge  is  indispensable  to  validate  the  contracts  of  the  wife — ^but,  once 
perfected,  those  contracts  survive  the  husband  and  the  marriage.  It 
would  have  been  as  useless  as  irrational  to  have  declared  revoked  b 
the  death  of  the  husband,  an  act  perfect  as  to  the  wife  and  which — ^if 
then  revoked — the  widow  could  renew,  resuscitate  and  again  revoke. 

Mrs.  Calhoun  was  informed  of  the  execution  by  her  son  of  said 
notes  and  mortgage;  she  was  thus  info'rmed  before  and  after  her  return 
from  France  to  Louisiana,  and — far  from  contesting — she  approved  and 
ratified  expressly  and  tacitly,  the  acts  of  her  agent — expressly,  by  her 
application  for  a  delay  fixed  by  herself  and  within  which  she  was  to 
sell  some  property  to  satisfy  the  now  contested  claim — tacitly,  by  her 
unbroken  silence  in  and  out  of  court,  as  to  the  pretended  invalidity  of 
said  claim.    10  M.  526.    7  L.  17.    4  R  134.    29  A,  212.    R.  C.  C.  1786. 

In  Jiine  1871,  Mrs.  Calhoun  died:  by  inheritance  and  by  purchase 
of  her  brother's  share  in  the  succession  of  their  mother,  plaintiff  be- 
came the  sole  representative  of  the  latter,  and — as  such — opposes  and 
resists  the  demand  of  the  Bank,  on  the  ground  already  disposed  of,  and 
on  the  additional  ground  that  the  contract  declared  upon  was  entered 
into  between  her  brother  and  Nevin,  in  pursuance  of  a  conspiracy  to 
defraud  her  mother. 

As  against  Nevin,  if  he  were  attempting  to  enforce  that  contract, 
plaintiff  might  urge  the  fraud  charged  against  him  and  their  mother's 
agent.  As  against  the  Bank,  which  took  the  notes  in  good  faith,  for  a 
valuable  consideration  and  before  maturity,  that  defence  is  untenable. 
Its  officers  only  had  to  ascertain — from  the  tenor  of  the  power  of  attor- 
ney and  the  act  of  mortg&ge — whether  it  appeared  that  the  agent  had 
acted  within  the  scope  of  his  authority.  It  so  appears,  and  Mrs.  Calhoun 
was  legally  bound.  By  the  unconditional  acceptance  of  her  mother's 
succession,  plaintiff  has  assumed  her  obligations. 


788  SUPREME  COURT  OF  LOUISIANA, 


Calhoun  vs.  Mechanics'  and  Traders*  Bank. 


In  bis  argumeDt,  plaiatifTs  counsel  coDteods  "  that  a  mortgage  can 
not  be  transferred  to  a  third  party,  so  as  to  give  him  greater  rights  tlian 
the  mortgagee  possessed."  In  regard  to  the  transfer  of  credits,  this  is 
not  correct:  third  parties  acquiring  before  maturity,  often  acquire  more 
than  their  vendors  are  entitled  to.  The  transfer — under  those  circom- 
stances— vests  the  right  of  claiming — not  always  that  which  is  really 
due,  but  that  which  appears  to  be  due,  by  the  instrument  which  attests 
the  existence  of  the  transferred  credit. 

The  note  is  the  principal,  the  mortgage  an  accessory — and,  whether 
mentioned  or  not  in  the  transfer  of  the  principal,  the  accessory  passes 
with  it  to  the  transferree.  The  Code  so  provides.  The  holder  of  a 
claim  represented  by  a  note  and  secured  by  a  mortgage  could  not  sell 
separately,  to  one  the  note,  to  the  other  the  mortgage:  they  are  the  in- 
separable parts  of  but  one  contract,  and — though  the  mortgage  may  be 
abandoned  or  lost — it  can  not  be  enforced  separately  from  the  claim, 
and  by  any  other  than  the  holder  of  the  claim. 

The  validity  and  defects  of  the  principal  constitute  the  validity  or 
defects  of  the  accessory.  The  debt  may  outlive  the  mortgage,  but  the 
cause  which  destroys  the  debt,  invariably  destroys  the  mortgage.  The 
equities  which  the  obligor  is  precluded  from  opposing  to  the  claim,  can 
not  be  opposed  to  the  mortgage. 

"  En  principe — said  Paul  Pont — le  privilege  ne  se  separe  pas  de  la 
or^nce ;  il  n'a  pas  une  existence  qui  lui  soit  propre,  et  il  ne  peut-etre 
o^^  distinctement  et  ind^pendamment  de  la  creance.  Mais  si  par  Teffet 
d'une  cession  et  d'une  subrogation  reguliere,  la  cr^nce  elle  meme  passe 
d'une  personne  k  une  autre,  le  privilege  passe  ^alement  et  est  acquis 
de  plein  droit  au  cessionnaire  ou  au  subrog^. 

Revue  critique  de  Legislation  et  de  Jurisprudence,  fevrier  1856  p. 
108. 

In  his  discussion  on  the  same  subject,  Marcade  had  already  ex- 
pressed the  same  views: 

**  H  est  tout  simple  que  la  vente  d*une  creance  comprenne — ^plein 
droit,  et  sans  gn'il  soit  besoin  que  le  contrat  s*en  expliquer,  les  aocessoires 
de  cette  creance.  *  *  *  Le  cautionnement,  Thypotheque  ou  le  privil^ 
qui  garantissent  une  creance  en  sont  eTidemment  des  accessoires, 
preequ'ils  ne  sont  rien  autre  chose  que  des  moyens  d'en  mieux  assurer 
Tex^ution,  et  que — le  cr^nce  tombant — ces  divers  droits  tomberent  et 
n'avaient  plus  de  raison  d'etre.  H  n'y  a  pas  de  cautionnement,  d'hypo- 
theque  ou  de  privileges  possibles,  la  oii  il  n'y  a  pas  une  creance  dont  ces 
droits  seront  une  d^pendance." 

Explication  de  C.  N.  par  Marcade,  article  1692. 

Rev.  C.  C.  2645. 

To  sue  on  the  notes,  to  enforce  the  mortgage  given  by  Mrs.  Cal- 
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houn's  agent,  there  was  no  necessity  of  any  specific  transfer:  in  their 
form,  the  notes  are  payable  to  bearer,  and  the  mortgage  was  granted  in 
favor  of  any  holder  of  said  notes.  The  Bank  has  the  required  title,  and 
no  additional  transfer  could  have  added  to  that  title.  It  derives  its 
right  of  action,  not  only  from  the  law,  but  from  the  very  terms  of  the 
contract,  the  convention  of  the  parties. 

In  the  procuration  from  Mrs.  Calhoun  to  her  son,  the  most  impor- 
tant powers  were  granted  tp  the  agent.  He  had  the  right  to  borrow, 
mortgage  and  draw:  he  borrowed,  mortgaged  and  drew.  Under  no 
clause  of  that  indefinite  mandate,  could  Nevin  have  disputed,  or  the 
Bank  doubted  the  agent's  authority  to  create  the  debt,  to  receive  the 
proceeds  of  the  loan,  and  to  dispose — as  he  thought  proper — of  every 
property,  every  right,  every  cent  belonging  to  his  mother. 

As  to  the  Bank,  it  was  useless  to  prove  a  ratification  by  Mrs.  Cal- 
houn of  the  acts  of  her  agent  She  had  resumed  the  administration 
'  of  her  paraphernal  property,  and — by  an  unlimited  power  of  attorney — 
had  specially  authorized  him  to  incur  the  expenses  indispensable  to  the 
cultivation  of  her  plantation.  The  agent  declared  to  the  notary  and 
witnesses  that  the  notes  were  furnished  for  exclusively  that  object.  As 
to  third  parties,  that  declaration  had  as  much  force  as  if  made  by  Mrs. 
Calhoun  herself,  and  she  was  bound  by  the  act  of  her  agei  t,  before  and 
without  the  ratification. 

Can  a  married  woman — duly  authorized  by  her  husband — stand  by 
the  side  of  a  commission  merchant,  ask  him  to  lend  her  funds  and  make 
advances  which  she  represents  as  necessary  to  cultivate,  improve  or 
save  her  separate  property,  direct  him  to  pay  those  funds  to  a  desig- 
nated mandatary,  and — when  the  merchant  claims  the  amount  thus 
advanced,  tell  him:  it  is  true  that  I  did  borrow  your  money,  that  I  bor- 
rowed it  for  a  lawful  purpose,  but  that  money  has  been  misapplied  by 
my  chosen  agent,  and — as  you  failed  to  guess  that  it  would  not  enure  to 
my  benefit — you  alone  must  suffer  for  the  abuse  of  a  trust  created  by 
me.  I  did  not  deceive  you,  my  agent  did;  when  he  received  and  took 
your  money,  he  was  acting  for  me,  under  a  power  delegated  by  me,  and 
within  the  scope  of  that  power — but,  in  the  disposition  of  the  funds,  he 
has  exceeded  or  disregarded  his  authority  ?  If  so,  a  contract  legal  and 
perfect  at  its  origin,  legnl  and  perfect  as  to  both  the  creditor  and  the 
debtor,  and  with  which  the  creditor  has  strictly  complied,  may  be — by 
the  fraud  of  the  debtor's  agent,  converted  into,  and  annulled  as  a  pro- 
hibited contract. 

The  incapacity,  or  rather  the  capacity  of  the  wife  to  contract,  is 
limited  and  conditioned:  she  can  not  bind  herself  for  the  benefit  of  her 
husband,  his  estate  or  the  community — that  is  the  limitation.  She  can 
not  bind  herself  without  the  authorization  of  her  husband  or  of  the 
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judge— these  are  the  conditions.  When  authorized  by  either,  she  on 
alienate,  grtint,  mortgage,  acquire,  by  gratuitous  or  enconibered  txOe. 
and  bind  herself  for  or  towards  any  one,  except  it  be  for  the  benefit  d 
her  husband,  his  estate  or  the  community.  R  C.  G.  122, 126, 127, 17%, 
2997,2898. 

The  1775th  and  1779th  articles  of  the  Ode  of  1825,  re-enacted  aad 
retained  in  the  revised  Code,  leave — ^it  seems — ^no  doubt  on  that  subject 
The  firot  provides  that  all  persons  may  contract,  except  those  vboee 
incapacity  is  specially  declared  by  law,  and  these  are  perBons  of  ioBu^ 
mind,  those  who  are  interdicted,  minors  and  married  women:  the  other 
article  provides  that^as  to  the  wife,  her  incapacity  is  removed  bj  the 
authorization  of  her  husband  or  of  the  judge. 

R.  C.  C'  1782,  1786. 

In  and  before  1855,  the  credit  of  the  married  women  of  the  State 
had  been  so  affected  by  their  invariable  disregard  of  their  civil  obliga- 
tions, by  their  successful  resistance  to  the  enforcement  of  those  obl%a- 
tions.  that,  in  that  year,  to  resurrect  their  destroyed  credit,  the  legi^- 
ture  had  to  pass  a  special  act,  intended  to  remove  the  uncertainty,  iht 
risks  of  a  contract  with  them,  intended  also  to  dispel  the  legitimate  sob- 
picion  which  then  existed  against  such  contracts.  That  act  was  tidopted 
— not  to  restrict  the  already  restricted  capacity  of  married  women,  not 
to  add  to  the  limitations  imposed  on  their  capacity,  but  to  provide  a 
definite,  an  effect ual  mode  of  binding  them,  to  increase  their  fadlitiea, 
or — to  speak  more  properly— to  decrease  the  then  almost  insurmount- 
able difficulties  under  which  they  were  to  manage  their  separate  interest, 
and — more  particularly — to  calm  the  just  apprehensions  of  those  whc*  | 
were  disposed  to  become  their  creditors. 

The  law,  as  it  was  before  the  adoption  of  the  act  of  1855,  stands  un- 
repealed, unimpaired,  with  this  difference:  when  married  women  bind 
themselves  according  to  the  provisions  of  said  act,  they  are  placed  « 
the  same  footing  as  afemme  seule,  and  their  contracts — unices  attacked 
for  fraud  on  the  creditor's  part,  and  in  a  contest  with  the  creditor  by 
whom  the  fraud  has  been  committed — furnish  full  proof  against  them 
and  their  heirs.  These  are  the  very  words  of  the  Code,  and  when— in 
such  a  case — fraud  is  alleged  by  a  married  woman,  it  is  incumbent  up(Hi  , 

her  to  prove  that  it  was  perpetrated  by,  or  to  the  knowledge  of  the  ' 
party  claiming  the  enforcement  of  a  prohibited  contract.  As  to  con-  / 
^  tracts  entered  into  by  married  women,  without  the  formalities  pr^cribed 
by  the  act  of  1855,  they  are  governed  by  the  legislation  which  preceded 
the  adoption  of  said  act,  and  tl^ose  who  deal  with  them  with  but  tl» 
authorization  of  their  husbands,  must  do  so  under  circumstances  ex- 
cluding even  the  presumption  that  the  wife  is  about  to  bind  herself  for 
what — ^in  law — is  considered  as  her  husband's  advantage  or  that  of  the 


« 


NEW  ORLEANS,  APRIL,  1878,  791 

Galhoan  ys.  Mechanics'  and  Traders'  Bank. 

community,  and  circumstances  which — on  the  contrary — are  such  as  to 
induce  a  rational  and  honest  belief  that  she  is  acting  exclusively  in  her 
own  interest,  for  her  own  and  separate  benefit.  When  the  creditor  ha^, 
in  good  faith  and  in  strict  accordance  with  law,  parted  with  liis  money, 
it  would — it  seems— be  a  strange  injustice  to  hold  that  he  is  liable  for 
a  deceit  practiced  upon  him  by  both  the  husband  and  the  wife,  and  for 
the  future  and  unlawful  disposition  of  money,  over  which — as  soon  as  it 
is  paid  or  handed  to  the  wife  or  her  agent — he  can  neither  retain,  nor 
exercise  any  control.  It  is  otherwise — however — when  instead  of  bor- 
rowing money  for  merely  alleged  necessities,  for  future  use  and  future 
purposes,  such  as  the  raising  of  an  unsown  crop  for  the  wife  and  on  her 
own  separate  property,  the  wife — without  the  sanction  of  the  Judge, 
seeks  to  borrow  money  to  pay  a  debt  already  contracted,  a  liability 
already  incurred,  for — as  it  is  the  character  of  the  debt  which — then — 
can  alone  give  validity  to  a  married  woman's  obligation,  the  party  from 
whom  she  so  seeks  to  borrow  must — at  his  peril — ascertain  that  the  debt 
was  contracted,  the  liability  incurred  for  her  own,  her  exclusive  benefit. 

Be  all  this  as  it  may:  such  an  error — as  rendering  a  judgment  on 
insufOicieDt  evidence — does  not  authorize  a  resort  to  the  process  of  in- 
junction, but  can  and  should  be  corrected  by  appeal,  by  a  new  trial,  by 
an  action  of  nullity  or  rei^cission.  The  judge  who  issued  the  writ  of 
seizure  and  sale  on  the  ground  that  the  evidence  to  do  so  was  sufiQcient, 
can  not  enjoin  and  restrain  the  execution  of  that  writ  on  the  ground  that 
the  very  evidence  which  he  so  found  and  pronounced  sufQcient,  was  in- 
sufiicient  to  authorize  the  issuance  of  the  writ.    25th  A.  539. 

In  this  case,  plaintiff  has  reversed  the  rule,  and — in  direct  opposi- 
tion to  a  positive  law — has  not  only  not  resorted  to  any  remedy  pointed 
out  by  that  law,  but  has  resorted  to  a  remedy  repugnant  to  it,  repro- 
bated by  our  jurisprudence. 

For  these  reasons,  I  respectfully  dissent  from  the  decree  rendered 
by  the  majority  of  the  court. 


Spencer,  J.  I  can  not  concur  in  the  opinion  or  decree  of  the  court 
in  this  case. 

Mary  S.  Calhoun  owned  as  her  paraphernal  property  four  planta- 
tions in  Grant  parish.  She  and  her  husband,  Meredith  Calhoun,  being 
then  in  France,  executed  before  the  American  Consul  at  Paris,  on  27th 
December,  1866,  a  power  of  attorney  to  their  son,  William  S.  Calhoun,  in 
terms  as  follows : 

"  They  do  jointly  and  severally  nominate,  constitute,  and  appoint 
their  son,  Mr.  William  Smith  Calhoun,  of  Louisiana,  United  States  of 
America,  to  be  their  true  and  lawful  attorney  in  fact,  giving  and  by  these 
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preeents  grantiDg  unto  said  attorney  full  power  and  authority  for 
and  in  their  names,  place,  and  stead  to  take  charge  of  ard  conduct  all 
nesa  affairs  of  every  name  and  nature  pertaining  to  them  in  Americm. 
whether  the  same  relate  to  property,  real  estate  or  perBODal,or  be  of  any 
other  nature  or  kind  whatsoever.    To  sell,  assign,  and  transfer  any  or  ai 
real  estate,  lands,  tenements,  and  hereditaments  to  them  or  either  cf 
belonging,  or  any  interest  therein  or  right  thereto  ;  also'  p:iviii^  to 
attorney  full  power  and  authority  to  mortgage  or  lease  any  such  propectv         ,- 
as  to  him  may  seem  best    To  make,  execute,  acknowledge,  and  deliw 
any  contracts,  agreements,  or  covenants,  and  to  sign,  seal,  and  deliver 
any  and  all  conveyances,  deeds,  leases,  mortgages,  or  other  instrnmeols  of  ,  1 

writing  necessary  for  the  execution  of  the  power  herein  g^ranted.  To 
collect  and  receive  any  sums  of  money,  debts,  rents,  dues,  or  aocoocts 
now  due  or  to  become  due,  to  appear  for  them  before  any  courts,  tribu- 
nals, or  places  necessary  for  the  collection  of  any  such  sums  of  mon^,  ' 
to  receive  the  same  and  full  and  sufficient  acquittance  therefor  to  give; 
and  generally  to  do  and  perform  all  things  requisite  in  as  full  and  com- 
plete a  manner  as  if  herein  specially  provided  for." 

In  1869  Meredith  Calhoun  died  in  France. 

On  12th  May,  1870,  (the  mother  being  then  afemme  sole)  William  &, 
the  son,  executed  three  notes  as  her  agent  under  said  power,  each  for 
$5000,  payable  to  his  own  order  as  agent,  and  indorsed  in  blank,  matur- 
ing on  November  1,  December  1, 1870,  and  January  1, 1871.  On  thft 
fourteenth  May,  1870,  he,  as  agent  of  his  mother,  executed  &n  authentic 
act  of  mortgage,  to  secure  these  notes,  in  favor  of  one  Xiven,  a  ntteicbaot 
of  New  Orleans,  in  favor  of  any  other  holder  of  said  notes.    In  the  act  of  ^ 

mortgage  it  is  recited  that  the  consideration  of  the  notes  was  money 
and  supplies,  furnished  and  to  he  furnished  by  Nevin,  for  the  cultivatkm 
of  his  mother's  plantations,  of  which  she  had  the  administraticHL 
Nevin  pledged  the  first  and  last  of  the  above  described  notes  to  the 
defendant  bank.  There  is  some  dispute  as  to  whether  the  bark 
obtained  the  two  notes  before  the  maturity  (November  1)  of  the  first 
one.  I  think  the  evidence  is  conclusive  that  the  bank  held  both  the 
notes  on  or  before  the  fourth  November  (the  maturity  of  the  first  one\ 
and,  therefore,  did  not  acquire  it  after  its  maturity,  and,  therefore,  it  is 
not  subject  to  equities  in  the  bank's  hands. 

In  January,  1871,  the  bank  sued  out  executory  process  on  these  two 
notes;  but  the  entire  record  was  burned  with  the  courthouse  in  Apifl, 
1873,  except  the  two  notes. 

In  June,  1871,  after  returning  from  France,  Mary  S.  Calhoun  di»L 
leaving  the  plaintiff,  Ada,  and  her  son,  William  S.,  as  her  sole  heirs,  who 
accepted' her  estate  unconditionally.  In  1873,  Ada  Calhoun  purchased 
the  interest  of  William  S.  in  the  mother's  succession.    In  April,  1875,  the 
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bank  commenced  de  novo  its  executory  proceeding,  and  Ada  Calhoun 
brought  this  injunction  suit.  The  grounds  of  injunction  are  numerous. 
The  main  points  are: 

1.  That  the  evidence  on  which  the  judgment  of  seizure  and  sale 
was  rendered  is  not  authentic. 

2.  That  Mrs.  Calhoun  was  without  capacity  to  give  the  power  of 
attorney  to  her  son. 

3.  That  she  was  without  capacity  to  alienate  or  mortgage  her  real 
estate  without  the  authorization  of  the  judge. 

4.  That  the  power  of  attorney  did  not  confer  on  William  S.  any 
other  authority  than  that  of  administration,  and  was  revoked  by  the 
death  of  the  husband. 

5.  That  the  notes  were  without  consideration,  and  that  William  S. 
Calhoun  and  Nevin  colluded  together  to  defraud  Mrs.  Calhoun.  That 
the  money  procured  by  said  notes  was  not  used  for  her  benefit,  but  put 
by  William  S.  into  the  firm  of  Shackleford  &  Co.,  at  Colfax,  and  that  the 
bank  'acquired  them  after  maturity,  and  that  the  notes  and  mortgage 
were  void. 

There  are  a  few  vital  points  which  I  propose  to  consider,  and  which , 
in  my  opinion,  are  decisive  of  all  these  questions. 

1.  The  insufficiency,  or  non-authenticity  of  the  evidence  upon 
which  the  decree  in  this  case  was  rendered  can  not  be  set  up  as  ground 
of  injunction.  The  only  remedy  was  by  appeal.  I  take  it  to  be  well 
settled  that  a  party  can  not  resort  to  injunction  where  he  has  relief  by 
appeal.  See  13  A.  Ill;  C.  P.  605—607;  14  A.  656;  6  R.  58;  C.  P.  556;  12 
M.  691. 

But  I  do  not  admit  that,  in  point  of  fact,  the  evidence  was  insuffi- 
cient to  warrant  the  fiat  of  the  judge.  The  only  suggestion  of  insuffi- 
ciency is  that  the  mortgage  by  way  of  recital  states  that  the  indebted- 
ness is  for  money  and  supplies  '*  furnished  and  to  be  furnished,*^  and  that, 
therefore,  there  must  be  authentic  proof  showing  that  the  supplies  "  to 
be  furnished,"  had  been  actually  furnished.  The  answer  to  this  objec- 
tion is  that  the  mortgage  was  given  to  secure  the  noteSf  and  was  in  favor 
not  of  Nevin  only,  but  "  of  any  other  or  future  holder  "  of  these  notes. 
If  the  consideration  of  the  notes,  in  the  hands  of  a  third  holder,  could 
not  be  inquired  into — if  the  state  of  accounts  between  Nevin  and  Cal- 
houn could  not  afifect  the  right  of  such  holder,  why  should  it  afifect  his 
rights  as  holder  of  the  mortgage,  which,  upon  its  face,  is  given  as  secu- 
rity to  him  as  &  future  holder  of  the  notes?  The  mortgage  in  this  case  is 
one  direct  to  the  bank  as  "  a  holder  of  the  notes,"  and»  in  that  respect, 
does  not  differ  in  its  legal  aspects  from  one  granted  to  it  specially,  after 
it-  became  the  bona  fide  holder  of  the  notes.  If  the  maker  of  a  note 
is  precluded  from  showing  its  invalidity — if  the  law  presumes  a  consid- 
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eration  and  will  not  admit  proof  to  the  contrary,  for  the  parpoBe  o{ 
defeating  the  note,  will  it  admit  mch  proof  for  the  purpose  of  d^eating 
a  mortgage  given  in  favor  of  the  holder  of  that  note  ?  If  there  be  io  law 
or  fact  a  good  consideration,  actual  or  presumed,  for  the  note,  then  I 
contend  there  is,  ex  necessitate  rei,  a  good  consideration  for  the  moit- 
gage.  That  if  the  consideration  can  not  be  inquired  into  to  defeat  the 
note,  it  can  not  be  to  defeat  the  mortgage.  If  the  mortgage,  in  this 
case,  had  been  simply  in  favor  of  Nevin,  personally,  and  not  in  favor  oj 
future  holders  of  the  notes,  the  case  would  have  presented  a  differeot 
aspect,  and  have  fallen  within  the  scope  of  some  of  our  decisioDs  to  the 
effect  that  a  mortgage  securing  a  negotiable  note  is  not  itself  a  negotia- 
ble instrument.  In  my  opinion,  these  decisions  are  in  direct  conflict  with 
the  spirit  and  letter  of  the  Civil  Code.  A  mortgage  is  not  an  independ- 
ent contract  It  is  a  mere  accessory  of  a  principaL  It  is  not  separable 
from  it,  and  goes  with  it  as  an  incident  3251 — 3252.  "The  sale  or 
transfer  of  a  debt  includes  every  thing  which  is  an  accessory  to  ti)e 
same;  as  suretyship,  privil^es,  and  mortgages."  C.  C.  2615.  A  perscm 
can  not  transfer  a  mortgage  note  and  retain  the  ownership  of  the  mort- 
gage, no  more  than  he  can  remove  the  substance  without  moving  the 
shadow.  In  my  opinion,  a  mortgage  being  a  mere  incident,  a  simpie 
accessory  of  a  debt,  partakes  necessarily  of  its  nature,  and  is  negotiable 
or  not,  just  as  the  debt  to  which  it  adheres  is  so  or  not.  See  27  A  561; 
Story  on  Bills,  sec.  191.  I,  therefore,  think  that  where  the  consideration 
of  the  note  can  not  be  inquired  into  to  defeat  the  note  itself,  it  can  not 
be  to  defeat  the  mortgage  securing  that  note.  In  other  words,  if  there  is. 
by  conclusive  presumption  of  lait\  a  good  consideration  for  the  note,  a 
mortgage  given  to  secure  it  can  not  be  defeated  by  proof  that  there  was, 
in  factj  not  a  good  consideration  for  it  The  bank  being  a  third  holder, 
in  good  faith,  of  these  notes,  the  question  as  to  whether  the  money  "to 
be  furnished,"  was  or  not  actually  furnished,  is  an  immaterial  one,  since 
it  could  not  be  raised,  as  against  the  bank,  to  defeat  either  the  notes  or 
mortgage.  If  immaterial,  it  was  not  necessary  that  it  be  proved  before 
taking  the  order  of  seizure.  I  think,  therefore,  that  there  was  authentic 
and  sufficient  evidence  to  support  the  judgment  of  seizure,  even  if  this 
question  could  be  raised  by  injunction. 

2.  The  next  question  is  as  to  the  capacity  of  Mrs.  Calhoun  to 
grant  to  her  son  the  power  of  attorney  in  question.  To  me  it  is  mani- 
fest that  there  is  prevailing  a  great  misapprehension  as  to  the  nature 
and  extent  of  the  incapacities  of  married  women  under  the  laws  of 
LouisianfL 

There  is  but  one  general  incapacity  under  which  she  labors,  and 
that  is  her  inability  to  contract  without  the  authorization  of  her  hus- 
band, or,  in  his  default,  of  the  judge. 
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When  she  is  joined  and  authorized  by  her  htisband  she  has  precisely 
the  same  legal  capacity  as  any  other  woman,  with  one  single  exception, 
to  wit:  that  she  can  not  bind  herself  or  her  property  for  the  debts  of 
the  commuDity,  or  of  the  husband.  When  so  authorized,  therefore,  her 
incapacity  is  purely  relative,  and  limited  to  this  one  class  of  contracts. 
When  so  authorized,  she  can  donate,  sell,  encumber,  or  mortgage  her 
real  estate.  0.  0. 122.  She  can  contract  debts  for  her  own  benefit,  or 
become  security  for  the  debts  of  her  children,  her  father,  mother, 
brother,  sister,  or  even  of  strangers.  In  fine,  she  can  make  any  con- 
tract she  pleases,  except  for  the  benefit,  or  as  security  of,  her  husband 
and  the  community.  See  Hellwig  vs.  West,  2  A.  1;  10  A.  433;  Farrell 
vs.  Toe,  2.  A.  903;  5  A.  569.  It  is  now  settled  that  she  does  not  need  the 
authorization  of  the  judge  to  grant  mortgages.  The  only  effect  of  such 
authorization  is  to  estop  her  from  asserting  that  the  debt  was  for  the 
benefit  of  the  husband. 

She  can  at  any  time  resume  the  administration  of  her  paraphernal 
property,  not  only  without  consent,  but  in  defiance  of  the  wishes  of  her 
husband.    See  C.  C. 

It  is,  therefore,  perfectly  manifest  that  at  the  time  this  power  of 
attorney  was  executed  Mrs.  Calhoun  had  capacity,  with  the  authoriza- 
tion of  her  husband,  to  sell,  lease,  and  mortgage  her  real  estate  in  Lou- 
isiana, and  to  contract  debts  for  her  own  benefit,  or  for  the  benefit  of 
anybody  else  than  her  husband.  If  she  had  this  power  herself,  where  is 
the  law  which  forbids  her  conferring  it,  with  the  authorization  of  the 
husband,  upon  her  agent  and  son?  Nc  such  law  exists  in  the  statutes  of 
Louisiana.  Her  husband  joined  and  authorized  her  in  the  execution  of 
this  power  of  attorney. 

She  owned  the  property,  and  having  the  right  to  administer  it  her- 
self, and  to  sell  it,  or  mortgage  it  (provided  it  was  not  for  her  hus- 
band's debts),  she  could  do  these  same  things  by  an  agent.  See  2  A. 
890.  Of  course,  her  agent  had  no  greater  power  than  she  had,  but  we 
have  seen  she  had  those  powers,  subject  to  said  restriction.  She  even 
had  the  power  to  become  a  "public  merchant,"  and,  therefore,  with 
her  husband's  authority,  could  have  become  a  partner  of  Shackleford 
&Co. 

3.  Does  the  power  of  attorney,  as  quoted  above,  confer  on  William 
S.  Calhoun  authority  to  sell  and  mortgage  her  real  estate,  to  contract 
debts,  and  secure  the  same  ?  Its  language  means  as  much,  or  else  it 
means  nothing.  It  distinctly  recites  that  they  "jointly  and  severally**  ap- 
point him  agent,  with  power  "  to  sell,  assign,  and  transfer  any  or  all  real 
estate,  etc.,  to  them  or  either  of  them  belonging,*'  and  "  to  mortgage  *'  the 
same,  etc.  It  is  idle  to  argue  in  the  face  of  these  terms,  as  do  the  coun- 
sel, that  "  this  procuration  is,  therefore,  simply  one  by  the  husband  and 
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gave  the  agent,  so  far  as  the  wife's  property  is  concerned,  no  other 
power  than  that  the  husband  hioiself  had,  that  of  administration.*' 

4.  Did  the  death  of  her  husband,  in  1869,  revoke  thiB  procuration 
so  far  as  she  was  concerned  ?    The  Code;  article  2996  (old  Dumber],  teOs 
us  that  a  procuration  expires  "by  the  change  of  oondition  of  the 
principal,"  but  nowhere  tells  us  what  constitutes  such  cheknge  of  oon-  *! 
dition.  .| 

We  must,  therefore,  have  recourse  to  reason  and  authority  to  aseer-  j] 

tain.    The  change  of  condition  intended  evidently  refers  tx)  cases  where  i 

the  capacity  of  the  party  undergoes  a  diminution.    If  a  person  cfoses  to  ' 

possess  capacity  to  do  a  particular  thing  himself,  of  course  he  can  not 
do  it  by  another,  as  his  agent;  and  any  previously  conferred  'power  to 
such  agent,  would,  of  necessity,  be  revoked,  for  the  creature  can  not  be 
greater  than  the  creator.    But  why  an  increase  or  addition  to  the  capae-  ! 

ity  of  the  principal  should  so  operate,  we  are  at  a  loss  to  see.  In  Bey- 
Bolds  vs.  Rowley,  2  A.  893,  this  court  held  that  a  power  of  attorney, 
executed  by  a  single  woman,  who  on  niarrying  retained  the  administra- 
tion and  control  of  her  property,  was  not  revoked  by  the  marriage.  The 
court  say: 

"  According  to  Judge  Story,  the  reason  that,  as  a  general  rule,  mar- 
riage revokes  powers  of  attorney  previously  given  by  the  wife,  is  that 
the  power  of  constituting  an  agent  is  founded  on  the  right  of  the  princi- 
pal to  do  the  business  himself;  and,  when  the  right  ceases,  the  right  of 
constituting  an  agent  must  cease,  also.  Story  on  Agency,  501.  Iii  this 
case  the  law  gave  Mr8,jRowley  the  right  to  administer  after  marrtage^ 
icithout  the  assistance  of  her  husband,  and,  tlierefore,  Hie  rule  does  not  | 

apply"  Certainly,  if  becoming  a  married  woman  does  not  revoke, 
necessarily,  previously  given  procurations,  becoming  a  femme  sole 
never  can. 

5.  Having  thus  concluded  that  Mrs.  Calhoun  had  the  capacity  to 

give  the  procuration  to  her  son  to  contract  debts  (other  than  for  the  ' 

husband's  benefit)  and  to  grant  mortgages  to  secure  them  ;  and  that  she 
did  in  fact  grant  him  those  powers ;  and,  finally,  that  the  powers  so 
granted  were  not  revoked  by  the  death  of  the  husband  or  otherwise,  we  ' 

find  that  in  May,  1870,  after  slie  had  become  a  femme  sole.  Her  said  agent 
procured  from  Nevin  large  sums  of  money,  and  executed  the  notes  sued 
upon,  securing  them  by  mortgage.  It  is  shown  that  she  was  advised  of 
the  execution  of  this  mortgage  after  returning  from  France  and  made 
no  objection  thereto. 

The  plaintiff  lays  much  stress  upon  the  tact  that  the  mortgage  re- 
cites this  money  was  to  be  used  for  planting  purposes,  when  in  point  of 
fact  the  agent  diverted  the  greater  part  to  the  mercantile  ventures  of 
Shaekleford  &^  Co.     What  difference  does  that  make  to  the  holder  of 
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these  notes?  The  power  of  attorney  gave  the  agent  almost  plenary 
powers,  and  it  was  no  part  of  the  duty  of  persons  lending  the  money  or 
taking  said  notes  to  follow  up  Wm.  S.  Calhoun  to  know  what  he  did 
with  the  money.  It  was  enough  for  them  to  know  he  had  the  power  to 
borrow  it  It  was  none  of  their  business  if  he  abused  his  trust.  Mrs. 
Calhoun  is  the  proper  person  to  bear  the  loss  if  her  agent  was  un- 
faithful. 

6.  There  is  no  disputing  the  fact  that  under  cover  of  this  power  of 
attorney,  giving  absolute  and  almost  unlimited  disposal  of  her  estate  to 
her  son,  she  put  it  in  his  power  and  enabled  him  to  procure  every  dollar 
of  the  money  represented  by  these  notes.  Good  conscience  and  equity 
as  well  as  law  forbid  that  she  or  her  heirs  should  now  be  heard  to  say 
they  were  given  without  consideration.  It  is  a  proper  place  and  occasion 
for  applying  the  familiar  legal  maxim  that  he  who  by  his  conduct  and 
representations  has  put  it  in  the  power  of  another  to  do  a  wrong,  must 
bear  the  loss  consequent  thereon. 

We  therefore  refrain  frota  entering  into  the  lengthy  discussions  of 
counsel  on  this  question  of  consideration,  and  content  ourselves  by  say- 
ing that  there  is  no  allegation  or  proof  that  any  part  of  the  notes  sued 
upon  was  a  debt  of  the  husband;  that  Mrs.  Calhoun  was  a  femme  sole 
acting  by  a  duly  authorized  agent  in  giving  them,  and  when  advised 
made  no  objection  thereto ;  that  she  and  her  heirs,  and  above  all  others, 
the  said  Wm.  S.  Cedhoun  and  those  claiming  under  Mm,  are  estopped  and 
precluded  from  pleading  said  Wm.  S.  Calhoun's  misconduct  as  a  defense 
to  said  notes.  I  confess  my  utter  inability  to  understand  or  appreciate 
the  process  of  reasoning  which  can  exempt  Wm.  S.  Calhoun's  half  of 
these  four  plantations  from  responding  to  this  debt  If  his  mother's 
estate  is  not  bound,  because  he  was  not  authorized  to  bind  it,  he  is  per- 
sonally bound.  If  he  granted  a  mortgage  on  property  not  his  own  to 
secure  his  individual  debt,  then,  by  art  C.  C.  3304,  '*  this  mortgage  shall 
be  valid  if  the  debtor  should  ever  after  acquire  the  ownership  of  the 
property,  by  whatever  right"  By  the  death  of  his  mother  m  1871  he  did 
afterward  acquire  one  half  of  this  property,  cuid  the  mortgage  attached 
to  it  and  could  not  be  defeated  by  a  subsequent  sale  in  1873  to  his  sister, 
the  plaintiff.  I  have  carefully  examined  the  record  in  this  case,  and 
must  say  I  do  not  find  that  evidence  of  flagrant  fraud  my  brothers 
speak  of.  I  think  the  fraud,  if  any,  is  rather  on  the  side  of  plaintiff  and 
those  under  whom  she  claims. 

I  think  the  case  is  clearly  with  the  defendants,  and  that  the  injunc- 
tion should  be  dissolved,  with  damages. 

Manning,  C.  J.,  recused. 


798 


SUPREME  COURT  OF  LOUISIANA, 


CrMoent  City  Liv«  Hto«k  and  Slauffhtpr-Houae  Company  vs.  Larrleax. 


No.  6703. 

Crbw'ent  City  Live  Stock  and  Slaughter-house  Compawy  ^i^a  Johs 

Larrieux. 

Whore  a  corporation  entitled  to  oertain  exclusive  privileffeB  enjoins  a  defendant 
from  furtiier  violiitinu:  those  privileges,  alleginff  that  defendunt  had  already 
damnffe<l  them,  by  violatinf?  said  privileire.  to  the  extent  of  f200.  and  makinir 
affidavit  that  the  amount  in  dispute,  and  the  rlflrht  claimed  by  them  UnKSover 
IBOO  exclusive  of  interest  and  cost,  this  court  will  have  jurisdiction  of  an  appeal 
talcen  in  such  a  case. 

A  <>orporation  which  is  entitled  by  its  charter  to  sue  for  fines  and  penalties  fnr  vio- 
lations of  its  privileges,  is  likewise  entitled  to  sue  out  writs  of  injunction  to 
prevent  and  restrain  from  the  violations  of  those  privileges. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 

A  J. 

BfAtert  Moit  for  plaintiffe  and  appellants. 

E.  K.  WaaJiirigton  for  defendant  and  appellee. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
E<4AN,  J.,  and  on  the  rehearing  by  Spencer,  J. 

Egan,  J.  This  suit  is  by  the  plaintiff  corporation  against  the  defend- 
ant, a  private  market  man,  to  recover  two  hundred  dollars  **  damages," 
and  to  enjoin  further  interference  with,  or  violation  of,  the  alleged  exclu- 
sive franchises  of  plain  tiH 

There  is  no  allegation  of  value  beyond  the  damages  prayed  for,  and 
the  amount  alleged  and  prayed  for  being  fixed  in  the  petition  at  two 
hundred  dollars,  this  court  is  without  jurisdiction,  ratione  materioB^ 
entertain  the  appeal.    There  is  no  affidavit  or  other  proof  of  value 
beyond  in  the  record,  and  it  is  very  questionable  whether  any  affidavit 
could  affect  the   value   fixed   by  the  allegations  and  prayer  of    the 
petition. 

It  is  therefore  ordered  that  this  appeal  be  and  it  is  hereby  dis> 
missed  at  the  cost  of  appellant 


On  Rehearing. 

Spekceb,  J.  Plaintiff  sets  forth  its  existence  as  a  corporation,  and 
avers  that  it  is,  by  its  charter  (made  part  of  the  petition)  invested  with 
the  exclusive  privilege  of  having  all  animals  destined  for  human  food  in 
the  parishes  of  Orleans,  Jefferson,  and  St  Bernard  landed  at  its 
wharves,  yarded  on  its  premises,  and  slaughtered  in  its  houses.  That  it 
has  provided  the  wharves,  yards,  houses,  etc.,  necessary,  and  as  required 
by  its  charter.     That  it  has,  since  December  21, 1876,  in  conformity  to  a 
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decree  of  this  court,  reopened  its  slaughter-houses,  yards,  etc.,  on  the 
west  side  of  the  Mississippi  river,  and  given  due  notice  thereof.  That 
the  defendant,  a  butcher,  has,-  in  violation  of  the  exclusive  privileges  of 
said  company,  and  of  the  sanitary  regulations  of  the  city  of  New  Orleans, 
since  December,  1876,  been  engaged  in  slaughtering  beeves  for  food, 
within  said  limits,  at  a  place  other  than  plaintiff's  slaughter  houses. 
''That  said  violations  of  petitioner's  said  charter  have  made  defendant 
liable  to  them  in  damages  in  an  amount  in  excess  of  two  hundred  dol- 
lars. That  these  violations,  if  allowed  to  continue,  will  irreparably 
injure  plaintiff,  and,  in  order  to  prevent  such  results,  an  injunction  is 
necessary  to  restrain  defendant  from  further  violations  of  petitioner's 
said  rights,"  etc.  "Whereupon  petitioner  prays  that  said  John  Lar- 
rieux *  *  *  be  condemned  to  pay  petitioner  the  sum  of 
$200,  with  interest,  etc.;  «  «  *  that  an  injunction  issue 
enjoining  and  restraining  the  said  Larrieux  from  landing,  slaughtering, 
etc.,  beeves,  cattle,  etc.,  at  any  other  houses,  yards,  etc.,  than  those  of 
petitioner,"  etc. 

On  hearing  this  application  on  a  rule  nisi,  the  court  refused  the 
injunction,  and  plaintiff  appeals. 

There  are  two  questions  presented:  1.  Has  the  court  jurisdiction? 
2.    If  so,  is  plaintiff,  on  the  face  of  his  petition,  entitled  to  an  injunction  ? 

1.  Plaintiff*,  on  filing  his  petition  for  appeal,  supplemented  it  by 
affidavit  ''that  the  amount  in  dispute  and  the  right  claimed  by  said 
company  in  this  suit  is  over  $500,  exclusive  of  interest,  costs,"  etc. 

The  substance  of  its  allegation  is,  first,  that  defendant  has  already, 
by  past  acts,  damaged  it  lin  the  sum  of  $200;  and,  second,  that  if  per- 
mitted to  continue,  it  will  irreparably  injure  plaintiff  in  the  enjoyment  of 
its  exclusive  rights,  privileges,  and  emoluments,  under  its  charter.  It  is 
ioaade  to  appear,  by  affidavit,  that  these  rights  and  privileges  thus 
alleged  to  have  been  invaded,  and  which  will  continue  to  be  so  invaded, 
are  of  a  value  exceeding  $500,  etc.  We  think  that  under  the  allegations 
of  the  petition,  the  terms  of  the  charter,  and  the  affidavit,  the  matter  in 
dispute  is  shown  to  be  within  the  jurisdiction  of  this  court. 

2.  Taking  plaintiffs  all^ations  as  true,  has  it  disclosed  &  prima  facie 
right  to  an  injunction?  We  have  held  that  if  the  plaintiff,  in  due  form, 
discloses  a  right  to  the  writ  in  his  pleadings,  it  must  be  granted  as 
a  matter  of  right,  preliminarily,  and  that,  upon  the  trial  of  a  rule  niai 
in  such  case  the  court  can  not  go  into  the  merits,  or  consider  other 
matter  than  the  face  of  the  pleadings. 

It  seems  not.  to  be  disputed  that  if  plaintiff  were  a  natural  person, 
instead  of  a  corporation,  it  would  be  entitled  under  its-allegations  to  the 
writ  of  injunction.  But  it  is  said  "a  corporation  can  act  only  in  the 
mode  prescribed  by  its  charter."    That "  a  corporation  has  only  such 
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powers  as  are  Bpecifically  granted,  or  such  as  are  necessary  in  cariTing^ 
the  former  into  effect,  and  these  powers  can  only  be  exercised  for  the 
purpose  contemplated  by  its  charter/'  .  BrighUy's  Digest,  voL  1,  p.  182. 
That  inasmuch  aa  the  charter  of  plaintiff  gives  it  the  right  to  sue  for 
''fines  and  penalties,"  for  violations  of  its  privileges,  therefore  it  can 
not  protect  itself  by  injunction  against  these  violations. 

We  can  not  subscribe  to  these  views.  The  law  declares  that:  ^  Cor- 
porations legally  established  are  substituted  for  persons.  Hence,  it  fol- 
lows that  they  may  possess  an  estate,  *  *  are  capable  of 
receiving  legacies  and  donations,  *  *  may  make  valid  con- 
tracts, obligate  others  and  obligate  themselves  toward  others,  exercise 
the  rights  which  belong  to  them,  manage  their  own  affairs,  appear  in 
courts  of  justice,"  etc.    C.  C.  433. 

If  the  law  gives  corporations  the  power  to  exercise  the  rights 
belonging  to  them— to  appear  in  courts  of  justice  for  the  enforcement 
and  protection  of  such  rights — ^it  must  certainly  intend  to  grant  the 
means  usual,  necessary,  and  proper  for  such  enforcement  and  protec- 
tion. The  doctrine  of  our  law  is,  and,  so  far  as  we  know,  without  an 
exception,  that  a  party  whose  rights  are  invaded  may  invoke  the  aid  of 
the  courts  to  prevent  any  act  which,  if  done,  would  entitle  him  to  dam- 
ages.   See  5  N.  S.  501 ;  7  A.  498 ;  7  R.  442 ;  2  A.  773 ;  14  A.  283. 

There  is  no  reason  in  law  or  equity  for  denying  to  a  corporation  the 
same  remedies  for  the  violation  and  invasion  of  their  rights  that  are 
accorded  to  others.  Article  296  0.  P.  says:  "Injunction  is  a  mandate 
obtained  from  a  court,  hy  a  plaintiff,  prohibiting  one  from  doing  an  act 
which,  he  contends,  may  be  injurious  to  him,  or  impair  a  right  which  he 
claims."  That  is  just  exactly  what  this  plaintiff  seeks  to  obtain.  There 
is  nothing  in  our  law  from  which  it  can  be  inferred  that  this  right  is 
denied  to  corporations.  It  would  seem  to  us  that  the  fact  of  the  law 
giving  direct  actions  to  recover  penalties  for  violation  of  plaintiff's 
privileges  can  not  be  taken  as  evidence  of  the  legislative  will  to  deny  it 
the  right  of  preventing  such  violations,  but  rather  an  additional  means 
of  protection. 

It  is  therefore  ordered  and  decreed  that  the  decree  heretofore  ren- 
dered by  this  court,  dismissing  the  appeal  in  this  case,  be  set  aside; 
and  it  is  now  ordered  and  decreed  that  the  judgment  appealed  from  be 
reversed,  and  that  the  preliminary  injunction  prayed  for  by  plaintiff  be 
granted,  upon  its  furnishing  bond  and  security  in  the  amount  to  be 
fixed  by  the  court  a  qua ;  and  it  is  further  ordered  that  this  case  be 
remanded  to  be  proceeded  with  according  to  law.  Appellee  paying 
costs  of  appeal.     *f  ^  (jC     ^     •  J*^ 
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No.  2527. 
Cincinnati  Insurance  Company  v.  William  C.  Harrison  et  als.         25     2 

113    410 

The  provifdonB  of  the  Code  of  Practice  relating  to  oyer  do  not  apply  to  a  document  filed  in 

a  caase  in  court. 
The  loas  of  an  appeal  bond  being  established,  -secondary  evidence,  either  written  or  oral, 

may  be  introduced  to  prove  the  alleged  signature  of  the  defendant  to  the  bond  as  surety. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Orleans.  Cooley, 
J.  L.  Madison  Day  and  Beniinck  Egan,  for  defendant  and  appel- 
lant.   Hornor  d  Be^vedict^  for  plaintiff  and  appellee. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly. 

Taliaferro,  J.  The  plaintiffs  having  obtained  judgment  against 
the  defendant,  Harrison,  for  $590  60  with  interest,  the  latter  appealed. 
Aboat  eighteen  months  afterwards,  and  after  an  execution  had  issued 
on  the  judgment  and  been  returned  not  satisfied,  the  plaintiff  sued  J. 
S.  Symonds  as  surety  on  the  appeal  bond.  This  defendant  excepted 
to  the  proceeding  and  prayed  oyer  of  the  bond  sued  upon.    His  excep- 

*B[0N.  p.  H.  Morgan  succeeded  Hb.  Justice  Kbnnabd  on  the  first  of  February. 
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tdon  was  overruledi  and  he  answered  by  general  denial.  Judgment  wa» 
rendered  against  Symonds,  as  surety  on  the  appeal  bond,  for  the  same 
sum  that  judgment  had  been  given  against  the  defendant  Harrison. 

The  surety  has  appealed. 

Two  bills  of  exception  are  presented  in  the  record.  The  first  is  a» 
to  the  reiusal  of  tite  judge  to  grant  his  prayer  for  oyer  of  the  bond, 
which  it  appears  was  missing  and  could  not  be  found  at  the  time  of 
trial.  The  reason  assigned  by  the  judge  for  this  refusal  is  that  the 
provisions  of  the  Code  of  Practice  relating  to  oyer  do  not  apply  to  a 
document  which  had  been  filed  in  a  cause  in  court.  We  think  the 
ruling  correct,  and  for  the  reasons  assigned  by  the  judge  a  quo.  The 
second  bill  of  exceptions  is  to  the  admission  in  evidence  in  the  court 
below  of  the  record  iu  this  case  from  the  Supreme  Court,  to  show  the 
liability  of  Symonds  as  surety  on  the  appeal  bond,  the  original  bond 
being  lost.  The  objection  was,  that  the  proceeding  by  rule  taken  by 
plaintiff'  to  render  Symonds,  defendant,  liable  as  surety  was  not  a  suit 
on  a  lost  instrument;  the  record  was  not  competent  evidence  to  prove 
that  Symonds  signed  the  appeal  bond  as  surety.  We  think  the  ruling 
correct.  The  loss  of  the  bond  being  established,  secondary  evidence,, 
either  written  or  oral,  might  be  resorted  to  to  establish  the  alleged  sig- 
nature of  the  defendant  to  the  bond  as  surety.  We  think  the  whole 
evidence  together,  a  part  of  which  consists  of  the  testimony  of  the 
defendant's  attorney,  abundantly  establishes  the  signature  of  Symonds 
to  the  appeal  bond  as  surety,  and  we  are  satisfied  that  the  jut'gment 
of  the  lower  court  is  correct. 

Judgment  affirmed. 


No.  4476. 

Statr  of  Louisiana  ex  rel.  Attorney  General  and  on  the  informa- 
tion of  the  Returning  Officers  of  Election  v.  Jack  Wharton  et  als. 
A.  P.  Field,  Intervener. 

Where  on  the  third  of  I>eoein])er,  1872,  judgment  waa  rendered  by  the  Eighth  Diatrict  Ck)ort, 
pariah  of  Orleium,  diaaolving  the  injunction  granted  by  that  court,,  and  diamiasing  tli» 
salt,  and  aaid  judguient  waa  not  signed  nntil  the  aecond  of  January,  1873,  after  the  caae 
waa  tranat'erred  to  the  Sni  erior  Diatrict  Coort  recently  created,  and  where  on  appeal  a 
motion  waa  made  to  diamiaa  the  aame  on  the  gronnd  that  the  judgment  rendered  did  not 
require  aignattire.  and  no  appeal  coold  therefore  be  taken  after  the  lapao  ot  ten  daya  from 
ita  rendition ; 

Held— That  the  judgment  diaeolvlng  the  injunction  and  diamiaaing  the  anit  waa  a  final  one, 
and  no  appeal  could  be  taken  IVom  it  until  it  waa  aigned,  which  wza  on  the  aecond  of 
January,  1873,  and  that  the  appeal  waa  properly  made  returnable  within  ten  daya  ttom 
that  date. 

The  law  creating  the  Superior  Diatrict  Court  anthorised  the  judge  thereof  to  do,  in  the  casea 
tranaferred  to  it  from  the  Eighth  Diatrict  Court  which  waa  aboliahed,  what  the  judge  of 
tlie  latter  could  have  done. 

Whether  the  appointment  of  either  of  aaid  judgea  by  the  Governor  waa  nnconatitational  and 
Toid  can  not  be  determined  in  auch  a  collateral  manner  a«  on  a  motion  to  diamiaa. 
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Where  the  appointment  of  the  Jndfce  was  expressly  authorized  by  the  statute  creating  the 
oonrt,  as  in  the  case'  of  an  oriicinal  vacancy,  whether  this  mif;ht  or  roight  not  be  sustained 
as  constitntional.  in  a  proper  proceeding,  is  a  question  not  to  be  settled  in  this  case 
in  which  the  judge  is  manifestly  an  officer  dt  facto  at  least;  and  his  acts  must  be 
recognized  just  as  those  of  an  officer  d^  jure,  until,  upon  a  regular  trial,  he  is  disclosed 
not  to  be  an  officer. 

Where  the  affidavit  of  the  appellant  declares  that,  as  a  member  of  the  8tate  Election  Return- 
ing Board,  his  pecuniary  interest  in  the  »>uit  exceeds  one  thousand  dollars,  and  where  a 
reliarence  to  act  Ko.  73  of  1871,  p.  162,  shows  that  an  appropriation  was  made  for  the 
compensation  of  the  same  returning  officers ; 

Held—That  this  mode  of  establishing  an  appealable  interest  under  such  circumstances  ia 
fhlly  sanctioned  by  our  jurisprndence. 

The  object  of  the  limitation  in  the  constitution  to  the  jnrisdiot'on  of  the  Supreme  Oonrt  ia 
simply  to  exclude  from  it  such  controversies  as  are  of  minor  importance. 

Where  the  interest  of  the  State  and  of  the  people  of  the  State  in  the  correctness  of  the 
ruling  of  the  judge  a  quo  is  of  such  magnitude  as  in  this  case,  the  court  will  not,  on  a  bald 
technicality,  refuse  to  entertain  jurisdiction  of  the  cause,  even  if  there  were  no  pecuniary* 
interest  shown,  which,  however,  i-<  not  the  case  in  this  suit. 

Where  the  matter  in  dispute  Involved  in  the  suit  is  such  as  to  demand  or  authorize  the  action 
of  this  court,  the  light  to  appeal  i8  granted  by  article  571  C.  P.  to  third  persons  who  allege 
that  they  are  aggrieved  by  the  judgment  i-endered  in  a  suit  between  other  parties. 
The  law  does  not  say  that  such  judgment  shall  be  res  judicata  against  the  third  persona 
to  entitle  them  to  appeal. 

The  appeal  must  be  sustained  where,  as  in  this  case,  the  appellant  has  made  the  requisite 
allegations  supported  by  his  affidavit  and  has  made  it  apparent  that  he  ia  aggrieved  by 
the  judgment  appealed  trom,  which  annuls  the  authority  by  which  he  was  declared  to  be 
elected  Attorney  General  of  the  State,  whose  salary  is  Hve  thousaud  dollars  per  annum, 
and  seta  aside  tiie  return  of  the  election  board  which  is  the  foundation  of  his  title  to 
office. 

Where  it  was  alleged  that  appellant  had  no  interest  to  appeal  on  the  ground  that  the  Betum- 
ing  Board  had  exorcisf'd  its  authority  on  his  behalf  and  yvtM  functus  officio  ; 

Held — That  appellant  had  an  interest  to  have  it  decreed  that  the  Board  of  Returning  Officers 
was  legal  at  the  time  it  declared  hie  election. 

The  objection  that  full  ten  days  was  not  allowed  in  this  case  to  bring  up  this  appeal  is  without 
force.  The  law  directs  that  iu  such  cases  the  appeal  shall  be  returnable  within  ten  daya 
after  the  judgment  of  the  lower  court.  The  return  day  may  be  less,  but  not  more  than 
ten  days. 

It  was  immaterial  at  whose  instance  the  judgment  was  signed.  The  law  requires  the  judge 
to  sign  all  definitive  judgments. 

Where  it  was  contended  that  a  membership  of  the  Board  of  Returning  Officers  was  not  an 
office  within  the  contemplation  of  the  law.  and  therefore  that  the  suit  should  not  be 
brought  under  the  intrusion  act ; 

Held — That  t^e  members  of  the  board  are  designated  as  officers  in  the  act  itsell  creating  it, 
and  that  they  come  within  the  legal  definition  of  the  word. 

Where  the  claims  of  individuals  come  in  conflict,  it  is  the  true  province  of  the  judiciary  to 
decide  what  they  rightfully  a>  e  under  the  constitution  and  the  laws,  rather  than  to  decide 
whether  the  constitution  and  laws  have  been  rightiully    r  wisely  made. 

Where  two  sets  of  officers  claim  to  be  the  legal  Board  of  Returning  Officers,  i  is  difficult  to 
conceive  why  this  is  not  a  judicial  question. 

The  Governor  is  not  vested  with  the  extraordinary^  discretion  to  determine  who  are  the 
returning  officers  under  the  law. 

The  law  of  the  twentieth  November.  1872,  relative  to  elections,  did  not  repeal  the  election 
law  of  1870,  which  created  the  Board  of  Returning  Officers,  and  did  not  destroy  their 
office.    It  was  merely  a  revision  and  re-enactment  of  the  former  with  emendat  ons. 

The  provisions  of  the  act  of  1872  were  intended  to  apply  only  to  elections  held  under  it  after 
its  passage,  and  by  no  correct  or  admissible  rule  of  construction  can  its  repealing  clause 
be  held  to  defeat  an  election  had  under  the  previous  law,  when  the  results  thereof  were 
not  yet  ascertained. 

The  Governor  is  not  vested  by  the  act  of  1872  with  authority  to  appoint  the  officers  of  the 
Returning  B<.;ard  of  Election. 

The  Governor  was  wholly  without  legal  right  to  suspend  or  remove  the  Secretary  of  State 
de  facto,  recognized  as  such  by  a  court  of  competent  jurisdiction  and  by  himself. 


SUPREME  COURT  OP  LOUISIANA, 


state  ex  rel.  Attorney  General  v.  Wharton  et  als. 


The  extrusion  and  exclasion  of  Bovee,  the  Secretary  of  State  de  jure  firom  the  ofSce  by  the 
Grovernor  did  not  and  coold  not  vest  in  said  Governor  the  control  of  the  office  with  the 
right  to  pat  in  and  put  oat  the  occupants  thereof  at  his  pleasa  e.  There  was  no  vacancy 
in  the  office  of  Secretary  of  State,  Bovee,  the  incumbent  de  jure,  who  was  only  excluded 
or  suspended,  and  whose  office  was  in  the  meanwhile  filled  by  Herron,  the  Secretary  of 
State  de  facto ;  and  yet  Wharton  was  appointed  Secretary  of  State  without  reference  to 
any  removal  or  vacancy.    The  commission  is  without  effect. 

Wharton,  not  being  legally  commissioned  Secretary  of  State,  could  not  as  such  be  ex  officio  a 
member  of  the  Returning  Board.  There  is  no  evidence  that  he  was  elected  member  of 
the  board,  and  it  is  not  satisfactorily  shown  that  he  did  take  the  required  oath  as  a 
member. 

Hatch  and  Da  Ponte  were  not  legally  elected  members  of  the  Betuming  Board.  The  law 
provides  that  *'  in  case  of  aoy  vacancy  by  death,  resignation  or  otherwise  by  either  of  the 
board,  then  the  vacancy  shall  be  filled  by  the  residue  of  the  Board  of  Returning  Officers." 
Warmoth,  Lynch  and  Herron  were  the  residue,  of  whom  two,  Lynch  and  Herron,  voted 
for  Longstreet  and  Hawkins,  and  Warmoth  voted  for  Hatch  and  Da  Ponte. 

Bovee,  the  Secretary  of  State  de  jure  acted  as  assistant  secretary  of  the  said  board  until  ho 
was  restored  to  his  office  under  the  decree  of  this  court,  after  which  he  voted  as  a 
member  of  the  Board. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Lynchy 
judge  of  the  Fourth  District  Court,  actiug  in  place  of  Hawkins, 
recused,  bellows  and  Bay,  for  A.  P.  Field,  intervenor  and  appellant. 
Semmes  <&  Moti,  for  defendants  and  appellees. 

Justices  concurring :     Ludeling,  Howell  and  Taliaferro. 

Justices  dissenting:    Wyly  and  Kenuard. 

The  opinion  of  the  court  was  delivered  by  Howell,  J. 

The  petition  of  the  State  on  the  relation,  etc.  in  this  case,  represents 
that  H.  C.  Warmoth,  F.  J.  Herron,  John  Lynch,  James  Longstreet  and 
Jacob  Hawkins,  constitute  the  legal  board  of  returning  officers  and 
are  duly  qualified  as  such,  for  making  the  returns  of  the  elections  held 
in  this  State  on  the  fourth  November,  1872,  and  that  Jack  Wharton, 
F.  H.  Hatch  and  Durant  Da  Ponte,  are  pretending  to  be  such  officers 
and  are  attempting  to  act  as  such,  and  are  interfering  with  the  above 
named  parties  in  the  discharge  of  their  official  duties.  The  petitioner 
prays  that  said  Wharton,  Hatch  and  Da  Ponte  be  cited  and  decreed 
to  be  intruders  into  and  usurpers  of  the  office  of  returning  officers  of 
elections,  and  that  said  Herron,  Longstreet  and  Hawkins  be  decreed 
to  be  such  officers. 

In  a  supplemental  petition  an  injunction  is  asked  for  restraining 

and  prohibiting  the  defendants  from  acting  as  such  returning  officers 

or  interfering  in  any  way  with  the  legal  board.     On  this  petition  a  rule 

to  show  cause  and  a  restraining  order  were  granted. 
To  this  rule  the  defendants  made  the  following  answer : 

1.  ''  The  petition  discloses  no  cause  of  action  of  which  this  oourt 
has  jurisdiction. 

2.  **  The  said  Wharton,  as  appears  by  the  affidavits  on  file,  was  duly 
appointed  to  discharge  the  duties  of  the  office  of  Secretary  of  State 
during  the  suspension  of  George  E.  Bovee,  and  he  is  actually  and 
peaceably  in  the  discharge  of  such  duties  now,  and  was  so  at  the  time 
the  petition  and  supplemental  petition  were  filed. 
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3.  '*  That  as  it  appears  by  the  affidavits  on  file,  he  and  F.  H.  Hatch 
and  Durant  Da  Ponte  were  duly  summoDed  to  sit  as  returniDg  officers 
for  the  election  held  on  the  first  Monday  of  November,  1872,  being  the 
fourth  day  of  said  month,  and  qualified  as  such,  and  their  election  and 
appointment  are  valid/' 

After  hearing  evidence  and  argument  on  both  sides,  the  judge  (Dib- 
ble) delivered  a  written  opinion,  in  which  he  held  that  the  informants 
were  the  legal  returning  officers  and  ordered  that  the  injunction  issue 
as  prayed  for. 

Two  days  afterwards,  to  wife,  twenty-first  December,  1872,  counsel 
for  the  defendants  moved  for  '^  a  new  trial  in  the  case  on  the  grounds 
that  the  judgment  rendered  is  contrary  to  law  and  evidence,  and  also 
because  the  plaintiff  and  relators  have  no  standing  in  court,  the  law 
under  which  relators  claim  having  been  repealed." 

This  rule  was  fixed  for  trial  on  the  twenty-fifth  of  the  same  month, 
on  which  day  it  appears  that  Judge  Elmore  presided,  having  been  in 
the  meantime  inducted  into  the  place  of  Judge  Dibble;  and  on  that 
day  an  exception  was  filed  by  defendants  ''to  the  petition  of  plaintiflls 
and  their  right  to  have  and  maintain  the  said  suit,  on  the  ground  of 
and  for  the  reason  that  the  court  has  no  jurisdiction  of  the  subject 
matter  thereof."  The  rule  for  a  new  trial  was  continued  to  the  second 
day  of  December,  when,  after  hearing  pleadings  and  counsel,  it  was 
taken  under  advisement,  and  on  the  next  day  (the  third)  the  Judge 
(Elmore)  granted  a  new  trial,  giving  as  his  reason  that  the  act  of  the 
legislature,  approved  twentieth  December,  1872,  had  repealed  the  act 
of  1870  creating  a  board  of  returning  officers,  and  consequently  no 
such  board  existed,  and  there  was  no  one  authorized  to  count  the  votes 
or  make  returns  of  the  election  of  1872,  until  new  appointments 
should  be  made  by  proper  authority.  On  the  same  day,  as  appears 
from  the  minutes  of  the  court  a  motion  was  made  by  defendants' 
counsel  and  granted  by  the  judge,  dissolving  the  injunction  issued  in 
the  case  and  dismissing  the  suit. 

From  the  transcript  of  appeal  it  appears  that  this  judgment  was 
not  signed  until  the  second  of  January,  1873,  when  the  record  of  the 
suit  having  been  transferred  to  the  Superior  District  Court,  and  the 
judge  thereof  being  recused,  it  was  signed  by  Judge  B.  L.  Lynch  of  the 
Fourth  District  Court,  who  granted  an  appeal  therefrom  to  A.  P.  Field, 
Attorney  General,  upon  his  allegation  that  he  was  aggrieved  thereby, 
and  his  affidavit  as  to  the  amount  of  his  interest  involved. 

The  defendants  have  filed  the  following  motion  in  this  court : 

'*  Now  come  the  appellees  and  move  to  dismiss  the  appeal  taken  in 
this  case  on  the  following  grounds: 

1.  "  The  judgment  was  rendered  by  W.  A.  Elmore,  Judge  of  the 
Eighth  District  Court  on  the  third  day  of  December,  1872,  and  was  of 
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a  cbaraoter  that  did  not  require  signature,  and  no  appeal  could  there- 
fore be  taken  after  the  lapse  of  ten  days  from  its  rendition. 

2.  *'That  no  judgment  rendered  by  the  said  Judge  of  the  Eighth 
District  Court  could  be  signed  by  the  Judge  of  the  newly  created 
Superior  District  Court. 

3.  ''That  that  portion  of  the  act  of  the  legislature  creating  the 
Eighth  District  Court,  which  authorized  the  appointment  of  a  judge  is 
unconstitutional,  null  and  void,  and  therefore  the  said  B.  L.  Lynch 
had  no  authority,  acting  in  the  place  of  Jacob  Hawkins,  recused,  to 
sign  said  judgment. 

4.  ''  That  A.  P.  Field,  the  appellant,  has  no  interest  whatever  in 
taking  this  appeal,  which  this  court  can  recognize. 

5.  **That  A.  P.  Field,  tlie  appellant,  has  no  interest  in  the  appeal 
taken  by  him,  inasmuch  as  the  plaintiff  returning  board  has  in  spite 
of  the  decision  of  the  inferior  court  exercised  the  authority  it  claims, 
canvassed  and  announced  the  result  of  the  election  as  to  the  office  of 
Attorney  General,  and  therefore  as  to  appellant  and  his  rights  the  said 
plaintiff  returning  board  is  functus  officio,  and  no  longer  can  exercise 
the  functions  it  claims  so  far  as  said  Field  is  concerned. 

6.  ''  That  said  appeal  is  made  returnable  on  sixth  January  from  a 
judgment  signed  second  January,  1873,  the  usual  period  of  citation, 
ten  days,  not  being  allowed  and  the  law  requiring  the  appeal  to  be  re- 
turnable in  ten  days. 

7.  ''The  judgment  was  not  signed  at  the  instance  or  on  the  motion 
of  Semmes  &  Mott  of  counsel  for  defendants,  and  if  this  fact  is  denied 
the  case  should  be  remanded  to  ascertain  the  truth,  and  the  court  had 
no  right  to  sign  a  judgment  unless  applied  to  by  the  party  in  whose 
favor  it  was  rendered.*' 

We  have  thus  detailed  the  proceedings  because  the  main  objections 
of  the  defendants,  before  us,  to  an  examination  and  decision  of  this 
cause  are  purely  technical,  and  we  must  therefore  be  careful  to  confine 
our  investigation  to  the  matters  only  which  are  really  and  properly 
presented  in  the  record.  And  in  this  connection  we  will  premise  that 
we  can  give  no  force  or  effect  to  the  document  filed  here  during  the 
argument,  which  bears  the  signature  of  the  judge  who  dismissed  the 
case  in  the  court  a  qua.  It  appears  simply  to  be  the  original  motion, 
in  the  handwriting  of  defendants'  counsel,  to  dissolve  the  injunction 
and  dismiss  the  suit,  filed  on  the  third  of  December,  and  entered  in 
the  minutes  of  that  date  for  the  first  and  only  time ;  there  is  no  date 
to  the  act  of  signing  and  nothing  to  show  when  it  was  signed;  (see  C. 
P.  543,  546) ;  it  is  not  contained  in  the  transcript  in  its  present  form 
and  is  no  where  referred  to  in  the  pleadings  or  record  in  either  the  in- 
ferior or  appellate  court,  and  it  is  inconsistent  with  the  grounds  of  the 
motion  to  dismiss  the  appeal.    We  therefore  lay  it  out  of  view. 
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Fini — The  first  ground  is  untenable.  The  judgment  is  one  dissolv- 
ing the  injunction  and  dismissing  the  suit.  It  is  therefore  a  final  judg- 
ment which  must  be  signed,  and  no  appeal  could  be  taken  from  it 
antil  it  was  signed,  which  was  done  on  second  January,  1873,  and  the 
appeal  was  properly  made  returnable  within  ten  days  from  that  date. 
C.  P.  546^3  La.  430;  19  An.  290.    Act  No.  45  of  1870,  J  7. 

Second — The  law  creating  the  Superior  District  Court  authorized  the 
judge  thereof  to  do,  in  the  cases  transferred  to  it  from  the  Eighth 
District  Court  which  was  abolished,  what  the  judge  of  the  latter  could 
have  done.    Act  No.  2  of  December  11,  1872. 

Third — Whether  or  not  the  appointment  by  the  Governor  of  the 
Judge  of  the  Eighth  District  Court  or  of  the  Superior  District  Court  is 
anconstitutional,  null  and  void,  can  not  b»  determined  in  this  collateral 
manner.  He  was  or  is  acting  under  such  color  of  authority  that  we 
can  not,  on  a  motion  to  dismiss,  go  behind  it  and  declare  it  an  absolute 
nullity.  In  the  case  of  each  of  said  courts  the  appointment  of  the 
judge  was  expressly  authorized  by  the  statute  creating  the  court,  as  in 
the  case  of  an  oiiginal  vacancy.  Whether  this  might  or  might  not  be 
sustained  as  constitutional,  in  a  proper  proceeding,  it  is  clear  that  this 
is  not  the  occasion  to  settle  the  question.  The  siiid  judge  was  or  is 
manifestly  an  officer  de  facto  at  least,  and  his  acts  must  bs  recognized 
just  as  tliose  of  an  officer  de  jure,  until  upon  a  regular  trial  he  is 
declared  not  to  be  an  officer.  13  An.  404;  16  Peters  194;  56  Peun. 
436;  15  Mass.  180;  13  Wendell  491. 

Fourth — The  alleged  want  of  interest  in  the  appellant  is  the  main 
ground  relied  on  by  defendants. 

It  was  contended  in  argument  that  the  district  court  was  without 
jurisdiction  because  the  matter  in  dispute  between  the  parties  is  too 
«mall,  and  hence  this  court  iias  no  jurisdiction. 

This  is  met  by  the  appellant  with  an  affidavit  of  one  of  the  mem- 
bers of  the  plaintiff  board  that  liis  pecuniary  interest  in  the  suit 
•exceeds  one  tliousand  dollars,  and  a  reference  to  act  No.  72  of  1871 
(p.  182),  shows  that  an  appropriation  was  made  for  the  compensation 
of  the  same  returning  officers.  This  mode  of  establishing  an  appeal- 
able interest,  under  such  circumstances,  is  fully  sanctioned  by  our 
jurisprudence.  See  20  An.  575;  22  An.  60Z;  21  An.  336,  448;  23  An. 
■580,  769.  In  addition  to  this  there  can  be  no  question  as  to  the  import- 
ance of  the  matters  involved  in  this  controversy.  It  affects  to  a  great 
«xtent  the  whole  political  fabric  of  the  State,  and  has  even  entered 
the  departments  of  the  federal  government.  Surely  a  subject  which 
thas  commanded  such  widespread  interest,  and  has  required  an  argu- 
ment of  three  hours  length  from  such  able  counsel  as  represents  the 
•defendants,  can  not  be  designated  as  too  insignificant  to  come  within 
the  consideration  of  the  Eighth  District  Court  of  New  Orleans  or  of 
this  court. 
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The  object  of  the  limitation  ib  the  constitution  to  the  jurisdiction  of 
this  tribunal,  is  simply  to  exclude  from  it  such  controversies  between^ 
litigants  as  are  of  minor  importance.  This  case  is  not  of  that  class. 
Under  every  constitution  of  this  State,  containing  limitations  of  juris- 
diction,  this  court  has  entertained  jurisdiction  of  suits  of  separation 
from  bed  and  board  and  of  divorce,  where  there  was  no  appreciable 
money  value  involved.  See  19  La.  567.  And  so  too  of  suits  by  slaves 
for  their  freedom,  13  An.  406.  The  interest  ot  the  State  and  of  the 
people  of  the  State  in  the  correctness  of  the  ruling  of  the  Eighth  Dis- 
trict Court  of  New  Orleans  in  this  proceeding  is  of  such  magnitude^ 
that  we  would  be  derelict  if  we  should,  upon  such  bald  technicality, 
refuse  to  entertain  jurisdiction  of  the  cause,  even  if  there  were  no 
pecuniary  interest  shown,  which  however  has  been  done.  The  chief 
reliance  however  seems  to  be  on  the  fact  that  A.  P.  Field,  in  whose 
name  the  appeal  is  taken,  is  a  third  person  without  interest,  and  the 
case  of  the  State  ex  rel.  Sullivan  v.  Mount,  21  An.  755,  is  cited  as  con- 
clusive against  his  right  to  appeal. 

In  that  case  this  court  said^  ^'from  his  own  statements  we  could  not 
perceive  that  the  appellant,  a  third  party,  had  any  interest  whatever 
in  the  matter  in  dispute,"  and  dismissed  the  appeal.  Without  ques- 
tioning the  conclusion  arrived  at,  it  does  not,  in  our  opinion,  settle 
the  point  as  to  the  appeal  in  this  case  where  the  statements  of  the 
appellant  do  make  his  interest  apparent.  Every  case  must  be  deter- 
mined upon  its  own  facts  and  merits. 

A  reference  to  the  plain  provisions  of  the  law  on  this  subject  will 
furnish  a  safe  guide.  Art.  571  C.  P.,  says:  **The  right  of  appeal  is 
given,  not  only  to  those  who  were  parties  to  the  cause  in  which  a 
judgment  has  been  rendered  against  them,  but  also  to  third  persons 
not  parties  to  such  suit,  when  such  third  persons  allege  that  they  have 
been  aggrieved  by  the  judgment.*' 

This  seems  to  be  unambiguous.  It  must  be,  of  course,  applied  with, 
reference  to  the  constitutional  jurisdiction  of  this  court.  If  the  mat- 
ter in  dispute  involved  in  this  suit,  is  such  as  to  demand  or  authorize 
the  action  of  this  court,  the  right  to  appeal  is  accorded  by  the  above 
article  to  third  persons,  who  allege  that  they  are  aggrieved  by  the 
judgment  rendered  in  a  suit  between  other  parties.  The  law  does  not 
say  that  such  judgment  shall  be  res  judicata  against  the  third  persons 
to  entitle  them  to  appeal.  It  does  not  say  that  they  shall  have  such 
right  of  action  against  one  of  the  parties  ae  to  sustain  an  intervention 
in  their  suit,  and  claim  the  very  thing  which  one  of  the  parties  is 
claiming.  The  only  condition  is  they  must  make  a  reasonable  show- 
ing that  the  judgment  complained  of  is  calculated,  in  its  effects,  to  in- 
jure them.  Now  in  this  case,  A.  P.  Field  has  made  the  requisite  alle- 
gation, supported  by  his  affidavit.    And  he  has  made  it  apparent  to* 
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oar  minds  that  he  is  aggrieved  by  the  judgment  appealed  from,  which 
annuls  the  authority  by  which  he  was  declared  to  be  elected  Attorney 
Greneral  of  the  State,  whose  salary  is  five  thousand  dollars  per  annum,, 
and  the  return  of  the  plaintiff  board  is  the  foundation  of  his  title  to 
his  office.  Under  the  law  it  is  not  necessary,  in  support  of  his  right  of 
appeal,  that  he  should  demand  in  this  suit  to  be  declared  legally 
elected  nor  that  he  should  seek  to  regulate  the  judgment  as  between 
the  parties  to  the  suit,  but  simply  to  regulate  it  so  far  as  it  affects  him. 
The  difficulty  of  adjusting  the  rights  involved  in  a  litigation  does  not 
control  the  right  of  action.  The  cases  in  20  An.,  21  An.,  22  An.  and  2^ 
An.,  above  cited,  support  the  right  of  the  appellant  to  this  appeal. 
That  of  the  State  ox  rel.  Byerly  v.  Judge,  23  An.  768,  was  much  less 
favorable  to  such  right  than  this  case  is,  and  in  that  case  we  sustained 
Byerly's  right  as  a  third  person  to  appeal. 

But  the  interest  of  A.  P.  Field  as  the  attorney  general  of  the  State, 
by  whom  such  actions  as  this  may  be  brought,  is  such  as  to  make  it 
appropriate  in  him  to  ask  a  revision  of  the  judgment  rendered  in  the 
court  of  the  first  instance.  If,  however,  there  should  be  a  reasonable 
doubt  as  to  the  right  of  appeal  now  before  us,  under  the  well  estab- 
Ushed  jurisprudence  of  this  court  we  would  maintain  it  as  a  constitu- 
tional right. 

Fifth — What  is  said  above  dispo.aes  practically  of  the  ground  that 
the  appellant  has  no  interest,  because  the  plaintiff  board  has  exercised 
its  authority  in  his  behalf  and  is  now  fitncttM  officio.  His  interest  la- 
in having  the  legality  of  said  board  established  at  the  time  it  was- 
exercising  its  functions.  He  does  not  pretend  that  said  board  shall 
again  act  in  his  belialf,  but  that  it  shall  be  decreed  to  have  been  the 
legal  board  of  returning  officers,  when  it  declared  his  election. 

Sixth — The  objection  that  full  ten  days  were  not  allowed  to  bring  up^ 
the  appeal  is  without  force.  The  law  directs  that  the  appeal  in  such 
cases  shall  be  returnable  within  ten  days  after  the  judgment  of  the 
lower  court.  The  return  day  may  be  in  less  but  not  more  than  tea 
days. 

SevetUh — It  is  immaterial  at  whose  instance  the  judgment  was  signed. 
The  law  requires  the  judge  to  sign  all  definitive  judgments.     C.  P.  546.. 

Our  conclusion  is  that  this  appeal  is  properly  taken  and  the  motioa 
to  dismiss  is  refused. 

The  answer  of  the  defendants  to  the  rule  nm  pleads  no  cause  of 
action,  and  puts  at  issue  the  right  of  the  respective  parties  to  be  de- 
clared the  legal  returning  officers. 

Upon  the  plea  or  exception  thus  made  it  was  contended  in  argument 
that  the  board  of  returning  officers  is  not  an  officer  within  the  contem- 
plation of  the  law,  and  therefore  the  suit  should  not  be  brought  under 
the  intrusion  act.    The  counsel  could  hardly  be  serious  in  this»  as  ia 
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another  part  of  his  argument  he  insisted  that  it  was  a  court  vested 
with  powers  to  judge.  Be  that  as  it  may,  the  members  ot  the  board 
are  designated  as  officers  in  the  act  itself  creating  it.  '^  Ao  office  is  a 
right  to  exercise  a  public  function  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it.*'  An  officer  is  one  **  lawfully  invested 
with  an  office."  Bouvier,  verho  Office.  The  fact  that  no  emoluments  or 
fees  are  fixed  in  the  law  itself  does  not  necessarily  imply  that  none 
will  be  given  or  that  none  are  attached  to  the  office.  In  this  case  the 
contrary  appears  to  be  true^  and  it  comes  clearly  within  the  above 
definition.    * 

It  was  also  contended,  somewhat  vaguely  it  is  true,  that  the  matters 
at  issue  are  not  properly  questions  to  be  determined  by  the  judiciary. 
We  have  heard  no  good  reason  to  sustain  this  prop  isition,  nor  can  we 
imagine  any.  It  is  not  and  can  not  be  denied  that  we  have  a  consti- 
tution and  laws  made  in  conformity  thereto  in  this  State  ;  and  it  is  the 
province  of  courts  to  decide  on  the  rights  which  conflicting  parties 
•oan  legally  set  up  under  them.  ^'Constitntions  and  laws  precede  the 
judiciary,  aqd  we  act  only  under  and  after  them,  and  as  to  disputed 
rights  beneath  them  rather  than  disputed  points  in  making  them. 

When  claims  ot  individuals  come  in  conflict  under  them,  it  is  the 
true  province  of  the  judiciary  to  decide  what  they  rightfully  are  under 
such  constitution  and  laws,  rather  than  to  decide  whether  those  con- 
stitutions and  laws  have  been  rightfully  or  wisely  made.''  7  How.  22. 
Two  sets  of  individuals  claim  to  be  the  legal  board  ot  returning  offi- 
cers. It  is  difficult  to  conceive  why  this  is  not  a  judicial  question.  It 
is  the  province  of  courts  to  say  what  the  law  i&—ju8  dicere.  Because 
the  law  makes  it  the  duty  of  the  Grovernor  to  open,  in  the  presence  of 
the  said  returning  officers,  the  statements  of  the  supervisors  of  regis- 
tration, it  can  not  be  inferred,  as  counsel  intimate,  that  he  is  vested 
with  the  extraordinary  discretion  to  determine  who  are  the  returning 
officers  under  the  law.  No  such  power  or  discretion  is  conferred  on 
him. 

The  next  objection  is  that  the  law  signed  by  the  Governor  on  the 
twentieth  November,  1872,  relative  to  elections,  repealed  the  election 
law  of  1670  which  created  the  board  of  returning  officers,  and  thereby 
•destroyed  their  office. 

If  this  were  so,  the  action  of  the  judge  of  the  Eighth  District  Court 
in  granting  a  new  trial  and  subsequently  dissolving  the  injunction  and 
•dismissing  the  suit,  were  nullities  for  want  of  parties  to  stand  in  judg- 
ment. But  we  are  clearly  of  opinion  that  no  such  effect  followed  the 
passage  of  the  said  act. 

Both  laws  were  enacted  to  regulate  elections  in  this  State;  the  one 
of  the  later  date  is  but  a  revision  and  re-enactment  of  the  former, 
with  such  emendations  as  were  deemed  necessary.    The  new  law,  it  is 


NEW  ORLEANS,  JANUARY,  1873.  11 


state  ex  reL  Attorney  eenenl  v.  Wharton  et  ala. 


tme,  contains  a  repealing  clause,  but  it  coold  not  have  been  tbe  inten- 
tion of  the  legislators  to  repeal  or  destroy  what  they  had  carefully 
guarded  in  the  new  law.  The  office  of  the  board  of  returning  officers 
is  not  abolished,  but  is  preserved  in  the  act  signed  on  twentieth  No- 
vember, 1872.  The  mode  of  filling  the  office  alone  is  changed.  Under 
article  122  of  the  constitution,  the  old  members  continued  in  office  to 
discharge  the  duties  imposed  on  them  by  the  law,  until  their  succes- 
sors were  inducted  into  office,  and  by  the  election  law  they  were  to 
<;ontinue  in  session  until  the  returns  are  completed.  Such  is  the  doc- 
trine enunciated  in  State  ex  rel.  Holmes  v,  Wiltz,  11  An.  439;  State  v, 
Kreider,  21  An.  482;  and  State  v.  Brewer,  22  An.  273. 

It  is  very  clear  that  the  provisions  of  the  act  of  1872  were  intended  to 
apply  only  to  elections  held  under  it  after  its  passage,  and  by  no  correct 
or  admissible  rule  of  construction  can  its  repealing  clause  be  held  to 
defeat  an  election  had  under  the  previous  law  and  the  results  thereof 
not  yet  ascertained.  It  would  be  worse  than  trifling  with  the  right  of 
suffi-age  thus  to  change  laws  regulating  elections.  The  difficulty  is  not 
remedied  by  the  theory  suggested  by  counsel,  that  aiter  the  approval 
of  the  new  statute,  the  Governor,  ex  necessitate  rei,  must  or  could 
appoint  a  new  board  to  complete  what,  by  his  own  act,  the  former 
board  was  rendered  powerless  to  complete.  Such  a  necessity  could  not 
be  created  by  him  for  such  a  purpose.  It  is  inconsistent  with  and 
opposed  to  our  republican  system  of  government.  The  Governor  is 
not  vested  by  the  new  law  with  authority  to  appoint  the  returning 
officers.  They  are  to  be  elected  by  the  Senate,  and  the  Senate  as 
elected  had  to  be  organized  before  it  could  elect,  and  its  organization 
depended  on  the  result  of  said  election. 

On  the  merits  of  this  case  there  is  no  serious  difficulty. 

By  the  act  100  of  1670,  under  which  the  election  was  held  on  the 
fourth  of  November,  1872,  the  Governor,  the  Lieutenant  Governor, 
the  Secretary  of  State  and  John  Lynch  and  T.  C.  Anderson,  or  a 
majority  of  them,  were  the  returning  officers  ot  said  election,  and  a 
majority  of  such  majority  constituted  a  quorum.  Two  of  them,  the 
Li(-utenaut  Governor  and  T.  C.  Anderson  were  disqualified  from  acting 
because  of  being  candidates.  These  officers  were  required  to  meet 
within  ten  days  after  the  election  to  canvass  and  compile  the  state- 
ments of  votes  made  by  the  supervisors  of  registration,  and  make 
returns  of  the  election  to  the  Secretary  of  State,  and  to  continue  in 
session  until  such  returns  are  completed.  Four  of  them,  the  Governor, 
Lieutenant  Governor,  the  Secretary  of  State  and  John  Lynch,  met  on 
the  twelfth  of  November,  and  after  selecting  Governor  H.  0.  Warmoth 
President,  and  John  Lynch,  Secretary  of  the  board,  and  discussing 
the  question  of  the  disqualification  of  two  members,  adjourned  to  meet 
on  the  next  day.    The  minutes  of  these  two  meetings  as  kept  by  the 
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president  and  by  the  secretary  of  the  board  are  in  the  record,  and  they 
substantially  correspond  up  to  a  certain  point  of  the  proceedings  on 
the  second  day. 

We  will  adopt  the  minutes  signed  by  H.  C.  Warmoth,  up  to  that 
point,  to  wit: 

**  The  board  met  at  eleven  o'clock,  Tuesday  November  12,  1872,  at 
the  Governor's  parlor,  in  the  State  House. 

"Present:  Messrs.  Warmoth,  Governor;  Pinchback,  Lieutenant 
Governor  j  Herron,  Secretary  of  State,  and  John  Lynch. 

"  Mr.  Herron  raised  the  question  of  the  qualification  of  Messrs. 
Pinchback  and  Anderson  to  act  as  members  of  the  board. 

"  Mr.  Waimoth  asked  for  time  to  examine  the  question  and  for  the 
presence  of  Mr.  Anderson. 

*'  After  much  debate  the  board  adjourned  to  meet  at  12  M.,  November 
13,  at  the  Governor's  office.  At  12  M.  the  board  met  pursuant  to 
adjournment.  Present:  Messrs.  Warmoth,  Lynch,  Pinchback  and 
Herron. 

''Chief  Justice  Ludeling  appeared  to  swear  in  the  members  of  the 
board,  and  each  took  the  oath  with  the  exception  of  Mr.  Pinchback. 

"  On  motion  of  Mr.  Lynch  it  was  ordered,  that  by  reason  of  ineligi- 
bility, Messrs.  Pinchback  and  Anderson  be  not  permitted  to  act  as 
members  of  the  board. 

'^  Mr.  Pinchback  asked  the  opinion  of  the  Chief  Justice,  who  took 
the  same  view. 

**  Mr.  Pinchback  acquiesced  in  the  action  of  the  board  and  withdrew* 

*'  Mr.  Jack  Wharton  then  appeared  and  presented  a  commission  from 
the  Governor  as  Secretary  of  State,  exhibited  his  oath  of  office  aa 
Secretary  of  State,"  etc.        •        •        • 

Just  here  the  difference  in  the  two  accounts  of  the  proceedings 
begins.  Warmoth  states  that  Wharton  exhibited  his  oath  as  a  member 
of  the  board  a:nd  took  his  seat ;  that  F.  H.  Hatch  and  Da  Ponte  were 
elected  by  the  votes  of  himself  and  Wharton  (Lynch  not  voting)  to 
fill  the  vacancies ;  that  Hatch  and  Da  Ponte  were  then  sworn  by  Judge 
Cooley  and  took  their  seats ;  that  at  this  point  General  Herron  stated 
that  the  proceedings  were  irregular  and  left  the  room,  followed  by 
Lynch. 

Lynch,  the  regular  secretary  of  the  board,  gives  a  somewhat  different 
account,  and  shows  that  he  and  Herron  voted,  after  formal  nomination^ 
for  James  Longstreet  and  Jacob  Hawkins  to  fill  the  vacancies,  and  that 
he  and  Herron  voted  no  upon  the  nomination  of  Hatch  and  Da  Ponte 
made  by  Warmoth,  after  which  he  and  Herron  left  the  room. 

We  think  there  can  be  no  doubt  that  the  effort  to  make  Wharton  a. 
member  of  the  board  was  a  total  failure.  Herron  is  described  by 
Warmoth  himself  as  Secretary  of  State  and  a  member  of  the  board 
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by  virtue  of  such  office  up  to  the  appearing  of  Wharton,  during  the 
proceedings  on  the  second  day  of  the  meeting.    The  order  suspending 
Bovee  as  Secretary  of  State  and  appointing  Herron  by  the  Governor,  on 
the  twenty-ninth  August,  1871  (which  was  before  us  in  the  case  of  the 
State  ex  rel.  Bovee  v,  Herron),  is  in  this  record  as  a  part  of  Wharton's 
testimony.     This  document,  the  above  named  suit,  and  the  published 
statutes  of  the  State  since  August,  1871,  show  that  Herron  was  de  facto 
Secretary  of  State,  and  according  to  the  opinion  in  the  suit  just  named 
and  the  constitution  and  laws  of  the  State  the  Governor  was  wholly 
without  legal  authority  to  suspend,  remove  or  appoint  said  officer. 
The  extrusion  and  exclusion  of  Bovee  from  the  office  by  the  Governor 
did  not  and  could  not  vest  in  the  Governor  the  control  of  the  office, 
with  the  right  to  put  in  and  put  out  the  occupants  thereof  at  his 
pleasure.    His  attempted  appointment  of  Wharton  was  an  absolute 
nullity  and  gave  Wharton  no  color  of  authority  to  act  either  as  Secre- 
tary of  State  or  member  of  the  Board  of  Returning  Officers.     Owing 
to  the  manner  in  which  the  case  of  the  State  ex  rel.  Bovee  v.  Herron, 
decided  finally    about   the  time  of  the  events  above  narrated  was 
managed,  there  was  a  final  judgment  of  a  court  of  competent  jurisdic- 
tion  decreeing  the  suspension   of  Bovee  as  Secretary   of  State  and 
appointment  of  Herron  to  discharge  the  duties  thereof  to  be  legal; 
and  the  effect  of  that  judgment  continued  until  the  decision  by  this 
court  (about  second  December,  1872,)  just  referred  to.    Hence,  as  to 
the  world,  Herron  was  the  acting  Secretary  of  State  at  the  above  date 
and    it    was  not   in  the  power  of   the  Governor  to    remove  him — 
the    Governor    having  no   control   of   said    office.       There  was    no 
vacancy  in  the  office,  Bovee  being  only  suspended  or  excluded,  and 
yet  the  commission  of  Wharton,  dated  thirteenth  November,  1872,  the 
day  he  claimed  to  be  a  member  of  the  board,  shows  that  he  was 
appointed  Secretary  of  State  without  any  reference  to  any  removal  or 
vacancy — a  commission  without  any  effect. 

There  is  no  pretense  that  Wharton  was  elected  a  member  of  the 
board,  and  it  is  not  satisfactorily  shown  that  he  did  take  the  required 
oath  as  a  member.  It  follows  that  as  Wharton  was  without  any 
official  authority  or  standing,  his  pretended  vote,  as  a  member  of  the 
board  of  returning  officers  on  the  nomination  of  Hatch  and  Da  Ponte, 
was  equally  without  legal  effect,  and  that  the  said  Hatch  and  Da  Ponte 
were  not  elected  members  of  said  board,  a  majority  not  having  voted 
for  them;  but  that  Longstreet  and  Hawkins,  who  received  a  legal 
majority  of  the  votes  were  duly  elected,  and  they  with  Warmoth, 
Herron  and  Lynch  constituted  the  legal  board,  a  majority  of  whom 
could  act.  The  law  provides  that  'Mn  case  of  any  vacancy  by  death, 
resignation  or  otherwise  by  either  of  the  board,  then  the  vacancy  shall 
be  filled  by  the  residue  of  the  board  of  returning  officers."    Warmoth, 
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Lynch  and  Herron  were  the  residae,  of  whom  two,  Lynch  and  Her- 
ron,  it  is  shown,  voted  for  Longstreet,  and  Hawkins  and  Warinoth 
Toted  for  Hatch  and  DaPonte.*  It  appears  from  tbe  record  that  Bovee 
acted  as  assistant  secretary  of  the  said  board  antil  he  was  restored  to 
his  office  under  the  decree  of  this  court,  after  which  he  acted,  it  seems,, 
as  a  member  of  the  board. 

Our  conclusion  is  that  at  the  institution  of  this  suit  Warmoth,  Her- 
ron, Lynch,  Longstreet  and  Hawkins  were  the  legal  board  of  returning 
officers  under  the  law  of  1870  (No.  100),  for  the  election  on  the  fourth 
day  of  November,  1872;  that  the  defendants,  Wharton,  Hatch  and 
Da  Ponte  were  intruders;  that  the  injunction  against  them  properly 
issued;  that  the  act  No.  89  of  twentieth  November,  1872,  did  not  have- 
the  effect  of  abolishing  the  said  board  of  returning  officers,  who  met 
on  the  twelfth  November,  1872,  and  were  by  the  first  mentioned  law 
required  to  '^continue  in  session"  until  the  returns  of  said  election 
were  completed;  and  that  the  judge  of  the  Eighth  District  Court  for 
the  parish  of  Orleans  erred  in  dissolving  the  said  injunction  and  dis- 
missing this  suit. 

It  is  therefore  ordered  and  adjudged  that  the  Board  of  Returning 
Officers,  composed  of  H.  C.  Warmoth,  F.  J.  Herron,  John  Lynch,  James- 
Longstreet  and  Jacob  Hawkins,  was  the  legal  board  of  returning 
officers  of  elections  of  the  State  of  Louisiana,  and  it  is  decreed  that 
the  judgment  of  the  court  a  qua  be  avoided  and  reversed  so  far  as  the 
appellant  is  concerned,  and  that  the  defendants,  appellees,  pay  costs 
of  this  appeal. 


Wtly,  J.,  dissenting.  The  judgment  of  a  court  witiiout  jurisdiction 
ratione  matericB  is  a  nullity  so  absolute  it  need  not  be  pronounced* 
The  court  will  notice  the  want  of  jurisdiction  ex  propria  motu. 

It  is  well  settled  tliat  an  intervention  is  not  allowable  where  the 
party  seeking  to  intervene  would  have  no  separate  cause  of  action 
against  either  or  both  of  the  litigants,  or  where  he  lias  no  claim  to  the 
immediate  object  of  the  citation. 

The  immediate  object  of  the  litigation  in  the  case  before  us  is  to 
determine  the  title  to  the  offices  of  the  returning  board  of  election,, 
under  act  No.  100  of  the  acts  of  1870. 

The  controversy  is  between  the  relators  and  the  defendants  for  these 
offices. 

A.  P.  Field,  who  intervenes  and  brings  up  this  appeal,  does  not 
claim  the  offices  in  dispute.    He  holds  the  office  of  Attorney  General; 
and  as  neither  the  relators  nor  the  defendants  set  up  claim  to  his  office, 
or  attempt  in  any  manner  to  impede  the  administration  thereof,  he  has. 
no  cause  of  action  against  either  of  them. 
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He,  therefore,  has  no  right  to  intervene,  because  the  law  will  not 
allow  a  party  to  thrust  himself  into  a  litigation  he  would  be  prohibited 
from  instituting  for  himself.  The  object  of  interpleading  is  to  abridge 
litigation  and  avoid  the  multiplicity  of  suits. 

Having  no  cause  of  action  ag  tinst  either  of  the  litigants  and  not 
claiming  the  offices  in  (iispute,  how  can  A.  P.  Field  interplead,  and  by 
appealing  protract  a  vexatious  litigation  dropped  by  the  original 
parties  f 

Such  pleading  is  not  allowable  in  ordinary  suits. 

But  this  is  a  proceeding  under  the  intrusion  act  to  determine  whether 
the  relators  or  the  defendants  are  entitled  to  the  offices  of  the  return- 
ing board  of  election,  under  the  act  of  1870. 

The  law  provides  that  suits  of  this  character  must  be  brought  in  the 
name  of  the  State  on  the  relation  of  the  District  Attorney  or  the 
Attorney  General,  against  the  party  accused  of  intruding  into  or 
unlawfully  holding  an  office;  that  the  name  of  the  person  claiming  to- 
be  rightiully  entitled  to  said  office  may  be  joined  as  plaintiff  with  the 
State,  and  that  when  the  intrusion  is  made  apparent  the  court  may 
decide  the  defendant  to  be  an  intruder,  eject  him  from  office,  and 
order  that  the  person  joined  with  the  State  as  plaintiff  may  be 
inducted  into  office.     Acts  of  1868,  pages  71  and  199. 

No  provision  is  made  for  an  intervention  in  a  suit  of  this  kind,  and 
in  my  opinion  it  is  not  allowable. 

If  a  controversy  for  a  certain  office  be  settled  improperly  under  a 
proceeding  of  this  character,  and  the  person  inducted  into  office  is  not 
entitled  to  it,  as  against  a  third  party  who  was  not  joined  as  plaintiff 
with  the  State,  the  rights  of  such  third  [tarty  are  in  no  manner  im- 
paired. He  can  by  muudamus,  if  necessary,  compel  the  District  At- 
torney or  the  Attorney  General  to  institute,  in  his  behalf,  a  proceed- 
ing ilk  the  name  of  the  State,  under  the  intrusion  act,  and  have  his 
title  to  the  office  established  and  the  previously  successful  litigant 
ejected  therefrom.  After  the  time  for  contesting  the  el*  ction  has 
passed,  the  only  suit  to  establish  title  to  office  that  can  be  brought,  is 
a  suit  under  the  intrusion  act,  and  that  as  before  remarked  must  be 
brought  in  the  name  of  the  State.  The  State,  as  before  remarked  by 
this  court,  must  rake  the  initiative;  no  one  can  litigate  for  office, 
under  that  statute,  in  his  own  name.  And  if  a  person  can  not  in  his 
own  name  bring  an  action  for  tlie  office  he  claims,  how  can  he  accom- 
plish the  same  object  by  filiug  a  petition  of  intervention  in  his  own 
name,  setting  up  his  separate  demand? 

As  I  understand  the  intrusion  law  no  one  will  be  allowed  to  demand 
an  office  in  this  State  in  a  proceeding  in  his  own  name,  whether  he 
pleads  directly  in  a  separate  action,  or  whether  he  interpleads  in  aou 
action  between  other  parties. 
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Whenever  he  sees  fit  to  set  up  his  demand  for  an  office  the  statutes 
to  which  I  have  referred  prescribes  the  precise  form  or  mode  of 
procedure  in  which  he  must  bring  that  demand  in  order  that  the 
court  may  decide  the  title  to  the  office. 

If  the  State  under  the  intrusion  law  must  be  the  prominent  litigant 
«nd  no  demand  for  office  can  be  set  up  except  in  the  name  of  the  State, 
how  can  there  be  an  intervention  Y  Can  the  State  intervene  in  her 
•own  suit  Y  Can  the  State  suing  for  A  set  up  a  separate  demand  in  her 
•own  suit  in  behalf  of  B  ?  Can  the  same  party  be  both  plaintiff  and 
intervener  in  the  same  suit  ?  Such  a  proposition  to  a  legal  mind  is 
utterly  absurd.  But,  then,  how  are  the  rights  of  several  persons 
claiming  a  particular  office  to  be  determined  without  numerous  suits, 
which  the  law  abhors.  The  answer  is  plain  and  simple.  It  is  found 
in  section  nine  of  the  intrusion  law,  being  act  No.  58  of  the  acts  of 
1868.  It  is  in  these  words:  ^*  That  where  several  persons  claim  to  be 
entitled  to  the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons  in  the  same  action  in  order  to  try  their  respec- 
tive rights  to  such  office  or  ft'anchise." 

Here,  then,  to  simplify  pleading  and  to  settle  conflicting  titles  to 
office,  the  State  has  enacted  a  law  by  which  she  can  in  her  own  name, 
in  one  action,  sue  all  the  claimants  to  the  office  in  dispute,  and  in  the 
«ame  action  "  try  their  respective  rights  to  such  office  or  franchise." 
From  the  very  language  of  the  law  it  is  apparent  that  no  interpleading 
was  contemplated  by  the  law-giver.  And,  indeed,  under  the  statute  it 
could  not  be  done,  because,  as  before  observed,  the  State  alone  can 
bring  the  suit  and  she  can  not,  in  the  same  action,  occupy  two  contra- 
dictory positions,  that  of  plaintiff*,  the  prominent  litigant,  and  that  of 
intervener,  a  third  party,  a  stranger  to  the  suit.  Is  it  doubted  that  the 
State  is  the  real  litigant  in  suits  under  the  intrusion  law?  I  point  to 
the  State  v,  Kreider,  21  An.  482,  and  numerous  other  decisions  wherein 
this  court  has  so  often  affirmed  it ;  and  I  refer  to  the  statute  itself. 

It  is  well  settled  that  in  a  contest  for  office  the  pecuniary  interest 
involved  is  the  amount  of  the  salary. 

In  the  suit  before  us  there  is  no  salary  at  all.  Consequently,  as 
between  the  original  parties,  the  matter  in  dispute  does  not  exceed 
$500,  and  this  court  is  without  jurisdiction  ratione  materia. 

To  ascertain  the  jurisdiction  of  this  court  it  is  idle  to  discuss  gen- 
eral principles,  or  to  cite  the  adjudications  of  the  Supreme  Court  of 
the  United  States,  because  it  does  not  spring  from  such  sources.  The 
jurisdiction  of  this  court  is  limited  and  defined  in  precise  terms  in  the 
Constitution  of  this  State,  the  instrument  creating  it,  and  beyond  these 
limitations  we  can  not  go  without  usurpation. 

This  court  has  only  appellate  jurisdiction,  *' which  shall  extend  to 
all  cases  where  the  matter  in  dispute  shall  exceed  five  hundred  dol- 
lars.;"   •     •     ♦    Article  74,  Constitution  of  1868. 


NEW  ORLEANS,  JANUARY,  1873.  17 

state  ex  rel.  Attorney  General  ▼.  Wharton  et  als. 

Bat  the  interveDor  and  appellant  contends  that  as  his  salary  of 
Attorney  General  is  $5000,  he  has  a  pecuniary  interest  in  this  litiga- 
tion exceeding  $500,  and  therefore  the  court  as  to  him  has  jurisdiction. 
For  argument  let  us  assume  that  this  is  so.  We  then  have  the 
anomaly  of  a  jurisdiction  as  to  one  litigant  and  no  jurisdiction  as  to 
the  others,  and  positively  no  jurisdiction  as  to  the  offices  in  contro- 
versy, the  immediate  object  io  dispute,  and  of  the  litigation. 

The  matter  in  dispute  between  **  A"  aud  **  B" — tlie  very  object  of 
their  litigation  has  a  pecuniary  value  less  than  five  hundred  dollars; 
neither  can  appeal  to  this  court  for  want  of  jurisdiction ;  the  difficulty 
can  be  obviated;  the  judgment  below  can  be  revised;  all  that  is  neces- 
sary is  for  a  third  party  to  aver  that  as  he  owns  some  otlier  object 
worth  five  thousand  dollars,  he  has  a  pecuniary  interest  in  the  contro- 
versy exceeding  five  hundred  dollars,  and  therefore  can  intervene  and 
appeal. 

If  the  doctrine  contended  for  be  true,  all  the  cases  decided  by  the 
inferior  courts  of  this  State,  including  justices  of  the  peace,  may  in 
the  same  manner,  be  brought  before  this  court  for  revision.  Such  a 
proposition  is  unreasonable  and  absurd. 

In  my  judgment  the  title  to  an  office,  the  salary  of  whicii  is  less 
than  five  hundred  dollars,  can  not  be  determined  by  this  court  for 
want  of  jurisdiction  rathne  materieB,  it  matters  not  who  is  the  appel- 
lant, and  it  matters  not  how  many  affidavits  are  filed  setting  up  a  pe- 
cuniary interest  exceeding  the  amount  of  the  salary. 

"  A  third  party  appealing  Irom  a  judgment  must  show  a  direct  pe- 
cuniary interest  in  the  subject  matter  of  tlie  suit.''  State  ex  rel.  Bel- 
den,  Attorney  General  v.  Markey,  Kaiser,  et  als.  21  An.  743;  1  N.  S. 
308;  4  N.  S.  342;  2  R.  391. 

The  subject  matter  of  this  suit  is  the  title  to  the  offices  of  returning 
board  of  election,  under  act  No.  100  of  the  act*  of  1870,  to  which 
offices  there  is  no  salary.  Therefore  neither  the  original  litigants  nor 
the  intervenor  h»H  a  direct  pecuniary  interest  in  the  subject  matter  of 
this  suit,  and  therefore  can  not  appeal,  because  this  court  is  without 
jurisdiction  ratione  matenw. 

It  is  therefore  my  judgment  that  if  an  interveutiou  in  a  case  like 
this  were  allowable,  and  if  a  third  party  could  intervene  and  appeal 
from  a  judgment  not  appealable  by  the  original  litigants  (because  the 
matter  in  dispute  is  less  than  $5U0),  the  intervenor,  A.  P.  Field,  has 
not  shown  a  direct  pecuniary  interest  in  this  suit  sufficient  to  entitle 
him  to  the  appeal  or  sufficient  to  give  this  court  juiisdictiou. 

If  he  had  been  joined  as  plaintiff  with  the  State  in  this  suit,  he 
could  not  appeal,  because  the  subject  nuttter  of  the  suit  is  less  than 
$500.     The  argument,  however,  is  urged  that  Field  has  a  direct  pecu- 
niary interest  in  this  case,  because  as  the  delay  for  contesting  elections 
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has  passed  (more  than  teu  days  after  the  election  having  elapsed),  he 
has  no  other  way  to  vindicate  his  title  to  the  office  of  Attorney  General. 
That  if  the  board  by  whom  he  was  returned  as  elected  was  not  the 
lawful  returning  board,  then  his  title  to  the  office  has  no  basis  upon 
which  to  rest.  Consequently  his  entire  salary  as  Attorney  General  is 
involved  in  this  controversy  between  the  two  returning  boards.  The 
answer  to  this  argument  is  two-fold : 

First — The  controversy  between  these  returning  boards  in  no  way 
prevented  him  from  iustituting,  within  proper  time  the  usual  proceed- 
ings to  contest  the  election. 

Second — His  title  to  tbe  office  of  Attorney  General  can  not  now  be 
determined  as  against  H.  N.  Ogden,  bis  opponent  at  the  election^ 
because  the  latter  is  not  a  party  to  this  proceeding.  Besides,  in  a 
controversy  for  one  office  tbe  title  to  another  office  (separate  and 
distinct)  can  not  be  determined.  A  proceeding  *' under  the  intrusion 
act*'  can  only  determine  the  title  to  the  office  in  dispute,  and  no  one 
can  become  a  party  to  that  proceeding  wbo  does  not  claim  the  imme- 
diate object  of  the  litigation. 

If  A.  P.  Field,  who  was  returned  as  elected  Attorney  General,  can 
intervene  in  this  coutroversy,  every  candidate  for  office  at  the  late 
election,  every  person  expecting  an  office  if  bis  party  prevails,  and 
every  person  incidentally  or  remotely  interested  in  the  settlement  of 
the  issue,  may  intervene,  and  the  rights  of  everybody,  the  titles  to  all 
tbe  offices  in  the  State,  may  at  once  be  determined,  notwithstandlug 
the  oppouents  of  these  various  intervenors  were  not  cited  and  were 
not  parties  to  the  suit  between  these  returning  boards. 

An  argument  that  leads  to  such  monstrous  absurdities  ought  not  to 
be  accepted  by  this  court  as  correct. 

In  the  State  v.  Mason  et  als.,  14  An.  506,  where  parties  not  claiming 
the  offices  of  mayor  and  councilmen  of  Carrollton  contested  the  elec- 
tion of  tbe  defendants  to  said' offices,  this  court  said:  '^  It  appeara 
reasonable  that  no  one  but  a  person  pretending  to  have  a  right  to  an 
office  should  be  permitted  to  test  tbe  right  of  the  incumbent  to  that 
office.*' 

In  Yoisin  and  others  i;.  Leche  and  others,  23  An.  25,  a  similar  case,, 
this  doctrine  was  affirmed  by  this  court,  the  identical  language  being 
adopted  by  Chief  Justice  Ludeling,  the  organ  of  the  court. 

In  State  ex  rel.  Sullivan  et  als.  v.  Mount  et  als.  21  An.  755,  wbere 
the  controversy  was  between  two  boards  of  school  directors,  and 
where  Kendall,  tbe  secretary  of  one  of  the  boards  appealed,  claiming: 
that  as  bis  salary  was  eighteen  hundred  dollars  he  had  a  pecuniary  in- 
terest in  the  coutroversy  exceeding  five  hundred  dollars,  this  court 
held  that:  ''In  a  controversy  for  office  under  'the  intrus^ion  act,'  & 
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third  party  not  holding  or  claiming  the  office  in  dispute,  can  not  ap- 
peal from  the  judgment  of  the  court  a  qtia,^* 

There  the  board  that  appointed  Kendall  secretary  was  unsuccessful 
in  the  controversy  with  the  other  board  of  school  directors,  and  could 
not  appeal,  because  of  the  want  of  a  pecuniary  interest  (there  being 
no  salary  allowed  these  school  directors  of  the  parish  of  Orleans), 
Kendall,  the  secretary  appealed  and  contended  that  unless  his  right  to 
appeal  was  maintained,  he  would  lose  his  office,  affording  him  a  salary 
of  eighteen  hundred  dollars  per  annum;  that  the  very  basis  of  his 
office  rested  upon  the  reversal  of  the  judgment  in  the  controversy  be- 
tween these  two  boards  of  school  directors. 

The  court  held  that  as  he  did  not  claim  the  offices  in  dispute  (the 
immediate  object  of  the  litigation),  Kendall  could  not  ^^ appeal  from 
the  judgment  of  the  court  a  qua,'* 

Here  neither  of  the  returning  boards  of  election  have  appealed  from 
the  judgment  in  the  controversy  between  them,  because  having  no 
salary  there  is  no  pecuniary  interest  involved  as  between  them.  A.  P. 
Field  claiming  to  be  returned  Attorney  General  by  one  of  these  boards 
whose  suit  under  the  intrusion  act,  was  dismissed,  has  appealed  and 
he  contends  that  unless  that  jadgment  is  reversed  and  the  board  which 
returned  him  as  elected  Attorney  General  is  recognized  by  this  court 
and  declared  the  lawful  board,  his  title  to  that  office  has  no  basis  upon 
which  to  rest. 

The  case  presented  by  him  is  identical  in  principle  with  that  pre- 
sented by  Kendall,  and  should  have  the  same  solution.  He  is  a  third 
party,  not  claiming  the  offices  in  controversy,  and  '*  can  not  appeal 
from  the  judgment  of  the  court  a  quaJ**    21  An.  755. 

The  appellant  cites  the  case  of  Byerly  v.  Judge  of  the  Eighth  Dis- 
trict Court  (2  3  An.  768),  to  show  that  a  third  party  having  an  appeal- 
able interest  may  appeal. 

That  case  is  not  like  the  one  before  the  court;  Byerly  showed  a 
direct  pecuniary  interest  in  the  matter  in  dispute. 

I  deem  it  proper  to  remark,  however,  that  there  is  a  feature  of  that 
case  that  I  do  not  approve  of.  I  was  not  present  at  the  hearing  and 
took  no  part  in  its  decision. 

Whatever  comfort  it  may  give  the  appellant,  however,  is  utterly 
annihilated  in  the  subsequent  final  decision  of  that  same  case,  reported 
in  24  An.  115. 

The  case  in  12  An.  48,  cited  to  show  that  a  third  party  may  appeal, 
is  wholly  unlike  the  case  now  before  the  court.  There  the  property  of 
a  third  party  had  been  seized  and  the  appeal  was  from  the  judgment 
dissolving  his  injunction.  It  being  a  separate  demand,  C.  P.  398,  and 
the  value  of  the  property  being  sufficient  to  give  this  court  jurisdiction, 
there  was  no  error  in  maintaining  the  appeal. 
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There  are  other  grounds  for  dismissiDg  the  appeal  which  I  deem  it 
nnuecessary  to  notice,  because,  to  my  miud,  the  argument  wiiich  I 
have  endeavored  to  make  fully  maintains  the  exception  of  defendants, 
that  A.  P.  Field  has  no  right  to  take  this  appeal.  Believing  that  the 
case  is  not  within  the  jurisdiction  of  this  court,  and  that  the  decree 
of  a  court  without  jurisdiction  ratione  materuB  is  an  absolute  uullity, 
I  hardly  think  it  necessary  to  enter  upon  an  elaborate  discussion  of 
the  issues  presented  for  adjudication  on  the  merits.  I  will  state,  how- 
ever, some  of  the  conclusions  forced  upon  my  mind  from  a  careful 
consideration  of  these  questions. 

I  believe  the  Governor  had  the  right  to  sign  the  new  election  law  on 
the  twentieth  of  November,  1872;  that  it  became  operative  from  the 
moment  of  the  signing,  and  that  it  entirely  repealed  the  law  crt* atidg 
the  offices  in  controversy,  to  wit:  act  No.  100  of  the  acts  of  1870. 

That  the  Governor  has  the  right  in  this  State  to  sign  and  approve 
laws  after  the  session  of  the  Legislature  has  ended,  has  often  been 
decided  by  this  court;  indeed  I  regard  the  jurisprudence  settled  on 
this  point.  But  the  appellant  contends,  with  some  show  of  plausibility, 
that  when  this  act  was  signed  (the  twentieth  of  November,  1872),  the 
legislature  that  enacted  the  law  had  passed  out  of  existence  (the  terms 
of  most  all  of  the  members  of  the  General  Assembly  having  expired) ; 
that  with  the  cessation  of  their  terms  ended  all  of  their  unfinished 
business;  that  the  Governor  could  not  complete  by  his  approval  and 
signature  a  statute  alter  its  authors  had  ceased  to  exist. 

This  argument  is  ingenious  but  unsound.  The  fallacy  lies  in  suppos- 
ing that  the  law-making  power  had  ceased  to  exist.  While  our 
structure  of  government  remains  neither  of  the  co-ordinate  branches 
thereof  can  cease  to  exist.  The  legislative,  executive  uud  judicial 
departments  never  cease  to  exist,  although  the  persons  entrusted  by 
the  people  to  administer  them  often  discontinue  to  do  so,  because  of 
death,  resignation,  or  the  lapse  of  the  terms  for  which  these  public 
functionaries  were  chosen. 

In  this  State  the  effect  of  a  repealing  law  is  not  always  a  question  of 
construction. 

When  a  repealing  law,  like  any  other  law,  'Ms  clear  and  free  from 
ambiguity,  the  letter  of  it  is  not  to  be  disregarded  under  pretext  of 
pursuing  its  spirit.'*    C.  C.  13. 

It  it>  only  when  the  law  is  dubious  in  its  language  that  its  meaning 
must  be  sought  by  construction.    C.  C.  16. 

In  my  opinion  the  election  law  approved  twentieth  November,  1872, 
entirely  repealed  the  law  of  1870.  It  devised  a  new  and  different  way 
of  canvassing  the  votes  and  making  the  returns,  and  it  entirely 
abolished  the  offices  involved  in  this  controversy.  How  the  incumbents 
of  offices  that  have  been  abolished  can  pretend  to  hold  over  under 
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article  122  of  the  constitatinn  till  tbeir  sacoeBsors  are  inducted  into 
office  I  cannot  imagine. 

How  can  there  be  an  inducting  of  successors  into  offices^  that  do 
not  exist  ? 

But  great  stress  is  laid  upon  the  case  of  Kreider,  21  An.  482,  and  it 
is  insisted  that  the  raliug  in  that  case  covers  this  case. 

I  do  not  think  so.  The  statute  interpreted  in  that  case  differed  yerj 
materially  from  the  one  now  under  examination.  There  the  court 
held  that :  '*  The  thirteenth  section  of  the  act  of  September  14,  1868, 
repealing  the  charter  of  Jefferson,  approved  March  8,  1867,  did  not 
abolish  the  offices  of  the  corporation.  This  clause  only  repealed  the 
old  charter  in  so  far  as  its  provisions  were  not  incorporated  in  the  new 
charter." 

The  title  of  that  act  was  ''An  Act  for  revising  and  amending  the 
charter  of  the  city  of  Jefferson.'^  The  title  of  the  act  only  proposed 
to  *' revise  and  amend*'  the  charter.  Under  cover  of  such  a  title  the 
old  act  could  not  be  abolished,  and  any  clause  to  that  effect  would  be 
repugnant  to  article  114  of  the  constitution,  requiring  the  objects  of 
every  statute  to  be  expressed  in  the  title  thereof. 

In  the  Kreider  case  it  was  held  that  the  *' clause  only  repealed  the 
old  charter  in  so  far  as  its  provisions  were  not  incorporated  in  the  new 
charter." 

The  provisions  of  that  act  "  did  not  abolish  the  offices  of  the  corpo- 
ration," but  continued  them. 

In  the  statute  before  us,  the  offices  of  returning  board  in  the  old 
law,  are  not  carried  over  and  incorporated  in  it.  Therefore  these 
offices  are  abolished  under  the  authority  of  Kreider*s  case,  which  has 
been  produced  to  show  the  reverse. 

In  my  judgment,  the  act  approved  twentieth  November,  1872,  is  not 
mere  revisory  legislation ;  but  whether  it  is  not,  is  of  no  consequence. 
Because  the  offices  claimed  by  the  relators  under  the  old  law  are 
abolished;  if  not  directly  at  least  by  implication,  because  the  continu- 
ing of  said  offices  is  not  provided  for  in  tbe  new  law  and  it  is  incon- 
sistent therewith. 

The  provision  of  act  No.  100  of  the  acts  of  1870  creating  these  offices 
and  designating  tlie  duties  to  be  performed  therein  is  in  conflict  with 
the  provisions  of  the  act  of  twentieth  Navember,  1872,  and  is  therefore 
repealed. 

This  was  the  view  taken  by  this  court  in  the  analagous  case  of  the 
State  ex  rel.  Montieu  v,  Lavigne^  23  An.  HI. 

Here,  to  my  mind,  another  difficulty  arises.  Wbat  judicial  effect 
can  the  decision  have  f  What  legal  right  shall  we  order  to  be  executed  ? 
A.  P.  Field  can  not  be  put  into  the  offices  in  controversy,  because  he 
don't  claim  them.    We  can  not  eject  the  defendants  and  induct  into 
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these  offices  the  relators,  because  the  plaintiffs  have  not  appealed  from 
the  judgment  dismissing  their  suit.     1  N.  S.  308. 

Besides  the  defendants  are  not  claiming  tlie  offices,  but  contend  that 
they,  as  well  as  the  plaintiffs,  are  out  of  office  by  reason  of  the  ap- 
proval of  the  election  law  of  1872. 

Furthermore,  if  the  approval  of  said  law  is  not  valid,  the  relators 
have  nothing  to  contend  for,  having  canvassed  and  made  their  returns, 
notwithstanding  the  suit,  they  have  exhausted  the  powers  confided  to 
them  and  they  are  now  functus  officio;  they  are  no  longer  excluded 
from  office.  There  are  other  questions  which  I  deem  it  unnecessary  to 
discuss. 

With  all  due  respect  for  the  views  of  my  learned  associates  who 
compose  the  quorum  deciding  this  case,  I  feel  constrained  to  differ 
with  them  in  the  conclusion  to  which  they  have  arrived,  because  I 
believe  their  decision  is  not  in  harmony  with  the  analogies  of  our 
law  and  the  numerous  adjudications  of  ourselves  and  our  predecessors. 

I  believe  that  it  practically  overrules  many  important  principles  and 
points  of  practice  heretofore  deemed  settled,  and  that  it  is  a  new  de- 
parture in  the  jurisprudence  of  our  State. 

For  the  reasons  stated  I  feel  constrained  to  dissent  in  this  case. 


Kennard,  J.,  dissenting,  I  dissent  from  a  minority  of  the  court. 
A  motion  to  dismiss  this  case  is  made  on  the  following  grounds, 
to  wit: 

First — That  the  judgment  rendered  by  the  judge  a  quo  did  not 
require  signing  and  can  be  appealed  from  only  within  ten  days  from 
rendition. 

Second — That  no  judgment  rendered  by  the  judge  of  the  Eighth 
District  Court  could  be  signed  by  the  judge  of  the  newly  created 
Superior  Court. 

Third — That  the  portion  of  the  act  creating  the  Superior  Court  which 
authorizes  the  appointment  of  the  judge  is  unconstitutional  and  there- 
fore Lynch,  the  judge  of  the  Fourth  District  Court,  could  not  act  for 
Hawkins,  the  appointed  judge  of  the  Superior  Court,  who  recused 
himself. 

Fourth — That  A.  P.  Field,  Attorney  General,  has  no  interest  which 
allows  him  to  appeal. 

Fifth — That  the  Returning  Board,  defendant,  has  acted  and  is  functus 
officio. 

Sixth — That  the  appeal  is  made  returnable  January  6, 1873,  from  a 
judgment  signed  second  January,  1873,  the  usual  period  of  citation 
being  ten  days,  the  law  requiring  the  appeal  to  be  returnable  in  ten 
days. 
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Seventh — That  the  jadgment  appealed  from  was  not  signed  at  the 
instance  of  the  defendants,  and  if  this  fact  is  denied,  the  case  should 
he  remanded  to  ascertain  the  truth,  that  the  court  was  only  authorized 
to  sign  the  judgment  upon  application  of  the  party  in  whose  favor  it 
was  rendered. 

The  facts  of  the  case  necessary  to  decide  the  motion  to  dismiss  are : 

That  ti«e  suit  was  dismissed  hy  the  judge  of  the  Eighth  District 
Court  because  a  new  law,  approved  November  20, 1872,  No.  98,  entitled 
''An  Act  to  regulate  the  conduct  and  to  maintain  the  freedom  and  purity 
of  elections ;  to  prescribe  the  mode  of  making  returns  thereof,  to 
provide  for  the  election  of  returning  officers  and  defining  their  powers 
and  duties  3  to  prescribe  the  mode  of  entering  on  the  rolls  of  the 
Senate  and  House  of  Representatives;  and  to  enforce  article  one 
hundred  and  three  of  the  constitution,  repealed  the  election  law  of 
1868,  and  as  there  is  no  existing  Returning  Board '^  there  can  be  no 
party  to  complain  and  appeal. 

A  brief  history  of  the  case  is  essential  to  a  clear  understanding  of 
the  law  applicable  to  the  motion  to  dismiss — the  sole  question  now 
under  discussion. 

The  petition  alleges  that  Jack  Wharton,  F.  H.  Hatch  and  Durant 
Da  Ponte  are  pretending  to  be  returning  officers  and  are  interfering 
with  plaintiffs,  Warmoth,  Herron,  Lynch,  Longstreet  and  Hawkins, 
in  the  discharge  of  their  duties. 

The  above  named  five  persons — four  only  of  whom  are  shown  to  be 
plain tiffs-^are  the  real  plaintiffs.  They  file  a  supplemental  petition 
and  pray  for  an  injunction,  and  ground  their  application  on  the  fact 
that  the  attempt  of  defendants  to  act  in  the  manner  alleged  in  the 
'Original  petition,  and  to  sit  as  returning  officers,  will  defeat  the  object 
of  this  suit  and  render  nugatory  the  judgment  therein  prayed  for. 

A  rule  nisi  was  granted  upon  this  supplemental  petition,  which  after 
filing  of  affidavits  and  coanter  affidavits,  was  made  absolute  and  the 
injunction  granted  by  the  Eighth  District  Court.  An  answer  to  the  rule 
niH  was  filed  answeriug : 

First — That  the  supplemental  petition  disclosed  no  cause  of  action 
of  which  this  court  has  jurisdiction. 

Second — That  Wharton  was  duly  appointed  to  discharge  the  duties 
of  Secretary  of  State  during  the  suspension  of  Herron. 

Third — That  Wharton,  Hatch  and  Da  Ponte  were  duly  summoned  to 
sit  as  returning  officers  for  the  election  held  the  first  Monday  of  Novem- 
ber 1872,  being  the  fourth  day  of  said  month,  and  qualified  as  such. 

There  are  two  judgments  of  the  lower  court,  one  rendered  November 
19,  1872,  notice  of  which  issued  the  same  day;  the  sheriff  received  it 
on  the  twentieth  and  served  it  on  the  twenty-second  of  November,  ou 
Hatch  and  Da  Ponte,  and  on  twenty-eighth  on  Wharton. 
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On  November  21 ,  defendants  moved  for  a  new  trial  on  the  grounds 
that  the  law  is  repealed  under  which  the  suit  was  instituted,  and  that 
the  judgment  is  contrary  to  law  and  evidence.  A  new  trial  wa» 
granted.  On  November  25,  defendants  filed  an  exception  to  the  juris- 
diction of  the  court. 

Three  different  judges  sat  upon  this  case  between  its  first  institution 
aud  the  dates  of  the  appeals.  Judge  Dibble's  last  act  was  November 
19,  the  date  of  the  rendition  of  the  judgment  appealed  from. 

Judge  Elmore's  fiv^t  act  was  the  granting  of  the  new  trial.  This 
order  was  made  December  3,  1872,  and  on  the  same  day  Elmore, 
judge,  dissolved  the  injunction  and  dismissed  the  suit  on  the  grounds 
that  the  act  No.  98,  approved  November  20,  1872,  had  taken  the  place 
of  the  old  law  r.nd  that  no  one  had  authority  to  count  the  votes  or 
make  returns  of  the  election  of  1872  until  new  appointments  are  made 
by  proper  authority. 

All  the  proceedings  up  to  this  point  had  been  in  the  Eighth  District 
Court. 

On  December  17,  the  Superior  Court  was  acting  in  the  case.  A 
motion  on  that  day  was  made  by  A.  P.  Field,  alleging  that  he  was 
Attorney  General,  and  that  the  judgment  in  the  case  reudered  by  the 
Eighth  District  Court  "jeopardizes"  tlie  position  of  your  petitioner  in 
his  office,  whereby  your  petitioner  has  an  Interest  over  five  hundred- 
dollars,  his  salary  being  five  thousand  dollars  per  annum. 

A  devolutive  appeal  was  granted  the  same  day,  December  17,  by 
Lynch,  then  judge  of  the  Fourth  District  Court,  acting  for  Hawkins  in 
the  Superior  Court.  On  January  2,  1873,  another  petition  for  appeal 
is  made — ihe  judgment  is  signed  on  the  same  day. 

The  appeal  is  again  granted,  another  bond  for  the  same  amount, 
three  hundred  dollars,  is  given  and  the  order  is  that  this  appeal  be 
devolutive  and  suspensive. 

After  unweaving  this  *' tangled  web*'  of  facts,  the  points  of  law 
necessary  to  determine  the  question  of  dismissal  are  few,  simple,  and 
well  seitlt'il  b^  tlie  jurisprudence  of  this  court,  and  these  decisions  are 
supported  as  sound  law  by  adjudicated  cases  in  most  if  not  all  of  the 
States,  and  of  the  Supreme  Court  of  the  United  States. 

I  will  consider  first  the  question  of  jurisdiction,  as  determined  by  the 
amount  involved,  and  whether  Field's  interest,  who  is  sole  appellant^, 
even  were  it  decided  that  the  amount  as  between  the  original  parties 
to  the  suit  was  sufficient  to  give  jurisdiction,  amounts  to  five  hundred 
dollars. 

What  is  the  allegation  made  in  the  petition  of  intervention  by  Field 
nnder  which  he  offers  proof  by  his  affidavit  of  his  interest?  The 
language  of  his  petition  is  that  the  judgment  '* jeopardizes''  his  posi- 
tion in  his  office. 
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The  case  of  the  "State  ex  rel.  D.  C.  Byerly  v.  The  judgp  of  the 
Eighth  District  Court,  23  An.  p.  768,"  decided  by  this  court  without 
dissent  November  1871  ;  Taliaferro,  J.  is  relied  upon  as  sustainiug 
this  view. 

In  that  case  Byerly  sought  relief  by  appeal  from  a  judgment  render- 
ed on  a  mandamus  proceeding  against  John  S.  Walton,  Administrator 
of  Finance,  in  favor  of  the  clerks  of  the  Fourth  and  Eighth  District 
Courts,  ordering  Walton  to  file  all  suits  under  his  control,  irrespective 
of  amounts  involved,  in  said  courts,  alleging  that  his  interest  was  over 
five  hundred  dollars,  as  it  deprived  him  of  much  more  than  that,  his 
court  having  previously  had  jurisdiction  to  the  exclusion  of  all  other 
district  courts,  of  all  suits  where  the  amount  did  not  exceed  one  hun* 
dred  dollars. 

The  court  a  qua  refused  him  the  right  to  appeal  and  this  court 
reversed  the  judgment. 

Jud^e  Taliaferro,  the  organ  of  the  court,  said:  '*  It  is  settled  by 
several  decisions  of  this  court  that  a  third  party  may  appeal  from  a 
judgment  if  he  allege  and  show  a  direct  and  pecuniary  interest  in  a 
suit,  and  that  that  interest  amounts  to  a  sufficient  sum  to  give  jurisdic- 
tion to  the  appellate  court.  The  relator  in  this  case  made  oath  in  the 
court  below  that  he  has  an  interest  in  this  case  exceeding  one  thou- 
sand dollars  resulting  to  him  from  fees  of  office  accruing  to  him  as 
clerk  of  the  Third  Di^trict  Court." 

What  interest  has  Field  to  disturb  the  judgment  appealed  fromt 
He  could  have  none  whatever,  pmvided  the  members  of  the  board^ 
who  were  defendants,  did  their  duty,  which  was  to  count  the  votes  and 
make  returns.  A  majority  of  votes  for  him  counted  by  that  board 
would  secure  his  salary  fully  as  well  as  by  the  other  boar«{. 

What  does  the  law  presume  with  reference  to  its  officers?  That 
they  will  do  their  duty.  This  presumption  is  as  uniform  as  that  inno- 
cence is  presumed  until  guilt  is  proven. 

I  can  not  consent  to  give  this  court  jurisdiction  by  a  presumption 
that  violates  the  first  principles  of  all  law. 

Courts  should  not  intervene  on  allegations  of  parties^  rights  being  in 
jeopardy,  except  in  a  few  cases  specially  provided  for  and  with  great 
caution. 

In  the  case  of  the  United  States  v.  The  brig  Burdett,  9  Peters  682^ 
the  Supreme  Court  of  the  United  States  say — 

**  That  frauds  are  frequently  practiced  under  the  revenue  laws  can 
not  be  doubted ;  and  that  individuals  who  practice  these  frauds  are 
exceedingly  ingenious  in  resorting  to  subterfuges  to  avoid  detection  is 
equally  notorious.  But  such  acts  can  not  alter  the  established  rnlea 
of  evidence,  which  have  been  adopted  as  well  with  reference  to  the 
protection  of  the  innocent  as  the  punishment  of  the  guilty. 


26  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel.  Attorney  General  v.  Wharton  et  ala. 

*'  A  review  of  the  evidence  in  this  case  must  create  a  suspicion  of 
fraud. 

''  This  is  the  rule  (the  presumption  of  innocence  until  there  is  proof 
of  guilt)  which  governs  a  jury  in  all  criminal  prosecutions,  and  is  no 
less  proper  for  a  court  when  exercising  a  maritime  jurisdiction." 

Presumptions  of  fact  arise  from  certain  other  known  facts,  and  must 
be  of  such  a  character  as  to  exclude  all  other  presumptions. 

We  have  no  facts  before  us  on  which  to  base  such  a  presumption  as 
would  give  the  intervener  any  interest,  pecuniary  or  otherwise,  in  this 
appeal. 

The  same  principles  must  determine  the  question  of  the  State's  in- 
terest, were  the  case  properly  before  us  on  appeal  at  her  instance. 

In  the  case  of  the  State  ex  rel.  S.  Belden,  Attorney  General  v.  Mar- 
key,  Kaiser  and  al.,  21  An.  743,  decided  in  December,  1870,  by  this 
•court,  Chief  Justice  Ludeling,  the  organ  of  the  court,  said : 

''The  relators  have  moved  to  dismiss  the  appeal  taken  by  the  city 
of  New  Orleans  on  the  following  among  other  grounds,  to  wit : 

"That  the  city  is  without  interest,  pecuniary  or  otherwise,  in  the 
suit.  The  law  grants  the  right  of  appeal  to  any  one  though  not  a 
party  to  the  suit,  if  he  have  an  interest  in  the  subject  matter  of  the 
suit.  C.  P.  p.  571.  But  he  must  allege  and  show  that  interest;  and  it 
must  be  direct,  pecuniary  interest;  and  cites  1  N.  S.  308;  4  N.  S.  342; 
4  N.  S.  622;  2  Rob.  391.  The  matter  at  issue  is  the  right  to  office. 
Whether  the  relators  or  defendants  are  under  the  law  entitled  to  hold 
the  offices  of  alderman  and  assistant  alderman.'* 

In  the  motion  for  an  appeal  it  is  alleged  that  the  city  of  New  Or- 
leans  is  interested  in  this  suit  in  a  sum  exceeding  five  hundred  dollars. 

*' The  nature  of  this  interest  is  not  stated.  In  the  affidavit  of  the 
Mayor  accompanying  the  motion  for  an  appeal,  it  is  alleged  that  the 
city  of  New  Oi leans  has  a  large  pecuniary  interest  at  stake;  that  the 
revenues  and  property  of  the  city  are  administered  by  the  Common 
Council,  and  that  both  the  property  of  the  city  of  New  Orleans 
and  its  revenues  are  valued  for  the  present  year  at  over  several 
millions  of  dollars;  by  law  placed  under  the  control  of  the  council 
and  would  be  under  the  control  of  W.  R.  Fish  and  the  other  informers 
if  said  parties  were  permitted  to  exercise  said  duties  and  to  occupy 
the  seats  of  the  aldermen  and  assistant  aldermen  in  the  Common 
Council  of  Bald  city  of  New  Orleans.  Defendant  further  says  that  the 
city  of  New  Orleans  is  a  political  corporation  duly  chartered  by  law; 
that  said  city  is  interested  in  this  suit  in  a  sum  exceeding  five  hundred 
dollars,  and  that  it  is  aggrieved  by  the  interlocutory  orders  and  the 
final  judgment  herein  rendered." 

We  have  examined  the  record  in  vain  to  ascertain  what  the  pe- 
cuniary interest  of  the  city  in  this  suit  is. 
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How  can  any  pecuniary  interest  be  said  to  be  involved  in  this  suit, 
where  there  are  neither  salaries,  fees  nor  perquisites  attached  to  the 
offices  of  aldermen  and  assistant  aldermen,  which  are  the  subject  of 
this  suit  ?  But  whether  there  can  be  any  pecuniary  value  attached  to 
said  offices  or  not,  it  is  clear  the  city  has  no  direct  pecuniary  interest 
in  the  suit. 

''  It  has  been  decided  that  in  a  suit  for  something  which  has  an  ap- 
preciable money  value,  the  oath  of  the  appellant  may  supply  the 
omission  of  evidence  as  to  the  value  of  the  thing  in  controversy. 

'*But  we  are  not  prepared  to  say  that  the  mere  affidavit  of  any  one, 
that  he  is  interested  in  a  suit  between  other  parties  will  authorize  an 
appeal  by  him."    2  Rob.  291,  4  N.  S.  342. 

He  also  cites  tlie  case  of  Samuel  Johnson  v.  The  city  of  New  Or- 
leans, decided  by  this  court.  There  is  no  salary  attached  to  the  re- 
turning board,  and  affidavits  are  the  proofs  of  interest. 

I  am  unable  to  see  what  interest,  pecuniary  or  otherwise,  Field  has 
in  this  case  to  enable  this  court  to  grant  him  the  right  of  appeal.  Cer- 
tainly his  interest  can  not  exceed  that  of  the  city  of  New  Orleans,  who 
alleged  and  swore  that  millions  ot  her  property  were  involved.  The 
Appeal  was  denied  her,  and  I  know  no  law  or  decision  which  can  sus- 
tain his  claim  to  an  appeal  in  this  case.  This  case  should  be  disre- 
garded by  this  court  with  great  caution.  The  report  shows  that  it 
was  carefully  considered  and  the  previous  rulings  of  this  court  on  the 
«ame  subject  closely  scrutinized. 

Among  the  cases  cited  are  Young  v,  Cenas,  1  N.  S.  303,  in  which 
Martin,  J.,  held  '^  that  a  party  not  injured  can  not  appeal,"  ''it  forms 
no  res  judicatum  against  him." 

Williams  v.  Trepagnier,  4  N.  S.  342,  Martin,  J.,  said:  **  Appellant 
can  not  set  up  complaints  which  parties  did  not."    2  Rob.  3^1. 

Henderson  v.  Cross,  Garland,  J.,  said:  ''The  interest  must  be  ap- 
parent on  the  record  and  pecuniary."  In  addition  to  this,  that  decision 
was  not  even  referred  to  as  in  conflict  with  the  case  of  Byerly  v.  Judges 
•of  Eighth  District  Court,  23  An.  76S,  before  cited ;  this  latter  case  con- 
tains no  reference  whatever  to  any  authority. 

It  iB  a  common  and  wise  rule  of  this  and  all  supreme  courts  to  make 
special  reference  to  cases  overruled ;  it  is  necessary  to  preserve  the 
harmony  of  the  authorities. 

That  the  case  of  Byerly,  23  An.  768,  does  not  overrule  that  of  Mar- 
key,  Kaiser  et  al.  is  clear  from  the  language  used  by  the  court  without 
•dissent  in  24  An.  115,  No.  2  of  volume  — .  State  ex  rel.  Byerly  v.  Wal- 
ton, Wyly,  J.,  decided  February,  1872.  This  is  the  same  case  on  its 
merits  as  was  passed  upon  in  23  An.  768,  November,  1871:  "  We  think 
the  judgment  of  the  lower  court  erroneous.  The  relator  discloses  no 
interest  to  justify  this  litigation.  Until  he  earns  fees  the  city  of  New 
Orleans  owes  him  nothing." 
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It  is  contended  that  F«eld^s  intereat  ie  eBtablished  by  the  fact  that 
the  Warmoth  board  has  acted  and  counted  him  out,  and  that  the  title 
to  the  office  is  thereby  denied  to  him. 

The  fifty-fourth  section  of  the  old  law  creating  the  original  board, 
approved  March  16,  1870,  provides  that  '*  the  returns  thus  made  and 
promulgated  shall  be  prima  facie  evidence  in  all  courts  of  justice  and 
before  all  civil  offices  until  set  aside  after  a  contest  according  to  law  of 
the  right  of  any  person  named  thereiu  to  bold  and  exercise  the  office 
to  wbich  he  shall  by  such  return  be  declared  elected." 

His  rights  under  this  act  on  the  merits  are  clearly  open  to  vindication 
through  the  proper  process,  and  he  can  have  no  direct  pecuniary 
interest  in  this  contest  unless  we  presume  what  the  laws  forbids,  that 
this  board  committed  frauds ;  the  proof  of  which  could  only  be  made 
on  trial  of  the  meiits  and  the  frauds  must  be  of  such  a  character  as  to 
cause  his  defeat.  Under  any  view  taken  of  the  case  we  should  not 
go  beyond  a  remandment  to  the  lower  court  for  trial  on  its  merits. 

It  is  also  urged  that  the  action  of  the  board  in  making  the  count  and 
returns  is  final.  The  statute  itself  forbids  this  conclusion^  making 
them,  as  quoted  above,  only  prima  fade  evidence.  But  suppose  the 
statute  itself  to  have  made  special  provision  that  the  returns  should 
be  final.  We  should  be  obliged  to  notice  its  conflict  with  article  73  of 
the  constitution  and  declare  it  null  and  void. 

That  article  p:ovides  that:  *'The  judicial  power  shall  be  vested  in 
a  Supreme  Court,  in  district  courts,  in  parish  courts  and  in  justices  of 
the  peace.''  The  Legislature  can  not  then  invest  the  Returning  Board 
with  judicial  powers,  and  all  judicial  acts  by  said  board  are  null  and 
void.  They  have  no  more  power  to  create  such  a  tribunal  to  exercise 
judicial  powers  than  to  create  another  branch  of  the  Legislative 
department  in  violation  of  article  15  of  the  constitution. 

Appellant  further  contends  that  his  right  of  appeal  is  allowed  without 
regard  to  any  moneyed  interest,  as  the  suit  is  by  the  State  to  enforce 
laws.  The  judgment  is  peculiar.  The  petition  does  not  pray  for  a 
judgment  in  favor  of  the  State.  The  judge  of  his  own  volition  gives 
one  in  exact  terms  for  the  State.  It  is  a  safe  rule  to  give  only  what  ia 
asked  for  in  the  petition.  This  compels  me  to  examine  the  statutes  to 
ascertain  what  laws,  if  any,  this  suit  is  to  enforce.  If  the  original  law 
creating  this  board,  act  No.  100,  approved  March  16, 1870,  was  iu  force, 
I  am  unable  to  perceive  that  its  enforcement  could  be  accomplished  in 
this  indirect  proceeding. 

But  is  not  that  law  dead  Y  I  am  clearly  ot  the  opinion  that  the  act 
No.  98,  approved  November  20,  1872,  has  taken  the  place  of  all  pre- 
existing election  laws.  The  only  argument  advanced  against  thia 
view  is  that  at  the  time  of  the  signing  of  this  act  the  lower  house  of 
the  General  Assembly  had  ceased  to  exist,  the  terms  of  its  members 
having  expired  November  4,  1872. 
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It  woald  8eem  a  sufficient  answer  to  this,  to  say  that  the  legislatiye  ^ 
department  in  this'State  consists  of  the  House  of  Representatives  and 
the  Senate,  and  that  the  terms  of  a  number  of  Senators  had  not  Cicpired 
on  the  twentieth  November.     Upon  any  theory  there  must  have  been 
lett  a  fractional  vitality  in  the  legislative  department. 

Act  43  of  the  constitution  of  the  State  provided  that  all  bills  for 
raising  revenue  shall  originate  in  the  ''  House  of  Representatives." 
Is  this  a  bill  to  raise  revenue?  There  can  be  no  such  pretense.  How 
do  we  know  that  it  did  not  originate  in  the  Senate  Y  There  is  no  evi- 
dence whatever  in  the  record  on  the  subject.  If  it  did  originate  in 
the  Senate,  the  Grovernor  was  able  to  send  it  back  to  the  identical 
body  in  which  it  originated  as  required  by  the  coustitution,  the  terms 
of  a  large  number  of  its  members  not  having  expired.  Whenever  the 
executive  or  legislative  department  has  exercised  a  discretion  granted 
in  the  constitution,  the  judicial  department  can  not  limit  or  control  it 
by  considerations  outside  of  the  constitution. 

I  find  this  doctrine  no  where  more  emphatically  announced  than  in 
the  decisions  of  the  Supreme  Court  of  Louisiana. 

In  11  An.  p.  308,  State  v,  Hufty,  the  court  say :  ''  The  second  branch 
of  our  inquiry  is,  are  there  any  restraints  or  limitations  laid  down 
elsewhere  in  the  constitution  which  rendered  the  exercise  of  the 
power  of  removal  by  this  address  null  and  void?  We  say  elsewhere  in 
the  constitution,  because  if  the  power  is  expressly  granted,  we  disclaim 
the  right  to  limit  or  control  it  by  considerations  out&ide  oi  the  con* 
stitution.'* 

**'  We  are  not  the  makers  but  the  expounders  merely  of  the  paramount 
law.  We  can  not  add  one  jot  or  tittle  to  its  terms.  We  can  not  by 
glosses  ai.d  interpretations  subtract  one  particle  from  its  substance. 
It  would  be  rebellion  in  a  judge  to  say  that  a  plain  and  unqualified 
grant  of  power  given  by  the  constitution  to  a  particular  department 
was  null,  beca:  se  he  thought  it  was  against  common  right." 

The  Governor's  power  to  sign  this  law  was  "  a  plain  unqualified 
grant  of  power  giv  en  by  the  constitution  "  to  the  executive  department 
ot  the  government  and  is  beyond  our  reach,  no  matter  how  unwise  his 
act  may  have  been  or  liow  disastrons  its  consequences. 

To  trespass  upon  his  constitutional  rights  is  to  imperil  the  whole 
frame  of  our  government. 

The  doctiine  advanced  by  appellants  is  novel  and  without  sanction 
in  American  jurispru  euce.  Its  execution  is  fraught  with  such  dangers 
as  were  doubtless  foreseen  by  the  law  makers,  and  they  prelerred  to 
give  a  continuous  life  to  that  department  and  not  to  increase  the 
changes  that  were  inevitable  among  its  members  by  acts  of  God 
beyond  their  control.  It  is  equally  well  settled  that  the  discretion 
given  by  law  to  the  Executive  is  not  subject  to  abridgment  by  the 
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judiciary.     Opinions  of  Attorney  Generals,  vol.  3,  p.  471;  vol.  1,  681; 
vol.  3,  281 ;  vol.  9,  313;  vol.  12,  — . 

The  judicial  department  can  only  interpose  to  correct  illegalities- 
arising  after  the  Executive's  discretion  has  been  exhausted.  This- 
doctrine  is  elementary  in  the  history  of  our  constitutional  form  of 
government.  The  preservation  of  the  separate  rights  of  each  depart- 
ment has  ever  been  regarded  as  fundamental  in  the  government  of  all 
the  States  of  the  Union.  The  judicial  department  is  not  less  interested 
in  it  for  the  maintenance  of  the  rights  of  the  legislative  and  executive 
departments  than  for  its  own  self-preservation. 

The  last  clause  of  this  act,  section  71  reads:  ''That  this  act  shall 
take  eflect  from  and  after  its  passage  and  that  all  other  laws  on  the 
subject  of  election  laws  be  and  are  hereby  repealed.'* 

This  clause  sweeps  out  of  existence  all  other  laws  on  the  same  sub- 
ject matter;  it  contemplates  no  revision  nor  modification;  is  absolute,, 
unconditional,  from  its  letter,  designedly  exceptional. 

Its  wisdom  and  the  consequences  to  flow  from  it  are  not  matters 
within  our  jurisdiction  to  determine. 

When  parties  are  depiivcd  of  constitutional  rights  by  reason  of  its 
provisions  they  will  vindicate  those  rights  through  the  regular 
channels. 

An  emphatic  indorsement  of  this  view  is  contained  in  the  case  of 
the  State  of  Louisiana  ex  rel.  Board  of  School  Directors  v.  tlte  Mayor 
and  Administrators  (23  An..  358)  of  New  Orleans,  Justice  Howell 
delivering  the  judgment  of  this  court  without  dissent  : 

''Although  judges  are  not  to  be  controlled  in  their  action  by  a  con- 
sideration of  consequences,  we  are  unable  to  see  the  disastrous  con* 
sequences  which  seem  to  be  apprehended  by  counsel  from  the  operation 
of  this  law." 

It  is  also  contended,  that  conceding  the  authority  of  the  G-overnor 
to  sign  this  act,  it  can  not  operate  a  removal  of  the  Lynch  board,, 
because  article  122  of  the  State  constitution  provides  that  all  officers 
"shall  continue  to  discharge  the  duties  of  their  offices  until  their 
successors  shall  have  been  inducted  into  office." 

How  does  this  provision  apply  to  this  case  ? 

This  question  is  definitely  settled  by  the  case  of  State  ex  rel.  Joseph 
L.  Moutieu  v.  Ursin  Lavigne,  23  An.  p.  Ill,  decided  February,  1871,. 
without  dissent.  Wyly,  J.,  the  organ  of  the  court,  says :  "  The 
question  is,  was  that  part  of  the  act  creating  the  office  of  tax  collector 
repealed  by  the  act  of  twenty-first  of  October,  1868,  **An  Act  to  provide 
a  revenue  to  support  the  State  government  and  the  manner  of  collect- 
ing the  same." 

This  act  provides  for  the  appointment  of  an  assessor  and  defines  his- 
duties;  it  also  provides,  section  44,  that  the  assessor  in  each  and  every^ 


NEW  ORLEANS,  JANUARY,  1873.  31 

state  ex  reL  Attorney  General  t.  Wharton  et  als. 

parish  shall  collect  the  State  and  parish  taxes'  of  his  parish ;  and  by 
section  78,  *'all  laws  or  parts  of  laws  contrary  to  the  provisions  of  this 
act  are  repealed." 

A  fair  interpretation  of  the  law  leads  ns  to  the  conclusion  that  the 
office  created  by  the  act  of  1864,  and  claimed  by  the  respondent  is 
abolished  by  the  sections  of  the  revenue  act  of  1868  to  which  we  have 
referred. 

Of  course  the  term  for  which  this  officer  was  to  hold  did  not  continue 
after  the  repeal  of  the  law  creating  the  office ;  for  it  would  be  absurd 
to  say  there  is  an   unexpired  term  to  an   office  that  has  ceased  to- 
exist. 

The  repealing  clause  of  this  act,  approved  March  16,  1870,  acts  1870,. 
p.  152,  No.  68,  is  in  these  words :     **That  all  laws  or  parts  of  laws  on 
the  subject  of  raising  revenue  or  the  administration  of  the  same  con-- 
trary  to  or  inconsisteut  with  this  act  be  and  the  same  are  hereby 
repealed." 

The  repealing  clause,  section  71  of  the  act  November  20,  1872,  is  in 
these  words :  ''That  this  act  shall  take  effect  from  and  after  its 
passage  and  that  all  other  laws  on  the  subject  of  election  laws  be  and 
are  hereby  repealed." 

This  repealing  clause  is  exceptionally  sweeping }  that  of  the  act  of 
1870  repealed  only  all  laws  contrary  to  or  inconsistent  with  it,  this 
repeals  all  other  laws  on  the  subject  of  elections ;  as  before  said,  it  is 
absolute,  unconditional. 

This  court  properly  decided  in  23  An.  Ill,  cited  above,  that  it  would 
be  absurd  *'to  say  there  is  an  unexpired  terra  of  an  office  which  had 
ceased  to  exist.'" 

Consequences  can  not  be  considered  by  judges. 

In  the  case  of  Craig  et  al.  v.  The  State  of  Missouri,  4  Peters  410,. 
Marshall,  Chief  Justice,  the  organ  of  the  court  said  (p.  437) :  **  In  the 
argument  we  have  been  reminded  by  one  side  of  the  dignity  of  a 
sovereign  State;  of  the  humiliation  of  her  submitting  herself  to  this- 
tribunal;  of  the  dangers  which  may  result  from  inflicting  a  wound  on 
that  dignity  -,  by  the  other,  of  tbe  still  superior  dignity  of  the  people 
of  the  United  States,  who  have  spoken  their  will  in  terms  which  we 
can  not  misunderstand. 

''  To  this  admonition  we  can  only  answer,  that  if  the  exercise  of  that 
jurisdiction  which  has  beeti  imposed  upon  us  by  the  laws  of  the  United 
States  shall  be  calculated  to  bring  on  those  dangers  which  have  been 
indicated,  or  if  it  shall  be  indispensable  to  the  preservation  of  the 
Union  and  consequently  of  the  independence  and  liberty  of  these 
States,  these  are  considerations  wliich  address  themselves  to  those 
departments,  which  may  with  perfect  propriety  be  influenced  by  them. . 
This  department  can  listen  only  to  the  mandates  of  law,  and  can  tread 


32  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel.  Attorney  G-eneral  ▼.  Wharton  et  als. 


only  that  path  which  is^marked  oat  by  duty."    This  was  a  cause  ceUbre 
in  the  Supreme  Court  of  the  United  States. 

The  doctrine  announced  by  this  court  that  the  signing  of  a  new  act 
repealing  an  old  is  sanctioned  by  numberless  authorities.  The  passage 
of  statutes  in  the  States  and  by  Congress  has  repeatedly  found  courts 
actin.j  under  former  laws,  and  struck  them  out  of  existence  with  cases 
half  tried,  and  annulled  all  proceedings  at  the  date  of  the  passage  of 
the  act  not  completed,  and  has  turned  the  worst  criminals  loose.  9 
Howard  571.  Potter's  Dwarris  on  Statutes  and  Constitutions,  pp.  158, 
160. 

In  5  Wallace,  p.  541,  Insurance  Company  v,  Ritchie,  Chase,  Chief 
Justice,  said:  *^It  is  clear  that  when  the  jurisdiction  of  a  cause 
depends  upon  a  statute  the  repes^l  of  the  statute  takes  away  the  juris- 
diction. And  it  is  equally  clear  that  where  a  jurisdiction  conferred  by 
a  statute  is  prohibited  by  a  subsequent  statute,  the  prohibition  is  so 
far  a  repeal  of  the  statute  conferring  the  jurisdiction." 

The  well  known  ca8e  of  ex  parte  McCardle,  7  Wallace,  506,  decided 
in  1868,  Chase,  Chief  Justice,  the  organ  of  the  court,  is  perhaps 
stronger  on  this  point  than  any  preceding  case.  He  says:  ''What 
then  is  the  effect  of  the  repealing  acL  upon  the  case  before  us  ? 
We  can  not  doubt  as  to  this.  Without  jurisdiction  the  court  can  not 
proceed  at  all  in  any  cause." 

As  to  tljis,  jurisdiction  is  the  power  to  declare  the  law,  and  when 
it  ceases  to  exist  the  only  iunction  remaining  to  the  court  is  that  of 
announcing  the  fact  and  dismissing  the  cause. 

*''  The  general  rule,  supported  by  the  best  elementary  writers,  is  that 
when  an  act  ol  the  Legislature  is  repealed,  it  must  be  considered, 
except  as  to  transactions  past  and  closed,  as  if  it  never  existed."  He 
cited  Dwarris  on  statutes,  538 ;  13  How.  429;  5  Wall.  541.  "  It  is  quite 
clear,  therefore,  that  tlie  court  can  not  proceed  to  pronounce  judgment 
in  this  case,  for  it  has  no  longer  a  jurisdiction  of  the  appeal,  and 
judicial  duty  is  not  less  fitly  periormed  by  decliDing  ungranted  juris- 
diction than  in  exercising  firmly  that  which  the  constitution  and  the 
laws  couier.     And  this  is  not  less  upon  authority  than  upon  principle." 

If  an  act  of  Congress  can  destroy  the  power  of  the  Supreme  Court 
of  the  United  States  to  complete  the  trial  of  a  half  completed  case,  I 
am  unable  to  perceive  why  an  act  of  the  Legislature  of  Louisiana  has 
not  the  power  to  prevent  the  completion  by  a  returning  board  ot  its 
own  creation,  of  any  acts  incomplete  at  the  date  of  its  passage. 

But  it  is  urged  that  net  No.  98  of  1872  did  not  vacate  the  offices  of 
the  returning  board  created  by  a<!t  No.  00  of  1870,  because  the  number 
of  the  board  remains  the  same  in  the  new  as  under  the  old  law  and 
tlieir  duties  are  the  same,  that  the  offices  are  identical;  This  is  a 
serious  mistake  of  fact. 
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Section  2  of  act  No.  98  takes  the  place  of  section  54  in  the  act  of 
1870.  Its  provisions  are  essentially  different.  The  law  of  1870  con- 
stituted the  Governor,  Lieutenant  Governor,  Secretary  of  State,  T.  C. 
Anderson  and  John  Lynch  the  board.  The  law  of  1872  provides  that 
five  persons,  to  be  elected  by  the  Senate  from  all  political  parties,  shall 
be  the  returning  officers  for  all  elections  in  the  State,  a  majority  of 
whom  shall  constitute  a  quorum  and  have  power  to  make  returns  of 
all  elections.  Under  the  law  of  1872  the  election  was  to  be  held  at 
every  meeting  of  the  Senate ;  under  the  old  law  Anderson  and  Lynch 
were  permanent  members  and  the  other  three  were  members  as  long 
as  they  remained  Governor,  Lieutenant  Governor  and  Secretary  of 
State. 

The  titles  of  the  two  acts  differ  materially.  It  the  title  of  the  act 
No.  98,  1872,  were  substituted  for  the  title  of  the  act  No.  100,  1870, 
several  provisions  in  the  act  of  1870  would  be  inoperative  as  conflict- 
ing with  that  provision  of  the  constitution  wliicb  requires  the  title  of 
the  act  to  express  the  object  of  its  provisions.  The  two  acts  are 
radically  different.  An  important  and  marked  difference  is  in  the 
provision  requiring  the  board  under  the  last  act,  that  of  1872,  to  be 
composed  of  members  af  all  different  political  parties. 

It  was  specially  inserted  to  prevent  an  abuse  which  at  the  date  of 
the  passage  of  the  act  was  notorious  in  this  State  and  throughout  the 
whole  country.  Tlie  want  of  identity  in  the  two  laws  is  apparent  on 
their  face. 

We  are  to  consider  the  facts  as  they  were  at  the  institution  of  this 
suit  in  the  lower  court.  Tiien  the  Warmoth  board  were  acting  as  the 
Returning  Board ;  they  are  the  defendants  in  that  suit,  and  if  an 
appeal  had  been  taken  by  the  party  cast  after  the  decision  of  that  suit 
by  Judge  Dibble  they  would  have  been  appellants  in  this  court.  The 
last  order  in  the  Eighth  District  Court  prior  to  the  intervention,  which 
resulted  in  this  appeal,  was  one  dismissing  the  Lynch  board  suit.  The 
Returning  Board  that  was  inducted  into  office  at  the  beginning  of  the 
suit  continued  in  office  until  removed  by  the  order  of  the  United  States 
Circuit  Court.  It  is  my  opinion  that  the  board  thus  inducted  are  not  • 
entitled  to  invoke  this  article  of  the  constitution  of  Louisiana.  It  was 
inserted  in  tlie  constitution  to  regulate  changes  in  office  caused  by  the 
changes  in  State  laws  and  appointments  and  removals  by  State  author- 
ities. To  recognize  the  right  of  the  United  States  government  thus 
indirectly  to  settle  the  title  to  all  offices  in  the  State  would  unsettle 
the  whole  jurisprudence  of  the  State  and  of  the  general  government 
itself.  Neither  the  letter  nor  spirit  of  the  enforcement  act  justify  such 
an  interpretation.    It  is  without  precedent. 

I  am  unable  to  see  the  disastrous  consequences  to  flow  from  this  new 
election  law,  and  if  I  did  see  them,  courts  are  powerless  under  the 
8 
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settled  jarispradence  of  this  State  and  the  whole  country  to  avert- 
them.    9  An.  562;  8  An.  341. 

Our  duty  is  to  interpret  existing  laws,  not  to  remedy  defective  lawsf. 
that  is  the  province  of  the  legislative  branch  of  the  government. 

This  view  disposes  of  the  point  pressed  in  argument  in  this  case  as 
to  consequences  of  dismissing  this  appeal. 

There  are  other  legal  grounds  set  up  for  tlie  dismissal  of  the  appeal 
which  it  is  unnecessary  to  notice. 

On  the  Merits. 

I  have  but  little  to  say  on  the  merits,  believing  that  upon  this  appeal 
we  have  no  more  authority  to  consider  the  merits  than  to  have  taken 
original  jurisdiction. 

The  evidence  in  the  record  consists  only  of  ex  j^arte  affidavits;  no 
witness  was  cross-examined  and  these  depositions  were  filed  upon  the 
issuance  of  the  rule  nUi.  Neither  the  judge  a  quo,  nor  the  plaintiffs, 
nor  their  attorneys  seem  to  have  regarded  them  as  intended  for  a  trial 
on  the  merits  of  the  question  of  tlieir  own  title  to  office.  Tlie  majority 
of  this  court  have  decided  to  use  them  to  determine  the  question  of 
title  to  an  office  in  no  manner  connected  with  the  title  of  the  members 
of  the  board.  Field  uses  by  this  decision  evidence  previously  unlcnown 
to  him  and  his  witnesses  have  to  undergo  no  cross-examination. 

A  matter  of  fact  apparent  on  the  face  of  the  transcript  Is  that  there 
was  no  tiial  on  the  merits  in  the  court  a  qua.  This,  then,  is  th& 
original  trial  on  the  merits;  This  court  has  no  original  jurisdiction 
except  in  habeas  corpus  cases.  How  can  we  safely  deduce  a  conclusion 
ft-om  these  affidavits  ?  The  witnesses  testified  for  a  particular  purpose. 
The  court  applies  the  evidence  to  a  different  question.  Non  constat 
that  this  testimony  would  have  been  the  same  on  the  trial  of  the  merits,, 
as  cross-examination  might  have  reconciled  all  contradictions. 

Without  analyzing  the  affidavits  in  detail,  suffice  it  to  say,  that  under 
article  906  of  the  Code  of  Practice,  which  provides,  "  but  if  the  court 
shall  think  it  not  possible  to  pronounce  definitely  on  the  cause  in  the 
« state  in  which  it  is,  either  because  the  parties  have  failed  to  adduce 
necessary  testimony  or  because  the  inferior  court  refuse  to  receive  it  or 
otherwise,  it  may,  according  to  circumstances,  remand  the  cause  to  the 
lower  court  with  instructions  as  to  the  testimony  which  it  shall  receive 
to  the  end  that  it  may  decide  according  to  law,'*  the  case,  in  my 
opinion,  should  be  remanded,  if  not  dismissed  for  want  of  jurisdiction. 
6  N.  S.  319 ;  6  N.  S.  635. 

In  the  case  of  Merchants'  Insurance  Company  v,  Barroso,  Carleton,  J.^ 
said :  *'  We  do  not  feel  altogether  satisfied,  therefore,  to  pronounce 
definitely  upon  the  point  in  question  in  the  present  state  of  the  pro- 
ceedings,  but  think  the  case  should  be  sent  back  for  further  proceed- 
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ingg,  upon  both  the  law  and  the  facts  of  the  case."    See  numerons 
eases  cited  under  article  906,  Faqua's  Code  of  Practice. 

If  this  caution  is  the  established  rule  where  there  is  other  than  prima 
fade  evidence  in  the  record,  a  fortiori,  it  should  not  be  deviated  from 
where  the  record  contains  only  prima  facie  evidence. 


No.  4077. 
Choppin  &  White  v.  B^^anc  &  Leoendbb. 

i  Where  judgment  in  soUdo  being  rendered  against  Wallace  &  Choppin  with  vendor's  privilege 

on  a  certain  lot  of  machinery  sequestered  in  the  hands  of  said  firm,  hnt  released  on  bond, 
and  after  release  sold  to  Choppin  Sc  White,  successors  to  the  former,  an  appeal  was 
granted  to  Wallace  and  Choppin  and  no  bond  was  given  by  said  Arm,  but  by  Choppin 
alone  for  a  sospensive  appeal ;  and  pending  the  appeal,  the  parties  who  had  obtained 
judgment  against  Wallace  &  Choppin  issued  execution  and  seized  the  property  released 
on  bond  as  aloresaid,  which  execution  was  injoined  by  Choppin  &  White; 
Held — That,  in  answer  to  the  in)unotion  suit,  no  averment  or  proof  of  simulation  having  been 
made,  the  party  in  possession  under  a  title  could  not  be  preceded  against  in  this  indirect 
manner. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
m^nt,  J.  S.  P.  Blanc,  for  defendants  and  appellants.  B,  B,  For^ 
maut  for  plaintiffs  and  appellees. 

Justices  concurring :    Howell,  Wyly,  Kennard,  Taliaferro. 

Taliaferro,  J.  The  defendants  in  this  injunction  suit  being  hold- 
ers of  a  promissory  note  given  by  Wallace  &  Choppin  to  Ivens  &  Co. 
in  part  consideration  for  a  lot  of  machinery  purchased  by  them, 
brought  suit  on  the  note  and  sequestered  the  machinery  claiming  to 
be  subrogated  to  the  vendor's  privilege  upon  it.  The  property  seques- 
tered was  released  on  bond.  It  seems  that  after  the  release,  the 
machinery  was  sold  to  Choppin  &  White  the  present  plaintiffs.  The 
suit  brought  agaiost  Wallace  &  Choppin  by  the  defendants  was  brought 
against  the  partnership  and  individually  also  against  each  of  the  per- 
sons composing  the  firm. 

Judgment  was  rendered  against  them  in  solido  with  vendor's  privi- 
lege on  the  property  sequestered.  An  appeal  was  granted  on  motion, 
to  the  firm  of  Wallace  &  Choppin ;  bat  no  bond  was  given  by  the  firm. 
Choppin,  one  of  the  firm  gave  bond  individually  for  a  suspensive  ap- 
peal; and  pending  this  appeal,  Blanc  &  Legendre  issued  execution 
and  seized  the  machinery  and  caused  it  to  be  adveitised  for  sale. 
Choppin  &  White  thereupon  obtained  an  injunction  to  stay  the  pro- 
ceedings. On  trial  of  the  injunction  in  the  court  below  the  injunction 
was  perpetuated  but  without  damages.  From  this  judgment  the  de- 
fendants have  appealed.  The  defendants  in  injunction  contend  that 
the  property  seized  is  partnership  property,  and  as  the  partnership  has 
not  prosecuted  its  appeal,  the  appeal  alone  and  individually  of  Chop- 
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pio  does  Dot  bar  the  defendants  from  proceeding  against  the  partner- 
ship property. 

The  evidence  shows  that  after  the  release  of  the  sequestration  under 
bond  the  property  seized  was  sold  to  Choppin  &  White }  there  is  no 
allegation  set  up  in  answer  to  the  injunction  suit  that  this  sale  was  a 
simulation.  The  party  in  possession  under  a  title,  can  not  be  pro- 
ceeded against  in  this  indirect  manner,  no  averment  or  proof  being 
made  of  simulation. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  3886. 

Mrs.  S.  Moussibb  and  Widow  A.  Courcelle  v,  F.  W.  Gustine  and 

C.  S.  Sauvinet,  Sheriff. 

An  api>cal  will  not  be  dismissed  because  the  surety  on  the  appeal  bond  was  surety  on  the 

ix^  auction  bond. 
If  the  bond  of  appeal  fixed  by  the  judge  a  quo  is  insufficient  for  a  suspensive,  it  suffices  lor  a 

devolutive  appeal. 
A  married  woman  can  not  be  sued  on  the  ground  that,  being  shown  to  be  the  keeper  of  a 

boarding  house  and  therefore  a  public  merchant,  no  authorisation  is  necessary  either  from 

her  husband  or  the  court. 
Articles  121  and  131  of  the  Civil  Code  can  not  be  construed  to  warrant  the  couolusion  that 

the  carrying  on  of  any  other  business  by  a  mariied  woman  than  that  of  merchandise 

constitutes  her  a  public  merchant. 
The  words  "separate  tradQ"  in  the  latter  clause  of  article  131  of  the  Civil  Code,  declaring 

that  the  wife  "is  considered  as  a  public  merchant  if  she  carries  on  a  separate  trade,  but 

not  if  she  retails  only  the  merchandise  belonging  to  the  commerce  carried  on  by  her 

husband,"  refer  clearly  to  the  trade  in  merchandise  and  not  to  any  other  business  or 

pursuit. 
When  by  the  terms  and  conditions  of  a  lease  two  lessees  are  bound  in  uolido,  a  Judgment 

Irom  the  court  a  qua  against  them  jointly  will  be  sot  aside,  and  if  the  judgment  against 

one  of  the  parties  to  the  lease  never  had  any  legal  force  it  remains  in  full  force  against 

the  other. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    IHbble, 
J.      B,   B.  FormaUf  for  plaintiffs   and  appellants.      Bandolph, 
Singleton  <&  Browne^  for  defendants  and  appellees. 

On  Motion  to  Dismiss  the  Appeal. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly  and  Howe. 

Wyly,  J.  The  plaintiffs  injoined  the  execution  of  a  judgment 
against  them  for  $1850.  The  injunction  was  dissolved  with  twenty 
per  cent,  damages  and  they  have  appealed. 

The  defendants  move  to  dismiss  the  appeal  because  the  bond  is  not 
sufficient  in  amount;  because  the  surety  on  the  appeal  bond  is  the 
same  person  who  was  surety  on  the  injunction  bond,  and  because  the 
latter  is  not  made  party  to  the  appeal. 
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The  appeal  was  taken  by  motion  and  the  appeal  bond  is  in  favor  of 
the  clerk.    All  parties  are  therefore  before  the  court. 

The  appeal  bond  being  for  $2000  is  ample  for  a  suspensive  appeal. 

The  injunction  bond  was  given  to  protect  the  defendants  from 
damages  resulting  from  the  injunction,  the  amount  of  which  decreed 
by  the  court  is  only  $370. 

That  the  surety  on  the  injunction  bond  is  the  security  on  the  appeal 
bond  is  of  no  consequence;  he  was  not  condemned  to  pay  anything 
and  be  is  not  an  appellant.    12  La.  383 ;  2  R.  235. 

The  motion  is  therefore  denied. 


On  the  Merits. 

Justices  concurring :    Ludeling,  Taliaferro  and  Howe. 

Taliaferro,  J.  There  is  a  motion  to  dismiss  the  appeal  in  this 
case  on  the  following  grounds : 

First — That  the  surety  on  the  appeal  bond  was  surety  on  the  injunc- 
tion bond. 

Second — That  the  amount  of  the  appeal  bond  is  insufficient,  being 
only  for  $2000  when  it  should  have  been  for  a  much  larger  sum ;  the 
execution  injoined  was  for  $1850,  with  interest  and  costs. 

The  first  ground  is  untenable.    2  Rob.  235. 

The  amount  of  the  bond  was  fixed  by  the  judge.  If  insufficient 
for  a  suspensive  it  suffices  for  a  devolutive  appeal.  20  An.  340;  21 
An.  597. 

In  this  action  the  plaintiffs,  who  are  sisters,  one  of  them  a  married 
woman,  the  other  a  widow,  injoin  an  execution  issued  against  them  on 
a  judgment  obtained  by  Gustine,  the  defendant  in  injunction,  for  the 
sum  of  $1850,  with  interest,  and  also  sue  to  have  that  judgment 
annulled  on  the  ground:  First — That  the  judgment  was  obtained 
against  Mrs.  Moussier,  a  married  woman,  without  any  authorization 
having  been  given  to  her  by  her  husband  or  the  judge  to  appear  in 
court.  That  the  judgment  therefore  as  to  her  is  null.  Second — The 
judgment  being  joint,  it  is  null  as  to  Mrs.  Courcelle,  who  was  sued  as 
a  joint  obligor  with  her  sister.  The  article  2080  (2085)  declares :  '*  No 
judgment  can  be  obtained  against  any  joint  obligor  unless  it  be  proved 
that  all  joined  in  the  obligation."  The  absolute  incapacity  of  Mrs. 
Moussier  to  appear  in  court  rendering  the  judgment  as  to  her  null,  no 
judgment  could  be  rendered  against  the  other  party.  Third— Th&t 
the  judgment  was  rendered  by  agreement  of  the  parties  on  the  con- 
fession of  the  two  plaintiffs,  on  the  express  condition  that  it  was  not 
to  be  executed  against  them,  having  been  obtained  merely  for  the 
purpose  of  keeping  off  creditors  for  small  amounts  who  might  cause 
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annoyance  to  both  Gnstine,  the  creditor,  and  the  two  plaintiffs  here 
defendants  in  the  consent  judgment. 

There  was  judgment  in  the  court  below  dissolving  the  injunction, 
with  twenty  per  cent,  damages,  and  rendering  judgment  against  the 
plaintiffs,  rejecting  their  claim  to  annul  the  judgment. 

The  plaintiffs  have  appealed. 

The  facts  are  that  these  plaintiffs  leased  property  from  the  defendant 
Gustine,  and  were  in  arrears  with  him  to  a  considerable  amount.  An 
arrangement  was  entered  into  through  an  attorney  by  which  the  parties 
indebted  on  their  lease  were  to  confess  a  judgment  in  favor  of  their 
lessor  who  was  not  to  execute  it,  but  hold  it  in  check  over  creditors  for 
small  sums,  who  were  by  means  of  judgments  obtained  in  courts  of 
justices  of  the  peace  frequently  annoying  the  plaintiffs  by  seizures  for 
small  debts,  while  at  the  same  time  he  made  his  own  debt  secure.  It 
is  shown  that  Mrs.  Moussier  has  a  hubband  who  has  been  absent  several 
years  in  Brazil.  This  fact  is  fully  proved.  No  authorization  whatever 
is  shown  for  her  to  appear  in  court.  The  judge  a  quo  proceeded  to 
render  judgment  against  her  on  the  ground  that,  being  shown  to  be  the 
keeper  of  a  boarding  house,  and  therefore  a  public  merchant,  no 
authorization  was  necessary  either  from  her  husband  or  the  court. 
We  do  not  think  that  articles  121  and  131  of  the  Civil  Code  can  be 
construed  to  waxTant  the  conclusion  that  the  carrying  on  of  any  other 
business  by  a  married  woman  than  that  of  merchandise  constitutes  her 
a  public  merchant.  The  latter  clause  of  article  131  declares  that  the 
wife  *'is  considered  as  a  public  merchant  if  she  carries  on  a  separate 
trade,  but  not  if  she  retails  only  the  merchandise  belonging  to  the 
commerce  carried  on  by  her  husband."  The  '*  separate  trade "  here 
spoken  of,  we  think,  refers  clearly  to  the  trade  in  merchandise  and  not 
to  any  other  business  or  pursuit. 

By  the  terms  and  conditions  of  the  lease  the  lessees  (the  two  plain- 
tiffs) were  bound  in  aoUdo.  The  judgment  they  seek  now  to  annul 
never  had  any  legal  force  against  Mrs.  Moussier  for  the  reasons  stated. 
But  it  remains  in  force  against  Mrs.  Courcelle. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  set  aside.  It  is  ordered  further  that  the  judgment  which  the 
plaintiffs  pray  in  this  suit  to  have  annulled  be  and  the  same  is  hereby 
decreed  null  and  void  as  to  Mrs.  Moussier,  and  that  it  be  maintained 
for  the  whole  against  Mrs.  Courcelle.  It  is  further  ordered  that  the 
injunction  be  perpetuated  as  to  Mrs.  Moussier,  with  costs  in  the  lower 
court  j  and  that  it  be  dissolved  as  to  Mrs.  Courcelle,  with  ten  per  cent, 
damages  on  the  amount  injoined,  which  are  hereby  decreed  against 
Mrs.  Courcelle  and  her  sureties  on  the  iigunction  bond  in  9oUdo,  she 
paying  all  costs. 

Rehearing  refused. 
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No.  2030. 
Hoses  Marx  v.  National  Marine  and  Fire  Insurance  Company. 

A  riyer  poliey  of  insurance,  No.  206,  waa  executed  in  favor  of  A  on  the  first  of  February 
1867,  according  to  all  the  forms  prescribed  by  the  charter  and  by-laws  of  the  company. 
The  insurance  was  "on  account  of  whom  it  may  concern,  on  such  property  lost  or  not 
lottj  and  in  such  sums,  to  and  from  meh  porU  or  pkiees,  and  by  such  good  and  seaworthy 
steamboats  or  other  river  craft  a*  may  be  approved  by  the  company  and  entered  in  the  book 
attached  to  thepoliq/ ;  it  being  expressly  understood  and  agreed  that  no  risk  under  this 
insurance  is  or  shall  be  binding  unless  so  approved  and  entered." 

•Subsequently,  on  the  fourth  of  same  month,  A,  under  the  open  river  policy  No.  908,  made 
a  special  application  which  was  accepted,  to  have  all  merchandise  shipped  to  him  on  the 
Ohio  and  Mississippi  rivers  and  their  navigable  tributaries,  covered  without  being  entered 
in  the  book  attached  to  the  poliey,  the  risk  on  any  one  boat  being  limited  to  $5000,  and  he 
binding  himself  to  report  the  shipment  as  soon  «s  notice  thereof  was  received  by  bill  of 
lading  or  otherwise.  On  the  ninth  of  April,  A  had  an  entry  made  in  the  book  attached 
to  his  policy,  by  which  merchandise  shipped  to  him  ft'om  Montgomery  on  the  Alabama 
river  was  covered.  The  merchandise  had  been  burned  on  the  seventh  of  same  month, 
but  A  had  no  knowledge  of  the  fact  at  the  time  of  the  entry. 

:Held — That  the  entry  was  regularly  made  and  within  the  terms  of  the  open  policy ;  that  said 
policy  authorized  the  risk  fh>m  the  port  of  Montgomery,  on  the  Alabama  river ;  and  that 
the  gpeeiai  application  was  an  additional  agreement  containing  certain  stipulations,  none 
of  which  modified  the  open  policy  so  as  to  limit  the  risks  to  the  Ohio  and  Miefiseippi  riven 
and  their  navigable  tributaries. 

^Where  the  stipulation  is  that  the  property  to  be  insured  shall  be  covered  loet  or  not  2o«t,  and 
no  fhuid  has  been  established  against  the  insured,  the  contract  of  insurance  becomes 
operative  and  covers  the  property  whether  lost  or  not  lost  at  the  time  of  the  entry. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Orleans.  Leaumontf 
J.  JET.  B.  Kelly,  for  defeodaDts  and  appellees.  John  M,  Bonner, 
for  plaintiff  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Renuard. 

Wtly,  J.  The  plaintiff  sues  the  National  Marine  and  Fire  Insurance 
-Company  for  $2232,  alleging  that  he  holds  their  open  river  policy  of 
insurance  No.  205,  issued  on  first  day  of  February,  1867;  that  on  the 
third  of  Apiil  following  his  agents  shipped  from  Montgomery,  Ala- 
bama, to  New  Orleans,  on  the  steamboat  *'  Benefit,"  a  lot  of  merchan- 
dise belonging  to  him ;  that  he  received  the  invoices  on  the  sixth,  and 
on  the  ninth  of  April  he  presented  them  at  the  office  and  to  the  proper 
officer  or  agent  of  said  company,  in  order  to  have  the  insurance  entered 
in  the  book  annexed  to  said  open  policy,  making  the  application  in 
writing;  thereupon  the  entry  was  made  under  ti>e  heading:  indorse- 
ments on  open  river  policy  No.  208."  It  mentioned  the  date,  the 
thing,  the  name  of  the  vessel,  the  place  of  shipment,  the  destination, 
the  sum  insured,  the  rate  of  insurance,  and  the  amount  of  premium. 

The  plaintiff  alleges  that  said  steamboat  Benefit  was  lost  with  his 
said  merchandise,  by  fire,  on  the  Alabama  river,  on  the  seventh  of 
April,  1867,  of  which  he  first  heard  on  the  evening  of  the  ninth  after 
said  entry  had  been  made  on  said  policy. 

He  further  alleges  that  he  notified  the  company  and  demanded 
settlement,  which  was  refused.  He  therefore  sues  for  the  amount  of 
€tie  insurance.    After  pleading  the  general  issue,  the  defendants  admit 
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the  execution  of  the  open  river  policy  of  insurance  No.  208,  but  aver  that 
the  risks  to  be  covered  thereby  are,  by  the  express  terms  of  the  instru- 
ment, limited  to  the  Mississippi  and  Ohio  rivers  and  their  navigable 
tributaries.  They  deny  that  they  ever  entered  into  any  contract  of 
insurance  with  the  plaintiff,  covering  risks  on  the  Alabama  river, 
where  the  loss  occurred,  for  which  the  plaintiff  seeks  to  hold  them 
liable.  They  admit  that  the  plaintiff,  on  the  ninth  of  April,  1867, 
made  application  to  a  clerk  in  their  office  to  have  certain  merchandise  ' 
on  board  the  steamboat  '*  Benefit,''  at  and  from  Montgomery,  Ala- 
bama,  entered  upon  said  open  river  policy,  but  they  aver  that  he  had 
no  right  to  claim  said  entry  on  said  policy,  as  said  application  was  nob 
in  conformity  to  and  accordance  with  the  terms  of  said  policy ;  that 
it  was  outside  of  its  stipulations  and  involved  a  new  and  different 
contract  of  insurance,  to  which  they  deny  the  company  ever  became  a 
party  or  acceded  to  by  any  of  its  officers  authorized  by  the  charter  ta 
make  contracts,  take  risks,  or  make  or  modify  the  policies  of  insurance. 
They  further  aver  that  prior  to  said  application  said  steamboat 
''Benefit,'^  with  the  said  merchandise  on  board,  had  been  destroyed 
by  fire  and  that  the  plaintiff  had  received  intelligence  thereof,  as  had 
also  the  officers  of  the  company  authorized  to  take  risks  and  make 
policies  of  insuiance. 

They  aver  that  the  entry  made  of  said  merchandise  on  said  policy 
of  insurance  was  procured  by  said  Marx's  fraudulently  cancelling  and 
withholding  from  the  clerk  who  made  the  entry,  at  his  instance,  the 
fact  well  known  to  said  Marx,  that  said  policy  did  not  extend  to  or 
cover  risks  on  the  Alabama  river.  They  also  aver  that  the  entry  waa 
made  by  the  clerk  on  the  erroneous  supposition  that  the  application 
corresponded  with  the  terms  of  the  policy  which  it  did  not.  And  they 
specially  deny  that  the  clerk  had  authority  to  bind  the  company  by 
any  entry  outside  of  the  express  terms  of  the  policy. 

The  court  dismissed,  as  of  nonsuit,  tlie  demand  of  the  plaintiff,  and 
he  has  appealed.  The  question  is,  was  the  entry  of  the  ninth  of  April 
on  the  open  policy  No.  208,  made  in  conformity  with  the  terms  of 
said  policy  ?  Was  it  outside  of  its  stipulations,  involving  a  new  con- 
tract, which  the  clerk  had  no  authority  to  make  ?  In  the  open  policy 
we  find  the  following  clause :  *'This  insurance  is  declared  to  be  oa 
such  property,  in  such  sums,  to  and  from  such  ports  or  places,  and  by  - 
such  good  and  seaworthy  steamboats,  or  other  river  craft,  as  may  be 
approved  by  this  company  and  entered  in  the  book  attached  to  this 
policy.  It  being  expressly  understood  and  agreed,  that  no  risk  under 
this  insurance  is,  or  shall  be,  binding  until  so  approved  and  entered.'^ 

We  are  of  the  opinion  that  the  entry  was  within  the  terms  of  the 
policy  and  that  the  risk  became  binding  on  the  company  from  the  date, 
of  the  entry. 
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Under  the  open  policy  No.  208,  the  insurance  became  complete  on 
such  property  '*  to  and  from  such  ports  or  places  "  as  may  be  approved 
by  the  company  and  '*  entered  in  the  bouk  attached  to  this  policy.'^ 
The  entry  was  regularly  made ;  and  the  open  policy  authorized  the 
risk  from  the  port  of  Montgomery,  Alabama,  because  under  it  an  entry 
could  be  made  from  any  post  or  place. 

It  is  not  denied  that  the  clerk  had  authority  to  make  the  entry,  if  it 
fell  within  the  terms  of  the  policy.  Besides  a  witness  of  the  defend- 
ants states  that  all  the  entries  were  made  by  clerks  in  the  office  prior 
to  the  ninth  April,  and  they  were  properly  made ;  among  these  entriea 
or  indorsements,  we  notice  several  on  the  Alabam'a  river. 

But  the  defendants  refer  to  the  river  application  under  open  policy 
No.  208  to  show  that  said  policy  was  limited  to  shipments  on  the  Mis- 
sissippi and  Ohio  rivers  and  their  tributaries;  and  that  it  did  not 
cover  risks  on  the  Alabama  river. 

This  river  application  was  signed  by  the  plaintiff  and  the  secretary 
of  the  company  on  the  fourth  of  February,  1867.  It  was  intended  to 
cover  all  shipments,  belonging  to  whom  it  may  concern,  addressed  to 
the  assured  on  board  any  seaworthy  vessel  on  the  Mississippi  and 
Ohio  rivers  and  their  tributaries,  provided  the  risk  by  any  one  boat 
shall  not  exceed  $5000 ;  and  it  also  stipulated  that  the  assured  shall 
give  prompt  notice  of  every  shipment  as  soon  as  notified  thereof  by 
bill  of  lading  or  otherwise.  In  this  river  application  of  fourth  Feb- 
ruary, 1867,  we  do  not  find  the  limitation  insisted  on  by  the  defend- 
ants. It  simply  modifies  the  original  contract  so  far  as  relates  to 
consignments  to  the  plaintiff  on  the  Mississippi  and  Ohio  rivers  and 
their  tributaries,  by  stipulating  that  the  risk  on  no  boat  shall  exceed 
$5000,  and  that  the  risk  shall  take  effect  from  the  date  of  shipmentt 
instead  of  the  date  of  entry  or  indorsement  on  the  open  policy. 

Under  this  application  all  consignments,  on  rivers  named,  were  in- 
sured Irom  the  date  of  shipment.  Without  it  the  risk  would  only 
attach  from  the  date  of  entry  or  indorsement  on  the  open  policy  No. 
208.  It  is  true  this  river  application  does  not  extend  to  the  Alabama 
river;  but  the  plaintiff  does  not  seek  to  hold  the  defendants  liable 
under  it.  Their  liability  is  claimed  from  the  date  of  the  entry  or  in- 
dorsement which  was  made  pursuant  to  the  express  stipulation  in  open 
policy  No.  208,  that  the  insurance  shall  attach  from  the  date  of  entry 
*'  on  such  property,  in  such  sums,  to  and  from  such  posts  or  places," 
as  may  be  approved  by  the  company  **  and  entered  in  the  book  at- 
tached to  this  policy."  The  open  policy  covers  all  shipments  from  the 
date  of  the  entry  contemplated,  and  there  is  nothing  in  the  river  ap- 
plication in  question  limiting  this  stipulation  in  the  original  contract 
of  insurance.  It  is  merely  an  additional  agreement  by  which  insur- 
ance, on  certain  rivers,  and  to  certain  amounts,  might  at  once  be 
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operative  without  iDdorsement  or  entry  in  the  book  annexed  to  open 
policy  No.  208.  The  only  remaining  question  is,  can  the  insurers  be 
held  liable  when  it  appears  that  the  loss  had  occurred  before  the  entry 
or  indorsement  on  the  open  policy,  and  of  this  fact  they  were^  at  the 
time,  aware? 

No  fraud  has  been  established  against  the  assured.  He  seems  to 
have  acted  in  good  faith  and  had  no  knowledge,  when  he  applied  for 
the  entry,  that  the  loss  had  occurred  on  the  Alabama  river  two  days 
before.  In  the  open  river  policy  No.  208  we  find  a  stipulation  that  the 
property  to  be  insured  shall  be  covered,  lost  or  not  lost.  No  risk, 
however,  was  to  be  binding  till  approved  and  entered.  When  this 
was  done  the  contract  of  insurance  became  operative  and  it  covered 
the  property  whether  lost  or  not  at  the  time  of  the  indorsement. 

We  have  shown  that  the  clerk  had  authority  to  make  the  entry  or 
indorsement  because  it  was  within  the  terms  of  the  open  policy. 
Thereafter  the  insurance  was  complete.  The  amount  of  the  loss  is 
not  disputed.  The  plaintiff  should  therefore  have  judgment  for  the 
amount  claimed,  less  $27  90,  the  amount  of  the  premium. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  plaintiff  have  judgment  against  the  defend- 
ants for  two  thousand  two  hundred  and  liiirty-two  dollars  with  legal 
interest  from  judicial  demand,  less  twenty-seven  dollars  and  ninety 
oents,  the  amount  of  premium. 

It  is  further  ordered  that  the  defendants  pay  costs  of  both  courts. 


No.  2833. 

State  of  Louisiaka  ex  rel.  A.  A.  Plattsmier  v.  J.  0.   Landby, 
Controller,  and  al.,  City  op  New  Orleans. 

The  facta  and  law  in  this  case  are  identical  with  thoae  in  tlie  caae  of  State  of  Louisiana  ex 
rel.  Gr.  W.  Saddler  v.  J.  O.  Landry  and  al.,  city  of  New  Orleans,  except  that  in  thta  case 
the  plaintiff  is  a  constable  instead  of  a  jnstioe  of  the  peace. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley, 
J.  Brice  dk  Mitch^ll^  for  plaintiff  and  appellee.  J.  B.  Beohwithj 
for  relator  and  appellant. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Rennard. 

Kennard,  J.  The  facts  and  law  in  this  case  are  identical  with  those 
in  the  case  of  State  of  Louisiana  ex  rel.  George  W.  Saddler,  appellee 
«.  J.  0.  Landry  et  al.  City  of  New  Orleans,  appellant,  except  that  in 
this  case  the  plaintiff  is  a  constable  instead  of  a  justice  of  the  peace. 

For  the  reasons  assigned  in  that  case  it  is  ordered  that  the  judgment 
of  the  lower  court  be  reversed  and  the  mandamus  denied,  with  costs 
to  be  paid  by  relator. 
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No.  4445. 

"State  op  Louisiana  ex  rel.  H.  Newgass  v,  S.  Friedlander,  Presi- 
dent of  New  Orleans  Sanitary  and  Fertilizing  Company. 

'Wliere  a  snit  is  by  a  stockholder  of  a  company  to  compel  the  officers  to  permit  him  to  exam* 
ine  the  books  of  the  company,  and  there  is  no  amount  in  dispute  which  could  give  the 
court  jurisdiction,  the  appeal  will  be  dismissed. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  Hornor  dh  Benedict,  for  relator  and  appellee.  Lacey  (&  Butler, 
for  defendants  and  appellants. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell  and  Kennard. 

Ludelixg,  C.  J.  A  motion  has  been  made  in  this  case  to  dismiss 
the  appeal  for  want  of  jurisdiction. 

The  suit  is  by  a  stockholder  of  the  company  to  compel  the  officers 
to  permit  him  to  examine  the  books  of  the  company.  There  is  no 
■amount  in  dispute  which  could  give  this  court  jurisdiction.  24  An. 
148)  art.  74  of  the  constitution. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  with  costs. 


No.  2624. 
Crescent  Citt  Bank  v,  Joseph  Hernandez. 

Wliere  a  power  of  attorney  is  given  to  an  agent  "  to  make  checks  and  draw  money  out  of  any 
bank  or  banks  wherein  the  same  may  have  been  deposited  in  the  name  or  for  account  of 
the  principal,"  the  fact  that  a  sufficient  amount  to  meet  the  check  was  not  deposited 
when  the  check  was  drawn  is  not  a  valid  defense,  and  does  not  authorize  the  principal 
to  refuse  paying  it  in  the  hands  of  a  party  who  had  no  notice  of  the  prohibition  put 
upon  the  agent. 

Where  A  gives  an  accommodation  check  to  B  in  exchange  for  B's  check,  the  fact  that  B's 
•  check  is  not  paid,  does  not  release  A  from  the  liabilities  attaching  to  his  own  check  aa 
soon  as  it  is  received  by  an  innocent  third  party  as  cash. 

The  rights  which  become  vested  when  a  check  is  deposited  can  not  be  prejudiced  by  what 
happens  after  that  time  between  the  original  parties. 

There  is  no  reason  why  a  deposit  to  the  credit  of  an  overdrawn  account  should  not  be  fully 
as  legal  and  unsuspicious  as  one  on  an  account  already  credited  with  a  balance.  The 
disoovery  of  an  overdraft  is  the  strongest  possible  incentive  to  an  early  deposit  to  make 
the  account  good. 

It  is  better  that  the  immediate  employer  and  principal  of  an  agent  should  suffer  by  the  im- 
prudence of  his  employe  than  that  third  parties  should  suffer  from  those  acts  of  agents 
which  are  recognized  by  the  public  as  valid,  because  of  the  confidence  reposed  in  the 
princixwl. 

Where  an  agent  issues  a  commercial  obligation  authorized  by  the  terms  of  his  mandate,  the 
legal  presumption  is  that  it  was  for  a  valuable  consideration  which  has  actually  accrued 
to  the  benefit  of  his  principal,  and  that,  therefore,  the  principal  is  bound  by  it ;  and  third 
parties  who,  acting  on  the  presumption,  receive  such  negotlable'obligations,  are  protect- 
ed  agajdst  the  equities  of  which  they  have  no  notice. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Collens. 
J.    Albert  Voarhies,  attorney  for  plaintiff  and  appellee.     Semmea  <& 
Matt,  for  defendant  and  appellant. 
Justices  concurring:    Taliaferro,  Howell,  Wyly  and  Kennard. 
Ksnnabd,  J.    The  Orescent  City  Bank,  plaintiff,  sues  the  defendant 
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Joseph  Hernandez,  upon  his  check  on  the  Germania  National  Bank  of 
New  Orleans  for  the  sam  of  two  thousand  five  hundred  and  fifteen  dol- 
lars and  seventy-five  cents,  dated  New  Orleans,  November  11,  1869^ 
drawn  by  J.  Hernandez,  per  M.  F.  Bonis,  to  the  order  of  Huger  &  Bein 
and  by  them  Indorsed:  "For  deposit,  Huger  &  Bein,  per  R.  E» 
Wheeler.'' 

The  plaintiff  received  this  check  from  Huger  &  Bein,  their  deposit- 
ors, in  regular  course  of  business  and  entered  it  in  their  bank  book  as 
so  much  cash  on  the  morning  of  November  12,  1869. 

The  defendant  Hernandez,  through  his  agent  M.  F.  Bonis,  had,  as  a 
matter  of  accommodation,  given  this  check  on  the  afternoon  of  No- 
vember 11,  after  bank  hours,  to  Huger  &  Bein  in  exchange  for  their 
check,  dated  one  day  ahead,  to  wit,  November  12.  This  check  was 
drawn  on  the  Crescent  City  Bank,  the  plaintiff.  Hernandez,  the  de- 
fendant, presented  the  check  received  by  him  to  the  Crescent  City 
Bank  on  the  twelfth,  before  his  check,  the  one  in  suit,  was  presented  to 
the  Germania  Bank  for  payment  in  the  regular  course  of  bank  ex- 
changes. The  check  drawn  by  Huger  &  Bein  being  refused  payment, 
Hernandez  immediately  notified  the  Germania  Bauk  not  to  pay  his 
check,  drawn  November  11,  1869,  in  favor  of  Huger  &  Bein. 

The  court  a  qua  gave  judgment  against  Hernandez  and  he  has  ap- 
pealed. 

The  grounds  of  his  defense  are-— 

First — That  the  check  was  drawn  without  authority  by  M.  F.  Boni» 
on  the  Germania  National  Bank  at  a  time  when  he  had  no  funds  to  his 
credit  in  said  bank,  nor  had  he  any  funds  on  deposit  there  between  the 
drawing  of  the  check  and  its  presentation  for  payment;  that  said  Bonis 
was  not  authorized  to  draw  accommodation  checks  on  banks  where  no 
funds  were  deposited  to  the  credit  of  respondent,  or  checks  for  larger 
sums  than  the  amount  at  the  time  on  deposit. 

Second — That  plaintiff  is  not  *'  a  bona  fide*'  holder  for  value;  that 
Huger  &  Bein  obtained  possession  of.  said  check  with  full  knowledge 
that  Bonib  was  not  authorized  to  draw  said  check,  through  fraud  and 
false  representations  and  without  consideration;  that  it  was  deposited 
with  plaintiff  as  the  agent  of  Huger  &  Bein  for  collection. 

lliird — That  when  the  deposit  was  made  by  Huger  &  Bein  thet 
Crescent  City  Bank  well  knew  that  the  account  of  Huger  &  Bein  in 
said  bank  was  largely  overdrawn  and  so  continued  to  be  up  to  th& 
institution  of  this  suit;  that  at  the  time  of  such  deposit  plaintiff  paid 
no  consideration  therefor  and  has  never  given  any  new  credit  thereon,, 
and  that  plaintiff  was  notified  by  M.  F.  Bonis  prior  to  the  time  when  the 
check  sued  on  was  presented  for  payment  to  the  Germania  Bank. 

The  authority  exercised  by  M.  F.  Bonis,  agent  of  Hernandez,  in 
drawing  the  check  in  question  must  be  measured  by  the  terms  of  the 
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procuration  ander  which  lie  acted.  It  is  unnsuallj  full  and  coutaius 
the  foUowiug  clause :  *'  Giviog  and  granting  unto  him,  said  attorney, 
full  power  and  authority  for  him,  and  in  his  name  and  behalf  and  to 
his  use  to  manage  and  transact  all  and  singular  his  business  and 
affairs  in  this  city,  to  open  all  letters  of  correspondence  addressed  to 
said  appearer  and  to  answer  the  same,  to  make  checks  and  draw  money 
out  of  any  bank  or  banks  wherein  the  same  may  have  been  deposited 
in  the  name  or  for  account  of  said  appearer." 

The  answer  of  defendant  and  the  character  of  the  evidence  shows 
conclusively  that  he  would  not  have  expected  a  release  from  the  pay- 
ment of  his  check,  had  there  been  funds  to  meet  it  on  deposit  in  the 
Germania  Bank  at  the  time  when  the  check  was  drawn,  the  agent's 
authority  to  draw  checks  being  unrestricted  in  the  power  of  attorney 
so  far  as  funds  on  deposit  are  concerned. 

Is  the  fact  that  a  sufficient  amount  to  meet  the  check,  was  not  on 
deposit  when  the  check  was  drawn,  a  valid  defense  to  its  payment  in 
the  hands  ot  a  party  who  had  no  notice  of  the  prohibition  put  upon 
the  agent! 

Can  tlie  default  made  by  Huger  &  Bein,  with  reference  to  their  check 
given  in  exchange  for  this,  operate  a  release  from  the  liabilities  attach- 
ing to  defendant  as  soon  as  his  check  was  received  by  an  innocent 
third  party  as  cash  ? 

This  checK  was  entered  in  the  bank  book  of  Huger  &  Bein  as  cash. 
Immediately  upon  its  entry,  Huger  &  Bein  were  authorized  to  check 
against  it  and  the  evidence  shows  that  by  one  o'clock  on  the  twelfth 
they  ))ad  exhausted  their  deposit  including  this  check.  The  consider- 
ation given  by  the  Crescent  City  Bank  was  then  the  face  value  ot  the 
check  in  cash. 

The  proof  is  that  seven  exchanges  of  checks  similar  to  this  had  been 
previously  made  between  these  parties,  a  course  of  dealing  well  calcu- 
lated to  remove  any  doubts  that  might  have  been  entertained  by  the 
plaintiff  as  to  the  regularity  of  this  check. 

The  second  ground  of  defense  that  Huger  &  Bein  obtained  their 
possession  with  full  knowledge  that  Bonis  was  not  authorized  to  draw 
it,  if  true,  can  not  prejudice  the  rights  of  a  third  holder  who  is  neither 
alleged  nor  proven  to  have  had  such  knowledge. 

The  allegations,  if  proven,  that  the  Crescent  City  Bank  knew  that 
the  account  of  Huger  &  Bein  was  largely  overdrawn  when  this  check 
was  deposited,  and  so  continued  to  be  up  to  the  institution  of  this 
suit,  that  no  new  credit  was  given  on  account  thereof,  and  that  plain- 
tiff was  notified  prior  to  the  presentation  of  the  check  tor  payments, 
can  not  avail  the  defendant.  Plain tiff^s  rights  vested  when  the  check 
was  deposited,  what  happened  after  that  time  between  the  original 
parties  can  not  prejudice  those  rights.    We  see  no  reason  why  a  de- 
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posit  to  the  credit  of  an  overdrawn  account  is  not  fully  as  legal  and 
unsuspicious  as  one  to  an  account  already  credited  witii  a  balance. 

The  discovery  of  an  overdrait  is  the  strongest  possible  incentive  to- 
an  early  deposit  to  make  the  account  good. 

It  is  contended  that  to  validate  checks  thus  drawn  when  there  are- 
not  funds  on  deposit  to  meet  them,  is  to  authorize  an  agent  to  use  his^ 
principal's  credit  instead  of  his  cash.  That  the  agent  will  thereby  be^ 
left  without  restraint  and  may  at  will  ruin  his  principal,  and  the  case- 
of  Baines  v.  Ewiug,  volume  1  Law  Reports  Exchequer  for  1866,  p.  320, 
is  cited  as  sustainicg  this  view. 

In  that  case  the  agent  was  authorized  in  the  name  of  his  principal 
to  underwrite  policies  against  marine  risks  in  Liverpool  not  exceeding 
£100  by  any  one  vessel.  He  exceeded  his  authoiity  by  underwriting 
a  policy  lor  £150,  and  the  court  held  the  principal  to  have  been 
released,  but  the  reason  assigned  by  the  court  destroys  the  analogy  to- 
this  case. 

The  organ  of  the  court  says:  ''The  plaintiff  was  not  aware  that 
the  broker's  authority  was  limited  to  any  particular  sum,  but  it  was- 
notorious  in  Liverpool  that  in  nearly  all  cases  there  is  a  limit  of  some 
sort  which  remains  undisclosed  to  tbird  persons  imposed  on  brokers- 
by  their  principals." 

Baron  Martin,  concurring,  adds :  ^'  But  then  it  is  said  we  must  hold 
him  to  have  had  authority  because  of  the  exigencies  and  course*  of 
business  at  Liverpool.  It  appears,  however,  that  it  was  well  known 
there  that  a  limit  is  almost  always,  if  not  always,  put  to  the  amount 
for  which  a  broker  may  underwrite." 

Banks  see  fit  to  treat  their  good  credit  as  increasing  the  amount  of 
their  cash  on  deposit,  and  we  see  no  good  reason  why  innocent  third 
parties  should  be  held  responsible  for  entertaining  the  same  contldence- 
in  a  good  signature. 

We  think  this  view  not  only  consonant  with  sound  law  but  essentials 
to  banks  themselves  and  commercial  interests  generally.  It  is  better 
that  the  immediate  employer  and  principal  of  an  agent  should  suffer 
by  the  imprudence  of  his  employe  than  that  third  parties  should  suffer 
from  those  acts  of  agents,  which  are  recognized  by  the  public  as  valid, 
because  of  the  confidence  reposed  in  the  principal. 

The  reasons  assigned  by  the  learned  judge  a  q^uo  are  cogent  and 
satisfactory.  For  those  reasons  and  the  reasons  herein  assigned  the 
judgment  is  affirmed. 

The  Supreme  Court  having  assigned  among  the  reasons  for  their 
judgment  those  given  by  the  judge  a  quo,  it  is  deemed  proper  to  re- 
port his  decision. — Reporter. 

Crescent  City  Bank  v,  Joseph  Hernandez,  Seventh  District  Court^ 
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parish  of  Orleans.  Collens^  J.  The  defendant  is  a  stock,  money  and 
exchange  broker ;  M.  F.  Bonis  is  defendant's  principal  clerk,  and  has  also 
been  constituted  his  agent  by  authentic  act  passed  before  S.  Ma;>ner, 
Esq.,  notary  public.  This  power  given  by  this  act  is  very  extensive. 
It  gives,  generally,  authority  to  manage  and  transact  all  and  singular 
the  constituent's  business  in  this  city,  and  specially  to  make  deposits 
and  draw  checks,  "  to  sell  stocks,"  etc.,  to  receive  and  pay  moneys, 
*'to  make  pawns  and  pledges,"  to  make,  give  and  renew  notes,  *'to 
borrow  money,  adjust  and  settle  all  accounts/'  to  compromise,  com- 
pound, etc. 

On  one  or  more  occasions  Bonis  had  made  friendly  loans  of  Hernan- 
dez's funds  to  Huger  &  Bein,  but  Hernandez,  on  being  informed  of 
this,  expressly  forbade  a  repetition  of  this  favor.  Nevertheless,  on 
the  eleventh  November,  1869,  after  bank  hours,  Bonis  was  prevailed 
upon  to  receiva  Huger  &  Bein's  check  on  the  Crescent  City  Bank  for 
$2515  75,  payable  next  day,  and  in  exchange  to  give  Hernandez  a 
check  OD  the  Germania  Bank  for  a  like  sum,  payable  immediately;  at 
the  moment  Bonis  drew  this  check  he  knew  that,  though  Hernandez 
had  an  account  at  the  Germania  Bank,  the  balance  there  to  his  credit 
amounted  only  to  a  few  dollars,  and  he  relied  to  make  up  the  defi- 
ciency on  Huger  &  Bein's  check  on  the  Crescent  City  Bank;  also,  on 
other  promises  and  assurances  of  Huger  &  Bein,  but  these  expect- 
ations were  not  realized.  Huger  &  Bein  deposited  Hernandez's  check 
in  the  Crescent  City  Bank  as  cash,  and  it  was  credited  to  them  as  cash, 
and  therefore  as  customary  of  this  right  they  availed  themselves  super- 
abundantly and  before  the  check  drawn  in  favor  of  Harnandez  was 
presented  they  had,  by  means  of  other  cliecks,  overdrawn  their  ac- 
counts. . 

In  the  meantime,  Bonis,  for  Hernandez,  had  made  no  deposit  in  the 
Germania  Bank  to  meet  the  check  he  had  drawn,  so  that  when  the 
plaintiff  presented  it  for  payment,  it  was  refused  and  protested,  and 
not  only  for  want  of  funds,  but  also  by  express  orders  from  Hernandez, 
who  had  become  aware  of  the  violation  of  his  private  instructions. 

The  question  presented  is  whether  Hernandez  is  liable  to  the  Cres- 
cent City  Bank  on  this  check;  he  contends  that  the  power  to  make 
checks  is  necessarily  a  limited  power,  that  an  agent  having  this  power 
can  bind  his  principal  to  the  extent  only  of  the  amount  of  cash  actu- 
ally on  deposit  at  the  moment  of  drawing  the  check,  for  it  is  a  power 
to  draw  against  funds,  and  therefore  it  ceases  when  there  are  no  funds, 
so  that  an  agent  who  issues  checks,  when  there  is  no  deposit  to  meet 
them  exceeds  his  power,  and  does  not  bind  his  principal.  Defendant's 
counsel  argue  that  an  assignment,  or  appropriation  of  the  deposit  pro 
iatiiOj  and  therefore  if  there  is  no  deposit  or  fund  there  can  be  no  as- 
signment made  by  the  agent  so  as  to  affect  the  principal.    They  also 
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argue  that  a  check  is  only  a  means  of  effecting  a  payment,  and  henoe 
the  power  to  make  it  does  not  give  that  of  using  the  principal's  credit 
by  the  issue  of  an  indefinite  number  of  checks  on  banks  where  no  ac- 
count, or  no  sufficient  deposit  is  kept.  They  might  have  gone  further 
and  have  asserted  that  the  maxim  that  every  man  is  limited }  in  every 
instance  the  agent  is  bound  to  use  and  apply  the  principal's  moneys 
and  other  property  only  to  that  principal's  affairs ;  the  agent  is  for- 
bidden by  law  from  incumbering  or  alienating  the  property  or  expend- 
ing the  money,  or  engaging  the  credit  of  the  principal  for  his,  the 
agent's,  own  affairs  or  benefit,  or  to  accommodate  his  own  friends; 
any  person  taking  an  obligation  from  an  agent  as  such  in  the  trans- 
action of  business  that  does  not  concern  the  affairs  of  the  principal, 
acquires  no  right  of  action  against  the  principal;  hence  under  the 
circumstances  of  this  case,  Huger  &  Bein  would  have  no  action  against 
Hernandez  on  the  check,  not  only  because  they  had  knowledge  of  the 
particular  orders  given  to  Bonis,  but  also  because  it  was  issued  to 
them  in  a  transaction  which  did  not  concern  Hernandez  or  his  busi- 
ness. They  were  parties  to  the  contract  itself  that  gave  rise  to  the 
drawing  of  the  check,  and  therefore  liable  to  its  ultimate  equities. 

But  this  suit  is  not  one  between  original  parties,  bur.  it  is  a  contro- 
versy between  a  principal,  sued  by  an  innocent  third  party,  on  a  writ- 
ten obligation  contracted  by  an  agent  on  behalf  of  that  principal. 
The  real  question  to  be  solved  is  whether  the  third  party  in  such  a 
case  is  affected  by  the  abuse  of  power  the  agent  has  been  guilty  of  in 
drawing  a  check,  or  by  the  equities  between  the  principal  and  the 
drawee  of  the  check. 

There  is  a  distinction  in  law  between  an  abuse  of  power  and  an  ex- 
ceeding of  power,  committed  by  an  agent.  In  the  one  case,  the  agent 
does  some  act  within  the  descriptive  terms  of  his  mandate,  some  act 
which  the  mandate  declares  he  shall  have  a  right  to  do  for  his  princi- 
pal, but  which  he  does  really  for  his  own  benefit,  or  contrary  to  pri- 
vate instructions.  These  actj^  of  abuse  of  power  will  bind  the  princi- 
pal because  they  are  covered  by  the  terms  of  the  mandate,  unless  the 
party  dealing  with  the  agent  is  aware  of  the  agent's  infidelity  or  gross 
sacrifice,  or  misuse  of  the  principal's  rights  and  property.  Acts  that 
exceed  the  power  given — that  is  to  say,  those  that  are  not  of  the  kind 
or  description  mentioned  in  the  mandate^  are  of  no  efiect  whatever 
against  the  principal;  hence,  if  there  had  been  no  power  given  to 
Bonis  in  this  mandate  to  draw  checks,  his  having  issued  one  would  be 
in  no  manner  binding  on  Hernandez ;  but  there  is  such  a  power  given, 
and  though  the  agent  may  have  committed  an  abuse  of  his  authority, 
the  law,  in  my  opinion,  renders  the  principal  liable  to  a  party  inno- 
cent or  ignorant  of  that  abuse.    Story  on  Agency,  126  et  seq. 

True  it  is,  a  check  appropriates  the  amount  to  the  holder  of  the 
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«heck;  but  the  act  of  drawing  a  check  by  an  agent  authorized  so  to 
draw,  authorizes  the  assumption  that  there  are  really  funds  on  deposit, 
which  may  be  so  appropriated,  and  no  one  dealing  with  the  agent  for 
■a  check,  is  bound  to  make  previous  inquiry  at  the  bank,  any  more 
than  if  he  were  dealing  with  the  principal.  If  such  an  inquiry  were 
necessary,  the  very  facilities  which  checks  were  invented  to  procure 
-would  be  defeated. 

It  is  also  true  that  a  check  is  a  means  of  effecting  a  payment  and 
not  a  means  of  using  credit;  but  because  it  is  only  a  means  of  pay- 
ment, says  Chancellor  Kent,  (vol.  4,  p.  549,  Note  4th  Ed.)  the  check  is 
the  acknowledgment  of  a  certain  sum  due.  Justice  Sutherland,  in 
Murray  v.  Judah,  6  Cowen,  490,  also  says,  "Every  check  ispnmafaoie 
presumed  to  be  given  for  value  received  by  the  drawer."  Now,  Bonis 
was  vested  with  ample  authority  to  contract  a  debt  for  this  principal 
to  pay  his  principars  debts,  to  acknowledge  an  indebtedness  for  his 
principal,  and  to  draw  a  check  for  the  purpose,  and  the  presumption 
arises  in  favor  of  his  act. 

Is  the  principal  released  on  proof  that  the  fact  does  not  sustain  the 
presumption,  and  that  an  abuse  of  authority  was  really  committed? 

The  law  answers  negatively,  whenever  the  check  has  in  its  tempo- 
rary circulation  come  througli  the  ordinary  course  of  business  into  the 
hands  of  an  innocent  holder  for  value. 

The  rule  governiug  bills  of  exchange  in  this  respect  is  also  applica- 
ble to  checks. 

Story  on  promissory  notes,  par.  488,  says  of  '*  checks,"  where  they 
are  made  payj^ble  to  a  particular  person  only,  they  are  not  negotiable ; 
where  they  are  payable  to  order  they  are  negotiable  by  indorsement, 
and  where  they  are  payable  to  bearer  they  are  negotiable  by  mere 
delivery. 

In  these  respects  they  have  the  precise  qualities  and  effects  of  bills  of 
exchange.  Kent,  vol.  3,  page  7o^  4th  ed.,  says  of  a  check;  *'It  is 
transferable  like  a  bill  of  exchange;"  and  Strong,  on  promissory 
DOtes,  page  491,  says:  **It  is  a  well  known  rule  of  law  that  a  bill  of 
exchange,  or  a  promissory  note  taken  after  the  day  of  payment,  or, 
as  the  common  phrase  is,  when  it  is  overdue,  subjects  the  holder  to  all 
the  equities  attaching  to  it,  in  the  hands  of  the  party  from  whom  he 
receives  it.'*  But  this  rule  does  not  apply  to  a  check,  for  it  is  not 
treated  as  overdue,  although  it  is  taken  by  the  holder  some  days  after 
its  date,  and  it  is  payable  on  demand.  On  the  contrary,  the  holder,  in 
Buch  a  case,  takes  it,  subject  to  no  equities,  of  which  he  had  not  at  the 
time  notice,  etc. 

To  sum  up,  when  an  agent  issues  a  commercial  obligation,  author- 
ized by  the  terms  of  his  mandate,  the  legal  presumption  is  that  it  was 
for  a  valuable  consideration  that  has  actually  accrued  to  the  benefit  of 
4      . 
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his  principal,  and  that,  therefore,  the  principal  is  bonnd  by  it;  and 
third  parties,  who,  acting  on  the  presumption,  receive  such  negotiable 
obligations  are  protected  against  the  equities  of  which  they  have  had 
no  notice.  10  L.  R.,  567;  19  A.  R.,  183;  Louisiana  Code,  2971,  2972^ 
2990. 
Judgment  for  plaintiff. 


No.  3^57. 

CiTT  OF  New  Orleans  v,  J.  Strauss.    E.  Merlb  and  J.  Chapus, 

Warrantors. 

Where  a  certificate  of  indebtednesa  with  the  date  and  Dumber  wanting,  was  stolen,  while 
being  prepared  for  iasaauce,  before  it  was  issued  and  put  in  the  market  by  the  city  of 
New  Orleans,  Mid  after  the  date  and  number  had  been  subsequently  forged,  was  sold  to 
the  defendant,  who  called  his  vendor  In  warranty; 

Held — That  this  instrument  can  not  be  classed  as  negotiable  paper  upon  which  the  maker  is 
bound  to  innocent  holders.  It  is  transferable,  it  is  true,  but  the  transferree  obtains  only 
the  rights  of  the  transferrer. 

In  this  case  the  transferrers  and  warrantors  bad  no  legal  possession  of  the  certificate  of  in- 
debtedness of  which  the  city  of  New  Orleans  never  ceased  to  be  the  owner. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  IhSard, 
J.  Oevrge  8,  Lacey,  City  Attorney,  for  plaiutiff  and  appellee.  0. 
Boselius  dc  Alfred  PhilvpSf  for  delendant  and  appellant.  Hays  <6  New, 
for  warrantors. 

Justices  present  and  concurring:  Ludeling,  Taliaferro,  Howell  and 
Kennard. 

Howell,  J.  The  city  of  New  Orleans  claims  the  sequestration  and 
possession  of  a  certain  certificate  ol  indebtedness  in  favor  ot  J.  Fallon 
or  bearer  for  $775  65,  found  iu  the  possession  of  the  defendant,  Strauss, 
and  alleged  to  have  been  stolen  in  a  state  of  incompleteness  from 
the  office  of  the  Administrator  of  Public  Accounts.  The  defendant 
answered  that  lie  purchased  said  certificate  in  due  course  of  business 
from  £.  Merle  and  J.  Chapus,  and  it  being  a  negotiable  instrument  his 
title  as  ail  innocent  third  holder  is  good.  He  called  his  vendors  in 
warranty,  whose  answers  are  substantially  a  general  denial,  Chapus 
specially  denying  any  connection  with  the  matter.  From  a  judgment 
iu  favor  of  the  city  and  one  against  the  warrantors  in  solido,  in  favor 
of  defendant,  the  parties  cast  have  appealed. 

The  evidence  satisfies  us  that  the  *' certificate'*  was  stolen  from  the 
office  of  the  Administrator  of  Public  Accounts,  before  it  was  in  a  state 
or  form  to  be  issued,  and  that  the  deficiencies  were  supplied  before  the 
sale  to  defendant  on  the  same  day  of  the  theft.  But  we  can  not  class 
this  instrument  as  negotiable  commercial  paper,  upon  which  the  maker 
is  bound  to  innocent  third  holders.  It  is  transferable,  it  is  true,  but 
the  transferree  obtains  only  the   rights  of  the  transferrer.    See  the 
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ease  of  the  State  ex  rel.  S.  Smith  &  Co.  v.  James  Graham,  Auditor, 
recently  decided.  Strauss  obtained  no  title,  and  the  city  waa  correctly 
held  to  be  the  owner. 

We  concur  in  the  opinion  of  the  judge  a  quo  that  the  warrantors 
have  not  shown  a  legal  possession  of  the  certificate,  and  that  they 
must  be  condemned  to  pay  to  Strauss  the  amount  paid  by  him  to  them 
for  the  certificate. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4075. 
Alva  M.  Holbrook  t;.  Jennie  Bronson,  his  wife. 

Where  citation  is  served  personally  on  a  married  woman  authorized  to  defend  the  snit^  she 
is  regularly  in  conrt,  and  on  ita  being  shown  that  she  has  a  domicile  in  the  parish,  a 
notice  to  which  she  is  entitled  can  be  served  on  her  personally,  or  at  her  aaid  domicile, 
onleee  there  is  some  special  provision  of  law  requiring  another  mode  of  giving  the 
notice. 

It  can  not  be  contended  on  her  behalf  that,  inasmuch  as,  when  the  judgment  was  rendered 
and  notice  thereof  served  at  her  domi(  ile,  she  was  absent,  or  had  gone  out  of  the  parish, 
it  waa  necessary  to  appoint  an  attorney  upon  whom  service  of  the  notice  of  Judgment 
should  have  been  made. 

Article  141  K.  C.  G.  is  to  be  construed  as  applying  to  the  defendant  who  is  absent,  or  incap** 
ble  of  acting,  at  the  inrititution  of  the  suit,  and  can  not  be  cited  in  the  usual  way,  but 
not  to  one  who  is  legally  and  regularly  a  party  to  a  suit  uid  who  voluntarily  declines 
making  a  defense  or  temporarily  leaves  the  place  of  the  Jurisdiction  after  being  cited. 
The  jurisdiction  of  the  court  can  not  thus  be  defeated. 

The  appointment  of  persons  to  represent  parties  to  a  suit  should  be  made  with  caution  and 
in  cases  clearly  designated. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  Semmes  <&  Mott,  for  plaintiff  and  appellee.  J.  B.  Howard,  for 
defendant  and  appellant. 

Justices  concurring:     Howell,  Wyly,  Kennard. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground, 
among  others,  that  when  it  was  taken,  the  delay  within  which  appeals 
are  by  law  allowable  in  this  class  of  cases,  had  expired. 

The  suit  was  instituted  for  a  divorce.  The  defendant,  upon  the 
prayer  of  the  plaintiff,  was  authorized  to  defend  it,  and  a  domicile  (her 
usual  residence  No.  208  Constance  street)  was  assigned  to  her  during 
the  pendency  of  the  proceedings  ;  personal  service  of  the  petition  and 
citation  was  made  on  her;  after  the  legal  delays,  no  answer  being  filed, 
default  was  taken  and  duly  confirmed  in  favor  of  plaintiff;  notice 
of  final  judgment  was  served  on  defendant  on  twenty-ninth  Janu- 
ary, 1872,  by  leaving  the  same  (in  the  language  of  the  return)  at  her 
domicile,  No.  208  Constance  street,  in  the  hands  of  Mary  McKennery, 
a  person  over  fonrteen  years  of  age,  and  living  and  residing  at  said 
domicile,  whose  name  and  the  other  facts  connected  with  this  service, 
I  learned  by  interrogating  said  Mary  McKennery,  the  aforesaid  Jennie 
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Bi'ouson  being  absent  from  home  at  the  time  of  said  aervioe.'^  The 
petition  of  appeal  was  filed  on  twenty-second  Jane,  and  the  order  of 
appeal  granted  on  second  July,  1872,  after  heariug  the  parties,  about 
five  months  after  the  said  notice. 

By  article  573  C.  P.  as  amended,  an  appeal  from  a  judgment  of 
divorce  mast  be  asked  for  within  thirty  days,  not  including  Sundays, 
after  the  signing  of  such  judgment,  instead  of  ten  days,  and  shall 
operate  as  a  suspensive  appeal  therefrom,  and  there  shall  be  no  devol- 
utive appeal  allowed  thereafter.     Acts  1871,  p.  151. 

The  right  to  the  appeal  in  this  case  depends  on  the  sufficiency  of 
the  above  notice  of  judgment,  to  which  the  defendant  was  entitled. 
C.  P.  575,  620. 

Having  been  personally  cited  and  authorized  to  defend  the  suit,  she 
was  regularly  in  court,  and  having,  as  is  shown,  a  domicile  in  the 
parish,  any  notice  to  which  she  was  entitled  could  be  made  on  her 
personally  or  at  her  said  domicile  (see  12  La.  600,  C.  P.  187,  192), 
unless  there  is  some  special  provision  of  law  which  requires  another 
mode  of  giving  the  notice. 

It  is  contended  in  her  behalf  that  inasmuch  as  it  appears  that,  tvheu 
the  judgment  was  rendered  and  notice  thereof  served  at  her  domicile 
she  was  absent  or  had  gone  out  of  the  parish,  it  was  necessary  to 
appoint  an  attorney,  upon  whom  notice  of  the  judgment  should  have 
been  made,  and  article  141  R.  C.  C.  is  invoked  as  authority.  This 
article  is  in  the  chapter  which  treats  '*  of  the  proceedings  of  separa- 
tion from  bed  and  board,  and  reads:  "  When  the  defendant  is  absent 
or  incapable  of  acting  from  any  cause,  an  attorney  shall  be  appointed 
to  represent  him,  against  whom,  contradictorily,  the  suit  shall  be 
prosecuted." 

This,  we  construe,  as  applying  to  the  defendant,  who  is  absent  or 
incapable  of  acting,  at  the  institution  of  the  suit,  and  can  not  be  cited 
in  the  usual  way  3  but  not  to  one  who  is  legally  and  regularly  a  party 
to  a  suit,  and  who  voluntarily  declines  making  a  defense  or  tempora- 
rily leaves  the  place  of  the  jurisdiction  after  being  cited.  Tne  juris- 
diction of  the  court  can  not  thus  be  defeated. 

If  the  defendant  had  been  the  husband,  with  a  permanent  residence 
in  the  parish,  but  absent  temporarily  on  business  or  pleasure  iu  an 
adjoining  parish  or  State,  we  apprehend  that  notice  at  his  domicile,  in 
the  usual  manner,  would  be  considered  sufficient.  We  must  give  the 
same  effect  to  the  proceeding  where  the  wife  is  the  defendant  under 
like  circumstances. 

The  appointment  ot  persons  to  represent  parties  to  a  suit  should  be 
made  with  caution,  and  in  cases  clearly  designated.  Parties  to  law- 
suits are  presumed  to  conduct  or  defend  them  according  to  their  own 
opinion  of  their  interests.    And  while  we  readily  concede  that  all  the 
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l^al  formalities  should  be  strictly  observed  in  divorce  suits,  we  are 
not  anthorized  in  requiring  parties  to  do  more  for  themselves  than  they 
choose  to  do,  or  in  doing  more  for  them  than  they  desire  to  have  done. 
We  can  not  consider  the  defendant  in  this  case  as  an  absentee  within 
article  141  R.  C.  C. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 

Rehearing  refused. 


No.  3646. 

SuccBSSiON  OF  Jambs  M.  Pinxiger.    Rule  against  Widow  Flanker, 

purchaser. 

The  judgments  in  this  case  appointing  a  testamentary  tntor  and  the  mother  of  minors  their 
natural  tutrix  were  not  absolute  nullities,  and  can  not  be  attacked  collaterally.  Where 
a  diroroed  wife  marries  again,  and  after  the  death  of  her  first  husband,  claims  to  ezeroiee 
her  rights  of  tutorship  by  nature  over  the  issue  of  her  first  marriage; 

Held — That  the  forfeiture  announced  in  article  254  of  the  Revised  Code  has  no  appUcation  to 
her  case. 

There  is  no  law  prohibiting  a  divorced  wife  from  becoming  natoral  tutrix  of  her  children 
after  the  death  of  their  father. 

The  fact  that  there  are  no  special  tutors  ad  /Reappointed  for  minors  at  the  time  of  the  sale  of 
.  their  property  does  not  concern  the  purchaser. 

The  services  of  special  tutors  ad  hoc  are  not  necessary  to  effect  a  sale  of  minors'  property. 
Their  duty  begins  at  the  partition  before  the  notary,  if  not  appointed  at  the  time  of  the 
sale,  they  may  be  appointed  afterwards  and  before  the  notary  begins  the  partition. 

The  purchaser  at  a  judieial  sale  is  protected  by  the  decree  ordering  the  sale,  and  is  not  bound 
to  look  beyond  i^ 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig- 
neaud,  J.  0.  M.  Conrad  &  San,  Williafn  Grant,  E.  T.  <&  K  J.  Fel- 
lows^ for  G.  F.  Porter,  executor  and  tutor,  and  a1.  appellants.  TF. 
Murphy,  for  Widow  Planner,  appellee. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell  and  Wyly. 

Wtlt,  J.  In  1869  James  M.  Pinniger  obtained  judgment  of  divorce, 
against  his  wife,  Emily  Robertson,  and  it  was  ordered  that  the  children, 
the  issue  of  the  marriage,  be  placed  under  the  care  of  the  father,  except 
Martha,  the  youngest,  Vho  on  account  of  her  youth  was  placed  under 
the  care  of  her  mother.  After  the  divorce,  but  during  the  life  of  said 
James  M.  Pinniger,  the  said  Emily  Robertson  married  W.  W.  Freeman. 
Subsequently,  to  wit:  In  October,  1870,  James  M,  Pinniger  died,  leav- 
ing a  small  succession  and  leaving  a  will  bequeathing  his  property  to 
his  four  children,  to  wit:  James  R.,  Emily  Y.,  Isaac  M.,  and  Martha 
Pinniger,  and  appointing  George  F.  Porter  testamentary  executor  and 
also  tutor  to  the  minor,  Emily  Y.  Pioniger. 

On  the  twentieth  December,  1870,  the  said  Porter  was  duly  qualified 
and  received  letters  in  both  capacities.  Mrs.  Freeman  was  confirmed, 
on  the  advice  of  a  family  meeting,  as  natural  tutrix  of  the  other  three 
minors. 


25     58 
4»  1966 


M  SUPREME  COURT  OF  LOUISIANA, 

Succession  of  Plniiiger. 

On  the  advice  of  a  family  meeting  the  court  subReqneDtly  ordered 
the  Bale  of  the  property  in  order  to  effect  a  partition.  After  dae 
advertisement,  and  observance  of  the  formalities  of  law,  the  auctioneer 
sold  the  property  pursuant  to  the  order  of  the  court.  A  part  thereof 
was  adjudicated  to  Widow  Planner,  who  refused  to  comply  with  the 
terms  of  adjudication  and  a  rule  was  taken  to  compel  her  to  do  so. 

To  this  rale  the  purchaser  filed  an  answer  setting  forth  that  she 
refused  to  comply  with  the  adjudication,  for  the  reason  that  there  is  a 
cloud  on  the  title  offered  her,  that  the  formalities  required  by  law  for 
the  settlement  of  a  succession,  or  to  make  a  partition  between  minors, 
had  not  been  complied  with,  in  the  following  particulars,  to  wit: 

First — That  one  of  the  heirs  (all  being  issue  of  the  same  marriage) 
is  represented  by  a  testamentary  tutor  appointed  by  the  father  during 
the  existence  of  the  mother  of  the  minor,  which  is  null. 

Second — That  the  other  minors  are  represented  by  their  mother  who 
was  appointed  natural  tutrix  after  having  contracted  a  second  marriage 
which  could  not  legally  be  done. 

Third — That  the  mother  after  contracting  a  second  marriage  could 
only  be  appointed  dative  tutrix,  and  that  as  such,  like  all  dative  tutors, 
was  bound  to  give  security,  and  that  until  all  the  formalities  required 
by  law  have  been  couplied  with,  the  acts  of  the  so  called  tutor  has  no 
binding  effect  on  the  minors. 

Fourth — That  the  mother  having  been  divorced  by  a  judgment  of  the 
Fifth  District  Court,  and  deprived  of  the  care  and  control  of  the  same 
minors,  she  could  under  no  circumstances  be  appointed  their  tutrix. 

Fifth — That  to  effect  the  partition,  the  heirs  having  separate  and 
opposing  interests  in  the  succession,  should  have  been  represented  by 
special  tutors  cid  hoc  for  each  of  them,  which  was  not  done. 

Sixth — That  a  partition  thus  made  is  only  provisional  and  can  be  set 
aside  at  any  moment  on  the  application  of  any  of  the  minors. 

The  court  dismissed  the  rule  and  the  testamentary  executor  and  the 
tutors  of  the  minors  appeal.    We  think  the  court  erred. 

The  judgment  appointing  George  F.  Porter  testamentary  tutor  of  the 
minor,  Emily  Y.  Pinniger,  and  the  judgment  appointing  the  mother  of 
the  minors  natural  tutrix  of  the  other  three  children,  are  not  absolute 
nullities,  and  they  can  not  be  attacked  collaterally.  14  An.  623;  13 
An.  380. 

The  forfeiture  announced  in  article  254  Revised  Code  has  no  appli- 
cation to  a  case  like  this.  Mrs.  Freeman  was  not  married  while  she 
was  natural  tutrix.  At  the  time  of  her  marriage  to  Freeman  there 
was  no  tutorship,  because  the  father  of  the  children,  James  M.  Pinni- 
ger, was  living.  It  was  not  till  after  his  death  that  a  tutorship  became 
necessary. 

We  know  of  no  law  prohibiting  a  divorced  wife  from  beooming 
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Bfttural  tutrix  of  her  children  after  the  death  of  their  father.  The 
fact  that  there  were  not  special  tutors  ad  hoe  appointed  for  the  minors 
at  the  time  ot  the  sale  does  not  concern  the  purchaser.  Their  services 
were  not  necessary  to  effect  the  sale.  Their  duty  begins  at  the  partition 
before  the  notary.  If  not  appointed  at  the  time  of  the  sale,  they 
might  be  appointed  afterwards,  and  before  the  notary  begins  the  par- 
tition.    The  only  interest  the  purchaser  has  is  to  get  a  good  title. 

Here  is  a  regular  proceeding  for  the  sale  of  the  property  to  make  a 
partition.  The  order  of  sale  id  based  upon  the  advice  of  a  family 
^meeting,  and  the  advertisement  and  all  the  formalities  necessary  for 
the  sale  seem  to  have  been  complied  with. 

It  is  well  settled  that  the  purchaser  at  judicial  sale  is  protected  by 
the  decree  ordering  the  sale,  and  is  not  bound  to  look  beyond  it.  11 
La.  156;  13  La.  431,  432;  16  La.  440;  3  R.  122;  2  An.  466,  507;  14  An. 
622;  15  An.  250,  676, 641 ;  18  An.  485,  407;  21  An.  425,  505,  514;  22  An. 
175,  629;  23  An.  628,  630,  614. 

On  complying  with  the  terms  of  adjudication  the  purchaser  will  get 
^  valid  title  to  the  property,  and  that  is  all  the  interest  she  has  in  the 
controversy. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  rule  herein  be  made  absolute  at  the  costs  of 
4;he  appellee  in  both  courts. 


No.  2839. 

Joseph  Macheca  v,  Philip  Avegno,  and  Philip  Aveqno  v.  Joseph 

Macheca.     (Consolidated  cases.) 

■Sardtiides,  vhen  an  act  of  sale  is  silent  on  the  subjeot,  can  only  be  shown  by  proof  of  the  nse 
or  existence  thereof  for  a  period  sufficient  to  establish  title,  and  Uiis  may  be  proved  by 
parol.  AU  agreements  In  relation  to  such  use  may  also  be  proved  by  parol,  unless  it  U 
shown  that  they  were  reduced  to  writing. 

The  eridence  in  this  case  shows  that  the  alleged  servitudes  were  sabjeot  to  the  will  of  the 
owner  of  the  property  on  which  they  were  exercised,  and  that  the  owner  or  owners  of  the 
otoer  property  in  whose  behalf  said  servitudes  were  claimed  to  be  established  never 
acquired  any  legal  title  thereto. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooUy, 
J.     W,  JB,  Koonte,  for  appellee.     Sanibola  dt  Ducros,  for  appellant. 
Justices    concurring:      Ludeling,   Taliaferro,    Howell,    Wylj    and 
Kennard. 

Howell,  J.  These  two  suits  involye  the  right  to  the  servitudes  of 
passage  and  of  drain  claimed  bj  one  of  the  parties  upon  the  property 
of  the  other,  and  damages  alleged  to  have  resulted  from  an  injunction 
taken  out  by  the  creditor  of  the  servitudes,  which  was  dissolved  in  a 
ibrmer  litigation. 
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The  claimant  or  creditor  of  the  servitudes  objected  to  oral  proof  of 
any  agreement  between  the  former  owners  of  the  two  properties  as  to 
the  title  to  said  servitudes,  on  the  ground  that  they  are  real  property ,. 
and  the  proof  roust  therefore  be  in  writing. 

As  the  various  acts  of  sale  of  the  two  properties  are  silent  in  regard 
to  the  alleged  servitudes,  the  said  servitudes  can  only  be  shown  by 
proof  of  the  use  or  existence  thereof  for  a  period  sufficient  to  establish 
title,  and  this  use  may  be  proven  by  parol.  It  follows  that  all  agree- 
ments in  relation  to  such  use  may  also  be  proven  by  parol,  unless  it  ia 
shown  that  they  were  reduced  to  writing,  which  was  not  done. 

The  evidence  in  this  case  shows  that  the  alleged  servitudes  were 
subject  to  the  will  of  the  owner  of  the  property,  on  which  they  were 
exercised,  and  that  the  owner  or  owners  of  the  other  property  never 
acquired  any  legal  title  thereto.  The  judgment,  therefore,  on  this 
question  was  correctly  rendered  in  favor  of  the  alleged  debtor. 

As  to  the  damages,  they  were  claimed  in  reconvention  in  the  injunc- 
tion suit  and  rejected  as  of  nonsuit.  The  evidence  in  the  present 
proceeding  does  not  establish  the  right  to  the  damages  claimed  or 
allowed.     See  12  An.  587. 

It  is  therefore  ordered  that  the  judgment  in  the  case  of  Macheca  v. 
Avegno  be  affirmed,  with  costs  in  the  lower  court,  and  that  the  judg- 
ment in  the  case  of  Avegno  v.  Macheca  for  $180,  general  damages,  and 
$250  special  damages,  as  counsel's  fees,  be  reversed,  and  that  there  be 
judgment  on  the  claim  for  damages  against  the  said  Avegno,  plaintiff, 
with  costs  of  said  suit  in  the  lower  court — appellee  to  pay  costs  o£ 
appeal. 
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No.  2549. 

Successions  op  Andrew  Dunpord  and  Marie  Charlotte  Bemf,. 
his  wife.  Application  of  Pierre  Maspero  for  Letters  of  Dative 
Testamentary  Executor  and  Administrator — Edgar  Marine  et 
al.  ill  opposition. 

Where  the  heirs  have  been  put  in  pofisemlon  of  the  snccession  of  their  father  and  mother 
bv  the  Probate  Conrt,  the  snccession  ie  terminated.  The  property  passes  to  the  heirs 
and  the  debts  of  the  deceased  become  the  debts  of  t>he  heirs,  each  being  liable  ior  his- 
virile  share.  The  application  for  administration  is  too  late,  and  if  the  appellant  be  a 
creditor,  his  remedy  is  against  the  heirs. 

APPEAL  from  the  Parish  and  Probate  Court,  parish  of  Plaquemines. 
Prescott,  J.    Pierre  Maspero ^  for  appellee.     Sambola  <&  Dueroe,. 
for  appellants. 
Justices  concurring — Taliaferro,  Wyly  and  Howell. 
Wtlt,  J.     The  controversy  in  this  case  is  about  the  appointment  of 
a  dative  executor  and  an  administrator.    The  heirs  oppose  the  appoint- 
ment on  several  grounds^  the  most  effectual  being  there  is  no  succes* 
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sion  to  admiDiBter,  because  they  have  loDg  since  gone  into  possession 
under  a  regular  order  of  court. 

The  application  for  administration  was  filed  in  October,  1869.  In 
1867  the  Probate  Court  put  the  heirs  in  possession  of  the  succession  of 
their  father  and  mother.  This  terminated  the  succession ;  the  property 
passed  to  the  heirs,  and  the  debts  of  the  deceased  became  the  debts  of 
the  heirs,  each  being  liable  for  his  virile  share. 

If  the  applicant  for  administration  be  a  creditor,  his  remedy  ia 
againat  the  heirs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  application  of  Pierre  Maspero  be  rejected 
with  costs  of  both  courts. 


No.  4423. 
John  T.  Michel  v»  John  Kaiser  and  al. 

The  sherift,  vhen  effecting;  a  sale,  has  the  right  to  exercise  his  jadgment  as  to  the  solvency 
and  sofflciency  of  the  security  offered,  and  to  require  bidders  to  be  prepared  at  once  to 
comply  with  Uie  conditions  of  the  sale.    Art.  689,  Code  of  Practice. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lens,  J.  jK.  King  CuUer,  and  J?.  K.  Washington,  for  plaintifif 
and  appellant.  Cotton  <&  Levy  and  E,  FUleul  for  defendants  and 
appellees. 

Justices  ooucurring — Lndeling,  Taliaferro,  Howell  and  Kennard. 

Taliaferro,  J.  The  plaintifif  brings  this  action  against  the  defend- 
ant and  other  parties  to  recover  irom  them  ''The  Magazine  street 
Railroad/*  which  the  plaiotiff  alleges  he  bought  at  a  sheriff's 
sale,  having  been  the  last  and  highest  bidder  for  the  property,  and 
thereby  acquired  the  right  to  have  it  adjudicated  to  him  as  the  pur- 
chaser. That  the  sheriff,  in  violation  of  the  rights  of  petitioner  and 
of  his  own  duties  as  an  officer,  wrongfully  and  illegally  adjudicated 
the  property  to  the  defendants  at  a  less  sum  than  that  bid  by  him. 
The  sheriff  is  also  made  a  party  defendant.  The  defendants  severed 
in  their  answers,  pleading  the  general  issue.  There  was  judgment  for 
the  defendants  and  the  plaintiff  has  appealed. 

It  seems  that  some  time  in  the  year  1872,  the  Magazine  street  Rail- 
road was  sold  at  sheriff's  sale,  and  that  the  plaintiff  and  two  or  three 
of  the  defendants  were  the  principal  competitors  in  bidding  for  the 
property.  Upon  the  first  offering  the  property  was  knocked  off  to 
Michel,  the  plaintiff,  at  the  price  of  $149,000.  A  surety  was  offered 
by  Michel  worth  $60,000.  The  deputy  sheriff  who  made  the  sale 
demanded  another  surety  or  sureties.  A  short  delay  was  asked  for 
and  granted  to  enable  Michel  to  procure  additional  security.    Failing 
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in  this  the  property  was  reoffered  and  Michel  bid  again  in  competition 
with  the  same  parties  who  bid  at  the  first  exposare.  When  Michel's 
bid  reached  $60,000  the  sheriff  inquired  of  him  if  he  had  any  other 
■snrety  present  besides  Kerr,  the  person  first  offered,  who  had  stated 
under  oath  that  he  was  worth  $60,000.  Michel  replying  in  the  nega- 
tive, the  sheriff  then  said  **  I  will  not  take  Michel's  bid  beyond  what 
he  says  he  is  worth."  Notwithstanding  this  he  received  Michel's  bid 
to  the  amount  of  $67,000.  Kaiser  bid  $68,000  and  Michel  bid  $69,000. 
But  the  testimony  of  Philips,  one  of  the  witnesses,  who  is  an  attorney, 
attended  the  sale  in  the  interest  of  a  client,  and  who,  it  appears,  was 
Attentive  to  all  that  passed,  is  that  when  Michel  bid  $67,000  the  sheriff 
warned  him  that  he  could  not  receive  his  bid  with  the  proposed  surety 
for  any  larger  amount.  This  statement  is  corroborated  by  the  testi- 
mony of  the  sheriff  himself  who  says:  *^The  last  bid  of  the  party  to 
whom  it  was  adjudicated  was  $68,000;  Michel  bid  $69,000;  I  refused 
peremptorily  to  talce  the  bid ;  then  I  cried  the  property  with  a  loud  and 
audible  voice  at  $68,000.  I  refused  to  take  Michel's  bid ;  he  was  bid- 
ding $69,000.  I  made  up  my  mind  that  taking  Kerr  for  $66,000  or 
$67,000  and  the  check  for  $2000  that  he  gave  me,  was  more  than  Kerr 
was  worth.  I  gave  time  to  the  party.  Michel  came  forward  and  asked 
if  I  would  delay ;  I  told  him  I  could  not  delay  much ;  it  was  the 
second  adjudication.  Then  the  property  was  sold  to  the  parties  who 
•complied  with  the  terms  of  the  sale  instantly." 

It  appears  that  the  terms  of  the  sale  required  the  payment  of  $2000 
in  hand  to  cover  costs,  taxes,  etc.,  and  that  Michel  had  tendered  his 
check  for  that  amount,  which  the  sheriff  was  willing  to  receive.  It 
was  contended  in  argument  that  as  the  sheriff  was  willing  to  receive 
Kerr  as  surety  for  $67,000  and  the  check  for  the  $2000  cash,  Michel 
had  complied  with  the  terms  by  offering  accepted  security  for  his  bid 
of  $69,000.  Whatever  may  be  said  of  this  we  think  the  testimony 
■shows  that  the  sheriff  had  at  no  time  considered  the  obligation  of  Kerr 
together  with  the  check  to  be  sufficient  for  more  than  $67,000.  He 
distinctly  notified  Michel,  while  crying  the  property  the  second  time, 
that  the  security  tendered  by  him  would  not  be  received  for  more  than 
$67,000.  We  are  unable  to  see  that  the  sheriff's  acts  in  making  the 
sale  are  unauthorized  by  law.  He  seems  to  have  been  governed  by 
the  provisions  of  article  609  of  the  Code  of  Practice.  He  had  the 
right  to  judge  of  the  solvency  and  sufficiency  of  the  security  offered, 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
eonditions  of  the  sale.  We  see  no  error  in  the  decree  of  the  lower 
-court. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  2627. 
L.  A.  Bekoist  et  al.  v,  Thomas  Market,  Tutor,  et  al. 

The  preecrlption  of  three  years  aet  up  against  a  salt  for  settlement  of  the  afEskirs  of  a  part- 
nership  is  not  applicable  when  no  settlement  of  its  business  and  no  adjnstment  of  the 
liabilities  of  the  copartners  among  themselves  have  taken  plaoe. 

APPEAL  from  the  Second  DiBtrict  Court,  parish  of  Orleans.    Duvig- 
neaudj  J.    H,0.  Miller  and  Tho9.  Hunion,  for  plaintiffs  and  appellees. 
Spoffordf  Wooldridge  dc  Thomas,  for  defendants  and  appellants. 

Justices  concurring:    Ludeling,  Taliaferro  and  Howell. 

Taliaferro,  J.  This  is  a  suit  for  the  settlement  of  a  partnership. 
The  partners  were  Benoist,  Shaw,  Murphy  and  Newman,  and  the 
partnership  was  entered  into  in  1859  for  the  purpose  of  doing  business 
in  exchange  in  New  Orleans.  It  seems  that  Benoist  and  Shaw  furnished 
the  capital  and  the  other  two  contributed  their  industry  and  skill  in 
the  business  they  engaged  in ;  the  shares  respectively  in  profits  and 
losses  were  fixed  by  a  written  act  passed  before  a  notary  public. 

The  war  coming  on  soon  after  the  parties  went  into  business,  they 
were  unsuccessful  in  their  operations,  and  sustained  heavy  losses. 
Shaw  died  in  1863.  Benoist,  Newman  and  Murphy  became  the  liquida- 
tors of  the  film,  and  so  continued  until  July,  1865,  when  Murphy  died 
and  Benoist  and  Newman  became  the  liquidators.  So  matters  stood 
until  April,  1866,  no  final  settlement  having  been  made,  the  present 
«nit  was  instituted  by  Benoist  and  the  administrator  of  Shaw's  estate. 
A  receiver  was  appointed  upon  the  application  of  the  parties.  A 
litigation  of  several  years  duration  ensued.  During  this  period 
Benoist  and  Newman  died,  and  the  contest  was  continued  by  the 
•executor  of  Benoist  and  the  administrator  of  Newman's  estate.  Ex- 
perts were  appointed  by  the  court  to  investigate  the  books  and  affairs 
•of  the  partnership,  and  having  complied  with  the  order  of  the  court 
they  made  their  report  and  exhibit.  The  receiver  also  made  a  report 
to  the  court.  Judgment  was  rendered  decreeing  that  the  executor  of 
Benoist  recover  from  the  tutor  of  the  minor  heirs  of  Murphy  and  from 
the  estate  of  Newman  in  soUdo  the  sum  ot  (7015  15  as  the  propor- 
tional amount  of  the  loss  of  Benoist  upon  his  capital  which  has  to  be 
sustained  by  Murphy  and  Newman's  estates. 

In  like  manner  the  judgment  awarded  against  the  estates  of 
Murphy  and  Newman  in  solido  in  favor  of  Shaw's  administrator  the 
sum  of  94687  70,  as  the  proportional  amount  to  be  borne  by  these 
estates  on  account  of  the  loss  sustained  by  Shaw  upon  the  capital 
invested  by  him.  From  this  judgment  appeals  were  separately  taken 
by  the  tutor  of  the  minor  heirs  of  Murphy  and  the  administrator  J f 
Newman's  estate. 
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In  this  court,  by  consent  of  parties,  tUe  appeal  taken  in  behalf  of 
Murphy's  heirs  was  dismisst^d. 

The  appellees  ask  that  the  judgment  be  amended  bo  aa  to  make 
each  of  the  appellants  bound  for  the  amounts  expressed  and  not  a 
judgment  in  solido  which  might  be  discharged  by  payment  by  one. 

The  piescription  of  three  years  set  up  against  the  suit  for  settlement 
of  the  partnership  affairs  is  not  applicable,  no  final  settlement  of  its 
business  and  no  adjustment  of  the  liabilities  of  the  copartners  among 
themselves  having  taken  place.  There  are  several  bills  of  exception 
in  the  record  taken  to  the  admission  of  certain  documents  and  letters 
in  evidence  which  it  is  unnecessary  to  consider  in  deciding  this  case. 

No  exception  was  taken  to  the  report  of  the  experts  appointed  by 
the  couit  to  examine  the  books  and  papers  of  the  partnership,  which 
seems  to  fairly  show  the  state  of  the  business  of  the  firm,  its  assets, 
liabilities,  etc.,  and  it  appears  to  form  the  basis  on  which  the  judge 
below  rendered  his  decision.  There  is  no  brief  on  the  part  of  th© 
appellants  and  no  assignment  of  errors.  There  appears  to  ns  no  error 
in  the  judgment  except  that  pointed  out  by  the  appellees,  and  which 
must  be  corrected. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed. 

It  is  further  ordered  that  the  executor  of  Benoist  recover  from  th© 
estate  of  Newman  seven  thousand  and  fifteen  dollars  and  fifteen  cents; 
and  in  like  manner  that  the  administrator  of  Shawns  estate  recover 
from  the.  estate  ot  Newman  the  sum  of  four  thousand  six  hundred  and 
eighty-seven  dollars  and  seventy  cents,  and  all  costs  of  suit. 

Rehearing  refused. 


No.  2835. 

State  of  Louisiana  ex  rel.  George  W.  Saddler  v.  J.  0.  Landry 
and  W.  S.  Mount,  City  of  New  Orleans. 

The  Jurisdiotion  of  justices  of  the  peace  for  the  parish  of  Orleans  is  conferred  by  section 
2074,  pa^  414,  Ray's  Kerised  Statatos.  It  is  confined  to  ciril  matters,  and  there  is  no 
other  law  conferring  upon  them  criminal  jurisdiction. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley^ 
J.  Brioe  de  Mitchell  for  plaintiff  and  appellee.  J,  B,  Beekwithf 
City  Attorney,  for  appellant  and  defendant. 
Justices  concurring :  Ludeling,  Taliaierro,  Howell,  Wyly,  Eennard. 
Kbnnard,  J.  Relator  seeks  to  recover  from  the  city  of  New  Orleans 
fourteen  hundred  and  tJiirty-five  dollars  and  forty -two  cents  for  fees 
and  costs  accruing  in  sundry  criminal  suits  instituted  before  him  while 
he  was  the  First  Justice  of  the  Peace  for  the  parish  of  Orleans. 
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state  ex  rel.  Saddler  ▼.  Landry  uid  Ifoont,  City  of  Kew  Orleans. 

The  jurisdiction  of  justices  of  the  peace  for  the  parish  of  Orleans  is 
conferred  by  section  2074,  p.  414,  Ray*s  Revised  Statutes,  in  these 
words :  "  Justices  of  the  peace  for  the  parish  of  Orleans,  except  as 
hereafter  provided,  sliall  have  power  to  hear  and  determine  all  civil 
causes  when  the  amount  in  dispute  does  not  exceed  one  hundred 
dollars,  exclusive  of  interest  and  costs.  Their  jurisdiction  shall  be 
concurrent  and  shall  extend  over  the  parish  ot  Orleans,  with  the 
exception  of  that  portion  which  lietion  the  right  bank  of  the  Mississippi 
river. 

*'  They  shall  also  be  empowered,  and  it  shall  be  their  duty  to  issue 
marriage  licenses  when  legally  required  in  accordance  with  existing 
laws ;  to  keep  a  record  of  the  same  and  to  celebrate  marriages,  of 
which  they  shall  also  keep  a  record,  and  it  shall  be  the  duty  of  the 
justices  to  deliver  the  said  record  to  their  successors  in  office.'' 

We  find  no  mention  of  criminal  matters  in  this  section  and  no  other 
law  conferring  criminal  jurisdiction  upon  justices  of  the  peace  in  the 
parish  of  Orleans. 

Relator  was  therefore  without  authority  to  render  the  services  for 
which  he  claims  compensation  and  can  n  ^t  recover. 

LfCt  the  judgment  appealed  from  be  avoided  and  reversed  at  relator's 
costs,  and  let  judgment  be  entered  for  respondent,  dismissing  relator's 
claim. 


No.  4370. 

The  State  ex  rel.  Adelaide  Deblibux  v.  Recorder  of  Mortgages 

et  al. 

A  party  for  whom  a  building  is  erected  is  not  responsible  for  materials  furnished  to  the  con- 
U'actor,  if  said  party  has  not  been  notified  of  any  claim  against  the  contractor  before 
payment  according  to  the  contract,  and  a  detailed  biU  recorded  according  to  law. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  C.  E.  Sehmidty  for  relators  and  appellees.  Robert  Freaton  and 
F,  TT.  Baker ^  for  respondents  and  appellants. 

Justices  concurriug :     Ludeling,  Taliaferro,  Howell  and  Kennard. 

Howell,  J.  The  relator,  Mrs.  Deblieux,  asks  for  a  mandamus  upon 
the  Recorder  oi  Mortgages  to  erase  a  privilege  inscribed  in  the  proper 
book  in  his  office  as  resting  upon  her  property  in  this  city.  The  Re- 
corder of  Mortgages  caused  the  creditors  of  the  privilege,  F.  Fischer 
&  Son,  to  be  notified  of  the  proceeding,  and  they  appeared,  excepted 
to  the  form  of  proceeding,  and  asserted  a  just  and  equitable  claim 
against  Mrs.  Deblieux  and  one  C.  Travers,  with  a  privilege  on  the 
buildings  and  property  of  Mrs.  Deblieux,  which  claim  is  recorded  in 
book  92,  folio  264,  and  is  for  lumber  furnished  and  used  in  the  erection 
of  said  buildings. 
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The  court  below  made  the  mandamus  peremptory,  and  Fisher  &. 
Son  appealed. 

The  facta  are  that  Mrs.  Deblieuz  entered  into  a  contract  with  the 
said  0.  Travers  to  erect  certain  buildings  on  her  property  according  to 
certain  specifications,  and  payments  to  be  made  at  particular  stages  in 
the  progress  of  the  work.  This  contract  was  recorded.  When  the 
first  installment  was  due  Mrs.  Deblieux  paid  it  in  accordance  with  the 
terms  of  the  contract,  and  Travers,  the  contractor,  abandoned  the 
work  and  left  the  city,  and  on  the  same  or  the  next  day  a  member  of 
the  firm  of  Fischer  &  Son  called  on  Mrs.  Deblieux  and  informed  her 
that  the  lumber  used  by  Travers  was  furnished  by  them,  and  was  un- 
paid for.  They  desired  her  to  pay  the  bill,  which  was  made  out  in 
Travers'  name,  and  upon  her  refusal  they  caused  it  to  be  recorded  with 
her  name  inserted. 

This  formality  was  unavailing  in  operating  an  incumbrance  on  the 
property  of  the  relator.  She  did  not  owe  the  contractor  anything^ 
and  had  not  been  notified  of  any  claim  against  the  contractor  before 
she  paid  him  in  accordance  with  her  contract.  Fischer  &  Son  did  not 
furnish  her  with  the  lumber  and  record  a  detailed  bill  thereof  against 
her  according  to  law.    R.  0.  0. 1^249,  section  3,  and  2773. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4391. 

The  Mississippi  and  Mexican  Gulf  Ship  Canal  Company  v.  J.  0. 

Notes,  A.  Merle  and  als. 

Where  the  claim  by  plaintiff^  wa«  to  bo  reimbarsed  their  own  money,  that  waa  appropriated 
to  the  payment  of  a  Jadgment  for  which  the  owners  of  a  certain  piece  of  property  wero 
liable,  and  which  was  rendered  contradictorily  with  them ; 

Held— That  the  payment  of  that  judgment  carried  with  it  a  legal  snbrogation  of  the  plalntlife 
to  that  Judgment. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  St.  Ber- 
nard. Jorda^  parish  judge  in  place  of  Pardee,  J.,  recused.  Henrtf 
B.  Kelly,  for  plaintiffs  and  appellees.  Alfred  Grima,  for  A.  Merle  and 
al.,  appellants. 

Justices  concurring :    Ludeling,  TaliafeiTo,  Howell,  W3  ly. 

Taliafeuro,  J.  The  litigation  in  this  case  arises  on  the  question 
as  to  how  a  certain  sum  of  money  paid  by  the  plaintiffs  for  expro- 
priated lauds  shall  be  distributed.  The  facts  as  we  find  tbem  may  be 
stated  as  follows :  The  company  obtained  a  judgment  of  expropriation 
of  certain  land  in  the  parish  of  St.  Bernard,  and  paid  into  court  tho 
amount  awarded  by  the  jury,  $12,000,  and  took  a  rule  for  the  distribu- 
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The  Misaiaaippi  and  Mexican  Gulf  Ship  Canal  Company  r.  Noyes,  Merle  and  ala. 

tion  of  the  faad  contradictorily  with  all  parties  in  iuterest  claiming  to 
he  paid  by  privilege  and  preference  to  all  other  creditors  the  som  of 
$6710,  with  interest  and  costs.  This  claim  set  up  by  the  company  is 
predicated  upon  the  following  state  of  iacts :  Prior  to  the  expropria- 
tion for  which  this  sum  of  $12,000  was  paid,  the  company  had,  in  a 
previous  suit,  obtained  a  judgment  for  the  expropriation  of  a  large 
quantity  of  land,  of  which  the  land  expropriated  in  the  second  suit 
forms  part,  and  had  deposited  in  court  the  sum  of  $50,000,  awarded  by 
the  jury  in  that  case.  The  lands  expropriated  in  these  cases  const!- 
tnte  portions  of  a  large  estate  in  the  parish  of  St.  Bernard,  known  as 
the  Phillipen  estate.  This  plantation  had  been  for  several  years  in 
possession  of  the  sheriff  of  that  parish  under  a  writ  of  seizure  and  sale 
issued  at  the  instance  of  the  Merle  heirs,  defendants  in  the  present 
rule,  which  was  suspended  by  in  junctions  obtained  by  the  then  owners- 
of  the  property.  In  consequence  of  these  proceedings  a  large  amount 
of  costs  had  accrued,  which  were  claimed  by  the  sheriff  and  the  ca- 
rator  ad  hoe  appointed  to  represent  absent  litigants  in  the  various 
suits  growing  out  of  the  seizure  of  the  property  by  the  Merle  heirs 
under  their  first  mortgage.  The  sheriff  and  curator  ad  hoc  on  a  rule 
taken  by  them  against  the  Merle  heirs  and  others  in  int-erest,  for  a  dis- 
tribution of  this  sum  of  $50,000,  recovered  a  judgment  by  which  their 
claims  for  costs  were  recognized  and  ordered  to  be  paid  out  of  the 
fund  deposited  by  privilege  and  preference  over  all  other  creditors  or 
parties  thereiu  interested.  No  appeal  was  ever  taken  by  any  of  the 
parties  to  the  rule,  and  in  due  course  of  proceedings  the  amount  of 
the  judgment  so  obtained  ($6710)  was  paid  to  the  sheriff'  and  the  cura- 
tor out  of  that  fund. 

In  the  meantime  the  Merle  heirs  had  brought  a  suit  in  the  Circuit 
Court  of  the  United  States  to  annul  the  first  judgment  of  expropria- 
tion for  which  the  $50,000  had  been  deposited,  on  the  ground  that  it 
was  obtained  fraudulently  and  worked  injury  to  tbem.  Some  time 
alter  the  satisiaction  of  the  judgment  in  favor  of  the  sheriff  and  cura- 
tor, the  plaintiffs  with  the  consent  of  the  deteudants  in  the  expropria- 
tion proceeding,  the  owners  of  the  land,  obtained  a  decree  of  the 
district  court  canceling  and  annulling  the  judgment  of  expropriation, 
and  allowing  them  to  withdraw  the  remainder  of  the  fund  of  $50,000- 
after  the  satisfaction  of  the  judgment  in  favor  of  the  sheriff  and 
curator  for  costs.  Subsequently,  the  second  judgment  for  expropria- 
tion of  a  smaller  quantity  of  land  was  obtained,  and  the  award  in  that 
case  of  $12,000  was  deposited.  The  company  now  claim  that  as  the 
judgment  in  favor  uf  the  sheriff  and  curator  of  $6710  was  paid  out  of 
their  money  (the  $50,000  deposited  by  them  under  the  first  award),, 
they  are  entitled  to  be  reimbursed  out  of  their  deposit  of  $12,000. 

In  answer  to  the  rule  taken  by  the  company  the  Merle  heirs  set  up 
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various  grounds  of  opposition,  the  principal  of  which  are :  First — That 
the  voluntary  rescission  of  judgment  and  withdrawal  of  the  deposit  of 
$50,000  operated  a  renunciation  on  the  part  of  the  company  of  the 
rights  which  may  have  been  claimed  tliere under,  by  which  the  com- 
pany are  estopped  from  invoking  the  said  judgment  of  expropriation. 
Second — That  the  payment  of  the  claim  of  $6710  to  Chalaire  and  Tully 
extinguished  the  same,  and  the  company  received  no  subrogation  by 
law  to  the  said  creditor's  rights. 

The  judgment  of  the  lower  court  made  the  rule  absolute  and  ordered 
that  the  plaintiffs,  the  Mississippi  and  Mexican  Gulf  Ship  Canal  Com- 
pany, be  paid  out  of  the  fund  of  $12,000  the  sum  of  $6710,  with  five 
per  cent,  interest  from  the  thirtieth  of  November,  1869,  and  costs,  with 
privilege  preference  and  priority  over  all  other  claims  against  said 
fund,  and  the  balance  of  the  fund  which  is  not  claimed  by  any  one 
else  on  this  rule  shall  remain  so  deposited  until  the  further  order  of 
the  court. 

From  this  judgment  the  Merle  heirs  have  taken  this  appeal. 

The  heirs  of  Merle  claim  nothing  from  the  effect  of  the  judgment  of 
expropriation  which  was  annulled,  but  rather  claim  to  be  put  in  the 
same  situation  they  were  prior  to  the  rendition  of  that  judgment,  hav- 
ing sued  in  the  United  States  Circuit  Court  to  have  it  annulled.  They 
do  not  in  their  pleadings  set  up  any  claim  themselves  to  the  fund  in 
question,  but  seem  to  rest  upon  their  alleged  right  as  mort  age  credit- 
ors upon  the  Phillipen  plantation,  insisting,  as  we  understand  them, 
that  their  rights  can  not  be  affected  by  the  payment  of  the  company's 
claim  of  $6710;  and  praying  only  that  their  motion  be  dismissed  with 
costs.  The  claim  here  set  up  by  the  plaintiffs  in  rule  is  to  be  reim- 
bursed their  own  money  which  was  appropriated  to  the  payment  of  a 
judgment  for  which  the  heirs  were  liable,  and  which  was  rendered 
contradictorily  with  them.  That  fund  was  the  price  of  a  large  portion 
of  the  Phillipen  plantation.  The  payment  then  of  the  judgment  for 
$6710  out  of  that  fund  carried  with  it  a  legal  subrogation  of  the 
plaintiffs  to  that  judgment.  Civil  Code,  article  2161.  Subrogation 
takes  place  of  right — 

**  For  the  benefit  of  the  purchaser  of  any  immovable  property  who 
employs  the  price  of  his  purchase  in  paying  the  creditors  to  whom  this 
property  was  mortgaged."  The  payment  in  this  case  was  by  judicial 
decree  made  to  creditors  having  a  privilege,  which  took  precedence  of 
the  mortgages  upon  the  property.     Civil  Code,  article  3252. 

We  are  satisfied  that  the  decree  of  the  court  a  qua  was  properly 
rendered. 

Judgment  affirmed.  * 

Rehearing  refused. 
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The  State  op  Louisiana  v.  Thb  North  Louisiana  and  Texas  Rail- 
road Company. 

Where  it  is  cleixriy  the  purpose  of  the  Legislature  to  give  a  company  time  within  which  they 
would  have  an  opportunity  to  accept  certain  conditions  imposed  by  that  body,  it  can  not 
be  contended  that  official  negligence  in  promnlgating  the  law,  should  make  it  impossible 
for  such  time  to  transpire,  and  thus  deprive  the  company  of  the  right  and  opportunity 
to  accept;  it  would  enable  such  official  negligence  to  defeat  the  legislator's  wllL 

Where  tiie  liability  for  interest  coupons  results  solely  ftx>m,  and  is  embraced  in,  the  liability 
for  the  bonds  of  which  they  were  a  part  when  issued,  a  release  for  the  bonds  includes  the 
liability  ior  the  coupons. 

On  the  question  in  this  case  whether  the  act  No.  97  of  1872,  relied  on  by  the]  defendants,  is 
null  and  void  on  the  ground  of  its  being  in  conflict  with  the  prohibiti  'n  in  article  111  of 
the  constitution,  because  it  has  repealed,  without  containing  any  adequate  -  revision  for 
the  same  purpose,  that  provision  of  act  No.  108  of  1868,  obligating  the  defendants  to  deposit 
in  the  State  Treasury,  at  prescribed  dates,  the  money  to  pay  certain  bonds  and  interest 
coupons  issued— which  obligation  was  secured  by  a  second  mortgage  on  the  railroad,  its 
fixtures,  and  appurtenances — 

Held,  ^r»(— That  the  State  by  making  the  act  No.  108  of  1868,  the  basis  of  its  suit,  recog* 
nised  and  affirmed  its  constitutionality  in  regard  to  the  adequate  ways  and  means  pro- 
vided for  the  payment  of  the  current  interest  and  the  principal  of  the  bonds. 

Second — That  there  is  nothing  in  the  record  to  enable  the  court  to  determine  whether  or  not 
the  provision  mode  in  the  law  of  1872  is  an  adequate  provision  for  the  payment  of  the 
principal  and  interest  of  the  debt  created  by  the  law  of  1868,  and  that  there  may  be  a 
reasonable  doubt  as  to  whether  the  act  of  the  later  date  actually  repeals  that  of  the 
earlier,  in  the  contemplation  of  article  111  of  the  constitntioa. 

Third— That  the  law  creating  the  debt  is  certainly  not  repealed,  and  that  the  debt  of  the 
State  so  created  being  still  in  existence,  the  State  is  precluded,  in  this  proceeding  at 
least,  from  contesting  its  validity,  or  that  of  the  means  first  provided  for  its  payment ; 
and  that  it  is  only  the  form  and  nature  of  the  security  required  of  the  railroad  company 
that  has  been  changed. 

JVnirtA— That  it  was  proper  to  conclude  that  there  is  such  reasonable  doubt  with  regard  to 
the  unconstitutionslity  relied  on,  as,  under  the  well  settled  Jurisprudence  of  this  State 

*  and  country,  to  jnstify  the  court  in  not  annulling  the  legislative  enactments  referred  to 
in  this  case.    When  there  is  a  doubt,  a  law  will  not  be  held  unconstitutional. 

I^fth—ThAt  this  is  a  controversy  between  the  State,  which  issued  the  bonds,  and  the  railroad 
company  for  whose  benefit  they  were  issued ;  that  the  holders  of  the  bonds  and  their 
rights  are  not  before  the  court,  nor  any  claim  to  enforce  the  payment  of  said  bonds ;  that 
the  State  having  paid  some  of  the  Interest  on  them  which  it  alleges  the  company  were 
obliged  to  pay,  and  now  seeking  to  collect  back  the  same,  the  plea  that  the  company  set* 
tied  with  the  State  in  accordance  with  act  No.  07  of  1872.  is  a  valid  defense.  There  is 
nothing  in  the  constitution  inhibiting  the  State  from  accepting  ttom  its  debtors  such  set- 
tlements as  the  Legislature  may  think  Judicious. 

Where  the  demand  was  for  the  return  and  annulment  of  three  hundred  bonds  alleged  to  have 
been  issued  after  default,  on  its  being  proved  that  no  such  bonds  were  issued,  a  final 
Judgment  will  be  giveu,  as  insisted  on  by  defendiyits,  instead  of  one  of  nonsuit. 

APPEAL  from  tlie  Fourteenth  District  Court,  parish  of  Ouachita, 
Caldwell,  Parish  Judge,  presidinG^  in  place  of  the  District  Judge, 
recused,     ^meon  Belden,  Attorney  General,  and  Edward  Philips  for 
plaintiff  and  appeilee.    John  Bay,  for  defendants  and  appellants. 
•  Chief  Justice  Ludeling,  being  interested,  was  recused. 
Justices  concurring:  Howell,  Taliaferro,  Wyly  and  Kennard. 
HowELt,  J.    The  State  of  Louisiana,  through  Attorney  General  Bel- 
den, instituted  this  suit  in  September,  1872,  to  recover  from  the  North 
Louisiana  and  Texas  Bailroad  Company  the  sum  of  one  hundred  and 
twelve  thousand  eight  hundred  dollars,  with  legal  interest  thereon 
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from  specified  dates,  subject  to  certain  credits,  it  being  the  amount  of 
the  interest  coapons,  which  were  taken  up  and  paid  by  the  State  on 
five  hundred  and  forty -six  bonds  of  one  thousand  dollars  each,  issued 
to  said  company  in  1869  and  1870,  pursuant  to  act  108  of  1868,  by 
which  the  company  were  required  to  deposit  with  the  State  Treasurer 
the  money  to  pay  the  interest;  also  the  sum  of  five  hundred  and  forty- 
six  thousand  dollars,  the  principal  of  said  bonds  with  legal  interest 
from  judicial  demand,  and  to  enforce  the  second  mortgage  created  by 
said  act  upon  the  said  railroad  and  all  its  fixtures,  rolling  stock  and 
appurtenances  to  secure  the  payment  of  said  bonds  and  interest;  and 
lastly,  to  recover  the  possession  of  three  hundred  bonds  alleged  to^ 
have  been  illegally  issued  to  the  said  company  after  they  were  in  de- 
fault in  failing  to  deposit  the  money  necessary  to  meet  the  interest  aa 
it  fell  due,  as  is  required  by  the  said  act  No.  108. 

The  answer  contains  a  general  denial,  and  a  special  denial  tliat  any 
bonds  were  issued  when  the  company  were  in  default,  and  sets  up  the 
act  No.  97  of  1872,  published  on  twenty-first  September,  1872,  and  the 
acceptance  of  the  terms  thereof  by  the  company  as  a  release  from,  all 
liability  to  the  State,  and  a  perpetual  bar  to  any  suit  by  the  State  in 
regard  to  the  bonds  issued  under  act  108  of  1868. 

From  a  judgment  in  favor  of  the  State  for  $87,360,  amount  of  in- 
terest coupons  paid,  with  eiglit  per  cent,  interest  thereon  from  certain 
datcR,  and  an  order  for  the  enforcement  of  the  second  mortgage  upon 
the  railroad,  etc.,  and^  a  nonsuit  on  the  claim  for  the  return  of  the- 
three  hundred  bonds,  the  company  have  appealed. 

The  act  No.  108  of  1868,  which  is  the  charter  of  the  North  Louisiana  ' 
and  Texas  Railroad  Company,  authorized  the  issuance  to  said  com- 
pany of  six  tliousand  dollars  of  State  bonds  for  every  mile  of  track 
when  completed,  to  be  transferable  by  the  indorsement  of  the  presi- 
dent of  the  company,  and  with  the  interest  at  eight  per  cent.,  payable 
semi-annually,  to  be  secured  by  a  second  mortgage  in  favor  of  the 
State,  upon  the  said  railroad,  fixtures  and  appurtenances,  the  company 
having  the  right  to  execute  a  first  mortgage  to  the  amount  of  fifteen 
thousand  dollars  per  mile,  which  by  act  No.  105  of  1871  was  increased 
to  twenty-five  thousand  dollars  per  mile,  and  it  was  made  incumbent 
on  the  company  *'on  or  before  the  maturity  of  any  of  the  interest  cou* 
pons  on  any  of  said  bonds  to  deposit  the  amount  thereof  in  the  State 
treasury  for  the  payment  thereof,  and  in  the  event  of  the  failure  of 
said  railroad  company  to  make  such  deposit  for  the  payment  of  the  in- 
terest coupons,  or  any  bonds  so  issued  to  them,  that  no  further  issue 
of  bonds  shall  be  made  to  said  railroad  company,  and  the  State  shall 
have  the  right  to  foreclose  the  mortgage  herein  given  to  secure  the 
payment  of  the  bonds  and  interest  issued  to  said  board,  according  ta 
the  provisions  of  this  act."    See  sections  II  and  12. 
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The  claim  to  enforce  the  payment  of  the  bonds  haying  been  aban- 
doned by  the  State,  the  sole  question  involved  on  this  appeal  is  the 
light  to  collect  from  the  company  the  interest  for  which  judgment  was 
rendered  below.  The  defense  rests  solely  upon  the  act  No.  97  of  1872, 
entitled  "  An  Act  to  authorize  the  North  Louisiana  and  Texas  Railroad 
Company  to  substitute  stock  of  said  company,  instead  of  second  mort- 
gage in  favor  of  the  State,  and  to  release  the  said  company  from  other 
liabilities  to  the  State."  It  provides  that  in  lieu  of  the  second  mort- 
gage required  by  section  eleven  of  act  No.  108  of  1 868^  to  be  given  to 
secure  the  State  for  the  ultimate  payment  of  the  bonds  issued  in  ao- 
cordance  therewith,  the  company  may  give  its  stock  to  the  State  to  an 
amount  equal  to  the  aggregate  sum  of  the  State  bonds  issued  or  to  be 
issued  under  the  charter,  to  wit,  11,220  shares,  and  on  the  issue  and 
delivery  of  said  stock  by  the  company  to  the  State,  the  former  shall  be 
relieved  irom  all  liability  on  the  aforesaid  bonds  of  the  State,  and  on 
the  said  delivery  being  made,  the  remainder  of  the  whole  number  of 
bonds  authorized  by  the  charter  shall  be  immediately  issued ;  and  that 
within  sixty  days  after  the  passage  of  the  act  tbe  president  and  direct- 
ors of  the  company  shall,  at  a  meeting  for  the  purpose,  adopt  the  pro- 
visions thereof,  and  within  ninety  days  thereafter  a  copy  of  the  resolu- 
tion of  adoption  shall  be  delivered  to  the  Governor,  who  shall  file  it  in 
the  ofiBce  of  the  Secretary  of  State,  and  as  soon  as  the  certificate  of  said 
stock  is  tendered,  the  Governor  shall  cause  the  remainder  of  the  said 
bonds  to  be  delivered,  which,  with  tlie  bonds  already  issued,  shall  be  pay- 
ment in  full  for  said  stock;  and  tue  Governor  shall  appoint,  annually^ 
on  behalf  of  the  State,  one  of  the  nine  directors  to  represent  the  State. 

It  is  urged  on  behalf  of  the  State  that  the  conditions  or  terms  of 
this  act  were  not  accepted  within  the  prescribed  time ;  that  it  does  not 
release  the  company  from  the  liability  to  refund  what  the  State  had 
paid  on  account  of  the  company  before  the  act  was  passed,  and  that 
it  is  unconstitutional  because,  by  necessary  implication,  it  repeals  acts 
108  of  1868  and  105  of  1871  so  far  as  they  stipulate  a  mortgage  in  favor 
of  the  State  or  hold  the  company  liable  on  the  bonds  issued  to  them, 
without  having  made  adequate  provision  in  the  said  repealing  act  for 
the  payment  of  the  principal  and  interest  of  the  bonds,  as  required  by 
article  111  of  the  constitution. 

First,  as  to  the  acceptance  of  the  terms  and  conditions  of  the  act. 
It  appears  to  have  been  approved  on  the  tenth  of  April,  1872,  and  it 
was  to  take  effect  from  and  after  its  passage ;  but  it  was  not  published 
until  the  twenty-first  of  September  following.  This  is  one  of  the 
many  instances  (if  plain  tifis  theory  be  correct)  suggestive  of  the  evils 
resulting  from  the  practice,  which  has  grown  up  within  the  last  four 
years,  of  making  laws  during  twelve  months  of  the  year  instead  of  sixty 
days  as  fixed  by  one  of  the  articles  of  the  constitution ;  but,  in  our 
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opinion,  the  acceptance  was  timely  made,  whether  we  consider  the  law 
in  force  from  April  10  or  September  21 ;  for  within  the  sixty  days  of 
each  date  the  president  and  directors  adopted  resolutions  of  acceptance, 
and  those  of  the  latter  date  were  transmitted  to  the  Governor.  There 
is  and  can  be  no  qaestion  in  this  case  as  to  the  issuance  of  the  re- 
mainder of  the  bonds  within  the  ninety  days  after  the  said  acceptance. 
It  was  clearly  the  purpose  of  the  Legislature  to  give  the  company 
time  within  which  they  would  have  an  opportanit;f  to  accept,  and  it 
can  not  be  seriously  contended  that  the  negligence  of  the  officers  in 
promulgating  the  law  should  make  it  impossible  for  such  time  to 
transpire  and  thus  deprive  the  company  of  the  right  and  opportunity 
to  accept.    It  would  enable  them  to  defeat  the  legislative  will. 

Considering  the  acceptance  as  having  been  made  within  the  pre- 
scribed time>  as  we  do,  there  can  be  little  doubt  as  to  the  effect  of  the 
act,  if  not  unconstitutional,  in  releasing  the  company  from  all  liabUity 
to  the  State  on  the  bonds,  which  necessarily  includes  liability  for  the 
interest  on  the  bonds  whether  then  due  or  not.  One  of  the  objects  of 
the  act  was  to  release  the  company  from  liability  to  the  State,  and  by 
express  terms  they  were  upon  a  certain  contingency  relieved  from  all 
liability  on  the  bonds  then  issued  or  to  be  issued.  The  liability  for  the 
interest  coupons  resulted  solely  from  and  was  embraced  in  the  liability 
for  the  bonds  of  which  they  were  a  part  when  issued. 

The  State  has,  by  making  the  act  No.  103  of  1868  the  basis  of  its 
suit,  recognized  and  affirmed  its  constitutionality  in  regard  to  the 
adequate  ways  and  means  provided  for  the  payment  of  the  current 
interest  and  the  principal  of  the  bonds.  That  provision  was  the 
obligation  of  the  railroad  company  to  deposit  in  the  State  treasury,  at 
the  prescribed  dates,  the  money  to  pay  the  interest  and  the  bonds, 
which  obligation  was  secured  by  a  second  mortgage  on  the  railroad, 
its  fixtures  and  appurtenances.  The  State  now  says  that  the  act 
No.  97  of  1872,  relied  on  by  the  defendants,  has  repealed  that  provision 
of  said  act  108,  but  does  not  contain  some  adequate  provision  for  the 
same  purpose,  and  it  is  therefore  void  because  in  conflict  with  the 
prohibition  in  article  111  of  the  constitution.  This  article  reads: 
**  Whenever  the  General  Assembly  shall  contract  a  debt  exceeding  in 
amount  the  sum  of  one  hundred  thousand  dollars,  unless  in  case  of 
war  to  repel  invasion  or  suppress  insurrection,  it  shall,  in  the  law 
creating  the  debt,  provide  adequate  ways  and  means  for  the  payment 
of  the  current  interest  and  of  the  principal  when  it  shall  become  due; 
and  the  said  law  shall  be  irrei>ealable  until  principal  and  interest  be 
fully  paid ;  or,  unless  the  repealing  law  contain  some  adequate  pro- 
vision for  the  payment  of  the  principal  and  interest  of  the  debt." 

Conceding  that  the  act  No.  97  of  1872  repeals,  in  this  respect,  the 
provisions  of  act  No.  108  of  1868,  and  that  the  question  of  the  ade- 
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qnacy  of  the  provision  to  be  made  for  the  payment  of  the  debt  and 
interest  is  a  judicial  question,  there  is  nothing  in  the  record  to  enable 
ns  to  determine  whether  or  not  the  provision  made  in  the  law  of  1872 
is  an  adeqaate  provision  for  the  payment  of  the  principal  and  interest  of 
the  debt  created  by  the  law  of  1868.  But  we  think  there  may  be  reason- 
able doubt  as  to  whether  the  act  of  the  later  actually  repeals  that  of  the 
earlier  date  in  the  contemplation  of  the  above  article  of  the  constitu- 
tion. The  law  creating  the  debt  is  certainly  not  repealed.  The  debt 
of  the  State  so  created  still  exists  and  the  State  is  precluded,  in  this 
proceeding  at  least,  from  contesting  its  validity  or  that  of  the  means 
first  provided  for  its  payment.  It  is  only  the  form  and  nature  of  the 
security  required  of  the  railroad  company  that  have  been  changed. 
By  our  law  a  second  mortgage  was  required  of  the  com;  any  as  security 
for  the  payment  of  the  debt  created  in  their  behalf.  By  the  other  this 
second  mortgage  was  relinquished  upon  the  company's  transferring  to 
the  State  one-sixth  of  its  entire  stock.  Upon  the  policy  of  those 
enactments  and  transactions  we  can  give  no  authoritative  opinion. 
Bat  we  can  very  properly  conclude  that  there  is  such  reasonable  doubt 
as  to  their  unconstitutionality,  in  the  respects  referred  to,  as,  under 
the  well  settled  jurisprudence  of  this  State  and  country,  to  be  justified 
in  not  annulling  them.  Where  there  is  doubt  a  law  will  not  be  held 
unconstitutional.  3  M.  12,  553;  3  N.  S.  472;  4  N.  S.  1^38;  5  R.  383; 
8  B.  416 ;  5  An.  96,  756;  8  An.  341 ;  9  An.  562 ;  11  An.  722. 

There  is  another  view  in  which  this  case  may  be  considered,  without 
flirect  reference  to  the  constitutional  question  raised  by  the  counsel  of 
the  State,  and  which  is  quite  as  favorable  to  the  defense.  This  is  a 
•ODtroversy  between  the  State,  which  issued  the  bonds,  and  the  rail* 
road  company  for  whose  benefit  they  were  issued,  and  the  holders  of 
the  bonds  and  their  rights  are  not  before  us.  Nor  is  there  any  claim 
before  us  to  enforce  the  payment  of  any  of  said  bonds.  The  State  has 
paid  some  of  the  interest  on  them,  which  it  alleges  the  company  were 
obligated  to  pay  and  which  it  is  seeking  to  collect,  as  a  debt  due  by 
the  company.  As  a  defense  to  the  i>uit  the  company  plead  a  settlement 
Wider  act  97,  which  has  authorized  a  giving  in  payment.  No  provision 
of  the  constitution  inhibits  the  State  from  accepting  from  its  debtors 
such  settlements  as  the  Legislature  may  think  judicious. 

The  company  insist  that  there  should  be  a  final  judgment  instead  of 
one  of  nonsuit  on  the  demand  for  the  return  and  annulment  of  the 
three  hundred  bonds,  alleged  to  have  been  issued  after  default.  In 
this  we  concur.  The  testimony  of  the  officers  of  the  company  and  the 
statement  or  certificate  of  the  Auditor  in  relation  to  this  fact,  are 
positive  that  no  such  bonds  were  issued. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  defendants,  rejecting  plain- 
tiff's demands. 
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Taliaferro,  J.,  concurring.  The  only  important  question  in  my 
jndgment  that  arises  in  this  case  is,  as  to  the  constitutionality  of  the 
act  of  the  Legislature  passed  April  10, 1872,  and  numbered  07.  On  the 
part  of  the  State  it  is  contended  that  it  violates  article  111  of  the 
State  constitution.  That  article  provides  that  '*  whenever  the  General 
Assembly  shall  contract  a  debt  exceeding  in  amount  the  sum  of  one 
hundred  thousand  dollars,  unless  in  case  of  war  to  repel  invasion  or 
suppress  insurrection,  it  shall,  in  the  law  creating  the  debt,  provide 
adequate  ways  and  means  for  the  payment  of  the  current  interest  and 
of  the  principal  when  the  same  sliall  become  due,  and  the  said  law 
shall  be  irrepealable  until  principal  and  interest  be  fully  paid ;  or, 
unless  the  repealing  law  contain  some  adequate  provision  for  the  pay- 
ment of  the  principal  and  interest  of  the  debt.'^ 

The  last  sentence  or  clause  of  article   111   gives  to  the  General 
Assembly  a  latitudinous  discretion  in  the  matter  of  providing  ways 
and  means  for  the  payment  of  the  debts  it  may  contract  exceeding  in 
amount  $100,000.    The  act  No.  97, 1  conceive,  virtually  repeals  the  act 
108,  approved  September  26,  1868,  as  to  the  kind  or  form  of  security 
required.    Id  the  latter  act  a  second  mortgage  is  retained  upon  the 
railroad,  its  fix  tares,  appurtenances,  etc.    The  act  No.  97  substitutes 
stock  of  the  company  in  lieu  of  the  second  mortgage  retained  by  act 
108.     This  tlie  Legislature  had  the  right  to  do  under  the  wide  discre- 
tion it  has  under  article  111  of  the  constitution.    But  the  question 
here  arises,  has  the  General  Assembly  provided  adequate  means  by  the 
act  No.  97  for  the  payment  of  the  principal  and  interest  of  the  debt 
contracted  by  the  act  108  of  September,  1868 1    This  question,  it  is 
held  on  the  part  of  the  defendant,  is  for  the  General  Assembly  to 
determine.    I  think  otherwise.    Here  the  State  raises  the  question  of 
the  constitutionality  of  an  act  of  the  Legislature.    It  is  not  for  the 
party  with  whom  the  issue  is  made  to  decide  it.    It  is  to  be  solved  by 
determining  whether  ''  adequate  means''  has  been  provided  by  the  Leg- 
islature for  the  payment  of  the  debt  it  has  created.    In  my  view  of  the 
case  it  becomes  a  judicial  question.    Either  the  force  and  value  of  the 
second  mortgage  or  the  value  of  the  stock  of  the  company  will  run 
pari  pa^su  with  the  fortunes  of  the  company  in  the  future  depending 
upon  the  success  and  business  of  the  railroad.     From  the  lights  before 
me  I  am  unable  to  say  that  the  stock  of  the  company  transferred  to 
the  State  is  not  **  adequate  means"  provided  for  the  payment  of  the  debt 
created.    With  the  policy  of  substituting  the  stock  in  place  of  the 
second  mortgage  the  courts  have  nothing  to  do. 

Entertaining  these  views  of  the  subject  I  concur  in  the  decree 
rendered  in  the  case. 
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No.  2846. 

CriVEN,  Watts  &  Co.  and  E.  E.  Norton  and  J.  J.  Tarleton, 
assignees,  v.  G.  M.  Alexander  &  Co.  Richeson,  Able  &  Co., 
interveDors. 

A  commercial  firm  cwi  not  satisfy  the  remainder  of  their  claims  of  1866  for  moneys  and  other 
supplies  fnrniahed  to  an  agricaltnral  firm,  out  of  the  proceeds  of  the  crop  of  1867,  to  the 
prejudice  of  another  commercial  firm  who  made  all  their  advances  in  that  year,  and  in 
"Whose  possession  part  of  the  crop  has  been  put  by  consignment  and  under  a  regular  bill 
-of  lading  before  the  issuing  of  a  writ  of  sequestration. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThSard, 
J.  Breaux  &  Fenner  and  €Hven  Campbell,  for  plaintiffs  and  appel- 
lants. Bace,  Foster  <&  Merrick,  for  defendants  and  appellees,  and  Oeorge 
W.  Bace,  curator  ad  hoc,  also  fur  appellees. 

Justices  concurring :    Taliaferro,  Howell,  Wyly,  Kennard. 

Kbnnard,  J.  The  proceeds  of  one  hundred  and  eighty-four  (184) 
bales  of  cotton  are  in  dispute  in  this  case 

The  plaintiffs,  E.  £.  Norton  et  al.^  assignees  of  Given,  Watts  &  Co., 
bankrupts,  claim  a  superior  privilege  to  Richeson,  Able  &  Co.,  inter- 
yenors,  upon  these  proceeds,  which  amount  to  the  sttm  of  ten  thousand 
nine  hundred  and  iorty-nine  dollars  and  eighty-eight  cents  ($10,949  88). 
The  respective  claims  of  plaintiffs  and  defendants  exceed  the  amount 
of  the  fund  in  question,  so  that  we  have  only  to  determine  the  supe- 
rior right  to  the  whole.  A  careiul  review  of  the  facts  show  that  plain- 
tiffs, Given,  Watts  &  Co.,  a  commercial  firm  residing  and  doing  a  cot- 
ton factorage  business  in  New  Orleans,  opened  dealings  with  G.  M. 
Alexander  &  Co.,  an  agricultural  firm,  composed  of  G.  M.  Alexander 
and  Frank  Blair,  engaged  in  cultivating  the  Marsliall  plantation,  near 
Milliken's  bend,  in  the  State  of  Louisiana,  in  the  year  1866. 

The  *^  account  B  2/'  shows  that  the  first  outlay  by  plaintiffs  for 
account  of  defendants,  Alexander  &  Co.,  was  on  April  18,  1866,  and 
the  last  was  July  14,  1867. 

There  appears  in  this  account  under  date  of  November  15,  1866,  the 
following  entry: 

''  To  paid  account  with  Watts,  Crane  &  Co.,  N.  Y.,  thirty  thousand 
<6ight  hundred  and  thirteen  dollars  and  eighty-eight  cents  ($30,813  88).'' 

By  reference  to  the  record,  the  agreement  to  make  this  payment 
appears  to  have  been  made  as  early  as  March,  1866,  previous  to  the 
Jictual  opening  of  the  account  in  April,  1866. 

The  following  telegram  with  the  explanatory  testimony  leaves  no 

doubt  of  this : 

"  Telegram  No.  10. 

'*  The  Western  Union  Telegraph  Company,  March  19,  1866. 
'*  To  Given,  Watts  &  Co.,  New  Orleans,  La. 
'*  Liverpool  seventh,  nineteen  firm,  Courtney  selling  freely.    Gold 
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twenty-eight  halfs.  Frank  Blair  with  George  Alexander  cultivating^ 
three  thousand  acres,  will  want  along  thirty  thousand  dollars.  Is  it 
your  interest  to  furnish  1  WATTS,  CRANE  &  CO.*' 

Watts,  Crane  &  Co.  are  shown  to  have  been  doing  business  in  New 
York,  and  after  the  date  of  this  telegram,  to  have  transferred  their 
business  with  G.  M.  Alexander  &  Co.  to  Given,  Watts  &  Co.,  of  New 
Orleans,  and  Given,  Watts  &  Co.  paid  them  the  amount  due  at  the 
time  of  the  transfer  by  G.  M.  Alexander  &  Co.,  to  wit,  the  sum  of 
$90,813  88.  The  assumption  of  this  debt  was  in  March,  1866;  the 
actual  payment  November  15,  1866.    . 

There  is  no  evidence  in  the  record  to  show  satis&bctorily  of  what 
items  this  large  indebtedness  was  composed. 

H.  F.  Given,  the  head  of  the  New  Orleans  firm,  is  unable  to  swear 
how  this  debt  to  Watts,  Crane  &  Co.  originated.  The  plaintifib  claim 
in  their  petition  the  sum  of  $39,974  45,  as  shown  per  '*  account  A,^'  but 
it  appears  from  the  testimony  of  J.  J.  Tarleton  (R.  p.  93),  one  of  the 
plaintiffs  and  assignees,  that  this  account  includes  some  $12,000  worth 
of  drafts,  accepted  by  Giveu,  Watts  &  Co.  but  not  paid ;  ao  that  the 
real  debt  due  Giv^,  Watts  &  Co.  by  G.  M.  Alexander  &  Co.,  is  oor* 
rectly  stated  in  <<  account  B  2,"  at  $24,646  70  on  March  1,  1868. 

It  thus  appears  that  the  amount  of  the  indebtedness  to  Given,  Watta 
&,  Co.  by  G.  M.  Alexander  &  Co.,  at  the  close  of  their  dealings,  was 
about  four  thousand  dollars  less  than  the  amount  assumed  by  them  from 
Watts,  Crane  &  Co.,  at  the  date  of  the  opening  of  their  first  dealings.. 

In  other  words,  G.  M.  Alexander  &  Co.  have  paid  all  other  debts 
except  this  assumption,  and  have  paid  some  four  thousand  dollars  on 
account  of  it. 

Under  this  state  of  facts  can  they  prevail  over  the  interveners,  Rich- 
eson,  Able  &,  Co.,  who  were  in  possession  of  the  one  hundred  and 
eighty-four  bales  of  cotton,  through  their  agents  in  this  city,  Garrard 
&  Craig,  to  whom  it  had  been  consigned  and  regularly  delivered. 

Thef^e  bales  belonged  to  the  crop  of  1867. 

Richesoii,  Able  &  Co.,  of  St.  Louis,  had  advanced  $18,402  41  of 
money  and  supplies  to  assist  in  making  said  crop. 

Given,  Watts  &,  Co.,  and  their  successors,  Given,  Brown  &,  Co.,  had 
also  advanced  in  the  year  1867  several  thousand  dollars,  which  were 
refunded  by  payments  made  in  that  .year. 

The  credit  side  of  **  account  B  2''  shows  under  dates  January  14^ 
1867,  receipt  of  proceeds  draft  due  twenty- sixth  May,  $4755  27,  and 
under  July  14,  proceeds  draft  due  November  24,  $5647  86,  making  an 
B,ggregSLte  of  $10,403  13,  received  in  1867  by  the  collection  of  these 
two  drafts,  which  belong  properly,  as  shown  by  the  evidence,  to  the 
payments  of  1866,  thus  reducing  the  payments  that  properly  belong  U> 
1867,  from  $20,030  80  to  the  sum  of  $9627  07.    The  amount  in  value 
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of  supplies  fornisbed  by  Given,  Watts  &  Co.  and  Given,  Brown  &  Co., 
in  1867,  was  only  $9447  45,  being  9180  22  less  tban  the  amoant  re- 
ceived in  tbat  year  from  Alexander  &,  Co.,  after  passing  tbe  two  drafts 
to  tbe  credit  of  tbe  account  of  1866. 

Tbe  naked  question  tben  is,  shall  plaintiffs  satisfy  tbe  remainder  of 
tbeir  debt  of  1866  out  of  tbe  proceeds  of  tbe  crop  of  1867,  to  tbe  pre- 
judice of  Ricbeson,  Able  &  Co.,  tbe  interveners,  wbo  made  all  tbeir 
advances  in  1867  ? 

G.  C.  article  2166,  [2162]  provides.  *'Wben  tbe  receipt  bears  no 
imputation,  tbe  payment  must  be  imputed  to  tbe  debt  wbicb  tbe  debtor 

bad  at  tbe  time  most  interest  in  discharging  of  those  tbat  are  equally 

due." 

Applying  tbis  rule  to  tbe  various  payments,  whether  in  1866  or  1867 
on  tbe  account  of  1866,  tbe  first  imputations  must  be  to  tbe  payment 
of  all  items  of  the  account  of  1866  before  tbe  item  of  930,813  88,  as- 
sumed by  Given,  Watts  &  Co.,  transferred  to  them  from  Watts,  Crane 
<&  Co.,  New  York.  Tbe  proof  is  not  sucb  as  to  entitle  tbis  item  to  any 
privilege  whatever. 

Tbe  balance  due  being  part  of  tbis  item  is  entitled  to  no  privilege. 

Tbis  conclusion  dispenses  witb  an  investigation  of  tbe  various  ac- 
counts and  bills  of  exceptions.  Also,  makes  it  unnecessary  to  decide 
wbetber  Ricbeson  Able  &  Co.,  residents  of  St.  Louis,  are  entitled  to  a 
privilege  on  the  crop  under  our  law. 

They  were  in  possession  under  regular  bills  of  lading  before  tbe> 
sequestration  issued. 

Judgment  affiimed. 


No.  4424. 

State  of  Louisiana  ex  rel.  R.  C.  Richardson  v.  James  Grahau^ 

State  Auditor. 

The  act  Ko.  6  of  1870,  entitled  "An  Act  to  regalate  public  education  in  the  State  of  Louis* 
lana  and  city  of  New  Orleans  uid  raise  a  revenue  for  that  purpose,"  authorizes  the 
remoral  of  the  division  superintendents  upon  certain  contingencies,  uid  the  mere  fact 
of  plaintiff  ^8  removal  is  presumptive  evidence  that  it  was  mads  for  a  proper  cause.  It 
iras  incumbent  on  him  to  show  that  the  removal  was  without  cause  or  not  in  conformity 
with  existing  laws. 

APPEAL  from  tbe  Eightb  District  Court,  parisb  of  Orleans.    DibhUp 
J.    B.  Stewart  Dennee,  for  relator  and  appellee.    Hays  <&  New,  for 
defendant  and  appellant. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell  and  Wyly. 
Howell,  J.    On  tbe  twenty-ninth  of  Marcb,  1870,  the  relator  was 
appointed  Division  Superintendent  of  Education,   first  division,  in 
pimuance  of  tbe  third  section  of  act  No.  6  of  1870,  entitled  ''An  Act 
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to  regulate  public  edacation  in  the  State  of  Loaisiana  and  city  of  New 
Orleans  and  raise  a  revenne  for  that  purpose."  His  term  of  office  was 
three  years,  and  salary  $2500,  payable  quarterly  upon  his  own  war- 
rant. This  proceeding  was  instituted  on  the  twenty-first  of  Septem- 
ber, 1872,  to  compel  the  State  Auditor  to  issue  to  him  a  warrant  on 
the  State  Treasurer  for  $1770  55,  for  amount  of  salary  from  the  first 
•of  December,  1871,  to  the  thirty-first  of  August,  1872,  and  from  a 
judgment  making  the  mandamus  peremptory  this  appeal  is  taken. 

The  above  act  which  created  the  office  authorized  the  removal  of  the 
•division  superintendents  upon  certain  contingencies,  and  the  mere  fact 
of  relator's  removal,  which  is  admitted,  is  presumptive  evidence  that 
it  was  made  for  a  proper  cause.  See  the  case  of  Desbree  v.  Yoss,  19 
An.  210,  and  Vincent  v,  Populus,  Opinion  Book  37,  p.  584.  It  was 
incumbent  on  and  in  the  power  of  relator  to  show  that  the  removal 
was  without  cause  or  not  in  conformity  to  law.  This  has  not  been 
done.  In  the  cases  cited  by  the  relator,  provision  was  not  made  for 
the  removal  as  was  effected,  or  no  proof  of  a  removal  was  adduced, 
and  they  are  therefore  not  applicable  to  tbis  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant  rejecting  the  appli- 
cation, with  costs  in  both  courts. 


No.  3688. 
Samuel  McClelland  v.  The  New  Orleans  Sugar  Shed  Compant. 

Where  the  coart  is  without  Jnrisdiotion  raHone  materia  to  try  a  case,  it  mast  notice  thia 
fact  of  its  own  accord,  and  the  appeal  will  be  dismlBaed.    Cons.  art.  74. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.     Dibble^ 
J.  Cotton  i&  Levy,  for  plaintiff  and  appellant.     Semmes  dt  Mott,  for 
defendants  and  appellees. 
Justices  concurring :     Ludeling,  Taliaferro,  Howell  and  Wyly. 
LuDELiNG,  C.  J.    The  material  allegations  of  the  petition  are,  that 
the  plaintiff  bought  fourteen  hogsheads  of  sugar,  deposited  under  the 
fiheds  of  the  defendant,  and  wliich  were  worth  $  1700,  and  that  he 
notified  the  defendant  that  he  would  not  pay  certain  charges  which  the 
company  was  in  the  habit  of  making.     That  notice  was  given  by  the 

following  letter: 

•*New  Orleans,  July  18, 1871. 

Jules  Blanc,  Esq.,  President  of  New  Orleans  Sugar  Shed  Company: 

Dear  Sir— This  is  to  notify  you,  as  President  of  the  New  Orleans 

Bugar  Shed  Company,  that  I  have  purchased  from  Robert  Carey  four* 

teen  hogsheads  of  sugar  marked  Magijolia,  and  in  shed  D,  and  I  here* 

with  tender  you  the  sum  of  two  dollars  and  ten  cents,  being  the  sum. 
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doe  the  company  for  the  transfer  charges  on  same,  and  as  amount 
authorized  by  charter.  And  I  now  wish  said  sagars,  as  well  as  all 
other  lots  which  I  may  acquire  from  time  to  time  in  due  course  of 
business,  to  remain  under  cover  until  disposed  of  by  me,  free  of  any 
and  all  other  charges  than  those  prescribed  by  the  second  section  of 
the  ordinance  of  the  City  Council  of  New  Orleans,  under  which  you 
derive  authority.*  And  1  do  moreover  notify  you  as  president  of  said 
company,  tliat  you  are  not  to  insure  said  sugar,  and  1  do  not  wish  the 
company  to  place  any  watchman  over  this  or  any  other  sugar  I  have 
or  may  have  hereafter  under  any  sheds  of  said  company.  And  further 
do  I  notify  you  to  cause  no  expense  for  labor  on  removing  said  sugars, 
«r  any  othei  sugars  that  I  may  have  stored  in  said  sheds.  And  you  are 
hereby  specially  notified  th^t  I  will  not  pay  the  illegal  charges  of  forty 
cents  per  mouth  for  storing,  watching,  keeping,  or  labor  on  said  sugars 
or  any  other  sugars  or  molasses  which  I  may  have  covered  in  said  sheds, 
all  of  which  you  will  please  take  notice. 

Yours  Respectfully, 

SAMUEL  McClelland.  " 

The  petitioner  goes  on  to  recite,  that  subsequently  he  sent  for  a 
part  of  the  sugar,  which  he  was  not  permitted  to  remove  without  pay- 
ing the  charge  of  forty  cents  per  hogshead — that  the  conduct  of  the 
company  is  ruinous  to  the  business  of  the  plaintiff,  who  is  ''a  merchant 
and  trader" — that  the  privilege  granted  by  the  city  to  the  company  is 
injurious  to  the  vested  rights  of  petitioner  and  others  engaged  in 
business,  and  that  the  damages  caused  by  the  oppressive  and  wrong- 
ful acts  of  the  company  up  to  date  exceed  ten  thousand  dollars,  and  if 
-continued  will  break  up  the  business  of  the  petitioner.  He  prays  for 
an  injunction  *' commanding  the  company  to  deliver  to  him  fourteen- 
hogsheads  of  sugar,  free  from  the  charges  of  forty  cents  per  hogshead, 
•and  restraining  the  company  from  demanding  or  claiming  from  the 
plaintiff  on  any  sugars  or  molasses  he  may  in  future  acquire,  or  have 
•or  place  under  said  sheds,  the  forty  cents  per  month  per  hogshead  and 
ten  cents  per  month  per  barrel  of  sugar  or  molasses." 

He  further  prays  to  have  the  resolution  of  said  company,  fixing  the 
Baid  tariff,  declared  null  and  void,  and  to  have  the  iourteen  hogsheads 
of  sugar  delivered  to  him  free  of  charge  for  storage,  and  to  have  the 
company  **  forever  restrained  from  asserting  a  claim  for  any  storage, 
labor,  watching,  or  insurance  on  sugar  and  molasses,  which  petitioner 
may  acquire  or  place  under  said  sheds  in  future,  as  it  contends  for 
under  resolution  aforesaid.  And  in  default  of  said  sugar  being  deliver- 
ed as  prayed  for,  that  your  petitioner  recover  judgment  for  the  value 
thereof,  (1700,  with  interest  from  twenty-fifth  July,  1871,  (reserving 
his  right  to  sue  for  damages  in  a  direct  action)  and  that  the  injunction 
be  made  perpetual,  etc." 
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The  answer  contains  a  general  denial ;  it  admits  the  letter  annexed 
to  the  petition  was  written  to  defendant,  and  it  avers  that  on  the  recep* 
tion  thereof,  the  company  notified  the  plaintiff  to  remove  his  sugar 
from  their  shed  and  custody,  if  he  was  not  willing  to  pay  the  nsual 
tariff. 

The  gravamen  of  the  plaintiff's  complaint  is  that  the  defendant 
exacts  illegal  charges  on  the  sugar  and  molasses  deposited  under  its 
sheds. 

The  sum  of  these  exactions  on  the  fourteen  hogsheads  of  sugar 
belonging  to  the  plaintiff  (admitting  them  to  be  illegal)  did  not  exceed 
five  dollars  and  sixty  cents.  And  that  is  the  only  amount  in  dispute 
in  this  suit.  The  defendant  admits  the  sugar  belongs  to  plaintiff^  and 
he  requested  the  plaintiff  to  take  it  away  if  he  was  not  willing  to  pay 
the  customary  charges.  We  are  of  the  opinion,  therefore,  that  this 
court  is  without  jurisdiction  raiiothe  matericB  to  try  this  case,  and  we 
must  notice  this  fact  of  our  own  accord.    Constitution,  article  74. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  with  costs. 


No.  3837. 
Francois  Aug.  Chavannb  v.  Jacques  FaizoLA. 

TVhere  the  plaintiff  olafms  property  by  inheritance  as  sole  heir  of  his  father  and  appends  t» 
his  petition  an  order  of  the  proper  court  recognizing  him  as  such,  and  decreeing  that  he 
be  pat  in  possession  of  his  father's  estate,  and  where  he  alleges  that  his  father  had  a  Just 
and  legal  title  to  the  property  at  the  time  of  his  decease  and  was  in  possession  at  that 
time:  Held— That  the  idlQgations  are  sufioiently  clear  to  enable  him  to  maintain  hi* 
action,  and  that  an  exception  to  plaintiff's  petition  on  the  ground  of  its  vagueness  and 
fulore  to  set  oat  the  title  under  which  he  claims  can  not  be  maintained.    - 

It  is  for  him  to  make  oat  his  case  by  sofioient  evidence  which  the  defendant  is  fkree  to  xeaiai 
when  presented. 

APPEAL  from  the  Fourth  District  Coart,  parish  of  Orleans.  TMard^ 
J.  8.  Belden^  E,  K,  Waahingion  and  Seymow  B.  SnasVy  for  plaintiff 
and  appellant.  O.  Drouei  and  Jr.  Bermudee,  for  defendant  and 
appellee. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell  and  Kennard. 

Taliaferro,  J.  The  plaintiff  appeals  from  a  judgment  rejecting 
his  demand  in  a  petitory  action  brought  by  him  against  the  defendant* 

An  exception  was  taken  by  the  latter  to  the  petition  of  the  plaintiff 
on  the  ground  of  its  vagueness  and  failure  to  set  out  the  date  and 
origin  of  his  father's  title,  under  which  he  claims  the  property  in  ques* 
tion.    The  exception  was  sustained  and  the  plaintiff  has  appealed. 

The  plaintiff  claims  by  inheritance  as  sole  heir  of  his  fSather,  and 
appends  to  his  petition  an  order  of  the  proper  court  recognizing  him 
as  such  and  decreeing  that  he  be  put  in  possession  of  his  father's 
estate.    He  alleges  that  his  father  had  a  just  and  legal  title  to  the 
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property  at  the  time  of  his  decease,  and  was  in  possession  at  that 
time. 
We  think  the  allegations  sufficiently  clear  to  enable  him  to  maintain 

his  action.  It  is  for  him  to  make  ont  his  case  by  sufficient  evidence, 
which  the  defendant  is  free  to  resist  when  it  is  presented. 

For  these  reasons  it  is  ordered  that  the  judgment  of  the  lower  court 
be  annulled  and  reversed.  It  is  further  ordered  that  the  case  be 
remanded  to  the  court  a  qua  to  be  proceeded  with  according  to  law* 
The  defendant  and  appellee  paying  costs  of  this  appeal. 

Rehearing  refused. 


No.  2880. 
Watbrhousb,  Pbabl  &  Co.  v.  Citizens'  Bank  of  Louisiana. 

Wliere  a  bank,  actinf;  as  agent  for  collecting  certaiQ  drafts,  took  Confederate  money  on  the 

groand  that  there  was  at  the  time  no  other  currency  to  be  had  in  New  Orleans  or  in  any 

other  part  of  the  Sonthem  Confederacy ; 
field— That  the  bank  should  have  collected  the  drafts  in  lawful  currency,  and  that  if  this 

was  impossible,  it  should  have  given  notice  thereof  to  the  principaL  or  should  show  that 

the  collection  was  in  that  currency  and  approved  by  him. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
Gotton  <&  Levy,  for  plaintiffs  and  appellees.  Armand  Pilot,  for 
defendants  and  appellants. 

Justices  concurring  :    Taliaferro,  Wyly  and  Kennard. 

Taliaferro,  J.  The  plaintiffs  as  holders  of  a  draffc  for  $8000  and 
interest,  drawn  in  their  favor  by  the  Ocoe  Bank  of  Cleveland,  Ten- 
nessee, upon  the  Citizens'  Bank  of  New  Orleans,  institute  this  suit  to 
recover  the  amount  so  claimed. 

The  defendants  set  up  several  grounds  of  defense:  That  the  col- 
lection of  certain  drafts  by  them  on  account  of  the  Ocoe  Bank  in  I862| 
forming  the  basis  of  this  demand,  was  made  in  Confederate  money  to 
the  knowledge  of  the  Ocoe  Bank,  there  being  at  that  time  no  other 
eurrency  in  New  Orleans  as  well  as  in  all  other  places  then  under  Con- 
federate authority.  That  the  president  of  the  Ocoe  Bank  was  fully 
cognizant  of  those  facts  and  made  do  objections  to  the  collection  of 
the  drafts  on  account  of  that  bank  in  Confederate  money.  That  this 
Confederate  money,  so  collected  by  the  Citizens'  Bank,  was  taken  from 
defendants  by  a  military  order,  and  therefore  they  are  not  accountable 
for  it.  They  plead  as  a  peremptory  exception  that  the  transactions 
between  them  and  the  Ocoe  Bank  were  null  and  void,  having  taken 
place  in  violation  of  a  prohibitory  law — the  parties  to  these  transac- 
tions being  at  the  time,  one  of  them  within  the  Federal  the  other 
within  the  Confederate  lines. 

The  defendants  contend  that  Waterhouse,  Pearl  &  Co.,  who  sue  upon 
the  draft  of  the  Ocoe  Bank,  could  acquire  no  greater  rights  than  that 
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bank  possessed;  that  they  took  the  draft  with  knowledge  of  the  eqai* 
ties  existing  in  favor  of  the  defendants. 

There  was  judgment  in  favor  of  the  plaintifBs  and  defendants  have 
appealed. 

We  think  the  defense  fails.  The  defendants  were  agents  of  the  Ocoe 
Bank  and  bound  to  collect  their  drafts  in  lawful  currency.  If  that  was 
impossible  they  should  have  given  i^otice  of  that  fact  to  their  princi- 
pals. We  do  not  find  it  established  by  proof  that  the  Ocoe  Bank  knew^ 
that  its  drafts  had  been  collected  in  the  so-called  Confederate  currency 
or  that  the  collection  made  in  that  currency  was  approved  by  it. 
Neither  is  it  made  out  by  proof  that  at  the  time  of  the  transactions* 
between  the  Ocoe  Bank  and  the  Citizens'  Bank  the  former  was  within 
Federal  lines  and  the  latter  within  those  of  the  Confederacy. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be- 
affirmed  with  costs. 

Behearing  refused. 


No.  2538. 
Sampson  Brothers  v,  Kate  Townsend. 

In  this  case  the  defendant  resisted  the  payment  of  articles  of  ftimiture  which  -she  admitted 
to  have  bought,  on  the  ground  that  they  had  been  sold,  delivered  and  put  up  by  plaintiffs'" 
father  under  whom  they  cUumed,  for  the  express  purpose  of  enabling  her  to  fit  up  and 
keep  a  house  of  prostitution,  which  transaction  she  alleged  to  be  reprobated  by  law, 
contrary  to  good  morals  and  therefore  of  a  nature  not  to  be  enforced  by  the  court. 

Held — That  the  defendant  could  not  be  permitted  to  avoid  the  payment  of  a  debt  by  pleading 
her  own  infamy,  for  reasons  assigned  in  a  similar  case  lately  decided,  Hubbard  v.  Moore,- 
34  An.  p.  591. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Orleans.     Cooleyt  J. 
Breaux  &  Fenner,  tor  plaintiffs  and  appellants.    L.  Madison  Day, . 
for  defendant  and  appellee. 

Justices  concurring :    Ludeling,  Taliaferro,  Kennard. 

Eenkard,  J.  This  case  is  similar  to  that  of  Joseph  B.  Hubbard  tv 
Susan  D.  Moore,  lately  decided  by  this  court.  The  defendant  seeks  to 
avoid  payment  of  a  debt  by  pleading  her  own  infamy.  Furniture  waa 
bought  and  several  installments  paid  on  the  debt.  She  wishes  now  to 
pay  the  balance  by  lending  her  aid  to  the  elevation  of  the  morals  of  the 
community,  and  invokes  the  maxim  contra  bonos  mores. 

To  permit  her  to  succeed  by  using  a  good  maxim  in  so  bad  a  cause 
would  not  in  our  opinion  work  good  to  tiie  morals  of  the  community, 
certainly  not  to  defendants.  Much  refinement  was  indulged  in  in  argu» 
ment  on  the  broad  qnestion. 

The  interests  of  society  are  better  subserved  by  adhering  to  plain 
well  defined  rules  of  bargain  and  sale.  To  desert  these  upon  the  plea 
of  elevating  morals,  when  the  means  used  open  wide  the  door  for 
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other  evils  is  at  least  an  experiment  which  courts  should  be  slow  ta 
make.  We  prefer  to  leave  the  correction  of  the  evil  to  the  legislative 
branch  of  the  government. 

For  the  reasons  assigned  in  Hubbard  v,  Moore  and  the  above,  it  is 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower  court 
be  avoided  and  reversed,  and  that  Sampson  Brothers  do  have  and 
recover  judgment  against  Kate  Townsend  for  the  sum  of  thirty-one 
bundred  and  forty-seven  dollars  and  fifty  cents,  together  with  interest, 
as  prayed  for  in  plaintiffs'  petition,  with  privilege  upon  the  property 
sequestered. 

Rehearing  refused. 


No.  2626. 
J.  Cadillon  V,  Joseph  Rodriguez  and  J.  C.  Coleman. 

Where  a  notary  stated  in  his  certificate  that  the  notice  of  protest  was  served  at  the  residenoe^ 
of  the  indorser  in  the  hands  of  his  wife,  and  it  appears  by  the  indoraer's  testimony  that 
he  received  the  notice,  a  mistake  as  to  the  name  of  a  street  in  designating  the  locality 
for  the  residence,  will  not  be  held  fatal. 

APPEAL  from  the  Seven tli  District  Court,  parish  of  Orleans.     Col- 
lens,  J.      Saucier  and  JMichinard,   for   plaintiff  and  appellants 
MeOloin  dc  Kleinpeter,  for  Coleman,  defendant  and  appellee. 

Justices  concurring :    Ludeling,  Howell,  Kennard  and  Taliaferro. 

LuDELiNG,  C.  J.  Tliis  suit  is  against  the  maker  and  the  indorser  of 
a  promissory  note.  There  was  judgment  against  the  maker  for  the 
amount  claimed  and  a  judgment  of  nonsuit  as  to  the  indorser. 

The  only  question  for  decision  is  whether  or  not  the  indorser  was 
duly  notified  of  the  non-payment  of  the  note?  The  certificate  of  the 
notary  states  that  notice  of  the  protest  of  the  note  was  given  to  the 
indorser  by  a  letter,  etc.,  **  served  in  the  following  manner:  Mr.  J.  C. 
Coleman,  at  New  Orleans,  which  letter  my  deputy,  Mr.  George  Grunault, 
lias  this  day  served  at  the  residence  of  said  Coleman,  corner  of  Felicity 
and  Annunciation  streets,  in  the  hands  of  his  wife." 

It  is  contended  that  because  the  certificate  states  that  the  residence 
of  Coleman  is  at  the  corner  of  Felicity  and  Annunciation  streets,  the 
residence  of  Coleman  is  elsewhere,  therefore  due  notice  was  not  given. 
The  certificate  states  that  the  notice  was  served  at  the  residence  of 
the  indorser  by  leaving  it  with  his  wife;  and  it  appears  from  the 
defendant's  testimony  that  he  received  the  notice.  The  evidence 
satisfies  us  that  the  notary  served  the  notice  of  protest  at  the  residence 
of  Coleman,  by  leaving  it  with  his  wife,  and  that  he  made  a  mistake  in 
stating  the  locality  of  the  residence ;  a  mistake  which  might  easily  be 
made  by  one  not  very  familiar  with  the  streets  in  that  locality. 

It  is  therefore  ordered  that  the  judgment  of  nonsuit  be  set  aside^ 
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and  that  there  be  judgment  in  favor  of  the  plaintiff  against  J.  C. 
Coleman,  for  the  sam  of  nine  hundred  dollars,  with  five  per  cent,  per 
annum  interest  from  the  twenty- third  of  September,  1869,  five  dollars 
and  thirty  cents  costs  of  protest  and  notice,  and  costs  of  both  coarts. 
Rehearing  refused. 


26      801 

^-^\  Nos.  3977,  3977* 

Dominique  Ddrac  v.  Widow  Ferrari.    Widow  Perrari  v,  Domin- 
ique DuRAO  and  Sheriff.     (Consolidated  Cases.) 

Wliere  A  is  a  solidary  obligor  with  B,  by  paying  the  note  he  becomes  legally  enbrogated,  fiw 
the  amount  of  ono-half  thereof,  to  the  entire  obligation  of  B  to  the  original  holder.  This 
subrogation  extends  as  well  to  the  accessory,  as  to  Uie  principal  obligation,  and  the  sub- 
rogee acquires  all  the  remedies  as  well  as  all  the  rights  of  the  party  to  whom  he  was 
subrogated.  Without  the  remedy  of  seizure  and  sale  the  subrogation  would  be  incom- 
plete. 

A  was  not  a  mere  transferree  who  could  not  proceed  via  exeotUiva  without  an  act  of  subroga. 
tion.  Ho  was  legally  subrogated,  and  as  such  was  thoroughly  invested  with  all  the  rights 
of  the  original  holder  or  payee,  as  if  the  same  had  passed  to  him  by  a  regular  act  of  con- 
ventional subrogation. 

Where  an  objection  was  made  that  there  was  in  tne  record  no  authentio  evidence  of  ^e  costs 
of  protests  and  copy  of  an  act  of  mortgage; 

Hold— That  these  costs  were  a  part  of  those  incident  to  the  proceeding,  and  that,  if  authentic 
evidence  of  the  amount  thereof  was  necessary,  the  rule  de  jtUnimis  was  applicable. 

APPEAL  from  the  Seventh  District  Court,  pariah  of  Orleans.     CoU 
lenSf  J.    Albert  Voorhies,  for  appellant.    M.  U.  Livaudais  and  O.  S, 
Schmidt,  for  appellee. 

Justices  concurring:  Taliaferro,  Howell  and  Wylj. 

Wyly,  J.  In  the  first  of  these  cases  the  defendant  appeals  from  a 
judgment  against  her  for  $100  80,  the  amount  found  to  be  due  by 'her 
on  the  demand  of  the  plaintiff  for  cash  disbursed  by  him  for  her 
benefit. 

This  case  presents  only  questions  of  fact.  It  seems  to  have  been  ex- 
amined with  great  care  by  the  judge  a  quo,  and  after  examining  the 
evidence  fully  we  are  not  prepared  to  say  that  he  erred  in  his  concln- 
sian.     This  judgment  is  therefore  affirmed. 

In  the  second  case,  the  plaintiff  under  articles  739  and  740  C.  P.  in- 
joined  the  executory  process  sued  out  by  the  defendant,  alleging  that 
the  note  on  which  it  was  based  had  been  extinguished  by  compensa- 
tion. In  a  supplemental  petition  she  alleges  that  the  order  of  seizure 
and  sale  issued  improvidently. 

First — Because  there  was  no  authentic  evidence  of  the  payment  or 
the  amount  actually  paid  for  the  mortgage  note  to  which  DuraCj  the 
defendant,  claims  to  be  subrogated. 

Second — Because  there  was  no  authentic  evidence  of  the  payment  of 
the  four  dollars  for  copy  of  mortgage,  and  the  three  dollars  and  eighty 
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•cents  for  protest,  included  Id  the  order  of  seizure.  The  court  dis- 
solved the  injunction  with  forty  dollars  damages  and  costs,  and  the 
plaintiff  appealed. 

We  see  no  error  in  this  judgment.  The  plea  of  compensation  is  not 
sustained  by  the  evidence.  The  defendant  is  the  holder  of  the  note, 
and  the  presumption  is,  be  paid  the  full  value  thereof.  He  was  a 
solidary  obligor  with  the  plaintiff,  and  by  paying  the  not^  he  became 
legally  subrogated,  tor  the  amount  of  one-half  thereof,  to  the  entire 
obligation  of  the  plaintiff  to  the  original  holder.  This  subrogation 
extends  as  well  to  the  accessory  as  to  the  principal  obligation;  and  the 
subrogee  acquires  all  the  remedies  as  well  as  all  the  rights  of  the  party 
to  whom  he  is  subrogated.  Without  the  remedy  of  seizure  and  sale 
the  subrogation  would  be  incomplete.  2  N.  S.  161.  The  authorities 
•cited  by  plaintiff's  counsel  are  inapplicable.  The  defendant  was  not 
a  mere  transferree,  who  could  not  proceed  via  executiva  without  an  act 
of  subrogation.  No  conventional  subrogation  was  necessary  for  him. 
He  was  legally  subrogated,  and  as  such,  was  as  thoroughly  invested 
with  all  the  rights  of  the  original  holder,  or  payee,  as  if  the  same  had 
passed  to  him,  by  a  regular  act  of  conventional  subrogation.  As  to 
the  objection  that  there  was  no  authentic  evidence  ot  the  costs  of  pro- 
test and  copy  of  the  act  ot  mortgage  we  will  remark  that  this  was  a 
part  of  the  costs  incident  to  tbe  proceeding,  and  if  authentic  evideuce 
of  the  amount  thereof  were  necessary  we  would  hold  the  rule  de  min- 
imis  applicable.  Besides,  an  appeal  is  the  proper  remedy  where  a  de- 
cree of  seizure  and  sale  has  been  obtained  on  insufficient  evidence. 

There  is,  therefore,  nothing  iu  this  case  to  authorize  the  injunction 
under  articles  739  and  740,  C.  P. 

Judgment  affirmed. 
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I    26     82  No.  2819. 

el  18    258 

Delgado  &  Co.  V.  A.  C.  Wilbur  &  Co.  S.  B.  Clark  v.  A.  C.  Wilbub 
&  Co.  The  Louisiana  National  Bank  v.  T.  L.  Maxwell, 
Sheriff.     (In  eoncurso.) 

The  sixth  section  of  the  act  of  1868,  p.  194,  concerning  the  transfer  of  hills  of  lading  and  the 
effooto  of  that  transfer,  is  odIj'  a  legislative  sanction  given  to  the  commercial  law  of 
universal  application,  by  which  it  is  held  that  a  bill  of  lading,  legally  transferred,  gives 
title  to  the  property  it  represents.  It  does  not  clash  with  the  statute  of  18S5  incorporated 
in  the  3337th  article  of  the  Civil  Code. 

The  article  3337  does  not  give  any  privilege  upon  produce  sold  for  cash.  A  sale  for  cash 
means  that,  when  the  property  is  delivered,  the  money  is  to  be  paid,  and  where  not  paid 
after  delivery,  so  long  as  the  property  remains  in  the  possession  and  nndur  the  control  of 
the  vendee,  the  vendor's  lien  remains  as  between  the  parties,  but  the  lien  does  not  follow 
it  when  it  passes  into  the  hands  of  innocent  third  parties.  Vendors  can  not  complain  if 
they  sell  for  cash  and  still  allow  purchases  to  take  away  the  goods  without  paying  for  the 
same.    The  fault  being  with  them,  the  loss,  if  any,  must  be  theirs  also. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Collens^ 
J.     Hornor  d  Benedict,  for  appellees.    Lea,  Finney  <&  Miller,  lor 
Louisiana  National  Bank,  appellant. 

Justices  concurring:     Taliaferro,  Morgan,  Wyly. 

Morgan,  J.  A.  C.  Wilbur  &  Co.,  commercial  copartners,  shipped* 
per  steamer  Cortez  seventy-nine  barrels  of  molasses,  for  which  they 
received  a  bill  of  lading  duly  executed  and  delivered. 

Seventy-one  barrels  of  this  molasses  was  purchased  by  Wilbur  & 
Co.  from  Delgado  &  Co.j  fifty  barrels  on  the  seventh  February, 
1870,  and  twenty-one  barrels  on  the  eighth  February,  1870;  and  eight 
barrels  were  purchased  by  them  of  S.  B.  Clark  on  the  eighth  Febru- 
ary, 1870. 

It  is  admitted  that  the  different  sales  of  this  property  were  made  for 
cash,  and  that  they  were  delivered  to  the  purchasers  on  the  day  of 
sale. 

It  is  admitted  that  the  shippers  indorsed  the  bill  of  lading  which 
they  had  received  from  the  steamer  Cortez,  and  transferred  and 
delivered  it  to  the  Louisiana  National  Bank  for  a  valuable  considera- 
tion ;  that  is,  the  bill  of  lading  was  indorsed  and  delivered  to  the  bank 
to  secure  the  payment  of  a  bill  of  exchange  for  $1800  drawn  by  the- 
shippers  upon  Williams,  Black  &  Co.  of  New  York,  payable  ten  days 
after  sight,  which  was  negotiated  to  the  bank  upon  the  faith  of  said  bill 
of  lading,  to  which  the  bill  of  exchange  was  attached  according  to 
mercantile  custom,  and  the  bill  of  lading  duly  indorsed,  passed  to  the 
bank  with  the  biil  of  exchange,  for  which  bill  of  exchange  the  bank 
gave  value  at  the  time  it  was  so  negotiated  to  it;  that  the  bill  of 
exchange  was  duly  presented  for  acceptance  and  payment,  which  was- 
refused;  th»t  the  bill  was  protested;  that  notice  thereof  was  given 
to  the  drawer ;  and  that  the  bank  holds  the  bill  of  exchange  and  the- 
bill  of  lading. 
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It  is  admitted  that  the  molasses  io  question  was  not  paid  for  at  the 
time  of  purchase,  and  that  it  was  unpaid  for  at  the  time  of  the  institu- 
tion of  these  proceedings. 

On  the  tenth  February,  1870,  Delgado  &  Co.  and  S.  B.  Clark,  by 
separate  proceedings,  instituted  suit  against  Wilbur  &  Co.,  alleging 
the  sale  of  the  property  in  question  and  the  non-payment  of  the  price 
therefor,  and  sequestered  the  same,  it  being  then  on  the  wharf  in  front 
of  the  steamship  Cortez,  and  after  the  steamer  had  given  bills  of  lading 
therefor.  After  the  legal  delays  had  expired,  Delgado  &  Co.  and 
Clark  bonded  the  property  and  took  it  into  their  possession. 

On  the  nineteenth  of  February  the  Louisiana  National  Bank  insti- 
tuted suit  against  Thomas  Maxwell,  sheriff,  claiming  to  be  entitled  to 
the  molasses  in  question,  as  holder  and  owner  of  the  bill  of  lading 
above  referred  to,  and  asked  for  a  sequestration  of  the  same,  which 
was  ordered.  As  between  Delgado  6c  Co.  and  Clark  and  Wilbar 
&  Co.  there  was  judgment  in  favor  of  the  former  by  default, 
regularly  confirmed  with  vendor's  lien  and  privilege  on  the  property 
sequestered. 

As  between  Delgado  and  Clark  and  the  Louisiana  National  Bank^ 
by  agreement,  the  three  cases  were  tried  together  as  in  a  concurso. 

There  was  judgment  in  lavor  of  Delgado  and  Clark  as  against  the 
bank,  and  the  bank  has  appealed. 

Who  is  entitled  to  this  property — or  the  bonds  which  represent  it — 
Delgado  &  Co.  and  Clark,  the  vendors?  or  the  bank,  the  transferrees 
of  the  bill  of  lading  given  therefor  by  the  steamer  Cortez  to  Wilbur  & 
Co.,  in  whose  possession  the  property  was  when  it  was  shipped  t 

Delgado  &  Co.  and  Clark  rest  their  rights  upon  the  statute  of  1855, 
incorporated  in  the  3227th  article  of  the  Civil  Code,  which  declares  that 
''any  person  who  may  sell  the  agricultural  products  of  the  United 
States  in  the  city  of  New  Orleans  shall  be  entitled  to  a  special  lien  and 
privilege  thereon,  to  secure  the  payment  ot  the  purchase  money,  for 
and  during  the  space  of  five  days  only  after  the  day  of  delivery ; 
within  which  time  the  vendor  shall  be  entitled  to  seize  the  same,  in 
whatsoever  hands  or  place  they  may  be  found,  and  bis  claim  for  the 
purchase  money  shall  have  preference  over  all  others." 

The  bank  relies  upon  the  sixth  section  of  the  act  of  1868,  p.  194, 
which  enacts :  **  That  cotton  press  receipts  given  for  any  goods,  wares, 
merchandise,  grain,  flour  or  other  produce  or  commodity  stored  or 
deposited  with  any  cotton  press,  wharfinger  or  other  person,  or  any 
bill  of  lading  given  by  any  forwarder,  boat,  vessel,  railroad,  trans- 
portation or  transfer  company,  may  be  transferred  by  indorsement 
thereon,  and  any  person  to  whom  the  same  may  be  transferred  shall 
be  deemed  and  taken  to  be  the  owner  of  the  goods,  wares,  merchandise, 
gnXuj  flour  or  other  produce  or  commodity  therein  specified,  so  far  as 
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to  give  vali'Htj  to  any  pledge,  lien  or  transfer  made  or  created  by 
such  person  or  persons,"  etc. 

In  our  opinion  the  law  is  with  the  bank.  The  statute  quoted  is  only 
the  legislative  sanction  given  to  the  commercial  law,  of  universal 
application,  we  believe,  tl>at  a  bill  of  lading,  legally  transferred,  gives 
title  to  the  property  it  represents.  1  An.  80;  11  R.  140 j  3  Rent's 
Commentaries  282;  I  Peters  386.  But  the  conclusion  to  which  we 
have  come,  does  not,  in  our  opinion,  clash  with  the  privilege  granted 
by  the  3227th  article  of  the  Civil  Code. 

We  do  not  think  that  the  article  in  question  gives  any  privilege  upon 
produce  which  is  sold  for  cash.  A  sale  for  cash  means  that  when  the 
property  is  delivered  the  money  is  to  be  paid ;  no  term  of  payment 
is  agreed  upon;  it  is  the  giving  ot  money  and  the  taking  of  the 
article  sold,  and  the  two  acts  are  simultaneous.  In  this  case  it  is 
admitted  that  the  sale  Was  for  cash,  and  that  the  property  was  delivered 
to  the  purchaser  on  the  day  of  sale.  So  long  as  the  property  remained 
in  the  possession  and  under  the  control  of  the  vendees,  as  between  the 
parties,  the  vendor's  lien  remained,  but  the  lien  does  not  follow  it 
when  it  passes  into  the  hands  of  innocent  third  parties.  Nor  can  the 
vendors  complain.  If  they  sold  for  cash,  and  still  allowed  the  pur- 
chaser to  take  off  the  goods  without  paying  for  them,  the  fault  was  with 
them;  the  fault  being  with  them,  the  loss,  if  any,  must  be  theirs.  It 
is  admitted,  it  is  true,  that  the  price  was  not  paid  at  the  time  of  sale  ; 
but  it  is  not  shown  that  this  fact  was  known  to  the  bank  at  the  time 
it  took  the  transfer  of  the  bill  of  lading  and  advanced  its  money 
thereon.  In  law,  and  in  fact,  Wilbur  &  Co.  were  the  owners,  in 
posscission,  of  the  property  when  it  was  shipped ;  they  were  the  holders 
and  owners,  of  the  bill  of  lading  which  represented  it;  there  was  no 
impediment  in  the  way  of  their  transferring  it;  they  did  transfer  it,  for 
value,  and  their  transfer  vested  the  property  in  the  bank,  to  be  held 
by  it  until  the  bill  of  exchange  for  $1800,  with  interest,  be  paid. 

It  was  agreed  between  the  parties  that  if  the  bank's  title  be  main- 
tained, judgment  is  to  be  rendered  in  its  favor  against  Delgado  &  Co. 
and  S.  B.  Clark  for  the  amount  of  the  bank's  debt,  according  to  the 
agreed  valuation  of  the  property  which  they  respectively  received, 
viz.,  $2023  80,  the  value  of  t!ie  seventy-one  barrels  released  to  Del- 
gado &  Co.,  and  $231  31,  the  value  of  the  eight  barrels  released  to  S. 

B.  Clark. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  Louisiana  National  Bank  and  against  Delgado 
.&  Co.  condemning  them  to  deliver  to  the  said  bank  the  seveuty-one 
barrels  of  molasses  released  to  them  in  the  suit  of  Delgado  &  Co.  v. 
Wilbur  &  Co.,  No.  2667  of  the  docket  of  the  Seventh  District  Court, 
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or  in  default  thereof  that  there  be  judgment  in  favor  of  said  bank  and 
against  Isaac  Delgado  and  Samuel  Delgado  in  aolido,  condemning  them 
to  pay  to  the  said  Louisiana  National  Bank  eighteen  handred  dollars, 
with  interest  at  the  rate  of  five  per  cent,  from  the  eighth  February, 
1870,  until  paid,  and  costs. 

And  it  is  iurther  ordered,  adjudged  and  decreed  that  there  be  judg- 
ment in  favor  of  the  Louisiana  National  Bank  and  against  S.  B.  Clark, 
condemning  him  to  deliver  to  the  bank  the  eight  barrels  of  molasses 
released  to  him  in  the  suit  of  S.  B.  Clark  t;.  A.  C.  Wilbur  &  Co.,  No. 
2668  of  the  docket  of  the  Seventh  District  Court,  or  in  default  thereof 
that  there  be  judgment  in  favor  of  the  Louisiana  National  Bank  and 
against  the  said  S.  B.  Clark,  condemning  him  to  pay  to  said  bank  two 
hundred  and  thirty-one  dollars  and  thirty-one  cents ;  the  judgments 
as  to  each  to  be  satisfied  on  payment  of  the  debt,  iuterests  and  costs 
due  the  said  bank,  appellees  to  pay  the  costs  of  appeal. 


LuDELiNG,  C.  J.  I  concur  in  the  decree  made  in  this  cause  solely  on 
the  ground  that  a  third  party  can  not  be  prejudiced  by  a  privilege  not 
recorded.     Constitution  of  1868,  123. 


Howell,  J.     I  coucnr  for  the  reason  given  by  the  Chief  Justice. 
Rehearing  refused. 


No.  3700.  25    8.51 
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25      8i) 
Where  the  judge  of  the  Second  District  Court,  parish  of  Orleims,  had  reAised  to  transfer  »      60   607 

cause  to  the  Circuit  Court  of  the  United  States,  because  that  court  has  not  jurisdiction 
to  try  the  principal,  if  not  the  only  object  of  the  suit,  which  was  the  legality  and  suffi- 
eiency  of  the  eyidence  upon  which  a  lost  will  was  admitted  to  probate,  and  the  revoca- 
tion of  said  will : 

Held— That  the  United  States  are  without  jurisdiction  in  probate  matters,  and  that  this 
point  is  too  well  settled  to  be  now  questioned. 

It  is  equally  well  settled  that  it  was  not  intended  to  extend  the  jurisdiction  of  the  United 
States  courte  orer  causes  brought  before  them  on  removal  beyond  the  limits  prescribed 
by  their  original  jurisdiction. 

The  subject  matter  of  this  suit  is  purely  probate  in  its  character,  to  wit:  The  revocation 
of  the  probate  of  a  will,  smd  the  suit  was  properly  brought,  under  tlie  circumstances  of  the 
ccwe,  in  the  probate  court  which  had  made  the  order  to  record  and  execute  the  will. 

Where  parties  can  not  attack  the  probate  of  a  will  in  the  Circuit  Court  of  the  Uuited  States, 
before  which  the  petitory  action  against  them  has  been  brought,  they  should  be  permit- 
ted, ex  neceetiteUe  rei,  to  bring  the  suit  in  the. State  probate  court  in  which  the  order  for 
probate  was  granted.  Otherwise,  it  would  be  possible  for  a  v  HI  to  be  fraudulently  pro- 
bated, and  a  anit  to  be  instituted  against  persons  in  possession  under  titles  from  the 
heirs  in  the  Cirenit  Court  of  the  United  States,  without  the  possibility  on  the  part  of  the 
possessors  to  expose  the  ft*aud. 

Where,  in  a  judgment,  the  oonrt  that  rendered  it  carefully  guarded  against  any  inference 
being  drawn  that  the  decree  should  not  be  open  to  attack  by  a  direct  action  in  the  name 
of  interested  third  parties,  the  plea  of  reejudic€Ua  does  not  lie. 


^if :-■*■' 
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An  ex  parte  order  admitting  a  will  to  probate  is  not  a  Judgment  binding  ni>on  thoae  who  are 
not  parties  to  the  proceeding.  The  ex  parte  order  for  the  recording  and  execution  of  the 
will  is  a  preliminary  proceeding  for  the  administration  of  an  estate,  if  not  a  final  jtidg- 
ment  which  concludes  every  one.  It  is  a  mere  Ixeenee  to  authorise  the  executor  or  heir  to 
carry  out  the  provisions  of  the  testament ;  and  the  verity  and  validity  of  the  will  must 
be  established  whenever  questioned  by  third  persons  from  whom  property  is  Judicially 
demanded  under  the  will. 

The  objection  to  the  irrelevancy  of  evidence  is  a  very  weak  one  when  the  case  is  tried  with- 
out the  intervention  of  a  Jury.  In  such  a  case,  the  only  question,  in  effect,  is  upon  the 
sufficiency  or  weight  of  the  evidence.  If  the  evidence  found  in  the  record  is  irrelevant, 
it  will  be  ignored  by  the  court. 

Objections  not  stated  in  a  bill  of  exceptions  vrill  not  be  considered  by  this  court. 

Article  613  of  the  Code  of  Practice,  concerning  prescription,  clearly  refers  to  a.  judgment  in  a 
etmiested  tuit  but  which  has  been  obtained  throagh  fraud,  or  because  the  defendant  had 
lost  the  receipt  given  by  the  plaintiff.  Article  1994  Civil  Code  applies  to  acts  made  in 
fraud  of  creditors. 

Article  3542  Civil  Code  refers  to  actions  for  the  nullity  of  testaments  when  the  instituted 
heir  is  in  possession  of  property  under  the  will,  and  is  sued  by  the  heirs  at  law  to  annul 
the  will  and  to  take  from  the  instituted  heir  the  property.  It  does  not  apply  to  a  case  in 
which,  the  defendant  in  a  chancery  suit  is  obliged  to  come  to  the  probate  court  to  estab- 
lish a  part  of  his  defense  in  consequence  of  the  limited  Jurisdiction  oi  the  Circuit  Court 
of  the  United  States. 

Where  the  pro^.erty  in  controversy  is  situated  in  LouLaiana,  within  whose  limits  the  owners 
thereof  reside,  their  rights  can  only  be  barred  by  the  laws  of  this  State,  which  are  binding 
on  the  Federal  as  well  as  the  State  courts.  The  Federal  conrt«  dp  not  claim  to  bring 
foreign  laws  into  this  State. 

The  validity  of  a  probated  will  is  immaterial  to  third  parties  until  they  are  disturbed  under  it 
in  the  possession  of  their  property,  and  prescription  against  them  could  not  begin  to 
run  until  the  cause  of  action  had  arisen ;  nor  can  prescription  run  against  one  in 
possession. 

Where  a  will,  when  last  seen,  was  in  the  possession  of  the  testator,  and  it  could  not  be 
found  at  his  death,  the  presumption  of  the  law  in  such  a  case  is,  that  the  testator  destroy- 
ed it  animo  canceUandi^  and  the  anus  of  rebutting  this  presumption  is  oast  upon  those 
seeking  to  establish  the  will.  The  opinions  or  suspicions  of  a  witness  can  not  overcome 
the  presumption  raised  that  the  testator  himself  destroyed  the  will. 

The  contents  of  a  lost  will  can  not  be  proved  by  witnesses  who  derived  their  knowledge 
from  the  verbal  <leclarations  of  the  testator.  It  would  practically  authorize  the  making 
of  a  verbal  testament,  and  a  lost  testament  could  thus  be  proved  by  evidence  which 
would  be  incompetent  to  prove  the  wiU  if  produced  in  court. 

It  is  necessary  to  prove  that  a  lost  olographic  will  contains  all  the  assentials  prescribed  by 
law  before  it  can  be  admitted  to  probate,  to  wit :  That  it  was  wJioUy  written,  dated  and 
signed  by  the  testator,  and  the  witnesses  must  state  the  facts  which  are  necessary  to  enable 
the  court  to  determine  whether  ur  not  the  will  is  valid. 

It  is  essential  to  specify  the  day.  morUh  and  year  to  give  a  date  to  a  testament  in  the  sense  of 
article  1588  of  the  Civil  Code. 

The  facts  required  to  be  established  by  article  1655  Civil  Code  for  the  probating  of  an  olo- 
graphic will  must  be  proved  by  competent  testimony,  and  can  not  be  inferred  by  the 
court. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Collens, 
judge  of  the  Seventh  District  Court,  presiding  in  place  of  Dvmg- 
neavrd,  J.,  who  recused  himself.  Miles  Taylor  and  J.  McConnell,  for 
plaintiffs  and  appellees.  Fellows  i&  MUlSy  Bace,  Foster  and  E,  T.  Mer- 
rick,  for  defendant  and  appellant. 

Justices  concurring :    Ludeling,  Taliaferro  and  Wyly. 

Howell,  J.,  dissenting. 

LuDELiKG,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  Second 
District  Court  of  the  parish  of  Orleans,  which  revoked  and  declared 
invalid  the  will  probated  in  1856,  as  the  will  of  Daniel  Clark  of  1813. 
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Joseph  Fuentes  and  seventy-five  other  persons,  named  in  the  peti- 
tion, allege  that  Myra  Clark  Graines  made  application  to  the  said 
Second  District  Court,  on  the  eighteenth  day  of  January,  1855,  for  the 
probate  of  an  alleged  lost  will  of  Daniel  Clark,  dated  July  13,  1813, 
and  that  upon  hearing  she  obtained  from  this  court  an  order  by  which 
said  pretended  lost  will  was  recogn  zed  as  the  last  will  and  testament 
•of  Daniel  Clark,  and  it  was  ordered  to  be  recorded  and  executed  as 
such.  The  petitioners  aver  that  the  said  order  or  decree  was  obtained 
^ex parte f  and  that  by  its  terms  it  authorized  any  person,  who  might  at 
any  time  become  entitled  to  do  so,  to  contest  the  said  will  and  the 
probate  thereof,  and  to  show  that  no  such  will  was  executed,  either  in 
a  direct  action  or  as  a  means  of  defense,  by  way  of  answer  or  excep- 
tion whenever  the  said  will  should  be  set  up  as  a  muniment  of  title. 
They  aver  that  the  said  Myra  Clark  Gaines  has,  since  she  obtained  the 
probate  of  said  will,  instituted  suit  against  them  in  the  Circuit  Court 
of  the  United  States  in  the  State  of  Louisiana,  in  which  suits  she  sets 
up  said  will  as  a  muniment  of  title  as  the  instituted  heir  of  Daniel 
Clark,  and  she  claims  and  demands  from  them  sundry  tracts  of  land 
and  properties  of  large  value.  They  allege  that  they  can  not  contest 
the  validity  of  said  pretended  will  of  1813,  in  the  Circuit  Court  of  the 
United  States,  on  account  of  the  peculiar  jurisdiction  of  said  court, 
so  long  as  the  order  of  probate  remains  uncanceled  by  the  Second 
District  Court. 

They  allege  that  tlie  probate  of  the  pretended  will  of  1813  was  a 
gross  fraud  upon  the  lights  of  petitioners,  that  the  will  never  existed, 
that  the  evidence  and  testimony  of  the  witnesses,  upon  which  the  will 
was  probated  was  false  or  erroneous,  illegal  and  insufficient.  That  if 
any  will  was  made  by  the  said  Daniel  Clark  at  any  time  other  than  the 
one  admitted  to  probate  and  ordered  to  be  executed  by  a  decree  of  the 
Probate  Court,  dated  on  the  seventeenth  day  of  August,  1813,  which 
is  expressly  denied,  it  was  destroyed  or  suppressed  by  Daniel  Clark 
himself.  They  allege  that  Clark  left  no  will  whatever  posterior  to  that 
^ated  May  20,  1811,  which  was  probated  in  the  Probate  Court  of  the 
parish  of  Orleans  on  the  seventeenth  of  August,  1813,  by  which  Mary 
vClark,  the  mother  of  Daniel  Clark,  was  instituted  his  universal  legatee, 
.and  which  probate  and  will  remained  in  force,  lor  nearly  half  a  century, 
.as  the  basis  of  title  to  the  property  of  the  succession  of  Daniel  Clark. 

The  petition  then  represents  that  Daniel  Clark  was  never  married; 
:that  he  had  no  legitimate  child;  that  he  never  recognized  Myra  as  his 
legitimate  child ;  that  he  made  ample  provisions  for  her  as  his  illegit- 
imate child  by  secret  trusts,  which  trusts  were  duly  executed  by 
4hoBe  confided  with  the  property  intended  for  her;  and  that  Clark  did 
not  make  and  could  not  have  made  a  will  in  favor  of  Myra,  on  account 
4}f  her  status,  as  the  law  of  Louisiana  forbade  it. 
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They  pray  that  the  will  of  1813  may  be  revoked,  and  that  the  pro- 
bate thereof  may  be  recalled  and  annulled.  Mrs.  Myra  Clark  Gaines- 
in  limine  litis,  prayed  for  the  transfer  of  this  cause  to  the  Circait  Court 
of  the  United  States,  alleging  that  she  is  a  citizen  of  the  State  of 
New  York,  and  that  the  matter  in  controversy  exceeds  five  hundred' 
dollars.  She  made  the  affidavit  and  gave  the  bond  required  by  law. 
Her  application  having  been  refused,  she  again  applied  to  have  the 
cause  transferred  to  the  Circuit  Court  of  the  United  States,  under  the 
act  of  Congress  dated  second  March,  1867,  and  her  application  was  a 
second  time  denied.  On  the  tenth  of  January,  1870,  Mrs.  Gaines  filed 
the  plea  of  res  judicata  against  the  city  of  New  Orleans.  On  the 
eighteenth  of  January  she  filed  an  application  for  the  recusation  of 
the  Judge  of  the  Second  District  Court,  and  he  recused  himself.  On 
the  twenty  sixth  of  March,  1870,  she  filed  the  following  exceptions : 
That  the  Second  District  Coart  had  no  jurisdiction  or  right  to  proceed 
further  with  this  cause,  after  her  said  applications  to  have  the  cause 
transferred  to  the  Circuit  Court  of  the  United  States.  "That  this 
court  is  not  vested  with  jurisdiction  of  this  suit,  in  tliis  that  the  de- 
fendant is  the  heir  at  law  and  universal  legatee  of  Daniel  Clark,  and  in 
possession,  and  that  the  constitutional  and  legal  jurisdiction  of  this 
cour1»  is  confined  exclusively  to  probate  jurisdiction,  and  does  not 
extend  to  a  jurisdiction  of  this  cause,  either  as  regards  the  paities 
thereto  or  the  subject  matter  of  said  suit."  She  further  excepts  that 
the  plaintiffs  have  been  improperly  joined,  in  instituting  this  suit- 
That  they  have  not  shown  in  themselves  any  authority  or  legal  interest 
in  and  to  the  succession  of  Daniel  Clark,  either  as  heirs,  legatees  or 
otherwise,  and  they  are  thus  without  right  to  contest  the  legitimacy  o# 
the  defendant  as  heir  of  Daniel  Clark,  and  thus  without  right  to  contest 
the  validity  of  said  will  of  Clark,  and  the  defendant's  rights  under  the 
same.  She  excepted  that  the  allegations,  charging  fraud,  error,  illegali- 
ty and  insufficiency  in  the  evidence  upon  which  the  will  of  1813  waa 
admitted  to  probate,  are  vague  and  indefinite,  and  not  sufficiently  clear 
to  enable  defendant  to  know  as  against  what  evidence  or  what  particu- 
lar testimony  of  any  of  said  witnesses  she  is  required  to  defend  her 
rights  against  said  alleged  fraud,  error,  illegality  or  insufficiency.  She 
further  excepts  that  the  court  has  not  jurisdiction  to  try  the  question 
of  her  status  inasmuch  as  that  question  was  decided  by  the  Circuit 
Court  of  the  United  States,  in  the  suit  of  Myra  Clark  Gaines  v.  City 
of  New  Orleans  and  others,  instituted  in  the  Circuit  Court  of  the 
United  States  for  the  Fifth  Circuit,  and  the  then  Eastern  District  of 
Louisiana,  No.  2695,  which  decision  she  alleges  is  res  judicat>a. 

The  judge  a  quo  maintained  the  exception  so  far  as  to  require  th& 
plaintiffs  to  amend  their  petition  in  that  part  charging  *'  fraud,  error, 
illegality  and  insufficiency  in  the  evidence,*'  etc.,  and  he  overruled  th^ 
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other  exceptions.     On  the  twenty-eighth  of  April,  1870,  the  petition  of 
intervention  of  Radolph  HiiberwaM  and  others  was  filed.     On  the 
seventh  of  May,  1870^  the  intervention  of  John  and  James  C.  Davidson 
was  filed. 

On  the  eleventh  of  February,  1871,  in  obedience  to  the  order  of  the 
court,  the  petitioners  filed  their  supplemental  petition,  setting  forth 
specifically  the  grounds  for  their  allegations  of  fraud  and  error,  and 
designating  particularly  the  alleged  illegality  and  insufficiency  of  the 
evidence  on  which  the  will  was  probated,  etc. 

On  the  twenty- ninth  of  April,  1871,  she  filed  her  answer.  It  admits 
the  probate  of  the  will  of  1813,  but  denies  that  the  evidence  and  testi- 
mony upon  which  the  will  was  admitted  to  probate  was  false,  errone- 
ous, illegal  or  insufficient.  She  denies  that  the  plaintififs  or  inter- 
venors  or  any  of  them  allege  any  right  of  action  to  contest  the  validity 
of  the  order  of  probate,  or  to  seek  the  revocation  of  the  will  of  Clark 
of  the  thirteenth  July,  1813,  and  she  avers  that  that  decree  has  ac- 
quired the  force  of  res  judicata.  She  further  pleads  the  prescription 
of  one,  three,  five  and  ten  years. 

On  the  third  of  June  following,  she  filed  the  plea  of  res  judicata  as 
to  all  the  parties,  on  the  question  of  her  status. 

This  record,  consisting  of  575  pages  in  manuscript  and  portions  of 
six  printed  volumes,  furnishes  proof  of  the  patience  and  care  with 
which  this  case  has  been  tried.  During  the  course  of  the  trial,  up- 
wards of  thirty  bills  of  exceptions  were  signed.  The  elaborate  argu- 
ments, oral  and  by  briefs  of  counsel,  exhibit  great  labor,  research  and 
ability;  and  they  have  greatly  lessened  the  labors  of  this  court. 

In  this  court  the  counsel  for  the  defendant  have  filed  an  assignment 
of  errors,  which  groups  together  the  questions,  which  they  deem  im- 
portant in  this  case.    They  are  substantially  as  follows : 

I.  That  the  Second  District  Court  was  without  jurisdiction  to  try 
the  cause,  after  the  defendant  had  made  her  application  to  have  the 
canse  transferred  to  the  Circuit  Court  of  the  United  States. 

II.  That  said  Court  was  without  jurisdiction  on  account  of  the  sub- 
ject matter  of  the  suit. 

III.  That  the  plaintiffs  and  intervenors  allege  no  interest  in  the  es* 
tate  of  Daniel  Clark,  which  could  authorize  them  to  institute  a  suit  to 
revoke  the  last  will  of  Daniel  Clark. 

IV.  That  said  court  erred  in  denying  the  authority  of  the  thing  ad- 
judged to  the  decrees  of  the  Supreme  Court  and  Circuit  Court  of  the^ 
United  States  as  set  forth  in  defendant's  several  pleas  of  res  judicata. 

Y.  That  said  court  erred  in  receiving  and  rejecting  evidence  as 
fihown  by  the  several  bills  of  exceptions. 

yi.  That  said  court  erred  in  overruling  defendant's  pleas  of  pre- 
scription. 
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VII.  That  the  court  erred  in  deciding  said  cause  in  favor  of  the 
plaintiffs  and  inter venors. 

We  will  take  up  these  questions  in  their  order. 

first — We  are  of  opinion  the  judge  a  quo  properly  refused  to  trans- 
fer the  cause  to  the  Circuit  Court  of  the  Uuited  States,  because  that 
court  has  not  jurisdiction  to  try  the  principal  if  not  the  only  objects  of 
this  suit,  the  legality  and  sufficiency  of  the  evidence  upon  which  the 
lost  will  was  admitted  to  probate,  and  the  revocation  of  the  will. 
That  the  United  States  Courts  are  without  jurisdiction  in  probata 
matters  is  too  well  settled  to  be  now  questioned.  9  Peters  174,  Tar- 
ver  V.  Tarver;  2  Harv.  619;  Gaines  v.  Relf  &  Chew,  and  6  Wal.  642, 
Gaines  v.  New  Orleans. 

And  it  seems  equally  well  settled  that  ''it  was  not  intended  to  ex- 
tend the  jurisdiction  of  the  United  States  Courts  over  causes  brought 
before  them  on  removal  beyond  the  limits  prescribed  by  their  original 
jurisdiction.*'    Conklin  155;  2  Sumners  338. 

Second — The  subject  matter  of  this  suit  is  purely  probate  in  its 
character,  to  wit,  the  revocation  of  the  probate  of  a  will ;  and  the  suit 
was  properly  brought,  under  the  circumstances  of  this  case,  in  the 
Probate  Court,  which  had  made  the  order  to  record  and  execute  the 
will.  13  An.  138, 177 ;  1  La.  19,  McCombs  v.  Dunbar,  et  al ;  8  N.  S.  520, 
Harty  v.  Harty ;  5  La.  394 ;  5  Rob.  286;  1  An.  171 ;  17  La.  4. 

Third — The  plaintiffs  and  intervenors  substantially  allege  that  they 
liave  been  sued,  by  Mrs.  Gaines,  for  property,  which  she  alleges  be- 
longed to  the  succession  of  Daniel  Clark,  and  of  which  they  are  in 
possession ;  that  she  claims  the  (same  under  the  will  of  Clark,  dated 
thirteenth  July,  1813;  that  Clark  lett  no  other  testament  than  that 
dated  twentieth  May,  1811,  by  which  Mary  Clark,  his  mother,  was  in- 
stituted heir,  $nd  that  that  will  has  been  the  basis  of  title  to  the  prop- 
erty of  his  succession  for  nearly  half  a  century.  And  the  bill  in  equity 
of  the  said  Myra  C.  Gaines  against  these  parties  alleges  that  they  (the 
plaintiffs  in  this  suit)  sometimes  ''pretend  that  one  Richard  Relf  and 
6ixe  Beverley  Chew  sold  said  property  to  the  defendants  as  testament- 
ary executors  of  a  will  of  said  Daniel  Clark,  made  in  the  year  1811, 
which  had  been  admitted  to  probate  in  the  Probate  Court  for  the  par- 
ish and  city  of  New  Orleans,  and  as  attorneys  in  fact  for  due  Mary 
Clark,  the  devisee  in  said  will  of  1811  named,"  etc.  And  in  the  letter 
of  Mrs.  Gaines  to  the  Mayor  ot  New  Orleans,  dated  sixth  September, 
1870,  claiming  from  the  city  $4,996,039  32  cents,  and  proposing  to  com- 
'  promise  for  $4,000,000,  she  gives  a  history,  or  the  chain,  of  title  back 
to  the  estate  of  Clark.  These  admissions  show  that  they  are  in  pos- 
43ession  under  titles  derived  from  Relf  &  Chew  either  as  executors  of 
the  will  of  Clark  or  as  the  attorneys  in  fact  of  Mary  Clark,  the  forced 
heir,  and  universal  legatee  under  the  will  of  1811,  of  Daniel  Clark. 
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They  are  interested  therefore  to  show  that  the  will  of  1813  is  not  valid, 
irfaen  it  is  opposed  to  them  as  a  rauDlment  of  an  adverse  and  better 
title  to  property  in  their  possession. 

And  as  they  can  not  attack  the  probate  of  the  will  in  ttie  Circuit 
Court  of  the  United  States,  where  the  petitory  action  against  them  has 
been  brought,  they  should  be  permitted,  ex  necessitate  rei,  to  bring  this 
suit  in  the  probate  court,  in  which  the  order  for  probate  was  granted  ; 
•otherwise,  it  would  be  possible  for  a  will  to  be  fraudulently  probated, 
and  then  to  sue  persons  in  possession  under  titles  from  the  heirs,  in 
the  Circuit  Courts  of  the  United  States,  without  the  possibility  on  the 
part  of  the  possessors  to  expose  the  fraud.  See  13  An.  138 ;  177 ;  5  La. 
094.     Lewis'  Heirs  v.  His  Executors,  17  La.  4  ;  Roberts  v,  Allier's  Agent. 

Fowrth — It  is  urged  that  the  court  a  qua  erred  in  not  holding  that  the 
6rder,  probating  the  will  of  thirteenth  July,  1813,  is  res  judicata. 

It  would  seem  from  the  decisions  of  this  court,  reported  in  the 
thirteenth  volume  of  the  Annuals,  pages  139  and  178,  that  this  question 
was  definitely  settled. 

In  the  case  of  the  heirs  of  Mary  Clark  v.  Myra  C.  Gaines,  the  court 
said :  ^'  The  decree  of  the  Supreme  Court,  which  it  is  the  object  of 
this  suit  to  annul,  is  one  which,  upon  its  face  invited  contestation  }  for 
it  reserves  by  its  terms  the  right  to  attack  the  will  probated,  not  only 
to  all  persons  who  were  not  parties  to  the  proceedings  for  the  probate 
of  the  will,  but  even  to  one  who  was  a  party  to  those  proceedings.'' 
*  •  •  "To  refuse,  therefore,  to  the  plaintiffs  the  right  of  action 
to  set  aside  the  probate  of  this  will,  would  be,  in  fact,  to  deny  them 
the  remedy  which  the  very  decree  of  probate  purported  to  secure  to 
them.  It  is  not  in  this  court  such  an  agreement  should  meet  with 
favor.  Our  decree  in  the  case  of  the  succession  of  Clark,  11  An., 
meant  what  it  expressed.  Our  reservation  of  the  rights  of  all  parties 
in  interest  was  substantial,  not  illusory." 

And  in  the  case  of  De  la  Croix  t;.  Gaines,  the  court  said :  '*  By  re- 
ferring to  the  case  of  Clark's  succession  in  11  An.  it  will  be  seen  that 
we  carefully  guarded  against  any  inference  being  drawn  that  the 
•decree  should  not  be  open  to  attack.  We  even  asserted  that  it  would 
be  open  to  attack  by  a  direct  action  in  the  name  of  a  party  interested. 
And  if,  as  alleged  (and  we  must  at  this  stage  of  the  case  take  the 
allegation  for  the  truth),  the  defendant  is  seeking  to  avail  herself  in 
the  courts  of  the  United  States  of  a  rule  there  recognized,  that  an  ex 
parte  decree  probating  a  will,  although  open  to  question  collaterally, 
in  all  the  courts  of  the  State  where  it  was  rendered,  is  not  to  be  so 
questioned  in  a  United  States  court,  but  it  is  to  be  conclusive  upon  all 
the  world,  there  is  a  manifest  propriety  in  giving  the  relief,  which  was 
reserved  by  the  very  terms  of  our  former  opinion  and  decree  to  third 
persons,  whose  interest  might  be  sought  to  be  affected  by  it." 
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But  if  we  leave  out  of  view  what  has  been  expressly  decided  in 
regard  to  the  effect  of  the  probate  of  the  will  in  question  as  to  third 
persons,  and  test  the  question  b>  the  jurisprudence  of  this  State  and 
of  other  countries  on  the  subject,  we  will  arrive  at  the  same  conclusion^ 
to  wit :  that  an  ex  parte  order,  admitting  a  will  to  probate,  is  not  a 
judgment  binding  upon  those  who  are  not  parties  to  the  proceedings ; 
that  the  ex  parte  order  for  the  recording  and  execution  of  the  will  is  & 
preliminary  proceeding  for  the  administration  of  an  estate,  and  not  it 
final  judgment  which  concludes  any  one ;  it  is  a  mere  license  to  author* 
ize  the  executor  or  heir  to  carry  out  the  provisions  of  the  testumenti. 
and  the  verity  and  validity  of  the  will  must  be  established  whenever 
questioned  by  third  persons,  from  whom  property  is  judicially  demanded 
under  the  will.  10  Mart.  1 ;  7  N.  S.  470 ;  2  La.  26;  11  La.  388,  395; 
12  La.  214;  17  La.  4,  Robert  N.  Allier's  agent;  2  An.  724;  4  An.  570; 
Succession  of  Dupuy ;  1  Rob.  115,  Rachtil  et  als  v.  Rachal  et.  als; 
Marcad6,  vol.  4;  Tit.  11  Donations  et  Testaments,  art.  970,  No.  18,  p. 
12;  Code  of  Practice,  art.  943. 

"  A  will "  says  Jarman,  "  is  proved  in  common  form  where  the  execu- 
tor  presents  it  before  the  judge,  and  in  the  absence  of  and  without 
citing  the  parties  interested,  produces  witnesses  to  prove  the  same» 
Upon  the  testimony  of  these  witnesses  that  the  will  exhibited  is  th& 
true,  whole  and  last  will  and  testament  of  the  deceased,  and  some* 
times  upon  less  proof  and  even  upon  the  oath  of  the  executor  alone,, 
the  judge  grants  probate  thereof.  This  mode  of  proof,  though  not  in 
Tery  common  use,  is  still  adopted  and  practiced  upon  in  some  of  the 
United  States.  «  *  •  But  it  is  not  conclusive  upon  heirs  or 
distributees  and  may  be  opened  and  set  aside,  if  necessary,  and  applied 
for  in  time.  At  common  law,  when  a  will  had  been  proved  only  in 
common  form,  without  notice  to  those  interested,  the  probate  might- 
be  re-examined  within  thirty  years  after  probate." 

We  have  seen  that  the  judges  who  rendered  the  decision  probating 
the  will  of  1813  did  not  themselves  consider  it  binding  on  any  one ; 
that  it  was  a  mere  license  to  Myra  Clark  Gaines  to  sue.  Without  a 
probate  of  the  will  she  could  not  have  gone  into  another  court  to  sue 
for  property  as  the  instituted  heir  of  Clark ;  with  the  probate  she 
could  sue  and  claim  property  under  the  will,  but  those  to  whom  she 
opposed  this  will  could  deny  that  such  a  will  existed  when  Clark  died ; 
that  the  probate  was  made  on  legal  or  sufficient  evidence,  and  that  the 
will  was  valid  under  the  laws  of  Louisiana ;  and  the  onus  of  proving 
these  facts  would  devolve  upon  the  party  who  asserted  the  validity  of 
the  will.  Marcad6,  vol.  4,  p.  12;  13  An.  86.  It  appears  from  the 
opinion  in  the  case  of  Dela  Croix  t;.  Gaines,  13  An.,  as  well  as  iirom  the 
probate  record  in  evidence  in  this  suit,  that  there  were  parties  who 
came  forwaid  to  contest  the  existence  and  the  validity  of  the  will  o{ 
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1813,  when  Myra  C.  Gaines  had  it  probated,  bat  thej  were  refused  the 
right  to  contest  its  validity  or  existence,  on  the  grounds,  substantially, 
that  their  interest  was  not  affected  by  the  probate ;  that  when  they 
were  disturbed  in  their  possessions  it  would  be  time  enough  for  them 
to  oppose  the  probate  of  the  will. 

If  this  ruling  was  correct  then,  how  can  it  be  pretended  that  the 
probate  proceedings  are  binding  on  them  now  ?  Is  it  possible  that  a 
system  of  jurisprudence  exists  anywhere,  which  would  allow  a  claim- 
ant to  obtain  an  ex  parte  judgment,  which  would  have  the  effect  of 
destroying  the  titles  of  persons  who  never  had  notice  of  tbe  claim — 
nay,  of  persons  who  were  refused  the  right  to  contest  the  claim  in  the 
very  proceedings  wherein  the  ex  -parte  order  was  made  t 

We  think  not ;  certainly  it  does  not  exist  in  Louisiana ;  and  the  judge 
n  quo  correctly  overruled  the  first  plea  of  rea  judicata. 

It  is  next  contended  that  the  plea  of  re8  judicata  against  the  city  of 
New  Orleans  should  have  been  maintained.  The  thing  demanded  in 
the  former  suit  is  not  the  same  as  that  claimed  in  this  action.  "  The 
authority  of  the  thing  adjudged  takes  place  only  with  respect  to  what 
was  the  object  of  the  judgment.  The  thing  demanded  must  be  the 
same ;  the  demand  must  be  founded  on  the  same  cause  of  action^  the 
demand  must  be  between  the  same  parties,  and  formed  by  tliem  against 
each  other  in  the  same  quality."  C.  C.  art.  2286.  We  deem  it  unne- 
cessary to  pass  upon  the  other  plea  of  res  judicata^  based  upon  the 
supposition  that  the  Supreme  Court  of  the  United  States  has  decided 
and  fixed  the  status  of  Myra  C.  Gaines  in  Gaines  v,  Hennen,  etc.  If 
it  be  true  that  the  Supreme  Court  of  the  United  States  have  decided 
the  question  relative  to  her  status,  independently  of  the  will  of  1813, 
that  august  tribunal  will  no  doubt  adhere  to  that  opinion.  But  we  do 
not  consider  that  question  properly  involved  in  this  suit. 

Fifth — It  is  not  necessary  to  pass  upon  most  of  the  bills  of  excep- 
tions taken  in  this  case,  as  they  relate  to  evidence  affecting  the  status 
of  the  defendant — which  we  do  not  consider  necessary  to  decide,  in 
consequence  of  the  conclusion  arrived  at  on  other  questions  involved 
in  this  controversy. 

We  will  remark,  in  the  next  place,  that  the  objection  of  irrelevancy, 
urged  to  so  much  of  the  evidence  offered,  is  a  very  weak  obj<  ction, 
when  the  case  is  tried  without  the  intervention  of  a  jury.  In  such  a 
€ase  the  only  question,  in  effect,  is  upon  the  sufficiency  or  weight  of 
the  evidence.  It  any  evidence  be  found  in  the  record  which  we  con- 
sider not  relevant  we  will  ignore  it.     1  Greeul.  58. 

There  was  no  error  in  ruling  the  defendant  to  go  to  trial,  without 
waiting  for  the  interveoor,  Elmore.  The  intervenor  seems  to  have 
consented  to  let  the  trial  proceed  without  him — at  any  rate  he  has  not 
objected. 
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The  defendant  excepted  to  the  reception  of  a  translation  of  a  letter 
from  J.  D.  D.  Bellechasse  to  D.  W.  Coxe,  dated  December  10,  1819, 
found  in  the  record  of  the  suit  of  Myra  Clark  Gaines  v.  City  of  New 
Orleans,  and  in  connection  therewith  and  to  prove  the  loss  of  the 
original,  its  genuineness  as  a  true  copy  or  translation  of  the  original, 
the  deposition  of  W.  Cope  and  G.  B.  Duncan,  and  the  indorsement 
thereon  made  by  F.  Perrin,  solicitor  for  Mrs.  Gaines.  It  is  shown  that 
said  translation  was  admitted  in  evidence  in  the  above  named  suit,  as 
a  correct  translation  of  the  original  letter,  which  was  admitted  by  Mrs- 
Gain  es'  solicitor  to  be  genuine,  and  Cope,  who  made  the  translation, 
swears  it  was  correctly  translated.  It  is  alleged  that  the  original  letter 
is  lost;  it  is  not  proved  to  be  in  existence,  and  it  is  quite  certain  it 
never  was  in  the  possession  of  the  plaintiffs.  Bellechasse  was  inter- 
rogated in  regard  to  this  letter,  and  he  challenged  its  production.  We 
think  it  was  properly  received  in  evidence  in  this  case,  as  it  was  the 
best  evidence  which  the  nature  of  the  case  would  admit  of. 

In  regard  to  the  bills  of  exception  taken  by  the  defendant  to  the- 
rulings  of  the  court  striking  out  portions  of  the  testimony  of  Boisfon^ 
taine  and  others,  on  the  ground  that  the  testimony  was  hearsay,  we 
concur  with  the  judge  a  quo, 

A  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  admitting 
a  letter  written  by  Mazureaux  to  Coxe  in  May,  1842.  The  grounds^ 
stated  in  the  bill  of  exceptions  are,  that,  Mazureaux  was  alive  during 
the  pendency  ''of  the  litigation  in  the  United  States  Court,  and  after 
issue  joined  in  that  suit,  so  that  his  direct  testimony  could  have  been 
taken."  **He  was  counsel  of  record  opposed  to  Myra  Clark  Games  in 
the  United  States  Court."  "The  status  of  Mrs.  Gaines  can  not  be  in- 
quired into  in  this  case."  *'  The  letter  contains  (besides  the  factfr 
stated)  expressions  of  opinions  which  are  not  evidence." 

We  have  already  said  we  will  not  pass  upon  the  question  relating  to 
the  status  of  the  defendant,  further  than  it  may  be  affected  by  our 
judgment  in  regard  to  the  will  of  J 813.  In  so  far  as  that  letter  con- 
tains opinions  of  the  witness,  it  is  not  competent  evidence.  But  we 
agree  with  the  district  judge  that  the  other  objections  are  not  reasons 
for  rejecting  the  evidence,  even  if  we  overlook  the  vagueness  of  the 
objections.  But  the  counsel  for  the  defendant  have  urged  iu  their 
briefs  and  oral  arguments  other  objections  to  the  evidence.  It  is  well 
settled  that  objections  not  stated  in  a  bill  of  exceptions  will  not  be 
considered  by  this  court.  We  could  as  well  be  required  to  reject  evi- 
dence which  had  been  received  without  objection  in  the  court  of  the 
first  instance.  A  bill  of  exceptions  was  taken  to  the  reception  in 
evidence  of  the  answers  of  Richard  Relf  to  the  bill  in  chancery  in  the 
case  of  Gaines  and  Husband  v.  Relf,  Chew  et  als,  filed  in  January,. 
1845,  on  the  grounds  following: 
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That  judgment  of  the  Supreme  Court  probating  the  will  could  not 
be  attacked  *' after  the  lapse  of  time  ;  "  that  the  status  of  Mrs.  Gaines- 
had  been  decided  by  the  Federal  Courts,  and  the  plaintiffs  have  no 
right  or  authority  to  question  her  status ;  that  the  said  Relf  &  Chew 
"were  not  interrogated  under  oath,"  and  their  answers  were  put  at 
issue  by  a  replication,  tliatthe  answers  *^vf  ere  post  litam  moiam  ;  ^^  that 
it  is  contrary  to  law  and  evidence  that  the  allegations  of  a  party  in  his 
own  favor  should  be  read  in  evidence  by  other  persons  not  parties  to 
such  controversy,  and  because  answers  in  chancery  are  not  admissible- 
in  evidence;  because  the  defendant  was  and  is  deprived  of  the  benefit 
of  cross-examining  said  Relf,  and  because  there  is  no  obligation  t)n  a 
suitor  to  offer  testimony,  which  she  believes  to  be  false,  erroneous  and 
untrue  ;  that  the  testimony  is  res  inter  alios  acta  and  irrelevant. 

In  order  to  act  intelligently  in  receiving  or  rejecting  this  evidence, 
it  will  be  necessary  to  bear  in  mind  some  of  the  facts  disclosed  by  the 
voluminous  records,  containing  the  history  of  the  remarkable  litiga- 
tion relative  to  the  will,  which  forms  the  subject  of  this  suit.  In  June^ 
1834,  Myra  Clark  Whitney  (now  Gaines)  iuKtituted  proceedings  to  re- 
voke the  testament  of  Daniel  Clark,  dated  twentieth  May,  1811;  and 
to  probate  his  alleged  lost  will  of  thirteenth  July,  1813.  The  plaintiff 
in  that  proceeding  took  the  testimony  of  Mr.  and  Mrs.  Harper,  S.  B. 
Davis,  Bellechasse,  De  la  Croix,  Boisfontaine  and  others  by  commis- 
sion, and  in  1836  when  the  heirs  of  Mary  Clark,  the  universal  legatee 
under  the  will  of  1811,  and  the  mother  of  Daniel  Clark,  and  Relf  & 
Chew,  the  executors  of  that  will,  insisted  upon  proceeding  with  the 
trial,  submitted  to  a  nonsuit  rather  than  try  the  case. 

In  1845  Mrs.  Gaines  instituted  a  suit  against  Relf  &  Chew,  and 
others  for  the  property  of  the  succession  of  Clark,  claiming  as  the 
legitimate  heir  and  as  the  instituted  heir  under  the  lost  will  of  Daniel 
Clark.  A  demurrer  was  filed  to  the  bill  in  equity,  and  subsequently 
an  answer  was  filed  by  the  said  Relf  &  Chew.  The  case  was  brought 
before  the  Supreme  Court  of  the  United  States  on  the  demurrer  by  a 
division  of  the  judges  on  certain  points,  which  were  certified  under 
the  act  of  Congress.  The  opinions  of  the  judges  were  opposed  on  the 
following  points : 

1.  Is  the  bill  multifarious?  and  have  the  complainants  a  right  to^ 
sue  defendants  jointly  in  this  caseY 

2.  Can  the  court  entertain  jurisdiction  of  this  case,  without  probate 
of  the  will  set  up  by  the  complainants,  and  which  they  charge  to  have 
been  destroyed  or  suppressed  ? 

3.  Has  the  court  jurisdiction  of  this  case,  or  does  it  belong  exclusi- 
vely to  a  court  of  law  t 

The  court  said  '^  the  demurrer  is  not  before  the  court,  but  the  points 
certified.  In  considering  these  points  all  the  facts  stated  in  the  bill 
are  admitted.'' 
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The  court  having  held  that  the  circait  court  could  not  establish  the  lost 
will,  said :  ''  A  deliberate  coDsideration  of  the  question  leads  us  to  say 
that  both  the  general  and  the  local  law  require  the  will  of  1813  to  be 
proved  before  any  title  can  be  set  up  under  it  But  this  result  does 
not  authorize  a  negative  answer  to  the  second  point.  We  think,  under 
the  circumstances,  that  the  complainants  are  entitled  to  full  and 
explicit  answers  from  the  defendants  in  regard  to  the  above  will. 
The  answers,  beinor  obtained,  may  be  used  as  evidence  before  the  court 
of  probate  to  establish  the  will  of  1813  and  revoke  that  of  Ldl  1 .  In  order 
that  the  complainants  may  have  the  means  of  making,  if  they  shall  see 
fit,  a  formal  application  to  the  probate  court,  for  the  proof  of  the  last  will 
and  the  revocation  of  the  first,  having  the  answers  of  the  executors, 
jurisdiction  as  to  this  matter  may  be  sustained."  2  How.  646.  In  1848, 
about  three  years  after  the  decision  on  the  demurrer,  Mrs.  Gaines  filed 
an  amended  bill,  in  which  among  other  things  she  said,  **  And  your 
orator  and  oratrix  further  show  unto  your  Honors,  by  way  of  amend- 
ment to  said  bill,  that  they  will  renounce  for  all  the  purposes  of  this 
suit  against  the  defendants  herein  named,  all  claims,  which  your  ora- 
trix has  heretofore  made  to  the  estate  of  said  Daniel  Clark,  as  his 
universal  heir  and  devisee  by  the  said  will  of  1813,  and  that  she  will, 
as  against  the  defendants  herein  named,  assert  and  maintain  her  right, 
title  and  equity,  to  the  four-fifths  part  of  the  property  and  rights  em- 
braced in  this  amended  bill  and  supplement,  as  the  forced  heir  of  the 
said  Daniel  Clark,  deceased,''  etc.  Vol.  2  N.  0.  Record  p.  78.  And 
availing  herself  ol  the  right  given  to  her  by  the  court,  she  propounded 
divers  questions  to  the  defendants. 

This  suit  was  finally  decided  against  Myra  Clarke  Gaines  in  1852. 
12  How.  539.  On  the  eighteenth  of  January,  1855,  Mrs.  Gaines  filed 
in  the  Second  District  Court  of  the  parish  of  Orleans,  her  petition 
praying  for  the  probate  and  execution  of  the  will  of  1813.  The  city 
of  New  Orleans,  F.  D.  De  la  Croix  and  Richard  Relf  filed  interven- 
tions, and  prayed  to  be  allowed  to  contest  the  probate  of  the  will. 
Mrs.  Gaines  excepted  to  their  intervention,  on  the  ground  **  that  a  pro- 
bate of  a  will  is  a  proceeding  to  be  had  ex partCy  a  mere  preliminary 
step  in  the  administration  of  an  estate  not  binding  on  third  parties, 
afld  open  to  contestation  in  any  proceeding  basea  upon  its  validity, 
in  which  it  is  relied  upon  as  the  basis  of  title,  or  of  any  right  asserted 
as  against  third  parties;  and  on  the  lurther  ground,  that  the  inter- 
vening parties  are  without  interest  in  the  subject  matter  before  the 
court,  and  therefore  can  not  be  permitted  to  embarrass  the  proceed- 
ings." And  the  interventions  were  dismissed.  Now  the  evidence 
objected  to  is  the  answers  of  Richard  Relf  to  the  bill  in  equity  filed  by 
Myia  Clark  Gaines,  to  obtain  which  the  Supreme  Court  of  the  United 
•States  said  it  would  maintain  the  jurisdiction  of  the  Circuit  Court, 
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Dotwithstaodiug  the  demurrer  was  technically  correct,  iu  order  that 
said  answers  might  be  used  in  evidence  on  tie  probate  of  the  will  of 
1813.     The  answers  were  sworn  to.     The  complainant  had  full  oppor- 
tunity to  question  Relf  upon  the  subject  matter  of  the  lost  will,  and 
the  present  suit  is  between  the  ayant  cause  of  the  defendants  iu  the 
suit,  in  which  said  answers  were  made.     But  complete  mutuality  or 
identity  of  parties  is  not  necessary.     "It  is  generally  deemed  suffi- 
cient'' says  Greenleaf,  *'if  the  matters  in  issue  were  the  same  in  both 
cases,  and  the  party,  against  whom  the  depositiou  is  offered,  had  full 
power  to  cross-examine  the  witness.     Thus,  where  a  bill  was  pending 
in  chancery,  in  favor  of  one  plaintiff  against  several  defendants,  upon 
which  the  court  ordered  an  issue  of  devisavit  vel  rton,  in  wliich  the  de- 
fendants in  chancer^'  should  be  plaintiffs  and  the  plaintiffs  in  cliancery 
defendant,  and  the  issue  was  found  for  the  plaintiffs — after  which  the 
plaintiff  in  chancery  brought  an  ejectment  on  his  own  demise,  claim- 
ing, as  heir  at  law  of  the  same  testator,  against  one  of  those  defend- 
ants alone,  who  claimed  as  devisee  under  tht*  will  formerly  iu  contro- 
versy, it    was  held,   that  the  testimony  of   one  of  the  subscribing 
'witnesses  to  the  will,  who  was  examined  at  the  former  trial,  but  had 
«iDce  died,  might  be  proved  by  the  defendant  in  the  second  action, 
notwithstanding  the  parties  were  not  all  the  samcj   for  the  same 
matter  was  in  controversy,  iu  both  cases,  and  the  lessor  of  the  plaintiff 
liad  precisely  the  same  power  of  objecting  to  the  competency  of  the 
witness,  the  same  right  of  calling  witnesses  to  discredit  or  contradict 
Lis  testimony,  and  the  same  light  ot  cross-examination,  in  the  one  as 
in  the  other.     *     «     *     The  same  rule  applies  to  privies,  as  well  as  to 
parties."     1  Greenl.  $$  553,  554. 

The  same  author  says:  **And  though  the  two  trials  were  not  be- 
tween the  same  parties,  yet,  if  the  second  trial  is  bt^tweeu  those  who 
represent  the  parties  to  the  first,  by  privity  in  blood,  in  law,  or  in 
estate,  the  evidence  is  admissible.  And  if,  in  a  dispute  respecting 
Lands,  any  fact  conies  directly  in  issue,  the  testimony  given  to  that 
£ict  is  admissible  to  prove  the  same  point  or  fact  in  another  action 
l>etween  the  same  parties  or  their  privies,  though  the  last  suit  be  for 
other  lands."     L  Greenl.  §  1G4.    7  Rob.  440. 

Relf  had  died  before  the  institution  of  this  suit.  If  he  had  been 
living  he  would  have  been  a  competent  witness  in  the  case.  But  his 
Bworn  declarations  in  answer  to  charges  propounded  against  him  by 
the  said  Myra  C.  Gaines,  are  in  existence  in  that  suit.  The  Supreme 
Court  said  his  answers  might  be  used  as  evidence  to  probate  the  will 
of  18X3;  anathe  said  Gaines  has  had  full  power  and  opportunity  to 
•<2^ae8tion  an  Aross- question  him.  It  is  difficult,  therefore,  to  see  any 
substantial  reason,  why  the  evidence  can  not  be  used,  by  those  who 
liave  an  interest  to  prove  no  snch  will  existed  at  the  death  of  Clark. 

1 
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The  great  length  of  time  that  intervened  between  the  death  of  Clark^ 
say,  between  the  period  when  the  defendant  reached  her  majority,  and 
the  institution  of  the  proceedings  to  probate  the  will  of  1813,  in  1834 
and  1H55 ;  the  fact  that  on  those  occasions  she  declined  to  contest  the 
validity  of  the  will  witli  those  who  held  property  nnder  the  will  of 
1811,  who  were  ready  to  try  the  issue  with  her;  and  the  further  fact 
tbat  the  plaintiff  did  not  have  an  opportunity  to  show  that  the  wilt 
was  invalid  or  not  legally  probated,  until  after  their  possessions  were 
disturbed  by  the  suits  in  the  United  States  Circuit  Court,  instituted 
since  the  death  of  Relf,  are  circumstances  which  incline  us  to  receive 
the  evidence.  The  general  rule,  that  the  best  evidence  the  nature  of 
the  case  will  admit  of  would  seem  to  decide  this  question.  ''  It  is 
only  anothi  r  form  of  expression  of  the  idea  that  if  one  loses  the  higher 
proof,  he  may  use  the  next  best  in  his  power.  The  case  admits  of  no 
better  evidence  than  that  which  you  possess,  if  the  superior  proof  has^ 
been  lost  without  your  fault."    2  La.  168. 

Over  foity  years  after  the  death  ot  Clark,  long  after  )iis  contempo- 
raries liad  passed  off  the  stage  of  life,  the  plaintiffs  are  obliged  to  at- 
tack the  will  set  up  by  defendant  as  the  muniment  of  her  title  to  lands 
in  their  possession  under  titles  derived  from  his  succet^sion.  We  are 
ot  opinion  that  the  answers  should  have  been  received. 

Sixth — Tlie  plea  of  prescription  was  properly  overruled. 

The  prescription,  upon  which  counsel  in  their  briefs  appear  to  rely,  is 
that  of  one  and  five  years,  and  they  cite  articles  1994  and  3542  Ray's  C.  C* 
and  article  613  Code  of  Practice.     This  article  of  the  code  of  practice 
clearly  reters  to  a  judgment  in  a  contested  suit,  but  which  has  been 
obt4\ined  through  fraud,  or  because  the  defendant  had  lost  the  receipt 
given  him  by  the  plaintiff.     Article   1994  of  the  Civil  Code  applies  to 
acts  made  in  fraud  of  creditors.     Article  3542  refers  to  actions  for  the 
nullity  of  testaments,  when  the  instituted  heir  is  in  possession  of  prop- 
erty under  the  will,  and  is  sued  by  the  heirs  at  law  to  annul  the  will^ 
and  take  from  the  instituted  heir  the  property.     It  does  not  apply  to  a 
case  of  this  kind,  in  which  a  defendant  in  a  suit  in  chancery  is  obliged 
to  come  to  the  Probate  Court  to  establish  a  part  of  his  defense  in  con« 
sequence  ot  the  limited  jurisdiction  ot  the  Circuit  Court  oi  the  United 

States. 

The  maxim  "  Qnw  temporalia  sunt  ad  agendum,  perpettm  aunt  ad  ex- 
cipiendum^^  is  applicable  to  this  case.  If  the  petitory  action,  instituted 
in  the  Circuit  Court,  had  been  filed  in  one  of  the  district  courts  of  this^ 
State,  no  one  would  pretend  that  the  defendants  could  not  attack  the 
will  and  ask  for  judgment  annulling  it.  She  can  not  deprive  them  of 
that  right  by  suing  in  the  Circuit  Court.  Their  rights  can  be  barred 
only  by  the  laws  of  Louisiana,  where  ihey  reside,  and  where  their 
property  i'"  controversy  is  situated,  which  are  obligatory  on  the  Fed- 
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eral  as  well  as  State  courts^  the  Federal  courts  do  not  claim  the  right 
to  bring  foreign  laws  into  this  State.  The  only  right  which  the  plain- 
tiffs in  this  suit  have  to  attack  this  will  is  because  they  are  disturbed 
in  the  possession  of  their  property  by  the  suits  in  chancery  aforesaid. 
Until  they  were  sued  in  the  Federal  court  they  had  no  cause'of  action.  It 
was  immaterial  to  them  how  many  wills  were  probated,  unless  they  were 
disturbed  in  the  possession  of  their  property,  and  prescription  against 
them  could  not  have  run  until  their  cause  of  action  had  arisen.  Nor 
can  prescription  run  against  one  in  possession.  There  is  no  foundation 
for  the  plea  of  prescription ;  and  we  concur  in  the  views  of  the  judge 
a  quo,  wl)en  he  says :  '*  If  the  prescription  of  five  years  could  run 
against  one  having  and  tracing  undisturbed  possession  from  1815  down 
to  the  time  his  right  is  first  attacked  in  1865,  say  fifty  years,  then  suc- 
cess is  assured  by  law  to  a  fraud  easily  and  safely  practiced.  It  would 
suffice,  in  any  old  and  almost  forgotten  succession,  to  probate  ex  parte 
a  spurious  and  invalid  will;  wait  in  masterly  inaction  during  five 
yearSf  and  then  sue  the  previously  recognized  heirs  or  their  trausferrees 
for  the  property  derived  from  the  estate.  In  vain  would  they  appeal 
to  the  fact  that  the  probate  was  ex  parte ;  urge  that  the  law  did  not 
give  the  probate  the  eflfect  of  a  public  judgment  concluding  them — 
claim  the  right  reserved  in  their  favor  to  contest  it  5  in  vain  would 
they  offer  to  prove  forgery,  bastardy,  violation  of  public  policy  and 
morals  and  infraction  of  prohibitory  law.  The  plea  of  prescription,  if 
operating  thus  silently  and  insidiously  against  their  quiet  possession 
and  title,  in  favor  of  one  who  makes  no  pretense  of  possession,  would 
close  the  door  to  all  investigation,  and  a  demonstrable  fraud  against 
the  real  right,  and  against  the  law  itself,  would  be  infallibly  triumphant. 
We  do  not  recognize  such  to  be  the  law  or  jurisprudence  of  Louisiana. 

/Seventh — ^The  last  assignment  of  errors  presents  the  questions  in- 
volved on  the  merits  of  this  cause;  those  we  deem  important  are  the 
following.  Did  Daniel  Clark  leave  a  testament  dated  on  the  thirteenth 
July,  1813?  Are  the  contents  of  that  will  proved  by  two  credible 
witnesses,  who  read,  or  had  had  read  to  them,  the  will  ? 

In  proving  a  lost  olographic  will,  with  a  view  to  its  probate  and 
execution,  is  it  necessary  to  prove  all  the  essentials  of  an  olographic 
will?  Or,  is  a  paper,  containing  testamentary  dispositions,  wholly 
wiitten  and  signed  by  the  testator,  but  dated  in  July,  1813,  without 
specifying  any  day,  an  olographic  will  Y    Is  it  dated  ? 

Can  an  olographic  will  be  proved,  except  by  those  who  have  a 
knowledge  of  the  handwriting  of  the  testator,  from  having  often  seen 
him  write,  and  sign  his  namet  And  must  that  knowledge  and  the 
Boarce  of  that  knowledge  be  stated  by  the  witness  ? 

In  deciding  these  questions  we  would  Iiave  less  difficulty  if  this 
court  had  not,  in  an  ex  parte  proceeding,  passed  upon  several  of  them. 
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But,  innsmuch  as  the  decision  in  that  ca^e  is  Dot  bluding  on  the  plain- 
tiffs in  this  suit,  it  is  our  duty  to  examine  the  questions  and  to  decide 
them  without  being  influenced,  if  possible,  by  what  was  decided  in 
the  eleventh  Annual. 

Daniel  Cliirk  died  in  the  city  of  New  Orleans  on  the  sixteenth  day 
of  August,  1813,  The  procds  verbal  of  the  ningistrate  who  affixed  the 
seals  upon  the  effects  declares:  "  This  day,  the  sixteenth  of  the  month 
of  August,  1813,  and  the  thirty-eighth  of  American  indep.  ndence,  we, 
Gallien  Preval,  one  of  the  justices  of  the  peace  for  the  city  and  parish 
of  Orleans,  were  present  at  the  decease  of  Daniel  Clark,  this  day,  at 
six  o'clock  in  the  afternoon,  and  we  were  requested  by  Richard  Relf  to 
affix  the  seals  on  all  the  papers  belonging  to  the  estate  of  the  said 
Daniel  Clark,  for  the  accomplishment  of  which,  we  in  the  presence  of 
James  Pitot  and  Dussuau  de  la  Croix,  the  said  Richard  Keif,  having 
been  requested  by  us  to  show  us  the  papers  of  said  estate,  and  having 
conducted  us  to  the  room  of  said  deceased,  proceeded,  in  the  presence 
of  the  witnesses  above  named,  to  remove  all  the  said  papers  and  to 
place  them  in  a  desk  and  armoir,  which  we  found  in  the  room  of 
deceased,  after  which  we  affixed  the  seals  on  the  doors  of  the  room, 
and  placed  Mr.  Francisco  Morales  as  guardian  of  the  said  room,  who 
promised,  under  oath,  to  fulfill  well  and  faithfully  the  duties  of  his 
charge,  and  has,  together  with  us  and  the  witnesses  named,  signed  the 
same  on  the  day,  month  and  year  above  mentioned. 

his 
'*  FRANCISCO  X   MORALES. 

mark. 

^*  At  the  moment  of  the  closing  the  proces  verhal^  the  said  Richard 
Relf  having  found  in  a  trunk  of  the  deceased  the  olographic  will, 
we  removed  it  in  presence  of  the  witnesses  above  named  for  the  par- 
pose  of  delivering  it  to  the  honorable  judge  of  the  Court  of  Probates. 
''(Signed) 

**  JAMES  PITOT. 
"DUSSUAU  DE  LA  CROIX. 

♦*  RICHARD  RELF. 

"GALLIEN  PREVAL, 

"  Justice  of  the  Peace.'* 

Thus  it  appears  that  James  Pitot,  the  parish  judge,  de  la  Croix, 
Relf  and  Francisco  Morales,  and  the  justice  of  the  peace,  Gallien 
Preval,  were  present  immediately  after  the  death  of  Clark — nay  at  his 
death — and  that  the  justice  of  the  peace  affixed  the  seals  on  the  effects 
of  the  succession  according  to  law. 

On  the  seventeenth  day  of  August,  1813,  the  olographic  will  of  Clark, 
dated  twentieth  of  May,  1811,  was  probated  by  James  Pitot,  the  parisli 
judge. 
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On  the  eighteeDtb  of  August,  1813,  Francis  Dussuaii  de  la  Croix 
filed  a  petition  in  the  Probate  Court  of  the  parish  of  Orleans,  in  which 
he  represented  that  he  had  strong  reasons  to  believe  that  Daniel  Clark 
had  made  a  testament  or  codicil  posterior  to  that  which  had  been 
opened  and  probated.  **  And  whereas  it  is  to  be  presumed  that  the 
double  of  the  last  will,  whose  existence  was  known  by  several  persons, 
might  have  been  deposited  with  any  notary  public  of  the  city/'  he 
prayed  to  have  the  notaries  summoned  within  twenty-four  liours  to 
certify  under  oath  if  there  existed  or  not  in  their  offices  any  testament, 
codicil,  or  sealed  packet  deposited  by  the  said  Cla.k. 

The  notaries  were  summoned  and  they  certified  that  they  had  no 
will  or  codicil  of  the  said  Clark.  It  is  not  pretended  tliat  any  body 
ever  saw  the  alleged  last  will  after  the  death  of  Clark.  And  Boisfon- 
taine  alone  testifies  that  Clark  spoke  of  the  will  in  his  last  illness. 
Boisfontaine  states  that  Clark  8poke  to  him  of  his  last  will  i«epeatedly 
during  his  last  illness,  and  lie  said  ''his  will  must  be  taken  care  of  on 
her  (Myra's)  account."  Again,  *'he  told  Lubin,  his  confidential  ser- 
vant, to  be  sure,  as  soon  as  he  died,  to  ca  ry  his  little  black  case  to 
Chevalier  de  la  Croix.'*  Is  it  probable  that  Clark  ever  made  such 
statements  to  this  witness?  If  he  ielt  any  uneasiness  or  doubt  about 
the  safety  of  his  will,  would  he  not  have  had  it  deposited  where  it 
could  not  have  been  tampered  with.  It  is  proved  that  the  parish 
judge,  Pitot,  was  named  as  one  of  the  executors  of  this  will,  and  that 
be  lived  near  by  Clark.  How  easily  he  might  have  relieved  liis  mind 
of  anxiety  about,  the  safety  of  the  will.  Is  it  probable  that  he  could 
have  directed  liis  slave  to  take  his  black  case  and  carry  it  to  De  la 
Croix,  after  his  death  t  He  knew  that  the  slave  would  not  have  been 
permitted  to  take  away  anything  of  value  from  the  house  after  his 
death.  And  if  he  had  desired  De  la  Croix  to  have  the  will,  he  would 
have  sent  it  by  his  slave  during  his  life. 

Again  he  says,  ''  when,  after  the  death  of  Clark,  the  dis.ippearance 
of  his  last  testament  was  the  subject  of  conversation,  I  related  what 
Clark  had  told  me  about  his  will,  iu  his  last  illness.  Judge  Pitot  and 
John  Lynd  told  me  that  they  read  it  not  many  days  before  Mr.  Clark^s 
last  sickness;  that  its  contents  corresponded  with  what  Clark  had  told 
me  about  it,"  etc. 

It  appears  from  his  testimony  and  that  of  Harriet  Harper  and  Belle- 
cbasse,  that  Pitot  was  one  of  the  executors  named  in  the  will,  and  that 
in  the  will  was  a  legacy  of  five  thousand  dollars  in  favor  of  Judge 
Pitot's  son. 

Is  it  not  most  wonderful  that  Judge  Pitot  who  was  thus  interested, 
and  who  believed,  according  to  this  witness,  that  a  will  had  been  left 
by  Clark  other  than  the  one  dated  the  twentieth  of  May,  1811,  siiould 
have  probated  the  said  will  of  1811  immediately  after  Clark's  death, 
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and  that  no  effort  was  made  to  establish  the  lost  testament  during  the 
lives  of  Judge  Pitot  or  of  John  Lynd.  According  to  Boisfontaine 
there  were  four  witnesses  alive  who  had  read  the  will  only  a  short 
time  before  Clark^s  death,  and  several  others  who  had  been  told  its 
contents.  Judge  Pitot  was  himself  one  of  the  witnesses,  and  John 
Lyiid,  one  of  the  notaries  summoned  to  certify  if  they  had  such  a  will, 
was  another,  who,  it  was  said,  had  read  the  will.  Is  it  probable  that 
Pitot  and  the  other  executors  of  Clark,  all  personal  frieuds  of  the 
deceased,  would  have  failed  to  make  an  effort  to  establish  the  lost  will 
if  the  narrative  of  Boisfontaine  had  been  true? 

What  amount  of  reliance  is  to  be  placed  in  the  testimony  of  a  wit- 
ness, who  is  uncontradicted,  who  undertakes  to  give  the  details  of 
conversatii  ns,  in  themselves  not  probable,  which  occurred  over  twenty 
years  before,  it  is  very  difficult  to  determine.  This  witness,  however, 
speaks  of  the  conversations  which  occurred  during  the  last  sickness  of 
Clark,  and  after  his  death,  with  a  positiveness  and  certainty  that  few 
persons  would,  in  regard  to  conversations,  after  the  lapse  of  only  a 
few  months.  And  to  him  alone  did  Clark  speak  of  his  will  during  his 
sicJcness.  The  inlprobabilit^^  of  the  facts  detailed  by  him,  and  the  great 
length  of  time  which  intervened  between  the  period  when  he  testified 
and  the  conversations  which  he  details,  iucliue  us  to  attach  but  little 
credit  to  his  testimony. 

Another  remarkable  fact  is,  that  although  Bellechasse  and  De  la 
Croix  (wlio  were  named  as  executors  in  the  lost  will)  were  with  Clark 
during  his  last  illness,  one  of  them  on  the  day  before  his  death,  yet  he 
never  mentioned  the  subject  to  either  of  them.  They  were  his  cher- 
ished personal  friends.  Boisfontaine  was  his  employe  or  overseer. 
De  la  Croix  testified  "that  after  the  death  of  Clark  witness  was  not 
much  surprised  that  the  last  will  of  Clark  was  not  produced  or  found, 
for  it  is  to  his  knowledge  that  Clark  had  requested  several  otiier  per- 
sons, as  he  had  deponent,  to  become  his  executor.-,"  etc.  We  may 
fairly  infer  from  this  testimony  that  after  De  la  Croix  had  had  the 
notaries  cited  to  produce  any  will  or  codicil  of  Clark,  deposited  with 
them,  and  the  said  notaries  had  declared  under  oath  that  they  had  no 
will  or  codicil  of  Clark,  he  and  the  other  friends  of  Clark  adopted  the 
legal  presumption  that  he  had  destroyed  it  himself. 

That  other  witnesses  had  seen  a  will  posterior  in  date  to  that  of 
1811,  and  that  Clark  spoke  to  others  about  such  a  will  is  proved.  But 
it  was  beiore  his  sickness  that  these  witnesses  saw  the  will,  or  that  Clark 
told  them  of  it. 

It  is  not  proved,  nor  has  anj^  attempt  been  made  to  prove,  that  Clark 
could  not  have  destroyed  the  will,  even  after  the  conversations  with 
Boisfontaine,  if  they  occurred,  in  which  he  spoke  to  Boisfontaine  about 
the  will. 
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When  last  seen,  the  will  was  in  possession  of  Clark,  and  it  could  not 
be  found  at  his  death. 

The  presumption  of  the  law  in  such  a  case  is,  that  the  testator 
destroyed  it  animo  cancellandi^  and  tlie  ontM  of  rebntting  this  pre- 
sumption is  cast  upon  those  seeking  to  cstablisli  the  will.  1  Redfield 
on  the  Law  of  Wills,  350;  10  Yerger  84j  H  Ala.  596;  6  Wend.  174; 
11  Wend.  227;  3  Pick.  67. 

There  is  not  a  particle  of  proof  in  the  record  to  rebut  this  presumption. 

The  theory  of  tlie  witness  Bellechasse  that  Relf  destroyed  the  will 
as  not  supported  by  any  evidence.  That  Bellechasse  himself  could  not 
have  believed  the  stor\  at  the  time  of  the  death  of  Clark  and  for 
-several  years  after  is  abundantly  shown,  we  think,  fiom  the  confidence 
he  himself  reposed  in  Relt  and  from  the  friendly  and  confidential 
manner  in  wliich  he  corresponded  with  him  during  the  year  and  later 
after  the  death  of  Clark.  Either  Bellechasse  washimsell  a  villain  and 
hypocrite,  or  he  did  not  believe  that  Relt  was  the  spoliator  he  repre- 
sents him  to  have  been  in  his  testimony,  given  upwards  of  twenty 
years  after  the  occurrences  concerning  which  he  testified. 

On  the  ninth  of  October,  1614,  he  wrote  a  letter  to  Relf,  which  com- 
menced thus : 

**  My  friend,  I  have  never  iorgotten  you,  and  your  last  mark  of 
friendship  shows  nie  that  the  constancy  of  the  mi.<<fortnne  that  at- 
taches to  everything  that  relates  to  you,  does  not  equal  your  own 
-constancy.*'  *  •  He  concludes  the  letter  thus:  "Should  you  be  per- 
suaded that  what  I  have  written  or  said  will  compromit  me,  seek  an 
interview  with  L — ,  and  together  engage  my  tamily  to  await  me  at 
Pensacola.  Neither  you,  my  friend,  nor  L —  shall  sufi'er  from  advances 
made  lor  this  purpose,  as  I  am  in  a  position  to  be  infinitely  useful  to 
you.  *  *  *  In  the  meantime  receive  my  thanks,  and  believe  in  the 
^*atitude  of  your  sincere  and  devoted  friend." 

In  a  letter  of  a  subsequent  date,  he  says,  ^*  You  have  yourself  to 
blame,  my  dear  friend,  if  I  have  not  made  a -reconveyance  of  the  prop* 
erty  that  our  friend  Clark  sold  to  me.  I  have  offered  to  do  so  ou 
many  occasions,  and  under  some  pretext  you  have  always  put  it  off,  and 
permitted  me  to  go  without  speaking  about  it."  This  was  in  relation 
to  the  property  placed  in  Bellechasse's  name  for  the  benefit  of  Myra. 

Continuing  the  letter,  he  says:  **  I  have,  tlierefore,  considered  it  my 
<laty  to  write  to  you,  which  I  now  do,  and  send  you  the  accompanying 
•document,  in  order  to  prove  that  my  declaratory  act  was  made  before 
I  left  Louisiana,  and  placed  in  the  hands  of  Pedesclaux.  I  have  pre- 
ferred this,  persuaded  that  you  can  do,  at  little  expense,  all  that  can 
be  done;  and  in  order  that  he  can  not,  in  case  of  a  requisition,  do  any 
«vil,  obtain  an  interview  with  him,  recover  from  him  the  documents, 
for  which  you  will  give  him  your  receipt,  and  all  will  be  finished,"  etc. 
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Is  it  possible  that  Bellechasse  could  have  thas  confided  to  one,  whom 
he  knew  or  believed  to  be  a  YiUaiD  ? 

Bat  be  that  as  it  may,  there  is  no  evidence  whatever  to  establish  the 
trnth  of  the  hy[:othesis,  that  Relf  destroyed  the  testament.  Bat  a 
letter  written  by  Bellechasse  to  Relf,  in  1822,  wo  aid  seem  to  in<4cate 
more  than  a  doubt  as  to  whether  even  he  believed  that  the  will  had 
been  destroyed  by  Relf,  for  he  sa^  s :  '^  Je  ne  doate  pas  que  si  le  testa- 
ment de  Clark  ne  s'6tait  perdu^  que  Ton  aurait  vu  que  la  partie  de  ces 
biens  confi^s  au  Chevalier  de  la  Croix,  ^tait  d^sign^e  h  MUle  Caroline, 
comme  pent  I'affirmer  Mr.  et  Mde.  Harper  qui  assurent  que  Ciark 
leur  en  avait  fait  Paveu.''  Bat  if  it  be  conceded  that  Bellechasse  be- 
lieved or  suspected  that  Relf  destroyed  the  will,  surely  the  opinions  or 
suspicions  of  a  witness  can  not  overcome  the  presumption  raised  that 
the  testator  himself  destroyed  the  will.  3  Phillimon  126.  There  are 
other  facts  in  this  case  which  corroborate  this  presumption.  One  fact 
is  that  Clark  left  the  will  of  1811,  which  was  found  in  his  trunk,  as 
stated  in  the  procjs  verbal  before  mentioned.  Another  is,  that  he  left 
in  force  the  secret  trusts  in  favor  of  Myra.  If  she  was  his  legitimate 
child,  and  he  had  made  a  will  wherein  he  had  acknowledged  her  to  be 
such,  and  constituted  her  his  universal  legatee,  why  did  he  leave  those 
trusts  in  her  favor  unrevoked,  and  why  did  he  not  destroy  the  former 
will  ?  The  record  shows  that  Clark  was  au  intelligent  gentleman.  He 
must  have  known  that  the  property  left  for  Myra,  in  the  name  of  Belle- 
chasse and  De  la  Croix,  would  be  subject  to  judicial  mortgages  and 
legal  mortgages  against  those  gentlemen,  in  spite  of  themselves.  Why 
would  he  have  unnecessarily  subjected  that  property  to  such  risks  ? 

The  probability  is  that  he  would  have  destroyed  the  will  of  1811 
and  the  secret  trusts  aforesaid  if  he  had  intended  to  leave  the  alleged 
lost  testament.      Another  fact,   which  corroborates  the  presumption 
of  the  law,  is  the  absence  of   any  motive  on  the  part  of   Relf  to 
destroy  the  will  of  1813.     The  will  of  1811  was  a  sealed  will,  and  until 
it  was  opi-hiMl  for  the  purpose  of  its  probate,  Relf  conld  not  know  what 
its  provisions  were.     On  the  whole,  we  are  of  the  opinion  that  the 
presumption  that  Clark  himself  tlestroyi'd  the  will  has  not  been  rebutted 
by  the  evidence  offered  to  establish  the  will.     And  we  have  arrived  at 
this  conclusion  without  giving  effect  to  the  answers  of  Richard  Relt  or 
to  the   letter  of  Mazureau.     In  the  answers  of  Relf,  however,  it  is 
emphatically  denied  that  he  ever  destroyed,  or  that  he  ever  saw  the- 
will;  and  his  answers  repel  the  idea  of  the  existence  of  such  a  will, 
while  the  letter  of  Mazureau  shows  the  motive  or  reason  which  may 
have  influenced  him  in  destroying  the  will. 

Are  the  contents  of  the  lost  testament  of  Clark  proved  by  two 
credible  witnesses,  who  had  read,  or  had  had  read  to  them,  the  lost 
will? 
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Bellechasse,  Mrs.  Harriet  Harper,  BoisfoDtaine  and  De  la  Croix  are 
the  only  YritnesBes  who  testify  to  the  existence  or  contents  of  the  will. 

The  Chevalier  de  la  Croix  said :  '^  Deponent  called  to  see  Clark  at 
his  house  on  Bayoa  Road  ;  he  there  found  him  in  his  cabinet,  and  he 
Juidjust  sealed  up  a  packet,  the  saperscription  on  which  was  as  follows  : 
'  Poor  ^tre  ouvert  en  cas  de  mort.'  Clark  threw  it  down  in  the  pres- 
ence of  deponent,  and  told  him  that  it  contained  his  last  will,  and  some 
other  papers  which  woald  be  of  service;  deponent  did  not  see  the 
will;  does  not  know  anything  about  its  contents;  he  only  saw  the 
packet  with  the  superscription  as  before  related.'^ 

Boisfontaine  says  :  **  Deponent  never  saw  the  last  will  of  Clark;  he 
only  saw  the  package  when  Clark  showed  it  to  Mr.  De  la  Croix." 

Bellechasse  save  the  will,  but  he  never  read  it.  We  infer  this  from 
his  own  testimony.  He  says,  in  his  testimony  given  in  December, 
1834.  *'  He  (Clark)  told  the  deponent,  that  he  had  completed  or  fin- 
ished his  last  will,  that  the  deponent,  Judge  Pitot,  then  present,  and 
the  Chevalier  de  la  Croix  were  his  executors  named  in  it  (the  deponent 
having  given  his  consent  before),  and  that  apart  from  some  legacies 
for  his  friends,  and  a  due  pension  for  his  mother,  his  said  daughter, 
Myra,  was  the  heiress  of  his  fortune,  duly  habilitated  for  that  purpose, 
and  gave  the  said  will  open  to  us  to  look  at  and  examine.  The  de- 
ponent saw  that  it  was  all  in  his  own  handwriting  and  signed  by  him, 
the  said  Daniel  Clark."  To  cross-questions  he  answered,  "That  the- 
aforesaid  last  will  of  1813  of  said  Daniel  Clark  was  shown  by  him,  of 
bis  own  accord  to  deponent,  and  also  Judge  Pitot  at  the  time  men- 
tioned in  his  answer  in  chief,"  etc.  And  again,  he  answered,  *'that 
although  he  took  neither  note  nor  copy  of  said  will  of  1813,  yet  from^ 
the  interesting  nature  of  those  details  that  he  (Clark)  had  given  of 
it,  he  had  those  details  strongly  impressed  on  his  memory." 

In  answer  to  another  set  of  interrogatories  filed  in  1837,  Bellechasse 
says:  '^  A  very  short  time  before  the  sickness  that  ended  in  his  death, 
he  (Clark)  conversed  with  us  about  his  said  daughter,  Myra,  in  the 
paternal  and  affectionate  terms  as  theretofore ;  he  told  us  he  had  com- 
pleted and  finished  his  last  will.  He  (Clark)  therefore  took  from  a 
small  black  case  his  said  last  will,  and  gave  it  open  to  me  and  Judge 
Pitot  to  look  at  and  examine.  It  was  wholly  written  in  the  handwrit- 
ing of  said  Daniel  Clark,  and  was  dated  and  signed  by  the  said  Clark 
in  his  own  handwriting.  Pitot,  De  la  Croix  and  myself  were  the  ex- 
ecutors named  in  it,  and  in  it  the  said  Myra  was  declared  to  be  his 
legitimate  daughter,  and  the  heiress  of  all  his  estate."  In  answer  to  a 
cross-interrogatory  he  answers :  **  My  knowledge  of  English  is  limited ; 
but  as  I  have  three  daughters,  one  son,  and  two  sons  in  law,  who  un- 
derstand it,  and  some  of  them  perfectly  well,  when  I  require  an  En- 
glish translation  I  avail  myself  of  the  services  of  some  or  more  of  my~ 
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family."  It  is  Dot  probable  from  his  testimony  that  he  understood  the 
JGnglish  language  sufficiently  well  to  have  read  Clark's  will;  and  it 
appears  pretty  cl-early  from  his  testimony  that  what  he  knew  of  the 
contents  or  details  of  the  will,  he  learned  from  Daniel  Clark.  This 
appears  also  from  the  following  translation  from  Ids  letter  to  Coxe, 
•dated  in  1819:  *'  Unhappily,  he  (Clark)  died  and  without  their  having 
•been  able  to  find  the  will,  which  he  had  very  certainly  made  before 
his  departure  for  Natchez,  some  time  before  his  death,  telling  me  that 
I  was  one  of  his  executors,  as  well  as  Messrs.  Relf,  be  la  Croix  and 
Pitot."  And  again,  in  the  same  letter  he  says:  '*  She  (Caroline)  may 
have  been  mentioned  in  the  will  ot  which  he  spoke  to  me,  and  wliich 
disappeared  God  knows  how."  This  visit  to  Natchez  must  have  oc- 
curred upwards  uf  a  year  before  Clark's  death,  as  will  appear  from  his 
letter  to  Coxe,  in  which  he  speaks  of  challenging  one  Minor  to  fight  a 
duel,  and  would  correspond  with  tiie  date,  at  which  Mazureau  says 
'Clark  talked  with  him  about  his  will.  It  seems  sufficiently  proved 
that  Bellechasse  did  not  read  the  will,  and  this  tact  appears  to  be  ad- 
jnitted  by  Mrs.  Gaines  in  her  bill  in  equity,  filed  in  1836. 

**Your  orator  and  oratrix  further  show  unto  this  honorable  court, 
and  expressly  charge,  that  the  said  will  was  wholly  written  and  signed 
"With  the  proper  hand  of  the  said  Daniel  Clark,  and  that  the  said  will 
was  shown  by  the  said  Clark  to,  and  its  contents  read  by  the  said 
Judge  James  Pitot,  the  late  John  Lynd,  notary  public  in  and  for  the 
parish  and  city  ol  New  Orleans,  Mrs.  Harriet  Smith  and  others;  and 
that  the  said  will  was  shown  also,  and  its  contents  communicated  by 
the  said  Daniel  Clark  to  the  said  Colonel  Bellechasse,  Ciievalier  de  la 
'Croix,  Mr.  Pierre  Baron  Boisfontaine  and  others." 

Mrs.  Harriet  Harper  (or  Smytlie)  swears  she  read  the  will.  It  is 
urged,  however,  that  a  woman  can  not  be  a  witness  to  establish  a  lost 
will;  and  article  1584  of  the  Civil  Code,  which  declares  that  "women 
are  abolutely  incapable  of  being  witnesses  to  testaments,"  is  relied 
»upon.  That  prohibition  is  to  women  attesting  wills,  as  clearly  appears 
from  the  French  text  of  the  article  ^'sont  absolument  incapables  d'etre 
t^moins  dans  les  testaments." 

Mrs.  Harriet  Harper  (or  Smythe)  is  the  only  witness  who  read  the 
-will.  Boisfontaine  and  Bellechasse,  the  other  witnesses  who  speak  of 
the  contents  of  the  will,  derived  their  knowledge  from  the  testator. 
We  do  not  think  this  competent  evidence  to  establish  the  contents 
of  a  lost  will.  It  would  practically  auttiorize  the  making  of  verbal 
testaments,  which  is  not  recognized  by  our  laws.  Besides,  if  the 
declarations  of  the  testator  could  be  roceived  to  prove  the  contents  and 
the  verity  of  a  lost  olographic  will,  a  lost  testament  could  be  proved  by 
•evidence,  which  would  be  incompetent  to  prove  the  will  if  produced 
in  court. 
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In  the  succession  of  Eubanks,  this  court  said:  ''The  appellee  con- 
-tends  that  the  testimony  of  witnesses,  that  Mrs.  Eubanks  (the  testator) 
had  told  them  said  will  was  entirely  written  by  her,  satisfies  the  law. 
We  think  otherwise.  Article  1648  of  the  Code  is  express,  that  the  only 
proof  admissible  of  olographic  testaments,  is  the  t.estimony  of  two 
'witnesses,  that  they  recognize  the  hand-writing  as  having  often  seen 
the  testator  write  or  sign  during  his  lifetime.'^ 

We  are  of  opinion  that  it  is  necessary  to  prove  that  the  lost  will  con- 
tained all  the  essentials  of  an  olographic  will  before  it  can  be  admitted 
to  probate,  to  wit :  That  it  was  wholly  written,  dated  and  signed  by 
the  testator;  and  the  witnesses  must  state  the  facts,  which  are  neces- 
sary to  enable  the  court  to  determine  whether  or  not  the  will  is  valid. 
3f arcade,  vol.  4,  p.  11. 

In  this  case  two  witnesses,  Harper  and  Bellechasse,  state  that  the  will 
"was  wholly  written,  dated  and  signed  by  Clark.  Bellechasse  states  it 
was  dated  in  1813;  Harper  says  it  was  dated  in  July,  1813.  Is  this 
sufficient  Y  Is  a  testament,  which  is  dated  A.  D.  1813,  or  July  A.  D. 
1813,  to  be  deemed  dated  in  the  sense  of  the  law  t  Certainly  not,  if 
the  term  dated  is  to  be  understood  in  its  "  common  and  usual  significa- 
tion."    C.  C.  art.  14,  1946. 

Webster  defines  the  word  date  thus:  '*  That  addition  to  a  writing 
ivhich  specifies  the  year,  month  and  day  when  it  was  given  or  exer- 
cised." Bouvier  verho  date.  Marcad^  says :  *'  Dans  Tusage,  la  date 
complete  se  constitue  de  Vindication  du  lieu,  de  Tann^e,  du  mois  et  da 
Jour  oil  Pacte  s^est  fait;  mais  Tindicatiou  du  lieu  ne  saurait  etre  exig4e. 
En  efiet,  les  dates,  dans  le  sens  propre  de  ce  mot,  ne  sont  que  lea 
indications  des  temps,  non  celles  deslieux;  les  mots  date,  dater,  dans  la 
loi  comme  partout  ailleurs,  nVxpriment  que  I'id^e  de  temps,  d^epoque ; 
Fordonnance  de  1735,  en  exigeant  pour  les  testaments  olographes  Tindi- 
-cation  des  jours,  mois  et  an,  ne  demandait  nullement  Pindication  du 
^ieu,  et  il  parait  Evident  que  le  Code  a  entendu  la  date  comme  Penten^ 
-dait  cetto  ordonuance.  Tout  le  moude  est  d'accord  sur  ce  point." 
Vol.  4,  p.  7.  Le  principe  nous  paratt  etre  que  la  date,  qui  est  exig^e 
par  Particle  970,  est  celle  du  jour,  du  mois,  et  de  Pannee.*'  Demol- 
ombe,  vol.  21,  p.  77.  Merlin  verbo  Testaments,  vol.  13,  p.  595;  Serey 
Code  Civil,  art.  970,  p.  427. 

It  is  essential,  therefore,  to  specify  the  day,  month  and  year  to  give 
a  date  to  a  testament,  in  the  sense  of  article  1588  of  the  Civil  Code. 
It  is  insisted,  however,  that  the  said  witnesses  state  ''  that  the  will  was 
dated  '* — that  is  true;  but  to  hold  that  such  a  declaration  in  regard  to 
a  lost  testament  is  sufficient  would  be  to  substitute  the  opinions  or 
judgments  of  the  witnesses  for  that  of  the  court.  If  the  will  was 
dated,  what  was  the  date  ?  The  witnesses  fail  to  inform  us,  except  as 
iibove  stated.     There  is  not  a  jot  or  tittle  of  evidence  to  prove  the  will 
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was  dated  thirteenth  July,  and  we  are  at  a  Iobs  to  imagine  how  that 
date  happened  to  be  given  to  the  will,  when  it  was  probated  in  1856* 
Again,  these  witnesses  did  not  see  the  lost  will  at  the  same  time,  but 
out  ot  the  presence  of  each  other ;  it  can  not  be  certain,  therefore,  that 
they  testify  in  regard  to  the  same  will,  as  they  have  not  stated  the 
date  of  the  will. 

The  witnesses  do  not  state  that  they  ever  saw  Clark  write  or  sign 
his  name — they  do  not  even  say  that  they  were  acquainted  wiih  his 
handwriting.  From  the  intimacy  between  Clark  and  Bellechasse  it  is 
probable  that  he  was  familiar  with  his  haml-writlng,  but  it  is  not 
probable  that  Mrs.  Harper  was  so.  There  is  nothing  in  the  record  to 
suggest  that  she  ever  saw  any  of  his  writing,  except  the  will,  which  he 
gave  her  to  read,  and  which  she  saw  but  once.  But  we  are  not  per- 
mitted to  imagine  what  their  knowledge  was,  when  the  law  requires 
proof  to  be  mad^  of  the  fact.  Article  1655  of  the  Civil  Code  provides 
that ''  the  olographic  testament  shall  be  opened,  if  it  be  sealed;  and  it 
must  be  acknowledged  and  proved  by  the  declaration  of  two  credible 
persons,  ^^ho  must  attest  that  thfy  recognize  the  testament  as  being 
entirely  written,  dated  and  signed  in  the  testator's  hand- writing,  as 
having  often  seen  him  write  and  sign  during  his  life  time." 

The  light  to  make  a  testament  at  all  is  derived  from  the  law.  The 
Legislature,  which  conferred  the  right,  could  undoubtedly  impose 
such  rules  for  the  probate  of  wills  as  it  deemed  proper;  and  those 
rules  or  restrictions  are  obligatory  upon  courts.  If  we  are  at  liberty 
to  disregard  one  part  of  this  article  of  *he  Code,  we  can  disregard  it 
entirely.  And,  instead  of  two  witnesses,  the  court  might  be  satisfied 
with  one,  or  with  no  witness  at  all;  substituting  in  lieu  of  witnesses, 
letters  of  the  testator  to  enable  the  court  to  decide  from  a  comparison 
of  band- writing;  or,  in  case  of  the  loss  of  the  will,  receiving  the 
proved  declarations  of  the  deceased.  That  would  be  setting  aside  the 
provisions  of  article  1655  of  the  Code,  and  would  certainly  be  legisla- 
tion on  the  part  of  the  court;  and  it  is  as  certainly  unauthorized,  when 
there  exists  positive  legislation  on  the  subject,  upon  which  t!ie  court 
is  required  to  act.  That  the  provisions  of  article  1655  are  obligatory 
upon  the  courts,  was  held  in  the  following  cases:  9  An.  149,  Succes- 
sion of  Eubanks:  18  An.  444,  Fox  v.  McDonogh's  succession ;  23  An. 
117,  Sheppard  will  case. 

But,  if  the  court  were  permitted  to  infer  that  Harper  and  Belle- 
chasse had  seen  Clark  often  write  and  sign,  still  the  evidence  would 
fail  to  satisfy  us  that  reliance  could  be  placed  in  the  testimony  of 
Bellechasse.  His  letters  written  in  1814  and  within  a  few  years  there- 
after, can  not  be  reconciled  with  his  testimony  given  in  1834  aid  1837. 
In  his  letter  to  Relf,  dated  twenty-third  October,  1822,  he  writes : 

''  Je  ne  puis  done  rien  changer  k  ma  declaration,  sans  me  parjurer  te- 
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ouvrft  la  porte  k  un  proems  qne  MUIe  Mira  aurait  droic  de  me  faire;  de 
plus,  que  puis-je  vous  dire  dans  un  Douveau  pouvoir?  Surbout  ne 
m^ayant  pas  reovoy^  le  premier:  je  ne  paid  avoir  exactement  pre- 
sentee les  expressions  de  Clark  ;  je  pourrais  m'en  ecarter  involontaire- 
ment,  ce  que  je  n*ai  pa  faire  k  I'^poqiic  de  mon  acte  d6claratoire,  oh 
elles  se  trouvaient  encore  gr.iv6es  dans  ma  m^moire.  Neamoius,  et 
relativement  k  M'lle  Caroline,  je  puis  dire,  et  meine  jurer,  que  Clark 
Clark  avait  uue  trop  belle  Ame  et  le  ccEur  trop  bien  plac^'  pour  avoir 
ete  capable,  ayant  deux  enfans  quUl  adoniit,  d^en  avoir  voulu  favoriser 
nne,  en  laissant  Pautre  expo^iee  k  mendier  son  pain  et  livr^e  aux  vi- 
cissitudes qu^entraine  la  mis^re.  Je  ne  doute  pas  qne  si  le  testament 
de  Clark  ne  s'etait  perdu,  que  Ton  aurait  vu  que  la  partie  de  ces  biens 
^onfi^s  au  Chevalier  de  la  Croix  etait  designee  k  M'lle  Caroline,  comme 
pent  I'affirmer  Mr.  et  Mde.  Harper,  qui  assure  que  Clark  leur  en  avait 
fait  Paveu,"  etc. 

From  this  letter  it  is  apparent  that  he  did  not  know  the  contents  of 
the  will,  for  he  expresses  the  belief  that  the  lost  will  contained  pro- 
visions which  would  have  shown  that  the  property  confideil  to  De  la 
Croix  by  Clark  was  intended  for  Caroline.  It  shows  also  that  Mrs. 
Harper  had  assure  i  him  that  Clark  iiad  told  her  the  same  fact.  If  she 
had  read  the  will  why  did  she  have  to  state  what  Clark  had  told  her 
about  itf  The  letter  shows  that  even  at  that  date  he  himself  could 
not  trust  to  his  memory  in  regard  to  the  details  of  a  trust  confided  to 
him;  yet,  twelve  years  later  he  undertook  to  tell  the  details  of  the 
will  of  Ciark.  In  this  letter  he  says  Clark  had  two  children  whom  he 
«dored,  while  in  his  testimony  he  swears  that  he  **  never  heard  said 
Daniel  Clark  speak  of  having  any  other  child  besides  the  said  Myra." 
Again,  in  his  letter  to  Daniel  W.  Coxe,  he  writes  that  Relf  wivs  one  of 
the  executors  named  in  the  will  of  1813,  and  in  his  testimony  he  says 
he  was  not.  He  swears  that  Clark  had  lost  confi  lence  in  Relf,  while 
Boisfontaine,  Cannon  and  others  swear  he  had  not,  and  all  the  written 
evidence  in  the  record,  bearing  on  the  subject,  goes  to  contradict 
him. 

But  it  is  not  necessary  to  expose  further  the  unreliability  of  his  tes- 
timony ;  nor  to  comment  npon  the  testimony  of  Mrs.  Harper  in  regard 
to  the  will,  given  nearly  a  quarter  of  a  century  after  she  had  read  the 
will.  The  laws  of  Louisiana  does  not  allow  a  lost  will  to  be  estab- 
lished by  the  ''  dim  recollections,  imaginations  or  inventions  of  anile 
gossips,'*  as,  we  trust,  we  have  shown  already.  Here,  as  elsewhere, 
those  propounding  a  lost  testament  must  prove  by  competent  evidence 
that  the  will  was  duly  executed  by  the  testator,  and  that  it  was  in 
existence  at  the  time  of  his  death. 

We  have  arrived  at  the  iollowing  conclusions  : 

That  the  evidence  does  not  rebut  the  presumption  of  law,  that  the 
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will  was  destroyed  by  Clark  himself,  the  will  having  been  last  seen  ini 
his  possession. 

That  in  establishing  a  lost  will  all  the  essentials  of  a  will  must  be- 
proved;  and  in  this  case  one  of  the  essentials,  to  wit,  a  date,  has  not 
been  proved. 

That  two  creditable  persons,  who  have  often  seen  the  testator  write 
and  sign,  are  necessary  to  prove  an  olographic  will ;;  and  the  witnesses- 
in  this  case  are  not  shown  to  have  had  any  knowledge  of  the  hand- 
writing of  the  testator. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tlie  judgment  of 
the  court  a  qua  be  affirmed  with  cos^8  of  appeal. 


Howell,  J.,  dissenting.    I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court  on  several  important  points  in  this  case,  two  of 
which,  I  think,  are  fatal  to  plaintiffs'  deniand. 

The  action  is  one  to  revoke  a  will  and  recall  the  probate  thereof  as 
null,  and  I  can  find  no  interest  in  the  plaintiffs  sufficient  to  authorize 
them  to  bring  suit  in  the  probate  court.  They  do  not  allege  them- 
selves to  be  heirs  of  the  testator  or  (in  direct  terms)  to  have  derived 
title  to  property  from  his  estate  through  a  forced  heir  or  other  person,, 
and  therefore  they  have  no  right  of  action. 

But,  it  they  have  such  interest  as  will  maintain  the  action  of  nullity 
of  a  testament,  they  must  be  held  liable  to  the  law  of  Louisiana  fixing 
the  prescription  of  such  actions.  Tlieir  allegation  that  they  can  not 
contest  the  validity  of  the  will  in  the  Circuit  Court  of  the  United 
States,  where  they  say  they  are  sued  by  the  defendant  for  certain  lands, 
on  account  of  the  peculiar  jurisdiction  thereof,,  can  not,  in  my  opinion, 
change  the  rules  of  pleading,  the  relations  of  parties  and  the  laws- 
relating  thereto  and  governing  the  rights  ot  litigants,  so  as  to  main- 
tain them  in  the  attitude  of  defendants,  using  as  a  shield  what  in 
their  suit  they  wield  as  a  weapon  of  attack.  It  the  defendant  had  a 
right  to  sue  them  in  the  United  States  Circuit  Court,  common  justice 
would  accord  to  them  there  all  the  defenses  to  which  they  are  justly 
and  legally  entitled.  But  if  it  be  tiue  th  it  they  can  not  show  in  that 
court,  as  they  allege,  that  the  will  or  its  probate  is  not  valid  as  to 
them,  it  is  their  misfortune,  for  which  the  laws  and  the  courts  of  Louis- 
iana are  not  responsible,  and  we  are  not  authorized,  in  my  opinion,  to 
bend  the  law  to  meet  their  case. 

I  think  the  action,  if  properly  brought,  is  prescribed  by  five  years 
under  article  3542  (3507)  of  the  Civil  Code,  and  that  the  judgment  of 
the  lower  court  should  be  reversed  and  plaintiffs'  suit  be  dismissed. 

Rehearing  refused. 

Writ  of  error  granted  March  31,  1873>  by  Hon.  Joseph  Bradley, 
Associate  Justice  Supreme  Court  of  the  United  States^ 
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No.  4502. 
J.  0.  Pierce,  Jr.,  v.  Wm.  Clark  and  Sheriff. 

The  title  t^o  property  can  not  be  attacked  collaterally,  and  where  a  Judgment  creditor  seizesr 
property  as  belonging  to  his  judgment  debtor,  but  the  title  to  which  stands  in  the  name 
of  another,  he  assumes  the  burden  of  showing  simulation. 

The  otject  of  registry  both  of  sales  and  mortgages  is  notice,  and  when  the  recorder  registers 
a  private  sale,  whether  he  has  done  so  on  sufficient  proof  is  immaterial  as  regards  notice 
to  the  public  ;  the  object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are  affected. 

The  failure  of  the  recorder  to  inscribe  with  the  instrument  the  proof  upon  which  he  admits 
it  to  registry  does  not  render  the  registry  null. 

APPEAL  from    the  Thirteenth  Judicial  District   Court,  parish  of 
Carroll.     Hough,  J.     Sparrow  &  Montgomery,  iov  plaintiff  and  ap- 
pellant.   J,  E.  Leonard,  for  defendants  and  appellees. 

Howell,  J.  The  plaintiff  has  injoint'd  the  sale  of  an  undiyided 
half  of  the  Oakland  plantation,  in  Carroll  parish,  on  the  ground  that 
he  i.s  the  owner  thereof  by  purchase  in  good  faith  and  for  a  valuable 
consideration,  with  actual  possession  from  the  date  of  his  purchase. 
He  asked  also  for  damages.  The  defendant,  Clark,  charged  that  t^ie 
sale  to  plaintiff  by  his  father,  the  debtor  of .  deponent,  is  simulated  and 
was  entered  into  for  the  purpose  of  screening  the  property  of  the  said 
debtor,  who  was  then  insolvent,  from  his  creditors.  He  prayed  for  a 
dissolution  of  the  injunction  withdamai  es.  From  a  judgment  in  favor 
of  defendant  dissolving  the  injunction  without  damages  the  plaintiff 
has  appealed. 

It  is  the  well  settled  jurisprudence  of  this  court  that  the  title  to 
property  can  not  be  attacked  collaterally,  and  that  where  a  judgment 
creditor  s^eizes  property  as  belonging  to  his  judgment  debtor,  but  the 
title  to  which  stands  in  the  name  of  another,  he  assumes  the  burden  of 
showing  simulation.  The  counsel  for  defendant  contends  that  simula- 
tion in  this  case  is  shown  by  the  fact  that  the  title  of  plaintiff  is  by  act 
under  private  signature,  which  was  not  recorded  according  to  law,  so 
as  to  have  effect  against  creditors  and  third  persons,  and  was  Jiot 
attended  by  actual  delivery.  The  act  was  recorded  in  due  time,  but 
the  proof,  taken  at  the  time,  by  which  it  was  admitted  to  registry  was 
not  recorded,  nor  was  a  certificate  of  the  acknowledgment  of  the  party 
recorded,  whicli,  it  is  contended,  is  essential  under  article  2253  R.  C. 
C,  which  reads : 

"The  record  of  an  act  under  private  signature,  purporting  to  be  a 
sale  or  exchange  of  real  property,  shall  not  have  effect  against  creditors 
or  bona  fide  purchasers,  unless,  previous  to  its  being  recorded  it  was 
acknowledged  by  the  party,  or  proved  by  the  oath  of  one  of  the  sub- 
scribing witnesses,  an<l  the  certificate  of  such  acknowledgment  be 
signed  by  the  parish  recorder,  a  notary  or  a  justice  of  the  peace,  and 
recorded  with  the  instrument." 
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The  question  is:  Is  the  record  of  ao  act  under  private  signature 
without  any  effect,  if  it  does  not  contain  the  proof  upon  which  the  act 
was  admitted  to  registry  or  record  f 

The  object  of  registry,  both  of  sales  and  mortgages,  is  notice;  and 
when  the  recorder  registers  a  private  sale,  whether  he  have  done  so  on 
sufficient  proof,  is  immaterial  as  regards  notice  to  the  public;  the 
object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are  affected. 
9  An.  547;  10  An.  502;  5  An.  225  ;  6  An.  242;  2  An.  251 ;  21  An.  241. 
In  14  An.  701  it  is  said  :  *'  A  private  act  once  registered  in  the  record- 
er's office  becomes  authentic,  giving  notice  to  creditors  and  third  per- 
sons.'' And  in  11  An.  533,  where  this  question  was  directly  presented, 
it  is  said :  ''  It  is  the  recording  of  the  titles  in  the  proper  office  which 
is  notice  to  third  parties,  and  not  the  testimony  upon  which  the  parish 
judge  or  recorder  may  have  admitted  the  instrument  to  record." 

From  these  rulings  the  doctrine  is  clearly  deduced  that  the  failure 
of  the  recorder  to  inscribe  with  the  instrument  the  proof  upon  which 
•he  admits  it  to  registry  does  not  render  the  registry  null. 

There  is  satisfactory  evidence  that  the  purchaser  obtained  actual 
possession  of  the  property  as  to  his  vendor  at  the  time  of  the  sale. 

The  motion  to  dismiss  is  not  sustained,  the  matter  in  dispute  being 
•largely  over  $500. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  perpetuated,  with  fifty  dollars  as 
attorn ev's  fee  and  costs  in  both  courts. 

Rehearing  refused. 


_  No.  2705. 

114  6541  C.  A.  &  L.  L.  Conrad  v.  Edward  W.  Burbank. 

114    655| 

"^Where  one  of  the  joint  owners  ot  property  claims  from  the  other  parties  commiaai  ns 
for  collecting  rents  and  keeping  the  premises  in  repair,  he  must  show  an  agreement  on 
which  to  hase  bis  charge. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
mont,  J.  Conrad  dt  SonSy  for  plaintiffs  and  appellants.  Fellows  (& 
Mills,  for  defendant  and  appellee. 

Justices  concurr.ng:  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Howell,  J.  Plaintiffs  sued  defendant  for  a  certain  sum  as  rents  of 
premises  owned  in  common  by  the  parties.  Defendant  admitted 
indebtedness  of  a  part  of  the  claim  and  set  up  payments,  expenses  and 
commissions  as  an  offset  to  the  balance.  Judgment  was  rendered  for 
the  amount  acknowledged  (see  24  An.  17),  and  the  contest  now  relates 
to  the  balance.  The  admission  by  plaintiffs  of  the  account  furnished 
by  the  defendant  was  conditional,  and  it  devolves  on  the  latter  to 
•establish  its  correctness. 
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Claiming  to  be  a  joiut  owner  of  the  property,  be  must  show  an  agree- 
ment to  cbarge  commissions  for  recovering  rents  and  keeping  the 
premises  in  repair.  This  he  has  not  done.  Nor  can  he  cbarge  plain- 
tiffs with  the  premiums  on  insurance,  as  it  is  shown  that  the  insurance 
covered  only  his  own  interest.  The  items  then  of  his  account  for 
commissions  and  premiums  must  be  rejected. 

Of  other  disbursements  the  only  proof  in  the  record  is  of  the  follow- 
ing, to  wit:  Haller's  bill  $57  75 ;  Craft's  biU  $32  70;  J.  G.  Lewis'  bill 
$115;  City  taxes  $225;  State  taxes  (two  items)  $94  75,  making  a  total 
of  $525  20  established  by  evidence. 

The  agregate  amount  of  collections  was  $4362  97;  deduct  from  this 
the  above  sum,  leaves  $3837  77  to  be  divided.  Plaintiffs'  half  is 
$1918  88;  of  this  they  received  $1355  61  under  the  former  decree, 
which  leaves  $563  27  still  due  them  by  defendant. 

Id  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiffs  recover  of  defendant  the  sum  of  $563  27  with  legal 
interest  from  judicial  demand,  and  costs  in  both  courts. 

Rehearing  relused. 


No.  4490. 
John  I.  Adams  v.  Asa  Webster. 

A  motion  for  b  new  trial  can  not  be  refascd  *'  with  a  view  of  allowiug  the  Supreme  Court  to 
pass  npon  the  righte  of  the  parties,  under  the  conviction  that  it  is  more  than  useless  to 
put  the  parties  to  additional  and  unnecessary  expense  by  submittiujr  the  case  to  another 
Jury  which  would  be  composed  as  the  one  which  tried  the  case  under  existing  laws.*' 

This  mode  of  proceeding  and  such  strictures  made  in  advance  on  the  Jury  to  which  it  might 
be  sabmitted,  can  not  be  sanctioned. 

Where  the  judge  in  a  lower  court  is  satisfied  that  tlie  verdict  of  a  Jury  is  wrong,  it  is  his 
doty  to  grant  a  new  trial  and  not  indirectly  deprive  <he  party  ol  a  trial  by  Jury,  by 
rendering  what  he  believes  to  be  an  improper  and  unjust  judgment  with  the  view  of 
having  it  revised  on  appeal.  It  might  be  that  the  verdict,  on  a  second  trial,  would  prove 
satisfactory  to  1x>th  parties. 

APPEAL  from  the  Fifteenth  District  Court,  parish  of  Lafourche. 
Beattie,  J.     Trial  by  jury.     Ooode  &  Bush,  for  plaintiff  and  ap- 
pellant.   Jourdan.  for  deieudant  and  appellee. 
Justices  concurring :  Ludeliug,  Tuliaferro,  Howell,  Morgan. 
IIowELL,  J.      This  is  a  suit  on   two   promissory   notes  made  by 
defendant,  Webster,  to  the  order  of  and  indorsed  by  one  J.  F.  Thomp- 
son, and  secured  by  mortgage  on  certain  property  in  the  town  of 
Thibodaux,  sold  by  Thompson  to  Webster  on  the  twentieth  of  No- 
vember, 1865.    The  defense  is  that  said  notes  are  the  property  of 
defendant^  that  Thompson  and  the  plaintifif  were  commercial  partners 
from  1864  till  recently ;  that  at,  before  and  after  the  matuiity  of  said 
notes,  Thompson  had  in   his  hands  money  and   proceeds  of  cotton, 
8 
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amouDtiDg  to  $5440  of  defendant'e,  deposited  from  October  6,  1865,  to* 
the  institution  of  this  suit,  as  per  account  annexed,  which  he  refuses 
to  pay ;  that  Thompson  haying  these  notes  in  bis  hands  should  have- 
canceled  them  as  the  most  onerous  debt;  that  Thompson  held  the  said' 
notes  and  the  said  dep'^sit  as  partner  or  agent  of  plaintiff;  that  if 
they  were  transferred  to  Adams,  it  was  long  after  their  maturity  and 
they  are  subject  to  equities.  He  pleads  compensation  and  prays  judg- 
ment in  reconvention  for  the  cancellation  of  the  notes  and  for  tlia 
difference  between  the  amount  of  the  said  notes  and  the  deposit,  and' 
propounds  interrogatories  on  facts  and  articles  to  plaintiff. 

The  case  was  tried  before  a  jury,  and  the  plaintiff  having  introduced 
in  evidence  his  own  answers  to  iuterrogatorii>s,  the  two  notes,  the  act 
of  sale  from  Thompson  to  Webster,  the  defendant;  the  answer,, 
amended  answer  and  exception  of  defendant;  his  affidavit  for  a  jury 
and  his  demands  in  compensation  and  reconvention,  a  verdict  wa& 
rendered  in  favor  of  defendant  and  judgment  accordingly  given  there- 
on. Plaintifi  made  a  motion  for  a  new  trial,  in  which  he  suggested  that 
as  juries  are  composed  under  existing  laws  he  could  not  *'  expect  any 
change  as  to  the  future  verdict  of  any  jury  which  may  be  impanneled 
hereafter  to  try  the  case;  *'  upon  which  the  judge  a  quo  remarked,  *'  the 
motion  for  a  new  trial  would  undoubtedly  be  granted,  but  the  court  haa 
refused  the  new  trial  with  a  view  of  allowing  the  Supreme  Court  t<> 
pass  upon  the  rights  of  the  parties,  under  the  conyiction  that  it  is  more 
than  useless  to  put  the  parties  to  additional  and  unnecessary  expense 
by  submitting  the  case  to  another  jury,  which  would  be  composed  as 
the  one  which  tried  the  case  under  existing  laws.'' 

We  can  not  sanction  this  mode  of  proceeding  or  the  above  stricture 
on  the  laws  relative  to  juries  and  the  censure  in  advance  of  a  jury  to* 
which  the  case  might  be  submitted.  When  the  judge  in  the  lower 
court  is  satisfied  that  the  verdict  of  a  jury  is  wrong,  it  is  his  duty  to 
grant  a  new  trial,  and  not  indirectly  deprive  the  party  of  a  trial  by 
jury,  by  rendering  what  he  believes  to  be  an  improper  and  unjust 
judgment  with  the  view  of  having  it  reversed  on  appeal.  It  might  be 
that  the  verdict  on  a  second  trial  would  prove  to  be  satisfactory  to  both- 
parties.  In  this  case  the  application  for  a  new  trial  should  have 
been  granted,  and  the  case  for  this  reason  must  be  remanded.  Ai^ 
examination  into  the  record  convinces  us  also  that  the  ends  of  justice 
will  be  subserved  by  remanding  it. 

It  is  therelore  ordered  that  the  judgment  and  verdict  herein  be  set 
aside  and  reversed,  and  that  this  case  be  remanded  to  the  lower  court 
to  be  proceeded  in  according  to  law,  costs  of  appeal  to  be  paid  by 
appellee. 

Rehearing  refused. 
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No.  4438. 
The  State  t;.  James  Branch. 

.Where  a  motion  aa  to  the  disqaalificationa  of  a  grand  Juror,  which  rested  on  questions  of 
facts,  was  overruled,  and  no  bill  of  exceptions  taken ; 

field — That  the  court  could  not  look  into  the  correctness  of  the  ruling,  not  having  jurisdic- 
tion of  facts  in  criminal  causes. 

Where,  before  sentence  was  passed,  a  motion  was  made  on  behi^f  of  the  defendant  in  arrest 
of  judgment,  on  the  ground  that  the  drawing  oi  the  grand  jury  was  illegal,  as  shown  by 
the  minutes  of  the  court,  and  where,  on  the  trial  of  said  motion,  the  minutes  were  al- 
lowed to  be  corrected  and  a  bill  of  exceptions  taken  thereto ; 

Held — That  the  minutes  can  at  any  time  be  corrected  to  make  them  correspond  with  the 
truth,  and  being  under  the  eye  of  the  judge,  who  by  law  takes  part  in  the  proceeding,  no 
evidence  is  necessary. 

APPEAL  from  the  Fourteenth  District  Court,  parish  of  Oaachita. 
hay,  J.  Criminal  case.  Distiict  Attorney,  for  the  State.  Bich- 
ardson  <&  McEnery,  for  defendant  and  appellant. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wylj  and  Morgan. 

Howell,  J.  The  defendant,  having  been  found  guilty  of  shooting 
with  the  intent  to  commit  murder,  has  appealed  from  a  judgment 
sentencing  him  to  imprisonment  at  hard  labor  in  the  State  Peniten- 
tiary for  the  term  of  live  years. 

After  verdict,  a  motion  for  a  new  trial  was  made,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the  evidence,  and  afterwards, 
an  ameuded  motion,  supported  by  defendant's  affidavit,  was  made  on 
the  ground  that  '^  William  Hamilton,  one  of  the  grand  jurors,  who 
constituted  the  grand  jury  which  found  and  presented  the  indictment 
in  this  case  against  the  defendant  was  not  a  duly  qualified  elector  of 
the  State  of  Louisiana  at  the  time  he  was  selected,  impanneled,  sworn 
and  charged  us  a  grand  juror;  that  the  said  Hamilton  was  not  twenty- 
one  years  of  age  at  the  date  of  his  pretended  registry,  but  a  minor 
and  was  not  a  competent  juror." 

These  motions  were  overruled,  but  no  bill  of  exceptions  was  taken, 
and  hence  we  can  not  look  into  the  correctness  of  the  ruling,  not  hav- 
ing jurisdiction  of  facts  in  criminal  causes. 

Before  sentence  was  passed  the  defendant  filed  a  motion  in  arrest  of 
judgment  on  the  ground  **that  the  name  of  A.  F.  Flournoy,  foreman 
of  the  grand  jury,  was  drawn  from  the  box  with  the  other  grand  jurors, 
and  not  selected  as  required  by  law,  and  the  drawing  of  the  jury  was 
therefore  illegal,  as  shown  by  the  minutes  of  the  court." 

From  the  bill  of  exceptions  taken  to  the  ruling  of  the  judge  on  this 
motion,  it  appears  that  on  the  trial  thereof  the  district  attorney  moved 
the  court  to  coirect  the  minutes  of  the  court  so  as  to  show  that  the 
said  ^*A.  F.  Flournoy  was  appointed  foreman  of  the  grand  jury, 
whereupon  the  following  fifteen  grand  jurors  were  drawn,  and  to- 
gether with  their  foreman  impanneled,  sworn  and  charged  by  the 
court  as  the  grand  jury  for  this  term."    It  was  objected  that  this  cor- 
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rection  coulfl  not  be  made  after  the  trial  and  without  evidence.  We 
think  the  judge  did  not  err.  The  minutes  can  at  any  time  be  cor- 
rected, as  was  done,  to  make  them  correspond  with  the  truth,  and 
being  under  tlie  eye  ot  the  judge,  who  by  law  takes  part  in  the  pro- 
ceeding, no  evidence  is  necessary. 
Judgment  affirmed. 


No.  4552. 
11161040  Succession  of  John  Heitzler — M.  Frank  in  opposition. 

Where  it  was  allef^ed,  in  oppoaition  to  the  claim  of  a  neoessitoas  widow,  that  the  ad  Indication 
of  a  debtor's  property  to  himself,  created  the  vendor's  privilege  to  secure  the  twelve 
mouths  bond  which  he  gave ; 

Held  -That  an  abjudication  of  this  character  does  not  creat«  the  vendor's  privilege,  because 
it  does  not  transfer  the  ownership  of  the  property,  nor  change  the  nature  of  the  title  and 
poesession;  that  it  neither  satisfies  the  judgment,  nor  novates  the  debt;  that  it  is  not 
strictly  a  sale,  but  only  a  means  by  which  a  creditor  acquires  additional  security  for  his 
debt. 

APPEAL  from  the  Parish  Court,  parish  of  East  Feliciana.  Pipkin,  J. 
2).  J.  Wedge,  for  administrator  and  appellant.  D.  C,  Hardee,  for 
M.  Frank,  opposer  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Wyly. 

Wyly,  J.  Michael  Frank  opposed  the  final  account  of  the  adminis- 
trator of  the  succession  of  John  Heitzler,  on  the  ground  that  his  claim 
of  $435  is  a  mortgage  and  vendor's  privilege  debt,  and  should  be  paid 
out  of  the  funds  to  be  distributed  in  preference  to  the  claim  for  $1000 
set  up  by  the  necessitous  widow  of  the  deceased,  the  funds  being  in- 
sufficient to  pay  all  the  debts. 

The  court  maintained  the  opposition;  the  administrator  and  the 
surviving  widow  have  appealed. 

It  appears  that  the  debt  due  to  Frank  is  evidenced  by  a  twelve 
months  bond  given  by  John  Heitzler  at  the  sale  of  his  own  property 
by  a  judgment  creditor. 

The  question  if^  does  the  adjudication  of  a  debtor's  property  to  him- 
self create  the  vendor's  privilege  to  secure  the  twelve  mouths  bond 
which  he  gives.  It  the  claim  of  the  opponent  be  secured  by  the 
vendor's  privilege^  the  court  did  not  err  in  allowing  it  to  be  paid  by 
preference  over  that  of  the  necessitous  widow.  We  think  an  adjudi- 
cation of  this  character  does  not  create  the  vendor's  privilege,  because 
it  does  not  transfer  the  ownership  of  the  property,  nor  change  the 
cliaracter  of  the  title  and  possession.  It  neither  satisfies  the  judgment 
oor  novates  the  debt;  it  is  not  strictly  a  sale,  but  only  a  means  by 
whicli  a  creditor  acquires  additional  security  for  his  debt.  12  R.  206 ; 
2  M.  178,  328,  331 ;  7  N.  S.  221 ;  9  La.  92  j  8  R.  180;  10  R.  154;  2  An. 
239  f  3  An.  331;  11  An.  184. 
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As  there  waa  do  sale  there  was  no  vendor's  privilege.  The  court 
therefore  erred  in  allowing  the  claim  of  the  opponent  in  preference 
to  that  of  the  necessitous  widow.  Revised  Statutes  of  1870,  sec- 
tion 1693. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  is  ordered  that  the  claim  of  one  thousand  dollars  set  up  by  the 
necessitous  widow  be  allowed  as  a  preference  claim  ;  that  the  claim  of 
the  opponent  be  placed  on  the  final  account  as  an  ordinary  debt,  and 
that  the  account  as  thus  amended  be  homologated  and  become  the 
judgment  of  the  court. 

It  is  iurther  ordered  that  appellee  pay  costs  of  appeal. 


No.  4501. 
John  I.  Adams  v.  Asa  Webster. 

Where  A  as  assignee  of  B  sued  C  on  an  open  account,  and  C  alleged  in  anuwcr  that  lie  had 

deposited  with  B  a  large  sam  of  money  before  the  transfer  to  A,  which  had  not  bc^en 

aceoonted  for,  and  pleaded  conipeusation ; 
Held — ^That  C,  under  the  pleadings,  did  not  owe  B  the  amount  set  out  in  the  account  sued 

on ;  that  he  ceuld  transfer  to  A  only  such  rightH  an  he  possessed ;  that  coiiipoiii»ation  took 

place,  and  that  C  should  have  the  opportunity  to  show  it. 

APPEAL  from  the  Fifteenth  District  Court,  parish  of  Lafourche. 
Beattiej  J.  Trial  by  jury.  B.  D,  Jourdan,  for  defendant  and 
appellant.    Bush  &  Goode,  for  plaintiff  and  appellee. 

Justices  concurring:     Ludeling,  Taliafurro,  Howell,  Wyly,  Morgan. 

Howell,  J.  The  plaiutiffy  as  assignee  of  one  J.  F.  Thompson,  sues 
the  defendant  on  an  open  account,  and  the  only  question  now  before 
us,  as  stated  by  plain  tiff  *s  counsel  is,  should  or  not  the  evidence, 
offered  by  defendant  to  prove  his  claim  in  compensation  and  reconven- 
tion be  admitted  Y 

We  think  it  should.  Thompson  could  transfer  to  Adams  only  such 
rights  as  he  x)osse8sed,  and  if  it  be  true,  as  alleged  by  the  defendant, 
that  he  had  deposited  with  Thompson  a  large  sura  of  money  before 
the  transfer  to  Adams,  which  lias  not  been  accounted  for,  the  defend- 
ant did  not  owe  Thompson  the  amount  set  out  in  the  account  sued  on. 
In  other  words,  compensation  took  place,  and  the  defendant  sliould, 
under  the  pleadings,  have  the  opportunity  to  show  it. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  this  cause  be  remanded  to  the  lower  court  with  instructions  to 
the  judge  thereof  to  admit  evidence  to  establish  the  plea  of  compen- 
sation, and  to  be  proceeded  in  according  to  law.  Appellee  to  pay 
costs  of  appeal. 

Rehearing  refused. 
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Looke,  Tutrix,  v.  BaiTow. 

No.  4487. 
E.  Locke,  Tutrix  v,  Robert  R.  Barrow. 

A  judgment  of  nonsuit  based  upon  the  mere  failure  of  a  plaintiff  to  appear,  can  not  be  re- 
garded as  a  Toluntary  abaudonment  of  the  claim.  The  suit  was  sufScient  to  interrupt 
prescription. 

'Where  it  might  be  true  that,  technically,  a  widow  had  never  qualified  as  administratrix  of 
her  husbaud's  suooession,  yet  where  she  qualified  as  tutrix  to  her  minor  children,  she 
necessarily  became  administratrix  of  his  succession,  and  payment  to  her  as  such  of  a 
debt  due  to  the  succession  would  be  vaUd. 

APPEAL  from  the  FiftecDth  District  Court,  parish  of  Terrebonne. 
Louis  Westf  Acting  Judge.  Tobias  Gibson,  BreauXy  Fenner  (&  EaXlj 
for  plaintiff  and  appellant.     F,  8,  Goode,  for  defendnnt  and  appellee. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Morgan,  J.  Plaintiff  seeks  to  recover  from  the  defendant  the 
amount  of  two  promissory  notes  drawn  by  him  to  the  order  of  Samuel 
Locke,  dated  March  17,  1865,  payable  twelve  months  after  date,  one 
for  $553  27,  and  one  for  $634  38,  upon  which  plaintiff  acknowledges 
the  receipt  of  $50.  Citation  was  served  on  the  nineteenth  April,  1872. 
The  defense  is  prescription. 

Plaintiff  contends  that  preBcription  has  been  interrupted. 

Samuel  Locke  died  in  July,  1865.  Soon  afterwards,  Mrs.  Locke  pre- 
sented a  petition  to  the  Second  District  Court  of  New  Orleans,  repre- 
senting that  there  were  no  debts  due  by  tlie  estate,  and  praying  that 
as  natural  tutrix  and  usufructuary,  she  might  be  put  in  possession  of 
his  property,  which  was  granted.  It  is  not  denied  that  the  notes  sued 
on  formed  a  part  of  the  property  of  the  succession. 

In  1867  she  instituted  suit  on  the  notes  in  question,  in  the  name  of 
Mrs.  Emilina  Guesdon,  wi<low  of  Samuel  Locke,  and  administratrix  of 
his  succession.  The  answer  denied  that  she  was  the  duly  qualified 
administratrix  of  her  deceased  husband's  estate.  Upon  these  plead- 
ings the  case  rested  until  the  eighth  November,  1871,  when  being  as- 
signed for  trial,  and  the  plaintiff  and  her  counsel  being  absent  and 
having  been  called  at  the  courthouse  door,  and  not  answering,  judg- 
ment of  nonsuit  was  entered  against  her. 

The  defendant  claims; 

I.  That  not  having  appeared  when  called  on,  the  day  the  case  was 
fixed  for  trial,  she  must  be  held  to  have  abandoned  the  suit;  and 

II.  That  she  sued  in  a  capacity  which  she  did  not  possess,  and  that 
the  suit  did  not  interrupt  prescription. 

First — Voluntary  abandonment  does  put  an  end  to  a  suit,  and  a 
judgment  rendered  against  a  plaintiff  on  this  ground  puts  an  end  to 
the  pretensions  which  he  setup;  he  can  never  be  heard  upon  them 
again.  But  this  abandonment  must  be  express  or  positively  implied; 
for  instance,  when  he  declares  that  he  voluntarily  abandons  his  pur- 
suit ;  or  by  some  other  voluntary  act  showing  a  clear  intention  to  do 
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Locke,  Tutrix,  t.  Barrow. 

«o.  We  can  not  regard  a  judgmeDt  of  nonsuit  based  upon  tiie  mere 
failure  of  a  plaintiff  to  appear  as  a  voluntary  abandonment  of  his  claim* 
TJpon  this  point  we  give  our  adhesion  to  the  doctrine  laid  down  in  3 
L,a.  282;  11  R.  250;  7  An.  523;  8  An.  453,  469;  10  An.  331. 

Second — The  suit  instituted  by  Mrs.  Locke  was  sufficient  to  inter- 
rupt prescription.  It  may  be  true  that,  technically,  she  never  qualified 
as  adminidtratiix  of  her  husband's  succession,  but  when  she  qualified 
as  tutrix  to  her  minor  children,  she  necessarily  became  administratrix 
of  his  succession.  Payment  to  her  would  have  discharged  the  debt, 
4^nd  this  is  the  only  interest  which  the  defendant  had  in  the  matter. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  judgment  of  the 
district  court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  for  the  sum  of  eleven 
hundred  and  thirty-seven  dollars  and  sixty-five  cents,  with  eight  per 
eent.  interest  from  the  seventeenth  March,  1865,  until  paid,  appellee 
to  pay  the  costs  of  appeal 


No.  4088. 
State  op  Louisiana  ex  rel.  Attorney  General  and  al.  v.  Timothy 

DOHERTY. 

The  grant  of  power  to  the  Executive  to  remove  an  officer  for  a  certain  cause  implies  anthor- 
ity  to  judge  of  the  existence  of  that  cause.  The  power  vested  exclnsivelj-  in  Executive 
discretion  can  not  be  controlled  in  its  exercise  by  any  other  branch  of  the  government. 

'The  statute  of  1871,  creating  additional  remedy  for  embezzlement,  breach  of  trust  or  fraud, 
on  the  i>art  of  collectors  of  taxes,  in  no  manner  conflicts  with  section  1593  of  the  Revised 
Statutes  of  1870,  and  the  latter  is  not  therefore  repealed  b}*  the  former. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  DibhlCf 
J.  Trial  by  jiry.  Hornor  <&  Benedict  and  W.  W.  ffmoe,  8,  Bel- 
den,  Attorney  General,  and  A»  A.  Atoclia,  for  plaintiff  and  relator. 
JSaya  da  New  and  T.  <&  J,  Ellis,  for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Wyly  and  Morgan. 

Wyly,  J.  The  Attorney  General,  on  the  information  of  Joseph  L. 
Tharp^  brings  this  suit  in  the  name  of  the  State,  under  the  intrusion 
act,  against  the  dt  fendant  for  the  office  of  tax  collector  of  the  Sixth 
District  of  the  ci«y  of  New  Orleans,  praying  that  said  Tharp  be 
decreed  entitled  thereto,  and  that  the  defendant  be  restrained  by 
injunction  from  administering  said  office,  and  that  he  be  condemned 
to  deliver  to  the  relator  certain  books  and  other  property  belonging  to 
.the  State  and  appertaining  to  said  office. 

The  defendant  pleaded  the  general  issue,  and  averred  that  he  is  the 
•sole  and  lawful  tax  collector  for  said  district,  having  been  duly  com- 
missioned, qualified  and  inducted  into  said  office  according  to  law. 

The  case  was  tried  by  a  jury  and  the  result  was  a  judgment  on  their 
werdict  in  favor  of  the  defendant.    The  plaintiffs  appeal. 
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state  ex  rel.  Attorney  Qeneral  and  al.  t.  Doherty. 

It  appears  that  the  defendant  was  appointed  tax  collector  for  the 
Sixth  District  of  the  city  of  New  Orleans  on  the  fifth  of  March,  1872; 
and  the  relator  was  appointed  to  said  office  on  the  eighth  June,  1872, 
the  commission  of  the  latter  reciting  that  he  was  appointed  *'  vice  T. 
Doherty  removed." 

The  question  is,  had  the  Governor  authority  to  remove  the  defend- 
ant and  appoint  the  relator  ? 

Section  1593  of  the  Revised  Statutes  of  1870  declares  that  *'any 
assessor  or  member  of  the  board  of  assessors,  or  tax  collector  of  the 
city  of  New  Orleans,  or  any  State  collector,  refusing  or  failing  to  da 
his  duty,  as  prescribed  by  this  act,  shall  be  liable  to  dismissal  from 
office  by  the  Governor." 

When  the  Governor  removed  the  defendant  and  appointed  the  rela- 
tor he  decided  that  the  defendant  had  failed  or  refused  to  do  his  duty^ 
because  it  was  in  this  contingency  only  that  he  had  the  right  to  remove 
him.  However  erroneous  the  decision  of  the  Governor  as  to  that 
question  may  be,  we  do  not  think  it  can,  under  our  system  of  govern- 
ment, be  examined  by  the  courts. 

The  Legislature  created  the  office;  and  the  law  provided  that  the 
Governor  might  make  the  appointment,  and  for  a  certain  cause  remove 
the  officer  appointed  by  him. 

Here  the  law  invested  the  Governor  with  a  discretionary  power, 
which  could  alone  be  employed  by  him.  The  decision  of  all  the  court* 
of  the  State  could  not  compel  hiui  to  make  the  removal. 

The  removal  of  the  defendant  for  neglect  of  duty  was  the  exercise 
of  Executive  discretion.  The  grant  of  poller  to  the  Executive  to  re- 
move an  officer  for  a  certain  cause  implies  authority  to  judge  of  the 
existence  of  that  cause. 

The  power  vested  exclusively  in  Executive  discretion  can  not  be 
controlled  in  its  exercise  by  any  other  branch  of  the  government. 

"  The  powers  of  the  three  departments  are  not  merely  equal,  they 
are  exclusive  in  lespect  to  the  duties  assigned  to  each."  Wright  u. 
Defrees,  8  Iml.  3l>2. 

*'The  policy  of  our  constitution  and  laws  has  assignee!  to  tJie  differ- 
ent departments  of  the  State  government  distinct  and  different  duties, 
in  the  performance  of  which  it  is  intended  that  they  sh«all  be  entirely 
independent  of  each  other,  so  that  whatever  power  or  duty  is  expressly 
given  to  or  imposed  upon  the  Executive  department  is  altogether  free 
from  the  other  brandies  of  the  government."  Attorney  General  v. 
Brown,  1  Wisconsin  522. 

To  institute  the  inquiry  as  to  the  correctness  ot  the  cause  tor  which 
the  Governor  removed  the  defendant  would  be  a  direct  attack  upon 
the  independence  of  the  Executive,  ''  and  a  usurpation  of  power  sub- 
versive of  the  constitution."  See  Cooley's  Constitutional  Limitations, 
187,  and  authorities  there  cited. 
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State  ex  rel.  Attorney  General  and  aL  v.  Doherty. 

I  ' 

The  defendant  contends,  however,  that  the  Governor  had  no  author- 
ity to  remove  him  under  section  1593  of  the  Revised  Statutes  of  1870 ; 
becaase  bv  section  92  of  act  No.  42  of  the  statutes  of  1871  the  Auditor 
of  Pablic  Accounts,  upon  evidence  of  embezzlement,  breadi  of  trust 
or  fraud,  is  required  to  **  cause  the  arrest  of  such  collector,"  whose 
official  functions  shall  thereupon  be  suspended,  and  ''  the  Governor 
immediately  on  such  arrest,  shall  proceed  to  appoint  some  competent 
and  trustworthy  person."  *  *  *  *  ♦  * 

The  repealing  clause  of  tliis  statute  only  repeals  all  laws  "  contrary 
to  or  inconsistent*'  therewith. 

The  statute  of  1871,  creating  the  additional  remedy  for  embezzle- 
ment, breach  of  trust  or  fraud  on  the  part  of  the  collector,  in  no  man- 
ner conflicts  with  section  1593  of  tlie  Revised  Statutes  of  1870,  and  the 
latter  is  not  therefore  repealed  by  the  former. 

The  case  of  Downes  v.  Town e,  21  An.  490,  cited  by  the  defendant,  is 
BO  authority  in  his  behalf;  because  Downes  held  a  constitutional  office,. 
of  which  he  could  not  be  deprived  according  to  the  constitution, 
except  by  address  or  impeachment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nnlled ;  and  it  is  decreed  that  there  be  judgment  for  the  plaintiff, 
condemning  the  defendant  to  restore  to  the  relator  all  the  boolcs  and 
other  property  appertaining  to  the  office  of  tax  collector  of  the  Sixth 
District  of  the  city  of  New  Orleans,  and  also  restraining;  him  from 
exercising  or  attempting  to  exercif«e  the  duties  of  said  office,  and  de* 
creeing  that  the  relator  is  entitled  to  administer  said  office.  It  is 
further  oritered  that  the  defendant  pay  costs  of  both  courts. 

Rehearing  refused. 


No.  2765. 

Eureka    Insurance   Company  v,    J.   W.   Tobin    and    George    A. 

Williams. 

'Where  the  sail  waa  on  promlMory  notes  given  as  premiums  on  policies  of  insorance  to  a 
company,  and  the  plea  in  defense  a  want  of  consideratiou,  on  the  ground  that  the  policies, 
if  issued,  were  not  in  accordance  with  the  instructions  from  ihe  party  intending  to  be 
insured  to  the  agents  of  said  company,  and  did  not  cover  the  risks  stipulated  in  the 
application ;  and  where  the  issue  was  that  the  policies  never  were  issued  and  delivered 
to  the  applicant,  the  proofs,  wnich  should  be  in  the  possession  of  the  plaintiff,  not  being 
found  in  the  record,  there  will  be  a  judgment  of  nonsuit. 

APPEAL  from  the  Fourth  District  Court,  paiisli  of  Orleans.     TJi^ard, 
J.     William  Grants  for  plaintiff  and  appellant.     B.  H,  Marry  for 
defendants  and  appellants. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 
Morgan^  J.    Tobin^  one  of  the  defendants,  is,  or  wat^  on  the  twentieth 
February,  1868,  owner  of  the  Frank  Pargoud.     Williams,  the  other 
defendant,  was  his  clerk. 
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Eureka  Insurance  Company  v.  Tobin  and  'WiUlams. 

Tyler  &  Co.,  residiDg  at  Louisville,  Ky.,  are,  or  were  at  the  time 
above  designated,  iusurance  agents  for  some  Pittsburg  companies. 

Tobin,  being  about  to  leave  Louisville  with  his  siearaer,  made  appli- 
oatioD  to  Tyler  &  Co.  to  effect  iusurance  on  his  boat  for  $100,000. 
Tobin  sailed  from  Louisville  on  his  steamer,  bound  for  New  Orleans, 
before  the  insurance  was  effected  and  pending  negotiations  therefor. 
When  at  Memphis  he  received  a  letter  irom  Tyler  &  Co.,  sayiug  that 
the  insurance  could  be  had,  and  requesting  him  to  forward  his  notes 
for  the  premium  agreed  upon,  which  he  did.  The  notes  are  all  dated 
Pittsburg,  Pa.,  February  20,  1868,  although  they  were  sent  either  from 
Memphis  or  New  Orleans,  payable  to  the  order  of  Geo.  A.  Williams,  the 
-other  defendant  herein,  at  the  office  of  James  Tyler  &  Co.,  Louisville. 

The  object  of  this  suit  is  to  recover  on  some  ol  these  notes. 

It  is  in  proot  that  tlie  notes  sued  on  were  given  in  payment  of 
premiums  on  the  policies  which  were  to  have  been  obtained  by  Tyler 
•&  Co.  Some  ot  them  appear  to  have  been  given  by  Tyler  &  Co. 
directly  to  the  Eureka  company,  while  others  of  them  were  given  to 
the  Citizens'  Insurance  Company  and  the  Boatmen's  Fire  Insurance 
Company.  They  are  all  sued  upon,  however,  as  being  owned  by  the 
£areka  company,  and  their  title  is  not  specially  denied. 

Tobin*s  defense  is  want  of  consideration  in  this :  that  Tyler  &  Co. 
did  not  comply  with  the  instructions  he  had  given  them  with  reference 
to  the  risks  which  he  desired  to  be  insured  against.  That  at  the  time 
he  applied  to  Tyler  &  Co.  to  effect  the  iusurance  on  his  boat  they  ex- 
hibited to  him  certain  policies  issued  by  the  Eureka  company-,  contain- 
ing certain  terms  and  stipulations  to  which  he  was  not  willing  to 
assent,  and  to  which  he  never  did  assent,  and  that  they  promised  to 
obtain  a  policy  which  would  accord  with  his  wishes,  which  they  never 
did.  And  he  denies  that  he  ever  received  the  policies  which  should 
have  been  issued  to  him. 

Williams  says  that  he  was  merely  the  clerk  of  Tobin,  and  that  he  is 
without  interest  in  the  suit.     Further  he  adopts  Tobin's  answer. 

Tyler  &  Co.  were  the  agents  of  the  insurance  companies  in  effecting 
the  insurance  on  the  Pargoud ',  they  were  their  agents  in  contracting 
'for  the  insurance ;  in  receiving  the  policies  and  in  receiving  the 
premiums — the  not«s  given  therefor  being  payable  at  Tyler  &  Co.'s 
office.  It  was  to  the  Pittsburg  offices  that  Tyler  &  Co.  looked  for  their 
brokerage,  and  it  was  to  them,  through  his  associate,  Madeira,  that  it 
^eems  to  have  been  paid.  Unless,  therefore,  the  policies  were  issued 
in  accordance  with  Tobin's  instructions  and  to  cover  the  risks  which 
lie  desired  to  be  insured  against,  he  is  not  bound.  The  issue  that  the 
policies  were  never  issued  and  delivered  to  him,  was  expressly  tendered 
hy  the  answer,  and  the  proof,  which  should  be  in  the  possession  of  the 
plaintiff,  is  not  to  be  found  in  the  record. 
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Enreka  Inauranoe  Company  v.  Tobin  and  Williams. 

The  secretary  of  plaintiffs'  com  pan  y  swears  that  the  policies  were 
issued  to  Tyler  &  Co.,  through  Madeira,  his  associate,  at  Pittsburgh 
and  Tyler  &  Co.  acknowledge  the  receipt  of  a  letter  from  Madeira 
"conveying  policies  steamer  Frank  Pargoud  as  stated,"  but  from  what 
companies  tliese  policies  issued,  or  what  risks  they  covered,  he  does 
not  say.  Neither  have  the  plaintiffs  produced  a  copy  of  the  policies 
issued  upon  the  faith  of  the  premiums.  These  copies  must  certainly 
have  been  in  their  possession  or  under  their  control. 

E.  D.  Tyler,  who  seems  to  have  conducted  the  negotiation  for  Tyler 
&.  Co.,  swears  tbat  he  sent  the  policies  to  Tobin  from  Louisville  ^'  by 
mail  or  perhaps  by  express,"  and  that  his  recollection  is  that  Tobin 
acknowledged  their  receipt,  but  the  letter  of  acknowledgment,  which 
should  have  been  in  his  possession,  is  not  produced. 

Now  Tobin  swears  that  in  the  letter  which  he  received  at  Memphis, 
and  which  has  already  been  referred  to,  Tyler  &  Co.  wrote  him  that 
part  of  the  policies  had  been  received ;  that  they  were  not  in  accord- 
ance with  the  understanding  between  Tyler  &  Co.  and  himself,  and 
that  they  had  been  returned  to  the  office  to  be  changed ;  that  some 
time  after  he  receive  d  a  package  from  Tyler  &  Co.  containing  policies 
of  insurance ;  that  the  package  was  given  to  Williams,  clerk  of  the 
boat,  and  put  away  in  an  iron  safe ;  that  the  package  containing  the 
policies  remained  in  the  safe  for  some  months  before  he  examined 
them  ;  that  he  then  went  carefully  over  them  with  Williams,  and  found 
4ihat  the  policies  from  the  three  offices  to  which  the  notes  sued  on  in  this 
case  were  given  were  not  in  the  package,  and  had  never  been  in  his  pos- 
session; and  that  Williams,  who  did  all  his  correspondence,  wrote  to 
Tyler  informing  him  of  the  fact,  and  that  he  received  no  answer. 
Williams  swears  to  the  same  facts. 

This  evidence  is  entirely  uncontradicted. 

It  was  in  the  power  of  plaintiff  to  show  the  instructions  under 
^hich  Tyler  &  Co.  were  authorized  to  obtain  Tobin's insurance;  it  was 
in  their  power  to  show  not  only  that  the  policies  had  issued,  but  that 
they  covered  the  risks  the  defendant  wished  to  insure  against,  and 
they  should  have  shown,  if  the  fact  existed,  that  Tyler  &  Co.,  who 
were  their  agents,  not  only  received  the  policies,  but  that  they  for- 
warded them  to  the  defendant,  and  that  he  acknowledged  the  receipt 
thereof,  or  have  proved  that  they  came  into  his  possession.  In  our 
opinion  the  plaintiffs  have  not  made  out  their  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendants,  as  in  case  of  nonsuit,  plain- 
tiffs and  appellees  to  pay  the  costs. 

Rehearing  i  efused. 
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Leonie  Lepretre  v.  Barthet. 

No.  2870. 
Leonib  Lepretre  v.  Alexander  Barthet. 

The  objection  that,  when  the  release  bond  In  this  case  waa  signed  on  Uie  first  of  Jaly,  1868^ 
there  iras  no  law  authorizing  the  release  on  bond  of  property  provisionally  seissed,  is  not 
well  taken.  'It  was  authorized  by  the  act  of  the  sijcth  July,  1867.  See  Revised  Statntes 
of  1870,  section  1914. 

As  a  general  rale  the  jadicial  sarety,  a  solidary  obligor,  can  not  be  procecnled  against,  until 
the  necessary  step « are  taken  to  enforce  Judgment  against  the  principal  debtor.   K.  C.  3066. 

But  when  a  change  happens  in  the  debtor's  estate,  so  that  execution  can  not  be  issued  against 
it,  the  judgment  creditor  may  proceed  at  once  against  the  surety. 

Where  the  condition  of  the  bond  to  release  property  provisionally  seized  is,  "  that  the  debtor 
shall  pay  such  judgment  as  may  be  rendered  against  him,**  the  fact  that  the  property  thna 
seized  remains  lu  the  hands  of  the  debtor  after  the  release  bond  was  given,  does  not  disr 
charge  the  bond,  or  release  the  surety. 

APPEAL  from  tbe  Seventh  District  Court,  parish  of  Orleans.     Col- 
UnSy  J.    Alfred  Grima,  for  plaintiflf  and  appellee.     G.  Schmidt, 
for  defendant  and  appellant. 

Justices  concur,  ing :  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Wyly,  J.  Tbe  plaiutlfif  had  judgment  in  the  Thiid  District  Court, 
on  second  of  July,  1868,  against  Louise  Nicholas,  for  $438  50,  recog- 
nizing his  lessor's  privilege  on  the  movables  provisionally  seized. 
Before  said  Judgment  was  signed,  Itowever,  the  said  Louise  died.  Tho 
suit  was  transferred  to  tlie  Second  District  Court,  and  there  the  judg- 
ment was  signed  contradictorily  with  curator  of  the  deceased. 

The  plain  tifif  til  en  brought  this  suit  against  the  defendant,  the  surety 
on  the  bond  to  release  the  property  provisionally  seized  in  said  suit. 
After  a  general  denial,  the  answer  admits  tbe  signing  of  tbe  bond,  but 
denies  the  indebtedness  ot  the  party  whose  property  was  provisionally 
seized;  and  avers  that  on  the  death  ot  the  said  Louise  Nicholas  all  the 
furniture  which  hitd  been  provisionally  seized  remained  in  her  posses- 
sion, was  duly  inventoried  and  delivered  to  the  curator  of  her  succes- 
sion, apd  by  virtue  thereof  *'  the  afore:4aid  bond  by  him  given  was 
discharged  and  an  nulled. '' 

The  court  gave  judgment  for  plaintiff  for  $438  50,  and  the  defend- 
ant appealed.  The  objection  set  up  in  the  brief  that  when  the  release 
bond  was  t^igned  on  first  July,  18U8,  there  Vvas  no  law  to  authorize  the 
release  on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  bixtli  July,  1867.  See  Revised  Statutes 
of  1870,  section  191^ 

As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not  be 
proceeded  against,  until  the  necessary  steps  are  taken  to  enforce  pay- 
ment agaiu.st  the  principal  debtor.     R.  C.  3066. 

But  when  a  change  happens  in  the  debtor's  estate,  so  that  execution 
can  not  be  issued  against  it,  the  judgment  creditor  may  proceed  at 
once  against  the  surety.  Alley  v.  Hawthorn,  1  An*  122;  Trimble  v» 
Birchta,  11  An.  271 ;  Murison  t;.  Butler,  20  An.  513. 
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The  plaiDtiff,  therefore,  not  being  able  to  issae  execution  against 
the  succession  of  Loai»e  Nicholas,  had  the  right  to  proceed  against  the 
defendant,  her  judicial  surety,  to  make  him  liable  on  the  bond  given 
for  the  release  of  the  furniture  provisionally  seized. 

The  condition  of  the  bond  was.  ''that  if  the  said  defendant  shall 
satisfy  such  judgment  as  may  be  rendered  against  her,  in  the  suit 
pending  as  above  mentioned,  then  this  obligation  to  be  void,  or  else  to 
remain  in  full  force." 

Now,  after  the  release  bond  was  given,  the  ph4nti'f3f'  prosecuted  his 
suit  to  final  judgment  against  the  said  Louise  Nicholas  for  $438  50, 
and  it  has  not  been  paid.  There  may  have  been  irregularities  in  the 
proceeding  in  which  said  judgment  was  rendered;  but  on  the  merits 
the  judgment  is  sustained  by  the  proof. 

The  fact  ttiat  the  property  provisionally  seized  remained  in  the 
bands  of  the  debtor  after  the  release  bond  was  given,  did  not  dis- 
charge the  bond  or  release  the  surety.  That  was  not  the  condition  of 
the  bond.  It  was  that  the  debtor  shall  pay  ^'such  judgment  as  may 
be  rendered  against  her." 

That  Louise  Nicholas  died  after  judgment,  but  before  it  was  signed, 
and  that  it  was  transferred  to  the  Second  District  Court  and  there ^ 
signed  contradictorily  with  the  cuiator  of  the  deceased,  shows  nothing 
to  invalidate  the  judgment.     It  was  the  proper  mode  to  pursue.    We 
see  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 


No.  4533. 

Succession  of  Meraday  Neal — Opposition  to  final  account  by  the 

Heirs  of  Franklin. 

Where  the  creditors  of  a  sncceasion  opposed  the  final  account  of  the  administratrix  of  said 
sncceseion  on  the  ground  that  a  district  court  Judgment  for  several  thousand  dollars  in 
their  lavor  was  not  placed  on  said  account  and  paid ; 

Held — That  the  administratrix  could  not,  in  the  parish  court,  dispute  the  filial  judgment 
against  her  in  behalf  of  the  opponents;  first,  because  a  judgment  not  absolutely  void  can 
not  be  attacked  collaterally ;  second,  because  the  parish  court  can  not  revise  a  judgment 
of  the  district  court,  and  also  because  the  parish  court  can  i  ot  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  jurisdiction  rati&ne  materi4B. 

The  administratrix  should  not  have  omitted  to  place  the  claim  of  the  opponents  on  her  fluAl 
account  and  to  provide  for  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  ot  the  opponents  by  a  third  party. 

APPEAL  from  the  Parish  Court,  of  the  parish  of  Rapides.     Daigre, 
J.    T,  C.  Manningf  for  administratrix.    Wm,  A.  Seay^  lor  opponents. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 
Wyly^  J.     The  heirs  of  Franklin,  judgment  creditors  of  the  succes- 
sion of  Meraday  Neal,  opposed  the  final  account  of  the  administratrix 
of  said  succession  because  their  claim  for  several  tliousand  dollars  was 
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not  placed  od  said  account  and  paid.    They  opposed  every  item  of 
said  account,  and  prayed  that  it  be  not  homologated  until  their  claim 
be  placed  in  the  account  and  paid  according  to  law.    They  also  prayed 
for  a  rule  requiring  the  administratrix  to  sell  property  and  pay  their 
judgment. 

The  answer  states: 

First — That  the  balance  due  on  the  judgment  in  favor  of  the  oppo- 
nents is  only  $2?00,  as  will  appear  from  a  receipt  on  the  judgment  itself.. 

Second — A  considerable  part  of  the  balance  has  been  garnisheed  in 
respondent's  hands  by  a  creditor  of  one  of  the  opponents. 

Third — That  the  original  judgment  was  on  a  note  signed  by  her  as 
administratrix,  and  she  w4s  unable  to  bind  the  estate  thereby. 

Further  answering,  she  alleges  that  the  debt  or  claim  held  by  the 
opponents  was  partly  prescribed  when  she  gave  the  note  upon  which 
they  obtained  judgment  subsequently.  The  court  maintained  the 
opposition  and  made  tlie  rule  absolute. 

It  appears  that  the  balance  due  the  opponents  on  their  judgment  ia 
only  $2800,  with  eight  per  cent,  per  annum  interest  thereon  from  the 
first  of  January,  1870,  and  it  was  so  stated  in  the  reasons  for  judg- 
ment; b-.t  the  judge,  doubtless  through  inadvertence,  made  the  rule 
absolute  for  the  full  amount  of  the  judgment.  This  error  must  be- 
corrected. 

The  administratrix  can  not  in  the  parish  court  attack  collaterally  the 
final  judgment  of  the  district  court  against  her  in  behalf  of  the  oppo- 
nents, for  two  reasons: 

First — Because  a  judgment  not  absolutely  void  can  not  be  attacked 
collaterally. 

Second — Because  the  parish  court  can  not  revise  a  judgment  of  the 
district  court.  Also,  because  the  parish  court  can  not  determine  a 
controversy  when  the  matter  in  dispute  exceeds  $500,  for  want  of 
jurisdiction  ratione  materice. 

The  administratrix  should  not  omit  to  place  the  claim  of  the  oppo- 
nents on  the  account  and  to  provide  for  its  payment,  because  the 
process  of  garnishment  has  been  resorted  to  against  one  of  the 
opponents  by  a  third  party. 

We  think  the  court  did  not  err  in  declining  to  homologate  the  final 
account  and  discharge  the  administratrix  until  the  amount  due  on  the 
judgment  ot  the  oi  ponents  be  paid. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 
limiting  the  amount  due  the  opponents  to  twenty-eight  hundred  ddh- 
lars,  with  eiglit  per  cent,  per  annum  interest  thereon  from  first  day  of 
January,  1870,  and  as  thus  amended  let  the  judgment  be  affirmed.  It 
is  further  ordered  that  appellees  pay  costs  of  appeal. 

Rehearing  refused. 
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No.  4510. 
M.  W.  Hughes  v.  L.  M.  Pipkin. 

The  fifty-foorth  section  of  the  act  of  1870,  No.  100,  relating  to  elections,  repeals  section  1430' 
of  the  Revised  Statutes,  being  section  No.  53  of  the  act  of  March  15, 1855,  prescribing  th 
mode  of  contesting  elections,  and  the  party  commissioned  auder  the  provisions  of  said 
act  of  1870  is  prima  facie  entitle<l  to  the  otfice  he  claims. 

APPEAL  from  tlie  Fifth   District   Court,  parifth  of  East  Feliciana. 
Posey,  J.     Wickliffe  i&  Adams,  for  plaintiff  and  appellant.    McVeay 
Kernan,  Lyons  dt  Wedge,  for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell  and  Morgan. 

Taliaferro.  J.  The  facts  ot  the  case  seem  to  be  that  Hughes  and 
Kilbourne  were  opposing  candidates  for  the  office  of  Parish  Judge  of 
East  Feliciana,  at  the  general  election  held  in  November,  1872.. 
Hughes  being  returned  as  elected,  Kilbourne  on  the  twelfth  day  of 
November  brought  an  action  in  the  district  court  under  the  act  of  1855, 
claiming  that  he  was  legally  elected^  and  contested  the  election  as  be- 
tween himseU  and  his  competitor,  setting  up  various  grounds  of  ille- 
gality and  irregularity  in  the  manner  ot  conducting  the  election.. 
Pending  this  contestation,  Hughes  filed  a  rule  in  the  same  court  oi> 
the  twentieth  of  January,  1873,  on  the  defendant,  Pipkin,  to  compel 
bim  to  vacate  the  office  and  give  possession  of  it  to  the  claimant  who 
was  commissioned  on  the  seventeenth  of  December,  1872,  by  P.  B.  S- 
Pinch  back,  then  acting  Governor  of  the  State.  Pipkin  answered, 
setting  up  various  exceptions  to  the  plain  tiff  *s  pretensions,  and  aver- 
ring that  he  was  holding  over  until  the  installment  of  his  successor  and 
that  he  was  not  otherwise  interested  than  in  discharge  of  his  duty  to 
hold  the  office  until  the  party  legally  declared  entitled  to  the  office 
presented  himself.  He  plead  in  defense  ot  his  possession  all  the  de- 
fenses set  up  by  Kilbourne  in  his  petition  of  intervention  which  was 
rejected  by  the  court.  All  the  issues  between  the  plaintiff  and  Kil- 
bourne are  presented  in  this  case  between  the  plaintiff  and  the  defend- 
ant. It  is  unnecessary  to  determine  all  the  exceptions  presented  by 
the  bills  found  in  the  record.  That  which  relates  to  the  plaintiff's 
commission,  on  the  ground  that  it  was  issued  in  less  than  fifty  days 
from  the  general  election  in  pursuance  of  which  it  was  issued,  and  on 
the  ground  that  the  commission  was  issued  by  an  incompetent  person^ 
who  is  only  a  private  citizen,  and  without  authority  as  Governor  of 
the  State,  was  properly  overruled  by  the  court. 

The  rule  taken  by  the  plaintiff  was  discharged.  The  plaintiff  there- 
upon took  this  appeal. 

The  only  question  presented  is,  does  the  fifty-fourth  section  of  the 
act  of  1870,  No.  100,  relating  to  elections  repeal  section  14.30  of  the 
Bevised  Statutes?  The  section  1430  of  the  Revised  Statutes,  being 
section  No.  53  of  the  act  of  March  15^  1855,  prescribing  the  mode  of 
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oonteB.iiig  elections,  provides:  *'That  the  Governor  sbull  not  issue  a 
commission  until  forty  days  after  the  day  of  tbe  election  for  the  par- 
ishes within  one  hundred  and  fifty  miles  from  the  seat  of  government, 
•and  filty  days  for  those  parishes  over  one  hundred  and  fifty  miles  from 
the  seat  of  government.  The  distance  to  be  computed  by  tbe  usually 
traveled  route." 

The  last  clause  of  the  fiity-fouith  section  of  the  act  of  1870,  pro- 
vides that,  **the  Governor  shall  within   thirty  days  thereaftei-  issue 
•commissions  to  all  officers  thus  declared  elected,  who  are  required  by 
.law  to  be  commissioned."     By  the  act  of  1870,  as  well  as  by  the  act  of 
1872,  the  Governor  is  required  to  issue  the  commissions  within  thirty 
days  from  the  publishing  in  the  ofiicial  journal  the  returns  of  the  elec 
tion.    By  the  act  of  1855  the  Legislature  prohibits  tlie  Governor  from 
'istsuing  commissions  sooner  than  forty  days,  in  oue  case,  and  fifty  days 
An  another  case.     These  two  acts  clearly  conflict  in  one  particular  on 
the  same  subject  matter,  and  that  is,  in  regard  to  tlie  time  to  be  ob- 
served by  the  Governor  in  the  issuing  of  commissions.     Here  is  a 
point  of  direct  collision.     We  can  not  give  effect  to  both  enactments. 
We  are,  however,  relieved  from  the  dilemma  by  the  last  section  of  the 
act  of  1870,  which  provides  '*  that  all  laws  or  parts  of  laws  contrary  to 
the  provisions  of  this  act,  and  all  laws  relating  to  the  same  subject 
imatter  are  hereby  repealed,  and  that   this  act  take  effect  from  and 
.after  its  passage." 

The  plaintiff  was  duly  commissioned  under  the  provisions  ot  the 
Jast  act,  &ud  prima  facie  is  entitled  to  the  office  in  controversy. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
^le  district  court  be  annulled  and  reversed.  It  is  ordered  that  the  rule 
be  made  absolute;  and  that  the  defendant,  L.  M.  Pipkin,  vacate  the 
•office  of  Parish  Judge  of  the  parish  of  East  Feliciana,  and  cease 
^o  discharge  tlie  duties  thereof,  and  that  he  deliver  the  said  office  with 
all  the  papers,  records  and  archives  appertaining  thereto  to  the  plain- 
4;iff,  the  defendant  and  appellant  paying  costs  in  both  courts.  This 
decree  is  in  no  manner  to  prejudice  the  rights  of  the  contestant,  Kil- 
bourne,  in  any  proceedings  he  may  have  instituted,  or  may  hereafter 
institute  according  to  law  in  support  of  any  claim  or  right  he  may 
have  to  the  said  office. 


Wyly,  J.,  dissenting.  This  being  a  proceeding  by  rule,  under  act 
.approved  fifteenth  January,  1873,  to  obtain  possession  of  the  office  of 
parish  judge  of  the  parish  of  East  Feliciana,  I  think  the  action  should 
fail,  because  said  statute  is  unconstitutional  and  void.  My  reasons  for 
this  conclusion  I  had  occasion  to  express  in  the  case  of  Morgan  v.  Ken- 
nard,  lately  decided,  and  I  now  refer  to  my  dissenting  opinion  in  that 
«a8e  in  support  of  the  position  I  take  in  this  case. 
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Bat  leaving  out  of  view  the  objection  to  the  form  of  the  proceeding, 
I  think  on  the  merits  the  case  id  with  the  defendant. 

The  defendant  contends  that  the  commission  iseued  to  the  plaintiff 
and  upon  which,  »» prima  facie  proof,  he  seeks  to  get  possession  of  the 
office  occupied  by  him,  is  utteily  nnll  and  void,  and  was  not  contem- 
plated by  the  statute  under  which  the  rule  herein  ^as  taken,  because 
said  commission  was  issued  contrary*  to  a  prohibitory  law. 

Kilbourne  and  Huglies  were  opponents  at  the  election  held  ou  the 
fourth  day  of  November,  1872,  for  the  office  of  parish  judge;  and  pur- 
suant to  the  provisions  of  the  Revised  Statutes  of  1870  on  the  subject  of 
-contested  elections,  Kilbourne  instituted  a  regular  contested  election 
suit  against  Hughes,  and  notified  the  Governor  thereof,  that  no  com- 
mission might  issue  pending  the  controversy.  Notwithstanding  which 
and  notwithstanding  the  prohibition  of  section  1430  of  said  Revised 
•Statutes,  the  Governor  issued  a  commission  to  the  said  Hughes. 

The  defendant,  the  incumbent,  holding  over  under  article  122  of  the 

•  constitution,  has  the  right  to  resist  the  pretensions  of  the  plaintiff,  if 

the  commission,  which  he  presents  as  his  prima  fade  right  to  the  office, 

was  issued  contrary  to  a  proliibitory  law,  because  what  is  done  in 

contravention  of  a  proliibitory  law  is  an  absolute  nullity. 

The  law  on  the  subject  of  **  contested  elections,'*  section  1421  Revised 
Statutes,  provides  that :  "  Within  ten  days  after  the  election,  the 
party  contesting  shall  present  to  the  court,  and  which  shall  be  filed,  a 
petition,  signed  by  at  least  twenty  of  the  voters  of  the  parish,  ♦  ♦  * 
praying  the  court  to  examine  the  facts  and  decide  thereon.*' 

Section  1422:  "  After  ten  days  from  the  date  of  service  of  the  peti- 
tion of  the  contestant,  •  *  *  the  adverse  party  shall  be  bound  to 
answer,  and  the  issue  thus  formed  shall  be  proceeded  with  summarily 
before  the  court  and  jury.  Tiie  trial  shall  be  conducted  and  submitted 
to  the  jury  according  to  the  laws  by  which  other  jury  trials  are 
governed.  ♦  ♦  ♦  The  jury  shall  have  power  to  determine  by  their 
verdict  which  of  the  parties  is  entitled  to  the  office,  or  to  refer  the 
same  again  to  the  people.  The  court  shall  have  no  power  to  grant  a 
new  trial  as  in  other  case.<«,  aud  no  appeal  shall  be  allowed." 

Section  1423  provides  that:  ^'The  judgment  rendered  upon  the  first 
-finding  of  the  jury  shall  be  final;  aud  on  certifying  tiie  same  to  the 
Governor  a  commission  sball  be  issued  by  him  in  favor  of  the  person 
in  whose  favor  the  verdict  may  be.'* 

Section  1424  declares  that:  ''If  the  finding  of  the  jury  be  in  favor 
of  a  new  election,  the  sheriff  or  coroner  may  proceed  to  hold  an  elec- 
tion, etc.,  etc.'' 

Section  1430  provides  that :  '^  The  Governor  shall  not  issue  a  com- 
mission until  forty  days  after  tiie  day  of  election,  for  the  parishes 
^within  one  hundred  and  fifty  miles  from  the  seat  of  government,  and 
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fifty  days  for  tbose  paiislies  over  one  buudred  and  fifty  miles  from  the 
seat  of  government.  The  distance  to  be  computed  by  the  usua) 
traveled  route.  On  the  successful  candidate  furnishing  to  the  Grov- 
eruor  a  copy  of  the  judgment  of  the  court  in  his  favor,  duly  certified 
by  the  clerk,  dated  after  the  last  day  of  the  term,  the  Governor  shall 
immediately  issue  a  commission  to  such  successful  party.  The  certificate 
of  the  clerk  showing  either  that  the  contest  has  been  abandoned  or  the 
right  to  prosecute  is  lost  by  non-compliance  with  the  provisions  of 
law,  the  Governor  shall  issue  his  commission  in  iavor  of  the  person  in 
whose  favor  the  certificate  of  election  has  been  granted.  In  either 
case  the  Governor  shall  only  issue  the  c<>m mission  upon  the  party 
complying  with  the  other  requirements  of  law.'' 

By  the  express  terms  of  the  law  the  Governor,  who  was  notified 
that  Hughes'  election  was  contested,  had  not  the  right,  indeed  he 
was  prohibited  from  issuing  a  commission  uutil  the  controversy  was 
settled. 

The  commission,  therefore,  obtained  by  Hughes  in  contravention, 
of  a  prohibitory  law  being  an  absolute  nullity,  furnishes  not  eveo 
pnma facie  proof  of  title  to  the  office  in  dispute;  and  for  that  reason 
he  must  fail  in  his  demand  on  the  merits.  But  the  plaintiff  contends,, 
and  the  majority  of  the  court  decides,  that  that  part  of  the  law  on  the 
subject  of  '^ contested  elections"  forbidding  the  Governor  to  issue 
commissions  in  contested  election  cases,  pending  such  controversies, 
was  repealed  by  the  statute  approved  sixteenth  of  March,  1870,  being 
act  No.  100  of  the  acts  of  1870.  And  section  eighty -five  is  referred  to 
to  establish  the  position.  It  declares :  *'  That  all  laws  or  parts  of  laws 
contrary  to  the  provisions  of  this  act,  and  all  laws  relating  to  the  same 
subject  matter  are  hereby  repealed,  and  that  this  act  shall  take  effect 
from  and  after  its  passage." 

In  order  to  determine  the  subject  matter  of  the  act  let  us  look  to  its 
title.  It  is  ''An  Act  to  regulate  the  conduct  and  to  maintain  the  free- 
dom and  purity  of  elections ;  to  prescribe  the  mode  of  making  and 
designating  the  officers  who  shall  make  the  returns  thereof;  to  prevent 
fraud,  violence,  intimidation,  riot,  tumult,  bribery,  or  corruption  at 
elections,  or  at  registration  or  revision  of  registration;  to  limit  the 
powers  and  duties  of  the  sheriffs  of  the  parishes  of  Orleans  and  Jeffer- 
son ;  to  prescribe  the  powers  and  duties  of  the  board  and  officers 
of  ttie  Metropolitan  Police  in  reference  to  elections ;  to  prescribe  the 
mode  of  entering  on  the  rolls  of  the  Senate  and  House  of  Representa- 
tives the  names  of  members ;  to  empower  the  Governor  to  preserve 
peace  and  order;  to  enforce  the  laws;  to  limit  the  powers  and  duties- 
of  the  mayors  of  thecities  of  New  Orleans  and  Jefferson  with  regard 
to  elections;  to  prohibit  district  or  parish  judges  from  issuing  certain* 
writs  to  commissioners  of  election;  to  make  an  appropriation  for  the 
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expenses  of  the  next  revisioD  of  the  regibtratioD  and  of  the  next  elec- 
tion, and  to  enforce  article  one  hundred  and  three  of  the  constitution." 

It  was  not  the  object  of  the  act  to  repeal  the  sections  of  the  Revised 
Statutes  of  1870,  on  the  subject  of  '*  contested  elections,"  to  which  I 
have  referred,  because  this  is  not  mentioned  in  the  title  of  the  act  No. 
100  of  the  acts  of  1870,  as  one  of  its  objects.  And  if  the  repealing 
clause  be  considered  sufficiently  comprehensive  to  embrace  those  sec- 
tions of, the  Revised  Statutes,  that  part  of  the  repealing  clause  would 
contravene  article  114  of  the  constitution  and  be  void,  because  such 
an  object  is  not  expressed  in  the  title  of  the  act. 

But  the  repealing  clause  only  repeals  all  laws  upon  "  the  same  sub- 
ject matter."  There  is  nothing  in  the  statute  upon  the  subject  matter 
of  '^  contested  elections." 

The  only  law  upon  the  subject  matter  of  ''  contested  elections  "  is  to 
be  found  under  that  title  or  heading  in  the  Revised  Statutes,  approved 
fourteenth  day  of  March,  1870. 

Now,  can  it  be  seriously  contended  that  on  the  sixteenth  March,  only 
two  days  after  the  approval  of  the  Revised  Statutes,  the  lawgiver 
intended  to  repeal  the  enactment  on  the  subject  of  **  contested  elec- 
tions," when  he  passed  the  act  No.  100  entitled  '*  an  act  to  regulate 
the  conduct  and  maintain  the  freedom  of  elections,"  etc. ;  in  which  act 
there  is  not  one  word  on  the  subject  of  contested  elections  and  there 
is  DO  such  object  expressed  in  the  title. 

Is  the  will  of  the  lawgiver  in  regard  to  contested  elections  to  be 
considered  revoked  because,  two  days  after  giving  it,  he  sees  fit  to 
prescribe  a  general  rule  to  regulate  the  conduct  of  elections  Y  I  think 
not.  The  two  laws  have  separate  and  distinct  objects.  One  to  regu- 
late the  manner  of  holding  an  election  and  the  other  to  remedy  an  evil 
that  may  arise  out  of  that  election.  But  it  is  contended  that  the 
repealing  clause  of  act  No.  100  of  the  acts  of  1870  only  repeals  that 
part  of  the  law  forbidding  the  issuing  of  the  commission  by  the  Gov- 
ernor pending  a  contested  election  case. 

To  this  the  reply  is.  that  if  it  repeals  any  part  of  the  contested  elec- 
tion law  it  repeals  the  whole,  because  in  order  to  give  effect  to  the 
clause  repealing  '*  all  laws  on  the  same  subject  matter,"  it  must  be  held 
that  the  sections  of  the  Revised  Statutes  on  the  subject  of  contested 
elections  are  '^  on  the  same  subject  matter." 

Now,  can  it  be  presumed  that  the  lawgiver  intended  to  repeal  the 
law  upon  the  subject  of  contested  elections,  and  leave  no  remedy  for 
the  evil  said  law  was  intended  to  correct  ?  Surely  not.  Such  an  in- 
tention can  not  fairly  be  deduced  from  the  language  of  the  law,  and  it 
is  not  in  express  terms  declared. 

But  it  is  contended  that  if  act  No.  100  does  not,  in  express  terms, 
repeal  the  law  upon  the  subject  of  contested  elections,  it  does,  by 
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implication,  repeal  that  part  of  it  forbidding  the  issuing  of  the  com- 
mission pending  a  contested  election  suit.  And  in  sapport  of  this 
position,  that  portion  of  the  law  is  cited  wherein  the  Governor  is 
authorized  to  issue  commissions  within  thirty  days  after  the  promul- 
gation  of  the  returns  of  the  election,  ^*  to  all  officers  thus  declared 
elected,  who  are  required  to  be  commissioned/' 

The  repeal  of  laws  by  implication  is  not  favored  j  and  where  two 
statutes,  having  different  objects  in  view,  conflict  in  some  of  their 
provisions,  it  is  a  sound  rule  of  construction  to  interpret  the  two  laws 
so  as  to  give  effect,  if  possible,  to  both. 

Here  the  law  is,  that  the  Governor  shall  issue  commissions  to  all 
officers  returned  as  elected  within  thirty  days  after  said  return.  This 
is  the  general  rule;  and  it  has  no  application  to  cases  of  contested 
election ;  because  there  is  nothing  in  the  law  showing  that  such  was 
the  intention  of  its  authors,  and  because  the  time  when,  and  ihe  con- 
ditions upon  which  commissions  might  issue  in  contested  election 
cases,  were  expressly  provided  for  in  a  previous  law,  to  wit:  the  Re- 
vised Statutes  approved  two  days  before,  Marcli  14,  1870.  It  is  there 
provided  tliat,  ^^the  judgment  rendered  upon  the  first  finding  of  the 
jury  shall  be  final,  and  on  certifying  the  same  to  the  Governor,  a  com- 
naission  shall  be  Issued  in  favor  of  the  person  in  whose  favor  a  verdict 
may  be."  "On  the  successful  candidate  furnisliing  to  the  Governor  a 
copy  of  the  judgment  of  the  court  in  bis  favor,  the  Governor  shall 
immediately  issue  a  commission  to  such  successful  candidate.'' 

Here,  Hughes  in  advance  of  the  trial  ot  the  contested  election  suit, 
procures  from  the  Governor  a  commission  for  the  office  of  parish  judge, 
and  upon  this  he  claims  possession  of  the  office.  Suppose  he  is  suc- 
cessful in  the  contested  election  suit,  will  the  Governor  be  required  to 
issue  to  him  another  commission  on  being  furnished  with  a  copy  of  the 
judgment  in  his  favor?  Suppose  his  opponent  gets  judgment  that  he 
was  the  successful  candidate,  of  course  the  Governor  must  issue  to 
him  a  commission  immediately  on  receipt  of  a  copy  of  the  judgment. 
Then  there  will  be  two  commissions,  two  titles,  issued  for  the  same 
office,  Hughes  being  in  possession.  Will  his  opponent  be  compelled  to 
resort  to  a  suit  under  the  intrusion  act  to  get  the  possession  ?  Can  a 
party,  pending  a  controversy  for  the  title  and  possession  of  an  office,  be 
compelled  to  resort  to  another  action  to  obtain  the  possession  which 
his  adversary  gained  or  took  pending  the  action  ?  Suppose  the  jury 
should  find  that  there  was  no  legal  election  of  either  of  the  contest- 
ants and  "refer  the  same  again  to  the  people,"  will  Hughes,  who  was 
never  elected,  be  permitted  to  administer  the  office  of  parish  judge t 
In  my  opiuion  all  the^e  difficulties  will  be  obviated  by  simply  giving 
effect  and  meaiing  to  both  laws,  to  wit:  by  holding  that  act  No.  100 
refers  to  elections  not  pending  in  a  contested  election  suit.    In  such 
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cases  the  Governor  shall  issue  commissions  within  thirty  days  after 
the  returns.  This  is  the  general  rule.  The  exception  is  where  the 
Governor  is  notified  that  there  is  a  contested  election  suit  pending. 
In  such  case  it  is  neither  the  express  nor  implied  intention  of  the  law 
to  give  either  of  the  contestants  the  title  or  the  possession  of  the  office 
till  the  controversy  is  judicially  determined. 
For  the  reasons  stated  I  deem  it  my  duty  to  dissent  in  this  case. 


No.  2753.  ^  l.^y^ 

H.  Peychadd,  Liquidator,  v.  Arnold  Weber. 

On  a  motion  to  dismiss  an  appeal  on  the  j^and  that  the  matter  in  disputo  does  not  exceed 
five  hundred  dollars,  the  amount  of  defendant's  liabilities  on  a  stock  note  as  stockholder 
in  a  company  will  determine  the  Jurisdiction  of  the  court  and  not  the  percentage  claimed 
thereon.  It  must  be  first  ascertained  if  be  is  liable  on  the  stock  note  itself,  as  alleged  in 
the  petition. 

When  the  obfeot  of  a  suit  is  to  provide  the  means  of  paying  the  debts  of  a  company,  it  is 
nnneoessary  to  decide  on  an  exception  to  the  jurisdiction,  whether  the  State  courts  can, 
settle  the  affairs  of  an  insolvent  corporation. 

A  stockholder  can  not,  when  sued,  call  into  question  the  name  borne  by  a  company  and  men- 
tioned in  his  stock  note  at  the  time  it  was  given,  and  it  rests  with  him  to  show  that  the 
contribution  called  for  is  not  needed. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Thdard, 
J.    A.  &  P.  Boheri,  for  plaintiff  and  appellee.    M,  Grivot,  for 
defendant  and  appellant. 

Ok  Motion  to  Dismiss  the  Appeal. 

Justices  concurring  :    Ludeling,  Taliaferro,  Howe. 

Ludeling,  C.  J.  The  appellee  has  moved  to  dismiss  this  appeal  on 
the  ground  that  the  matter  in  dispute  does  not  exceed  five  hundred 
dollars. 

The  plaintiff  sued  defendant  to  make  him  contribute  twenty  per 
c«ntum  on  his  stock  note,  which  plaintiff  avers  defendant  executed  in 
favor  of  tl)e  Great  Southern  and  Western  Life  Accident  Marine  and 
Fire  Insurance  Company  for  $800. 

The  defendant  denied  any  indebtedness  to  the  plaintiff.  It  seems 
clear  that  before  decreeing  the  defendant  to  pay  the  twenty  ptr  centum 
demanded  now,  it  must  be  ascertained  whether  he  is  liable  as  a  stock- 
holder to  the  extent  of  $800,  as  alleged  in  the  petition.  The  matter 
in  dispute  then  exceeds  five  hundred  dollars.  2  An.  909,  Williams  v, 
Vance;  15  An.  521,  N.  Sj  and  T.  R.  K.  Co.  v,  Hamilton.  Article  74 
Constitution. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled. 


Wtly,  J.,  disaenUng.    The  plaintiff,  the  liquidator  of  an  insolvent 
insurance  company,  alleges  that  when  he  tooK  charge  of  the  corpora- 
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tion  there  were  no  fuDds  to  pay  its  debtB,  which  amounted  to  some 
forty  thoasand  dollars ;  "  that  your  petitioner  in  his  official  capacity 
deman'led  from  each  of  the  stockholders  of  said  company  payment 
into  his  hands  of  a  sam  equal  to  twenty  per  cent,  on  the  amount  due 
on  their  stock  notes,  with  which  demand  said  stockholders  have  re- 
fused and  neglected  to  comply.  That  Arnold  Weber  of  this  city  is 
a  subscriber  to  said  corporation  for  ten  shares  of  its  stock  and  has  fur- 
nished, given  and  delivered  to  said  corporation  his  stock  no^e  for  the 
sum  of  eight  liundied  dollars,  dated  eighteenth  April,  1867,  and  pay* 
able  on  demand.  '^  That  said  Arnold  Weber  is  therefore  indebted  to 
said  company,  according  to  the  call  made  by  your  petitioner,  in  the  sum 
of  one  hundred  and  sixty  dollars,  being  twenty  per  cent,  on  the  amount 
of  his  said  note,  and  being  his  proportion  towards  the  payment  of  the 
debts  of  said  company. 

Wherefore  petitioner  prays,  the  premises  being  considered,  that  the 
said  Arnold  Weber  be  cited  herein,  and  that  alter  due  proceedings  had 
he  be  condemned  to  pay  your  petitioner,  in  his  official  capacity,  the  sum 
of  one  hundred  and  sixty  dollars  with  legal  interest  irom  judicial  de- 
maud  and  costs  of  suit." 

The  answer  is  a  general  denial,  and  a  special  denial  that  the  defend- 
ant is  a  (Stockholder  and  in  any  manner  responsible  for  the  debts  of  the 
c^riioration  as  charged  5  **  and  if  further  answer  be  necessary,  this 
respondent  denies  that  plaintiff  has  any  cau$?e  of  action  against  him, 
and  even  were  he  a  stockholder  In  said  insurance  company,  he  could 
not  be  heM  responsible  as  charged,  as  the  plaintiff  has  not  filed  a  tab- 
leau or  statement  of  the  clainis  ugainst  said  association,  whether  real 
or  pretended,  so  as  to  enable  the  stockholders  to  ascertain  what  pro- 
portion each  stockholder  would  have  to  contribute  towards  the  pay- 
ment  or  liquidation  of  said  indebtedness,  and  it  is  only  by  that  means 
that  a  necessity  of  a  contribution  can  be  shown  as  against  the  stock- 
holders and  the  amount  to  be  paid.  Wherefore  he  prays  to  be  dis- 
missed hence  with  costs  " 

From  the  pl<  adings  it  will  be  observed  that  the  suit  is  for  a  money 
judgment.  The  matter  in  dispute  is  the  sum  demanded  of  the  defend- 
ant. That  h'um  the  plaintiff  alleges  is  one  hundred  and  sixty  dollars, 
and  for  which  he  prays  judgment. 

There  is  no  reconventional  demand  set  up,  the  prayer  of  the  answer 
being  simply  that  the  defendant  **  be  dismissed  hence  with  costs." 

The  contest  is,  not  to  determine  whether  or  not  the  defendant  sub- 
scribed for  ten  shares  of  stock  and  executed  the  note;  that  might  be, 
and  yet  plaintiff  would  have  no  cause  of  action,  as  in  case  the  com- 
pany had  assets  sufficient  to  pay  its  debts,  or  in  the  event  its  oreditora 
should  permit  their  claims  against  the  corporation  to  become  pre- 
scribed, voluntarily  remitted,  or  otherwise  extinguished. 


NEW  ORLEANS,  FEBRUARY,  1873.  135 

Peychaad,  Liquidator,  v.  Weber. 

The  prayer  of  the  petition  is,  not  for  a  decree  that  the  defendant  is 
41  stockholder  and  has  executed  a  certain  note,  hut  that  the  defendant 
''*  be  condemned  to  pay  your  petitioner  one  hundred  and  sixty  dollars 
with  legal  interest  from  judicial  demand  and  costs  of  suit/' 

The  prayer  of  the  petition  determines  the  character  of  the  action. 
In  it  we  also  ascertain  the  sum  in  controversy. 

It  matters  not  out  o(  what  contract  the  sum  demanded  arose; 
whether  it  is  part  of  a  large  or  a  small  contract ;  whether  the  note  in  a 
suit  is  one  of  a  series  executed  in  a  large  contract  of  sale  or  not,  it  is 
the  sum  demanded  in  the  suit ;  it  is  the  amount  of  the  note,  if  that  be 
'the  basis  of  the  action,  regardless  ot  the  dimensions  ot  the  contract  of 
sale  out  of  which  it  sprung,  that  constitutes  the  amount  in  coutroversy, 
4ind  the  amount  in  controversy  and  not  the  dimensions  of  the  contract 
-out  of  which  it  arose,  must  alone  be  considered  in  ascertaining  the 
jurisdiction  of  this  court.  Very  often  in  large  contract^*,  small  sums 
are  required  to  be  paid  in  installments ;  yet  in  a  si\it  to  enforce  the 
payment  of  one  installment,  I  apprehend  the  amount  of  that  iustall- 
ment,  and  not  the  amount  of  the  contract  out  of  which  it  proceeded, 
would  be  considered  in  order  to  ascertain  the  jurisdiction  of  the  court. 

In  the  case  before  us  the  plaintiff  has  no  action  for  the  amount  of 
the  note  of  9800.  He  has  no  right  to  collect  that.  The  cause  of  action 
is  not  the  note,  it  is  the  obligation  of  each  stockholder  to  contribute 
his  share  to  pay  the  debts  ot  the  insolvent  corporation.  This  is  the 
•obligation  sought  to  be  enforced,  and  which  the  defendant  contends 
should  not  be  enforced,  that  forms  the  basis  of  the  present  action. 

As  a  stockholder  the  defendant  had  the  riglit  to  participate  in  the 
profits  of  the  company  in  proportion  to  the  amount  of  the  stock  sub- 
acribed  by  him,  so  likewise  he  incurred  the  legal  obligation  to  con- 
tribute his  shave  to  relieve  the  company  of  its  losses  or  debts. 

This  legal  obligation  to  contribute  amounts  to  one  hundred  and 
aixty  dollars  as  alleged  by  the  plaintiff.  It  is  the  amount  in  dispute 
which  being  less  than  five  hundred  dollars  is  below  the  jurisdiction  of 
itiiis  court. 

I  believe  the  appeal  should  be  dismissed  for  want  of  jurisdiction, 
4tnd  therefore  dissent  from  the  opinion  of  the  majority  of  the  court. 


On  the  Merits. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Howell,  J.  The  plaintiff,  as  commissioner  ot  the  Great  Southern 
^nd  Western  Life,  Accident,  Marine  and  Fire  Insurance  Company,  sues 
the  defendant  to  make  him  contribute  twenty  per  centum  on  his  stock 
note,  given  to  the  Great  Southern  and  Western  Insurance  Company. 

The  defendant  excepts  to  the  authority  of  Peychaud  to  represent  the 
plaintiff  company  or  sue  on  the  note  given  to  one  company  to  pay 
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the  debts  of  another,  deoyiDg  that  any  proceedings  have  been  had 
against  the  Great  Southern  and  Western  Life  and  Accident  Company 
to  forfeit  its  charter  and  appoint  a  liquidator.  He  also  excepts  to  the 
jurisdiction  of  the  court  a  qua  over  the  proceedings  for  the  forfeiture 
ot  the  charter  and  appointment  of  a  commissioner,  because  the  said 
proceedings  showed  the  said  company  to  be  insoWent,  and  the  United 
States  District  Court  alone  had  jarisdiction  thereof. 

The  answer  to  the  first  branch  of  the  exceptions  is  that  the  record 
shows  the  Great  Southern  &  Western  Life,  Accident,  Marine  and  Fire 
Insmance  Company  and  the  Great  Southern  and  Western  Insurance 
Company  are  one  and  the  same  corporation,  the  names  and  kinds  of 
business  having  been  changed  by  notarial  acts  duly  recorded;  and  that 
the  appointment  of  Peychaud  as  commissioner  embraces  the  affairs 
under  each  modification  of  the  charter. 

If  there  be  any  force  in  the  second  exception  it  comes  too  late.  But 
the  very  object  of  this  suit  is  to  provide  the  means  of  paying  the  debts 
of  the  company,  and  it  is  unnecessary  to  decide  whether  the  State 
courts  can  settle  the  affairs  of  an  insolvent  corporation. 

Upon  the  merits  the  case  is  made  out  against  tlie  defendant.  He 
gave  his  stock  note  to  the  company  at  the  time  it  bore  the  name  men- 
tioned in  the  note,  and  it  rested  with  him  to  show  that  the  contribution 
called  for  is  not  needed. 

Judgment  affirmed. 


Tr  Irl  No.  2822. 

E.  J.  Hart  &  Co.  v,  John  Nixon  &  Co. 

"^here  a  judgment  by  default  was  entered  before  the  delay  required  by  law  had  czp!red,  it 
will  not  be  maintained  as  valid  on  the  ground  that  it  was  not  made  final  until  after  the 
usual  delays  and  that  the  defendant,  having  thereby  suflfered  no  injury,  can  not  complain. 

The  words  ''ordinary  course  of  practice"  mean  that  the  course  which  is  jMsitively  com- 
mnnded  by  the  law  shall  be  pursued. 

There  is  no  ilifFerence  between  entering  a  default  a  day  too  soon  and  confirming  a  default  a 
day  tou  H04 tn.    One  delay  is  as  imperative  as  the  other. 

There  is  no  issue  joined  when  the  judgment  by  default  haa  been  improperly  entered,  and 
the  judgment  in  confirmation  has  nothing  to  rest  upon. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Th6ard, 
J.  H.  <7.  Leovy  and  F,  A^  Monroe,  for  plaintififs  and  appellees* 
Hays  <&  NeWf  for  defendants  and  appellants. 

Justices  concurring :  Ludeliug,  Taliaferro,  Morgan  and  Wyly. 

Morgan,  J.  Plaintiffs  sue  the  firm  of  John  Nixon  &  Co.,  composed 
of  John  Nixon,  Jr.,  and  William  S.  Parham,  for  $13,989  13,  for  goods 
sold  and  delivered. 

Before  the  institution  of  this  suit  the  firm  of  Nixon  &  Co.  was  dis- 
solved.   Nixon  alone  was  personally  cited. 

The  petition  was  filed  on  the  first  of  June,  1869 }  citation  issued  on 
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the  same  day;  service  was  made  on  the  same  day.  On  the  eleventh 
of  June  default  was  entered  against  John  Nixon  and  John  Nixon  & 
Co.,  and  on  the  sixteenth  of  June  the  default  was  confirmed.  On  the 
fourth  of  April,  1870,  Jennie  0.  Nixon,  ''administratrix  of  the  suc- 
cession of  John  Nixon,  deceased,"  applied  for  and  obtained  an  appeal 
from  the  judgment  rendered,  as  above  set  forth. 

A  defendant  is  allowed  ten  days  alter  service  of  petition  and  citation 
in  which  to  answer  the  demand  which  is  made  against  him.  '^  In 
counting  the  ten  days,  neither  the  day  when  the  citation  has  been 
served,  nor  Abe  day  when  the  delay  expires  are  included."  0.  P.  180. 
Plaintiff  was  not  entitled  to  a  default  until  the  twellth  of  June. 
Fowler  v.  Smith   1  Rob.  448. 

'^  A  judgment  by  default  taken  on  the  fifth  day  after  service  of  cita- 
tion on  the  defendants  and  afterwards  confirmed,  is  illegal  and  null." 
Arthur  and  another  v.  Cochran,  Tutor,  12  R.  43. 

*'  A  judgment  by  default,  made  final  in  eight  days  after  service  of 
citation,  must  be  reversed.^*     Williams  v,  Dunn,  2  An.  806. 

The  appellees  admit  that  in  the  ordinary  course  of  practice  the 
judgment  by  default  could  only  have  been  rendered  on  the  twelfth  of 
June,  but  they  contend  that  inasmuch  as  this  judgment  by  default  was 
not  confirmed  until  the  sixteenth  of  the  month,  the  appellant  has 
suffered  nothing  and  can  not,  therefore,  complain.  They  also  contend 
that  there  is  a  difference  between  entering  a  default  a  day  to  soon  and 
confirming  a  default  a  day  before  it  is  due. 

But  it  seems  to  us  that  ''the  ordinary  course  6f  practice"  meana 
that  course  which  it  is  positively  commanded  by  the  law  shall  be 
pursued,  and  that  when  the  law  says  that  a  default  may  be  entered 
against  a  person  who  has  been  i  egularly  cited  and  who  has  made  na 
answer  ten  days  after  citation,  it  not  only  does  not  allow  but  will  not 
permit  a  default  to  be  taken  nine  days  after  citation,  any  more  than  it 
would  one  day  thereafter.  Neither  do  we  see  any  difference  between 
entering  a  default  a  day  too  soon  and  confirming  a  default  a  day  too 
soon.  One  delay  is  as  imperative  as  the  other.  The  default  can  not  be 
entered  until  after  the  full  expiration  of  the  tenth  day  after  citation  f 
the  default  can  not  be  confirmed  until  after  the  full  expiration  of  twa 
days  after  the  default  has  been  entered ;  one  follows  the  other,  and 
both  are  regulated  by  the  same  law  as  to  time. 

The  default  having  been  improperly  entered  there  was  no  issue 
joined  when  the  judgment  was  rendered.  There  was  nothing,  there- 
fore, for  the  judgment  to' rest  upon. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  below  be  avoided,  annulled  and  set  aside,  and  that  the  case 
be  remanded  to  be  proceeded  in  according  to  law.  Appellees  to  pay 
costs  of  appeal. 
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No.  4467. 
iState  of  Louisiana  ex  rel.  Danikl  B.  Gorham  v.  F.  F.  Montgomery. 

Police  jnries  are  not  prohibited  tvom  appoiotiiiK  a  district  attorney  pro  tempore  after  the  lapae 
of  the  thirty  days  mentioned  in  the  Htatate  creating  that  office.  Bat  in  that  event,  the 
■tatnt«  confers  the  same  power  on  the  parish  Judges,  and  the  party  that  first  exercises 
the  power  exhausts  it  The  purpose  of  the  law  is  to  guard  against  the  rrobabilitj  of  a 
vacancy. 

A  police  jury  is  not  a  legislative  body,  and  its  members  are  not  legislators  who  become  JVen«{i 
officio  with  the  expiration  of  the  terms  for  which  they  were  elected  or  appointed,  but 
can  lawfully  administer  the  powers  confided  to  thein  till  their  successors  are  elected  and 
qualified.    Revised  Statutes  of  1870,  sec  3608. 

The  term  of  office  of  the  District  Attorney  is  four  years,  and  the  District  Attorney  pro  (em. 
holds  office  for  the  same  period.    Be  vised  Statutes  of  1870,  sec.  1178. 

A  police  Juryman  is  not  an  officer  in  the  intendment  of  that  clause  of  the  constitution  pro- 
hibiting a  person  from  holding  more  than  one  office,  except  that  of  Justice  of  the  peace. 

'That  clause  of  the  constitution  applies  only  to  constitutional  offices,  and  does  not  prevent  a 
constitnti:>nal  officer  from  holding  a  municipal  office. 

APPEAL  from   the  Thirteenth  District  Court,  parish  of  Carroll. 
Hough,  J.    Hiram  B.  Steele,  District  Attorney,  for  relator  and  ap- 
j)ellee.     W,  B,  Spencer,  for  defendant  and  appellant. 

Justices  concurring :  Ludeling,  Taliaferro,  Howell,  Wyly,  Kennard. 

Wyly,  J.  The  District  Attorney,  on  the  information  of  D.  B.  Gor- 
ham brings  this  suit  in  the  name  of  the  State  under  the  intrusion  act, 
to  have  the  defendant  declared  an  intruder  into  the  office  of  district 
attorney  pro  tem»  and  to  have  said  Gorham  decreed  to  be  entitled  to 
said  office  and  inducted  therein.  The  demand  was  rejected  by  the 
•court  below  and  the  plaintiffs  have  appealed. 

It  appears  that  Gorham  was  appointed  in  December,  1870,  to  fill  the 
vacancy  occasioned  by  the  resignation  of  H.  W.  Drake,  and  that  be 
continued  to  administer  the  office  ot  district  attorney  jpro  tern,  till  the 
twenty-fifth  November,  1872,  when  the  defendant  was  appointed  to 
«aid  office  by  the  police  jury  of  the  parish  of  Carroll  and  took  charge 
thereof,  after  qualifying,  according  to  law. 

The  relator  contends — 

First — That  his  term  of  office  had  not  expired  on  twenty-fifth  day 
of  November,  1872,  the  day  when  the  defendant  was  appointed  by  the 
police  jury. 

Second — That  the  police  jury  had  no  right  to  make  the  appointment 
because  under  the  law  the  appointing  power  was  alone  with  the  parish 
judge. 

Third — That  if  the  police  jury  had  power  to  appoint,  it  could  not 
exercise  it  on  the  day  of  the  appointment  of  the  defendant,  twenty- 
fifth  November,  1872,  because  that  body  being  a  legislative  body  was 
then  functus  officio^  the  terms  of  its  members  having  expired  before 
•twenty -fifth  November,  1872. 

The  law  authorizing  the  appointment  of  district  attorneys  pro  tern. 
•declares  that : 
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''  Within  tbirty  days  after  the  date  of  the  promulgation  of  this  act 
4here  shall  be  appointed  a  district  attorney  pro  tempore  in  each  parish 
in  this  State,  except  the  parish  of  Orleans,  by  the  police  jury  of  the 
parish.  And  in  the  event  of  the  failure  of  the  police  jury  to  make 
«ach  appointment,  and  in  the  event  of  the  death,  resignation  or  other 
disability  of  sach  district  attorney  jpro  tempore  to  attend  to  the  duties 
'required  of  him  in  this  act,  the  parish  judge  shall  fill  the  vacancy  by 
appointment,  to  continue  ior  the  tipie  for  which  the  district  attorney 
for  the  district  was  appointed  or  elected.  The  district  attorneys  pro 
tempore  authorized  to  be  appointed  by  section  1178  of  this  act  shall 
hold  their  offices  for  and  during  the  same  period  the  district  attorney 
for  the  judicial  district  was  elected  or  appointed.  *  *  *  ')  Revised 
Statutes  of  1170,  sections  1178  and  1879. 

The  term  of  office  of  the  district  attorney  is  four  years  ending  on 
the  first  Monday  of  November  (Constitution  articles  92  and  15S),  and 
the  district  attorney  pro  tern,  holds  office  for  the  same  period.  Conse- 
*^nently  on  the  twenty-filth  of  November,  1872,  the  term  of  D.  B.  G-or- 
ham  as  district  attorney  pro  tern,  for  the  parish  of  Carroll,  liad  expired. 
That  the  police  jury  may  appoint  a  district  attorney  pro  tempore  after 
the  lapse  of  the  thirty  days  mentioned  in  tlie  act,  was  expressly  de* 
eided  in  the  State  ex  rel.  Rills  v.  Lynch,  23  An.  786. 

In  that  case  the  court  held  that:  '*  The  statute  does  not  prohibit 
the  police  juries  from  making  the  appointments  after  the  thirty  days, 
but  in  that  event  the  statute  confers  the  same  power  on  the  parish 
judges.  The  purpose  of  the  law  was  to  guard  against  the  possibility  of 
a  vacancy  in  the  office,  and  after  the  expiration  of  thirty  days  either 
the  police  jury  or  the  parish  judge  can  appoint  a  district  attorney  pro 
iempore,  and  the  party  which  first  exercised  the  power  exhausted  it." 
See  also  3  An.  195 ;  14  An.  207;  Cooley's  Constitutional  Limitations,  77. 
This  disposes  of  the  first  and  second  grounds  set  up  by  the  relator. 

The  third  ground  is  equally  untenable.  The  police  jury  is  not  a 
legislative  body  whose  members  become /iino<iM  officio  at  the  expiration 
of  their  terms  of  office,  and  who  do  not  hold  over  till  their  successors 
are  chosen  and  inducted  into  office.  Police  jurymen  are  the  officers  of 
a  political  corporation,  and  they  continue  in  office  after  the  expiration 
ef  their  t«rms  till  their  successors  are  inducted  into  office. 

"  All  officers,  whether  appointed  or  elected,  shall  hold  their  offices 
and  discharge  the  duties  thereof  until  their  successors  are  elected  or 
appointed,  as  the  case  may  be,  and  duly  qualified."  Revised  Statutes 
ef  1870,  section  260S. 

The  relator,  however,  argues  that  police  jurors  are  legislators,  and 
not  officers ;  because  it  was  decided  in  the  case  of  Voorhies  v,  Fournet, 
15  An.  598,  that  Fournet,  the  clerk  of  the  district  court  of  the  parish 
<of  St.  Martin,  could  hold  the  office  of  police  juror  of  said  parish  on 
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tbe  ground  that ''  a  police  jury maa  is  not  an  officer"  ia  the  intendment 
of  that  clause  of  the  constitution  prohibiting  a  persoo  from  holdiog 
more  than  one  office,  except  that  of  justice  of  the  peace.  That  decision 
merely  shows  that  the  inhibition  of  the  constitution  referred  to  only 
applied  to  constiiutional  officers.  It  did  not  prevent  a  constitutional 
officer  from  holding  a  municipal  office,  and  this  was  only  affirming  the 
doctrine  laid  down  in  Dorsey  v,  Vaughan,  5  An.  155,  and  in  State  v, 
Blanchurd,  6  Am.  516.  Because  the  office  of  a  police  juror  is  not  a 
constitutional  office,  ic  by  no  means  follows  that  it  is  no  office  at  all. 
There  are  many  offices  that  were  not  created  by  the  consti  ution  ; 
and  the  General  Assembly  had  undoubted  authority  to  create  them* 
Now  if  the  officers  of  the  various  political  corporations  of  the  State 
had  no  other  warrant  for  holding  over  till  their  successors  were  in- 
ducted into  office,  except  article  122  of  the  constitution  conferring  this 
right,  perhaps  they  would  not  be  authorized  to  hold  over  on  the  theory 
that  article  122  referred  to  the  incumbents  of  State  offices  and  not  ta 
those  of  a  political  corporation.  Ami  this  would  be  the  analogy  from 
the  decisions  cited  by  the  relator.  But  the  statutes  of  the  State  pro- 
vide that  ^*  All  officers  whether  elected  or  appointed  shall  hold  their 
offices  and  discharge  the  duties  tliereof  until  their  successors  are 
elected  or  appointed,  as  the  case  may  be,  and  duly  qualified."  So,, 
therefore,  whether  article  122  of  the  constitution  applies  or  not  to 
officers  of  a  political  corporation  is  of  no  consequence.  Because  the 
clause  of  the  statute  quoted  applies  to  every  officer  of  the  State, 
whether  he  holds  a  State,  parish  or  municipal  office,  or  the  office  of 
any  political  corporation.  In  the  constitution  is  found  ample  authority 
for  the  General  Assembly  to  create  political  corporations  and  to  create 
offices  by  which  they  may  be  administered;  but  that  instrument  will 
be  searched  in  vain  to  find  authority  to  create  a  legislative  department. 
It  declares,  article  15,  that :  ''  The  legislative  power  of  the  State 
shall  be  vested  in  two  distinct  branches,  the  one  to  be  styled  the 
house  of  representatives,  the  other  the  senate,  and  both  the  general 
assembly  of  the  State  of  Louisiana.'' 

It  is  therefore  evident  that  the  police  jury  is  not  a  legislative  depart- 
ment, and  that  its  members  are  not  legislators  who  became /uitc^tM  officio 
with  the  expiration  of  the  terms  for  which  they  were  elected  or  appointed.. 

The  police  jurors  of  the  parish  of  Carroll  had  therefore  authority  to* 
continue  in  office  after  the  first  Monday  of  November,  1872,  and 
could  lawfully  administer  the  powers  confided  to  them  till  their  suc- 
cessors were  eltcted  and  qualified.  At  the  time  of  the  appointment  of 
the  defendant,  twenty-fifth  Novembei,  1872,  their  successors  were  not 
elected  and  qualified.  Our  conclusion  is  that  there  is  no  error  in  the 
judgment  of  the  court  a  qua  rejecting  the  demand  of  the  plaintiff. 

Judgment  affirmed. 
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No.  4541. 
Carroll,  Hoy  &  Co.  v,  Eliza  Seip  and  Patbr  Anderson. 

here  it  was  contended  that  two  Judfpnents  were  not  properly  revived,  only  one  petition 
for  revival  thereof  being  filed,  and  in  one  Judgment  the  revival  of  said  judgments  being 
decreed; 

Held— That  the  prescription  of  the  judgments  was  properly  interrupted,  because  citation 
was  served  personally  within  ten  years.  Whether  the  api>lication  was  made  in  one 
petition  or  in  two  is  immaterial.  The  decree  of  revival  for  both  judgments  was  rendered 
contradictorily  with  the  defendant,  who  was  personally  cited  within  ten  years.  There 
is  no  law  requiring  this  decree  arresting  prescription  to  be  registered. 

A  judicial  morl:gage,  like  any  other,  must  be  reinscribed  within  ten  years  from  the  first 
inscription  in  order  to  preserve  the  rank  acquired  by  said  inscription. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parisli  of  Rapides. 
Oraborn,  J.  B,  A,  Hunter  and  B,  «7.  Bowtnan,  for  plaintiffs  and 
appellants.     Manning,  for  defendants  and  appellees. 

Wtlt,  J.  On  April  4,  1857,  A.  and  J.  Dennistonn  &  Co.  obtained 
two  judgments  for  large  amounts  against  the  defendant,  Eliza  Seip,  and 
they  were  duly  recorded  on  the  ninth  of  the  same  month.  The  records 
of  the  parish  being  destroyed,  these  judgments  were  again  put  on  record 
in  December  186  >.  A.  and  J.  Dennistonn  &  Co.  filed  their  petition  to 
revive  their  judgments,  and  citation  was  served  personally  on  the  thir- 
teenth March,  l&j?,  within  ten  years  from  the  rendition  of  said  judg- 
ments. 

On  twenty-ninth  May  judgment  of  revival  was  rendered,  and  it  was 
recorded  two  days  thererafter.  On  this  judgment  execution  issued, 
and  the  defendant,  Peter  Anderson,  for  $8000  purchased  the  property 
DOW  sought  to  be  subjected  to  the  conventional  mortgage  granted  by 
Mrs.  Seip  to  the  plaintiffs  on  the  second  March,  1861. 

The  plaintiffs  allege  that  their  mortgage  is  superior  in  rank  to  the 
-one  under  which  Peter  Anderson  purchased  : 

First — Because  the  judgments  of  A.  and  J.  Dennistonn  &  Co.  were 
not  properly  revived,  only  one  petition  ior  revival  thereof  being  filed, 
and  in  one  judgment  the  revival  of  said  judgments  being  decreed. 

Second — Because  the  judicial  mortgages  which  arose  from  the  in- 
scription of  the  two  judgments  rendered  in  1857,  were  separate  and 
distinct  mortgages,  and  the  pretended  judgment  of  revival  was  not  a 
•continuance  thereof. 

Third — Because  the  judgment  of  revival,  if  valid,  was  not  rendered 
and  recorded  within  ten  years  from  the  rendition  of  said  judgments. 

Fourth — Because  after  ten  years  from  the  date  of  said  judgments, 
to  wit.  April  4,  1857,  their  inscription  unaccompanied  l)y  the  inscrip- 
tion ot  the  judgments  of  revival  was  no  longer  evidence  of  their  exist- 
•ence,  and  consequently  no  notice. 

In  answer  to  the  first  proposition  we  will  remark  that  the  prescrip- 
tion of  the  judgments  was  properly  interrupted,  because  citation  was 
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served  personally  within  ten  years.     This  meets  the  requirements  of 
the  law. 

Whether  the  application  was  made  in  one  petition  or  in  two  is  im- 
material. The  application  was  distinctly  made  for  the  revival  of  both* 
judgments,  and  the  decree  to  that  effect  was  rendered  contradictorily 
with  the  defendant  who  was  personally  cited  within  ten  years. 

In  reply  to  the  necond  and  third  points  we  will  say :  The  decree  of 
revival  interrupted  the  prescription  of  the  judgments,  and  we  know  of 
no  law  requiring  the  decree  arresting  prescription  to  be  registered. 

In  answer  to  the  fourth  point  we  will  remark  that  a  judicial  mort- 
gage,  like  any  other,  must  be  reinscribed  within  ten  years  from  the 
first  inscription,  in  order  to  preserve  the  rank  acquired  by  said  iuscrip* 
tion.  It  appears  that  A.  and  J.  Dennistoun  &  Co.  registered  their 
judgments  on  ninth  April,  1857,  and  also  in  December  1865.  The- 
judicial  mortgages  of  A.  and  J.  Dennistoun  &  Co.  had  not  perempted 
when  the  sale  occurred,  and  the  sale  to  Peter  Anderson  was  valid* 
because  made  under  judgments  superior  in  rank  to  the  mortgage  set 
up  by  the  plain tififs.  As  the  proceeds  were  insufficient  to  pay  A.  and 
J.  Dennistoun  &  Co.,  the  prior  mortgage  in  favor  of  the  plaintiff's- 
ceased  to  exist  on  the  property  from  the  day  of  the  sale. 

There  are  other  questions,  but  as  the  question  of  superiority  of> 
mortgage  is  the  only  one  in  which  the  plaintiffs  hare  an  interest,  thejc 
will  not  be  noticed. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4569. 
Harriet  A.  Mills  v.  Sheriff  of  East  Feliciana  and  als. 

Where  it  waa  contended  that  a  mortgage  was  not  recorded  until  after  the  passage  of  tire 

homestead  law,  and  that  it  was  therefore  governed  by  it ; 
Held— That  this  is  an  error.    The  right  was  created  before  the  passage  of  the  law.  and 

existed  when  it  was  enacted.    Sabseqnent  legislation  coald  not  destroy  it.    The  mortgage 

existed  independent  of  its  registry.    Registry  is  intended  to  protect  third  parties,  not 

parties  to  the  contract. 

APPEAL  from  the  Fifth  Judicial  District  Court.    Posey,  J.    Jury 
trial.     McVea  d:  Kilhaurne,   for  plaintiff  and  appellee.     H»  A. 
Cross  and  B.  B,  Formnn,  for  defendants  and  appellants. 
Justices  concurring :    Ludeling,  Howell,  Morgan. 
Morgan,  J.    The  ground  upon  which  the  plaintiff  obtained  her  in- 
junction in  this  case  is  that  the  sheriff  of  the  parish  ot  East  Feliciana^ 
has  seized  and  is  about  to  sell  a  certain  piece  of  property  belonging  to 
her,  by  virtue  of  a  fi»  fa.,  and  an  order  of  seizure  and  sale  directed  to 
him  from  the  Fourth  District  Court  of  New  Orleans,  which  property^ 
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she  alleges,  is  her  homestead,  and  is  protected  from  seizure  by  the 
homestead  law  of  1865. 

There  was  a  verdict  and  judgment  in  her  favor  and  the  defendants 
have  appealed. 

The  property,  the  sale  of  which  was  in  joined  by  plain  tifiP,  was  mort- 
gaged to  Beard,  plaintiff  in  execution  and  seizure  and  sale,  on  the- 
eighth  October,  1865.  Tlie  homestead  law  was  not  passed  until  the 
twenty-second  oi  December  of  that  year.  Consequently  it  does  not 
control  Beard's  right.    Rousi^e  v.  Caradine,  20  An.  p.  244. 

It  is  contended  that  the  mortgage  was  not  recorded  until  after  the 
passage  of  the  homestead  law,  a^d  that  it  is  therefore  governed  by  it. 
In  this  there  is  error.  The  right  was  created  before  the  passage  of  the 
law,  and  existed  when  it  was  enacted.  Subsequent  legislation  could, 
not  destroy  it.  The  mortgage  existed  independent  of  its  registry. 
Registry  is  intended  to  protect  third  parties — not  parties  to  the  coa- 
tract. 

It  is  tlierefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  reversed  and  annulled,  and  that  the  in- 
junction herein  issued  be  dissolved,  appellees  to  pay  the  costs. 

Rehearing  refused. 


No.  4542. 

John  W.  Johnson  v,  Gustavb  and  Httpolite  Labatt. — E.  J.  Bar-     ^  -.oi 

RETT,  Intervenor.  106  486 

The  pariah  coart  charged  with  the  duty  of  settliug  successioas  has  nothing  to  do  with  the- 
partition  of  property  held  in  indivision  where  the  matter  in  dispute  exceeds  five  hun- 
dred dollars. 

APPEAL  from  the  Parish  Court,  parish  of  Rapides.  Daigre,  J. 
B.  A,  Hunter  and  Q,  L,  Ball,  for  plaintiff  and  appellant.  Wm.  A, 
Seay,  for  defendants  and  appellees.    M,  Byanf  for  intervenor. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiff,  who  purchased  the  interest  of  one  of  the 
beirs  ot  Francis  and  Ann  Labatt  sues  the  defendants,  the  other  two 
heirs,  for  partition  of  the  estate.  The  court  dismissed  the  suit  for  want 
of  jurisdiction  ratione  materios^  the  petition  alleging  that  the  matter  in 
dispute  exceeds  one  thousand  dollars.     The  plaintiff  appeals. 

The  appellant  contends  that  the  parish  court  had  jurisdiction )  be- 
cause, although  the  heirs  have  held  and  possessed  the  succession  for 
over  thirty  years  and  there  has  been  no  administration,  the  succession 
of  their  ancestors  has  never  been  opened  and  settled  according  to  law, 
and  the  parish  court  having  jurisdiction  to  open  and  settle  all  succes- 
sions, has  jurisdiction  to  partition  the  property  in  this  case  regardless 
of  the  amount  or  value  thereof. 
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We  find  that  the  heirs  have  possessed  the  property  since  the  deatli 
^f  their  parents,  a  period  of  nearly  forty  years,  and  if  there  were 
debts  they  have  paid  them.  It  is  well  settled  that  where  the  heirs 
take  possession  of  the  property,  in  a  case  like  this,  the  saccession 
ceases  to  exist.  The  parish  conrt  charged  with  the  duty  of  settling 
snccessionp,  has  nothing  to  do  with  the  partition  of  property  held  in 
indivision,  where  the  matter  in  dispute  exceeds  five  hundred  dollars. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  4535. 

J.  D.  Blair  &  Co.  v,  Daniel  Taylor-  and  Jacob  Irving. — Bernard 

McFeely,  Third  Opponent. 

Tbere  is  no  statutory  provision  of  law  requiring  direct  aotion  against  the  sheriff  to  oomi>el 
him  to  comply  with  what  the  plaintiff  considers  his  adjudication,  and  to  fix  the  respect- 
ive rlghtjs  ot  i>or8on8  holding  mortgages  on  the  property  sold  under  execution.  The  prac- 
tice has  always  heen  to  proceed  by  rule,  and  this  practice  has  been  expressly  recognized 
by  the  decisions  of  this  court. 

The  mere  recital  of  an  act  of  mortgage  in  a  subsequent  act  acknowledging  the  obligations 
contained  in  the  first  act,  does  not,  as  to  third  parties  at  least,  operate  the  reinscrlption 
of  the  first  act.  The  subsequent  acknowledgment  may  be  sufiicient  to  Interrupt  pre. 
Bcrlption  as  to  the  debt,  but  does  not  reinscribe  the  mortgage  which  secured  it. 

Where  the  plaintiff's  mortgage  was  in  existence  at  the  time  of  the  sherifl^s  sale,  and  the 
mortgaged  property  was  adjudicated  to  him,  he  had  the  right  to  retain  the  purchase 
money  up  to  the  amount  of  his  debt,  and  the  title  to  the  property  should  have  been  made 
to  him. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orshornf  J.     T,  C,  Manning,  for  plaintiffs  and  appellants.     B,  A, 
.Hunter  and  G.  L,  Hall^  for  third  opponent  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Morgan. 

Morgan,  J.  Plaintiffs  obtained  an  order  of  seizure  and  sale  against 
a  certain  piece  of  pro|  erty  situated  in  the  town  of  Alexandria,  upon  a 
mortgage  given  to  tliera  on  the  third  July,  1867,  by  one  Nelson  Taylor, 
to  secure  the  payment  of  a  promissory  note  payable  on  the  fifteenth 
November,  1867,  for  eleven  hundred  and  sixty-seven  and  twenty  one- 
hundredth  dollars,  with  interest  at  eight  per  cent,  after  maturity. 

Nelson  Taylor,  the  mortgRgeor,  surrendered  the  property  mortgaged 
to  bis  assignee  in  bankruptcy,  who,  by  order  of  court,  sold  the  same, 
subject  to  all  the  mortgages,  liens  and  incumbranced  resting  thereon. 
It  was  in  the  possession  ot  Daniel  Taylor,  holding  for  himself  or  Jacob 
Irving  (the  defendants)  when  seized  by  the  sheriff. 

Prior  to  the  day  upon  which  it  was  advertised  to  be  sold,  Bernard 
McFeeley,  filed  his  third  opposition,  in  which  he  alleges  that  Nelson 
Taylor  owes  him  seven  hundred  and  fifty  dollars,  with  five  per  cent, 
interest  from  the  twenty-first  December,  1859,  to  secure  the  payment 
-of  which  he  claims  to  hold  a  special  mortgage,  with  vendor's  lien  and 
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privilege  on  the  property  then  to  be  gold  by  the  sheriflf,  which  mort- 
gage, lien  and  privilege,  he  contends,  was  only  recorded  in  the  office 
of  the  recorder  of  mortgages  where  the  property  mortgaged  was 
situated. 

He  alleges  further  that  he  obtained  a  release  of  the  property  from 
the  assignee  in  bankruptcy  upon  the  payment  of  about  five  hundred 
and  fift;^  dollars^  that  this  release  was  necessary  in  order  to  protect  it 
from  being  absorbed;  that  it  was  as  much  in  the  interest  of  plaintiflfe 
as  his  own  that  this  release  was  effected,  and  that  they  are  bound  to 
•colate  and  refund  to  him  a  pro  rata  portion  of  the  money  expended  by 
him  in  the  protection  and  preservation  of  the  property  in  question. 

He  claims  that  lie  is  entitled  to  be  paid  out  of  the  proceeds  of  the 
«ale  which  was  to  take  place  by  preference  and  privilege  over  all 
others,  the  amount  of  his  alleged  mortgage  claim,  and  the  costs  in- 
curred by  him  tor  the  preservation  of  the  property. 

Blair  &  Co.  deny  McFeelej's  mortgage  j  that  if  it  ever  existed  it 
was  lost  for  want  of  reinscription.  They  allege  that  the  pretended 
mortgage  given  in  1866  is  not  a  re-establishment  of  the  mortgage  of 
1859,  under  the  act  of  the  Legislature,  and  that  it  is  not  a  valid  ?^ri- 
ginal  mortgage  for  want  of  essential  features  prescribed  for  such  in- 
struments by  the  laws. 

The  sheriff  returns  that,  after  due  advertisement,  he  offered  the 

property  for  sale,  on  the  second  July,  1870,  upon  which  day  the  third 

opposition  of  McFeeley  was  served  on  him,  commanding  him  to  retain 

in  his  hands  five  hundred  and  fifty  dollars  of  the  proceeds  of  the  sale, 

if  so  much  remained  in  excess  of  the  special  mortgage  and  vendor's 

lien  in  favor  of  McF^ley ;  that  after  declaring  the  conditions  of  the 

sale,  and  the  amount  of  the  third  opposition,  he  cried  the  property  at 

public  auction,  when  Blair  &  Co.,  through  their  counsel,  bid  the  sum 

of  $1025,  and  that  being  the  highest  bid,  the  property  was  adjudicated 

to  them.     That  he  then  called  on  their  counsel  to  comply  with  the 

terms  of  the  sale,  and  the  demands  of  the  third  opposition,  which  he 

efused  to  do.    That  he  then  notified  the  counsel  that  he  would  offer 

4he  property  again  immediately  at  his  risk,  which  he  did  on  the  same 

4ayj  when  the  last  and  highest  bid  of  $1200  having  been  made  by 

Bernard  McFeeley,  the  same  was  adjudicated  to  him. 

Before,  however,  the  second  adjudication  was  made,  Blair  &  Co. 
took  a  rule  upon  the  sheriff  to  show  cause  why  he  should  not  make 
title  to  them  of  the  property  seized  under  their  execution  and  pnr- 
ohased  by  them,  alleging  that  he  refuses  to  make  title  unless  they  wUl 
pay  into  his  hands  the  whole  amount  of  their  bid,  because  McFeeley 
had  filed  a  third  opposition,  claiming  that  he  has  a  mortgage  upon  the 
property  sold  for  $1144,  or  thereabouts,  which  he  alleges  is  prior  to 
theirs.  They  allege  that  no  such  mortgage  exists  or  is  upon  the  re- 
10 
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cords  of  the  recorder's  office,  for  that  or  aoy  other  snm  in  favor  of 
McFeeley,  and  that  if  he  ever  had  such  mortgage  it  has  been  and  is- 
extinguished. 

First — Because  the  notes  which  McFeeley  holds,  and  which  he  claims- 
are  obligations  of  Nelson  Taylor,  are  prescribed  as  to  said  Taylor. 

Secand — Because  the  mortgage  which  McFeeley  claims  upon  the- 
property  sold  is  perempted  for  want  of  reinscription  in  ten  years,  the 
same  purporting  to  hare  been  given  on  the  twenty-first  December^ 
1859,  and  that  it  has  not  been  reinsert  bed  ;  and 

Hiird — Because  the  loss  of  the  public  records  of  his  mortgage  (if 
such  be  alleged)  has  not  been  supplied  as  by  law  provided  and  per- 
mitted. 

The  second  sale  and  adjudication  was  made  in  spite  of  this  rule,  and 
the  title  was  transferred  to  McFeeley. 

Before  answering  to  the  merits  of  the  rule,  McFeeley  excepted  to 
the  proceeding,  upon  the  ground  that  plaintiffs  could  not  proceed  by 
rule  to  test  his  right  of  mortgage,  or  his  title  to  the  property  which  he. 
holds  under  the  conveyance  made  to  him  by  the  sheriff,  but  that  he 
shoflld  have  been  proceeded  against  by  the  direct  revocatory  action^ 
The  exception  was  referred  to  the  merits  and  overruled. 

It  is  urged  in  this  court  that  this  judgment  was  erroneous,  and  that 
the  exception  should  have  been  maintained. 

We  are  not  of  the  opinion  that  the  authorities  cited  by  McFeeley's 
counsel  show  an  error  in  this  ruling  of  the  court.  The  decision  in  the 
case  of  Weeks  v.  Flower  and  als.,  9  La.  379,  is  that  where  a  purchaser 
is  in  possession  under  a  conveyance,  the  question  of  fraud  can  not  be 
inquired  into  collaterally,  in  a  case  commencing  with  a  seizure  ^  that 
the  party  complaining  must  bring  a  direct  action. 

In  Kirkland  against  the  Gas  Company,  1  An.  299,  it  was  held  that 
where  the  purchaser  of  an  immovable  is  in  possession  under  a  convey- 
ance not  void  upon  its  face,  in  order  to  annul  the  sale  for  fraud,  re- 
course must  be  had  to  a  direct  action. 

In  Weld  V,  Peters,  1  An.  432,  the  court  say  that  a  judgment  creditor 
can  not  treat  a  sale  of  a  slave  made  bona  fide  by  his  debtor  and  ac- 
companied by  possession,  as  null,  and  seize  the  slave  in  the  hands  of 
the  purchaser. 

In  Nimmo  v,  AUen^  2  An.  451,  it  was  held  that  where  the  creditors 
of  a  vendor  wish  to  annul  a  sale  on  the  ground  of  fraud,  they  must 
resort  to  a  direct  action.  But  we  know  of  no  statutory  provision  of 
law  which  compels  a  plaintiff  in  execution  to  bring  a  direct  action 
against  the  sheriff  to  compel  him  to  comply  with  what  the  plaintiflT 
considers  his  adjudication,  and  to  fix  the  respective  rights  of  persons 
holding  mortgages  on  the  property  sold  under  execution.  The  practice 
has,  we  believe,  always  been  to  proceed  by  rule,  and  this  practice  has 
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been  expressly  recognized  by  the  adjadicatious  of  thu  court.  In 
Lartbet  v.  Hogan  and  al.  1  Ad.  3d0,  it  was  held  that  where  the  prop- 
erty of  one  against  whom  judgment  has  been  rendered  appears  to  be 
subject  to  privileges  or  mortgages,  entitled  to  a  preference  over  the 
judgment  creditor,  the  latter  may,  by  a  rule  to  show  cause,  as  inci- 
dental to  the  proceedings  had  for  the  purpose  of  selling  the  property, 
call  upon  those  claiming  such  privileges  or  mortgages,  to  show  cause 
why  they  should  not  be  erased.  The  seizing  creditor  can  not  be  re- 
quired to  resort  to  a  direct  action  against  persons  holding  such  privi- 
leges or  mortgages.  And  this  decision  was  recognized  as  the  law  of 
the  case  in  Merrick  v,  McCausland,  24  An.  256. 

We  therefore  think  that  the  exception  was  properly  overruled. 

On  the  merits,  we  thiuk  that  the  claim  for  $550,  alleged  by  McFeeley 
to  have  been  paid  by  him  to  the  assignee  in  bankruptcy,  admitting  it 
to  be  valid  if  it  existed,  which  we  do  not  pass  upon,  has  not  been 
proved.  Indeed  we  have  searched  the  record  in  vain  for  any  testi- 
mony to  establish  that  it  was  ever  paid. 

As  to  his  claim  on  account  of  the  purchase  price  of  the  property 
sold,  we  think  it  is  barred  by  prescription.  The  original  act  of  sale 
was  passed  on  the  twenty-first  December,  1859,  and  the  notes  given 
in  payment  therefor  were  payable  in  one  and  two  years  from  that 
date.  The  last  note  was,  therefore,  due  on  twenty -first  December, 
1861.  His  claim  never  seems  to  have  been  advanced  until  he  filed  this 
opposition  on  the  thirtieth  June,  1870.  The  last  note  was  prescribed 
on  the  twenty- first  December,  1866. 

He  contends  that  prescription  has  been  interrupted,  and  the  debt 
acknowledged  in  time  to  save  him.  But  we  do  not  think  he  has  been 
successful. 

It  is  true  that  on  the  second  March,  1866,  John  Clark,  Nelson  Taylor 
and  McFeeley,  went  before  the  recorder  of  the  parish  of  Rapides  and 
declared  that,  whereas,  on  the  twenty -first  January,  1860,  John  Clark 
transferred  to  Taylor  the  property  sold  under  Blair*s  execution  in  this 
case;  and  that  the  said  Taylor,  in  full  payment  for  said  property, 
assumed  the  payment  of  and  bound  himself  to  take  up  the  one-half 
of  the  following  described  notes,  to  wit :  The  three  following  notes, 
executed  by  John  Clark  to  and  in  favor  of  Bernard  McFeeley,  dated 
December  21,  1859,  (describing  the  notes),  the  three  said  obligations 
being  mortgage  notes,  with  vendor's  privilege  on  the  property  sold 
by  McFeeley  to  Clark,  by  act  executed  before  Kilpa trick,  recorder,  on 
the  twenty-first  December,  1859,  the  one-half  of  which  was  on  the  date 
first  herein  above  mentioDed,  sold  to  said  Taylor  by  Clark,  at  which 
time  McFeeley  promised  to  accept  Taylor  for  the  payment  of  the 
one- half  of  said  notes,  said  one-half  of  the  same  amounting  to  91000, 
all  of  which  was  passed  before  the  said  recorder  and  duly  recorded  in 
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bis  office,  the  records  of  which  were  destroyed  by  fire  on  the  foarteeDth 
May,  1864.  Now,  therefore,  appeared  before  the  recorder,  John  Clark, 
who  declared  that  the  sale  then  passed  to  Taylor  and  herein  before  de- 
scribed was  yalid,  and  that  he  did  then  and  there  make  a  title  to  said 
Taylor,  guaranteeing  him  in  the  same,  and  that  the  said  Taylor 
assumed  to  take  up  one-half  of  the  amount  due  by  him  to  McFeeley 
as  hereinbefore  stipulated,  the  first  note  of  which  has  been  taken  up 
and  paid,  viz.,  $500,  and  that  this  instrument  is  executed  and  signed 
in  lien  of  the  one  passed  and  destroyed,  on  the  fourteenth  May,.  1864. 

But  it  was  the  act  of  1859  which  put  the  mortgage  on  the  property, 
and  we  do  not  find  that  this  act  has  ever  been  reinscribed.  It  is  true 
it  is  referred  to  in  the  act  of  1860,  and  in  the  act  of  1866,  but  we  do 
not  think  that  the  mere  recital  of  an  act  of  mortgage  in  a  subsequent 
act,  acknowledging  the  obligations  contained  in  the  first  act,  as  to 
third  parties  at  least,  operates  the  reinscription  of  the  first  act.  The 
subsequent  acknowledgment  may  be  sufficient  to  ioterrupt  prescription 
as  to  the  debt,  but  it  does  not  rein  scribe  the  mortgage  which  secured 
it,  and  it  is  the  question  of  the  peremption  of  the  mortgage — not  the 
debt — which  is  in  controversy  here.  We  think  the  opponent's  mort- 
gage, created  in  1859,  expired  in  1869,  and  that  plaintifi^s'  mortgage 
having  been  in  existence  at  the  time  of  the  sheriff's  sale,  he  had  a  right 
to  retain  the  purchase  money  up  to  the  amount  of  his  debt,  and  that 
the  title  to  the  property  should  have  been  made  to  him. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  sheiriff  of  the  parish  of 
Rapides  do  make  title  to  the  property  herein  sold  by  him  to  the  plain- 
tiffs upon  their  complying  with  the  terms  of  their  bid,  over  and  above 
the  sum  due  to  them  on  account  of  their  mortgage,  and  that  the  mort- 
gage claimed  by  Bernard  McFeeley  be  declared  extinguished  as  re- 
gards Blair  &  Co.,  and  of  no  effect. 

Rehearing  refused. 
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State  ex  rel.  E.  G.  Pintado  v.  Judgb  of  the  Fifteenth  Judicial     ,??  hq 

_  eU9    893 

Disteict. 

Under  sections  2595,  2605,  R.  S.,  relative  to  contested  elections  and  the  whole  tenor  of  the 
intousion  law,  defendant  in  the  court  below,  and  relator  here  on  application  for  a  manda- 
mna,  conld  waiye  the  delay  for  answering  and  have  a  day  designated  for  trial  withoat 
waiting  until  issue  was  Joined  by  said  answer.  Whether  the  nature  of  the  defense 
developed  in  the  answer  when  filed  would  have  authorized  a  continuance  on  behalf  of 
the  phuntifT  is  not  a  question  in  this  case.  If  the  plaintiff  is  debarred  from  asking  for 
a  jury  to  be  summoned  and  for  a  continuance  to  that  effect,  it  is  by  his  own  fault.  There 
was  no  legal  and  valid  reason  for  continuing  the  case  as  was  done,  and  the  plaintiff  had 
no  right  to  a  trial  l^  jury  as  was  accorded  to  him,  inasmuch  as  he  did  not  ask  for  one 
in  his  petition  and  procured  the  discharge  of  a  Jury  that  was  present,  to  whose  suffloienoy 
and  competency  as  Jurors  no  objection  was  made,  and  by  whom  the  defendant  in  the 
court  below  and  relator  here  expressed  a  willingness  to  have  his  case  tried  immediately. 
Plaintiff's  subsequent  application  for  a  Jury  was  obviously  for  delay.  The  law  makes 
this  class  of  cases  summary  in  form  of  proceeding.  For  these  reasons  the  mandamus 
prayed  for  is  made  peremptory  and  the  Judge  a  quo  is  ordered  to  set  down  relator's  case 
for  trial  by  preference  over  all  other  cases  and  without  a  jury  on  the  second  day  of  the 
regular  term  of  his  court,  April  8, 1873,  and  to  have  notice  thereof  immediately  given  to 
the  parties. 

APPLICATION  for  a  Mandamus  against  the  Judge  of  the  Fifteenth 
Judicial  District,  parish  of  Assumption.    James  Augustin,  for  rela- 
tor.   Judge  Beaitiey  in  propria  persona. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan. 

Howell,  J.  The  relator  alleges  that  on  the  fifth  of  February,  1873, 
in  the  suit  of  the  State  represented  by  the  district  attorney  j>ro  tempors 
V,  £.  S.  Pintado,  No.  1893  of  the  docket  of  the  district  court  for  the 
parish  of  Assumption,  he  was  injoined  from  acting  as  the  clerk  of  the 
court  of  said  parish,  for  which  he  held  a  commission,  or  interfering 
with  £.  L.  Hebert  as  such  clerk,  in  whose  behalf  the  said  suit  was 
instituted  under  the  intrusion  law,  and  who  signed  the  said  writ  of 
injunction;  that  on  the  fifteenth  of  said  month,  while  his  answer  was 
in  course  of  preparation,  being  anxious  to  have  his  title  to  said<  office 
adjudicated  upon  immediately,  he  petitioned  the  judge  of  the  district 
court,  under  section  2605  R.  S.,  to  designate  a  day  for  the  hearing  of 
said  cause  at  chambers ;  that  the  judge  thereupon  called  a  special  term 
of  the  court  on  the  third  of  March,  1873,  and,  upon  his  own  motion, 
ordered  a  special  jury  to  be  drawn  for  said  special  term,  in  accord- 
ance with  sections  1426,  1427  and  1428  R.  S.,  relating  to  contested 
elections;  that  on  said  day,  being  ready  for  trial  and  having  filed  his 
answer,  he  was  met  by  an  exception  to  a  trial  on  the  part  of  the  dis- 
trict attorney  ^ro  iemporey  on  the  ground  that  the  order  of  the  fifteenth 
of  February,  '*  directing  a  special  term  of  the  court  to  be  holdeu  on 
the  third  March,  1873,  and  ordering  a  jury  to  be  impanneled  for  said 
81>ecial  term  was  im providently  granted,  the  same  having  been  ren- 
dered ex  parte  and  ex  officio,  before  either  or  any  of  the  parties  to  the 
proceeding  had  prayed  tor  a  jury  trial  herein,  and  before  the  cause 
was  at  issue  in  any  manner,  and  belore  any  legal  notice  was  given  to 
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any  of  the  parties  iDtrusted  herein,  nor  has  any  legal  notice  been  given 
to  the  parties  intrusted  since  said  order  was  granted.  Wherefore 
exceptor;  alleging  that  the  cause  is  not  yet  at  issue,  prays  that  the 
said  order  of  the  fifteenth  of  February,  1873,  be  rescinded  and  set 
aside,  and  now  exceptor,  plaintiff  herein,  prays  for  a  trial  by  jury  in 
this  case,  and  that  this  court  do  now  order  the  holding  of  a  special 
term  of  this  court  for  a  trial  of  this  cause  on  legal  notice  being  given 
to  the  parties  interested,  and  that  a  special  jury  be  now  summoned 
according  to  law  to  try  the  same,  and  for  all  and  general  relief; ''  that 
in  reply  to  said  exception  relator  urged  a  trial  on  that  or  the  next,  or 
any  early  day,  being  willing  to  try  the  case  either  before  the  court  or 
a  jury,  as  a  jury  was  present,  although  irregularly  ordered,  and 
although  plaintiff's  prayer  for  a  jury  was  too  late,  not  having  been 
made  in  the  original  petition  as  is  necessary  in  these  summary  oases ; 
that  the  district  judge  refused  to  try  the  case,  rescinded  the  order  of 
the  fifteenth  February,  discharged  the  jury  in  attendance  and  ordered 
the  case  to  stand  until  the  next  regular  term  of  the  court,  beginning 
on  tlte  first  Monday,  the  seventh  day  of  April,  1873;  that  he  haseaase 
to  apprehend  a  mistrial  or  another  continuance  at  the  April  term  from 
the  fact,  among  others,  that  the  said  district  attorney  jpro  tempore  has 
instituted  suit,  under  the  intrusion  law,  against  the  sheriff  of  said 
parish  and  his  competitor,  thereby  making  the  sheriff  as  well  as  the 
clerk  interested  parties,  and  he  prays  for  a  mandamus  to  compel  the 
district  judge  to  fix  the  said  case  for  trial  at  chambers  without  a  jury 
and  upon  ten  days  notice,  or  if  plaintiff  be  entitled  to  a  jury  under  the 
circumstances,  then  that  the  casu  be  fixed  for  trial  at  chambers  before 
a  special  jury  for  the  purpose,  within  ten  days. 

Tlie  judge  says  that  the  facts  stated  by  the  relator  are  correct  so  far 
as  he  knows,  but  under  his  interpretation  of  the  ruling  in  the  case  of 
the  State  v.  Head,  22  An.  54,  no  jury  could  be  ordered  except  when 
prayed  for,  and  that  when  pra3'ed  for,  a  special  term  under  section 
19*)2  R.  S.  must  be  called  ;  that  the  answer  was  only  filed  on  the  third 
March,  and  the  case  could  not  be  fixed  for  trial  until  the  answer  was 
in,  and  until  the  case  was  fixed  for  trial  all  parties  had  a  right  to  trial 
by  jury;  that  be  refused  to  call  a  special  term  because  there  was  not 
the  necessary  time  to  give  the  notices  required  by  law  before  the 
regular  session,  which  begins  on  the  first  Monday  in  April,  and  that 
he  can  not  state  whether  or  not  a  jury,  which  he  granted  can  be  had 
at  the  said  April  term. 

The  first  and  principal  question  necessary  for  decision  in  this  pro- 
ceeding is,  did  the  relator,  defendant  in  the  suit  below,  have  the  right 
to  have  the  case  set  down  for  trial  before  he  filed  his  answer;  and, 
secondly,  did  such  action  debar  the  plaintiff  therein  from  asking  for 
a  jury  to  be  summoned,  and  a  continuance  for  the  purpose  t 
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Both  qaestions,  we  think,  should  be  answered  in  the  affinn:tiye. 
Section  2595  R.  S.  declares  that  such  cases  are  '*  to  be  tried  with  pre- 
ference oyer  all  other  cases,  without  being  fixed  for  trial  after  issue 
joined  ;*'  and  section  2605  provides  that  they  *'  may  be  tried  before  the 
district  judge  in  chambers,  or  at  a  special  term  called  by  said  judge 
on  legal  notice  being  given  the  parties  interested ;  and  if  required  by 
either  party,  the  judge  may  order  a  special  jury,  to  be  summoned 
aoeording  to  law,  to  try  such  case.'' 

There  can  be  no  doubt  that,  if  the  defendant  in  said  caise,  the  relator 
here,  had  filed  his  answer  when  he  asked  the  judge  to  designate  a  day 
for  the  trial  of  the  case,  the  plaintiflfs  right  to  demand  a  jury  on  the 
day  so  fixed  for  trial  would  have  lapsed  under  the  general  rules  relating 
to  jury  trials  in  civil  cases.  And  we  think  it  clear  from  the  foregoing 
provisions  and  the  whole  tenor  of  the  intrusion  law  that  the  said  de- 
fendant could  waive  the  delay  for  answering  and  have  a  day  designated 
far  the  trial  without  waiting  until  issue  was  joined.  Whether  the 
Bature  of  the  defense  developed  in  his  answer  when  filed  would  have 
authorized  a  continuance  on  behalf  of  the  plaintiff  is  not  a  question  in 
this  case.  The  plaintiff  had  the  opportunity  and  the  right  to  ask  for 
a  jury  in  his  original  petition.  And  whether  the  judge  had  the  right 
of  his  own  motion  to  order  a  jury  it  is  unnecessary  now  to  decide. 
There  was  a  jury  in  attendance  to  whose  sufficiency  and  competency 
as  jurors  no  objection  was  made,  and  the  defendant  expressed  a  will- 
ingness to  have  the  case  tried  immediately  before  them,  and  it  may 
be  that  the  judge  could  have  ordered  the  trial  to  proceed  before  the 
said  jury  if  he  believed  a  jury  trial  right  and  important.  Be  that  as 
it  may,  we  are  clear  in  the  opinion  that  there  was  no  valid,  legal 
reason  for  continuing  the  case  as  was  done,  and  that  the  plaintiff 
therein  has  no  riglit  to  a  trial  by  jury,  as  was  accorded  to  him,  inas- 
much as  he  did  not  ask  for  one  in  his  petition,  and  he  procured  the 
discharge  of  the  jury  that  was  present.  His  subsequent  application 
aa  made  was  oUviously  for  delay.  The  law  makes  this  class  of  cases 
summary  in  form  of  proceeding.  It  is  unnecessary  to  pass  on  any 
other  questions  presented  by  the  judge,  or  as  to  how  or  where  a  jury 
is  to  be  summoned,  as  the  case  will  come  on  in  the  regular  term,  it  must 
be  tried  under  section  2595  R.  S. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  perempt- 
ory, and  that  the  district  judge  set  down  the  case  of  the  State  ex  rel. 
Walter  Guion,  district  attorney  pro  tempore,  t?.  E.  G.  Pintado,  No.  1893 
of  the  docket  of  the  district  court  for  the  parish  of  Assumption,  for 
trial  with  preference  over  all  other  cases  and  without  a  jury,  on  Tues- 
day the  eighth  of  April  1873,  being  the  second  day  of  the  next  regular 
term  of  said  court,  and  that  notice  thereof  be  immediately  given  to  the 
parties. 
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Wtlt,  J.,  dissenting.  In  my  opinion  this  court  has  no  aathority  U> 
fix  this  case  for  trial  in  the  district  court  on  Tuesday,  eighth  April, 
1873;  because  there  is  no  law  authorizing  this  court  to  fix  eaaes  for 
trial  in  the  district  court,  and  there  is  no  law  giving  this  court  a 
supervisory  control  over  the  action  of  that  court.  Besides,  accord^* 
ing  to  the  letter  of  the  intrusion  act  no  fixing  is  necessary  by  any 
court. 

As  the  writ  of  mandamus  can  only  be  used  in  aid  of  the  appellate 
jurisdiction  of  this  court,  that  jurisdiction  can  be  maiutained  if  the 
case  is  tried  on  any  day  of  the  term  as  well  as  on  Tuesday,  the  eighth 
April,  1873. 

The  law  does  not  require  the  district  judge  to  fix  a  particular  day 
for  the  trial  of  this  case,  and  this  court  ought  not  by  mandamus  to 
command  him  to  do  what  the  law  does  not  require. 

The  law  does  not  declare  that  the  State,  the  prominent  litigant  in 
intrusion  suits,  shall  forfeit  the  right  of  jury  trial  if  not  asked  for  in 
the  petition  ;  and  this  court  ought  not  to  enforce  a  forfeiture  not  pre- 
scribed by  law. 

Any  ordinary  litigant  has  tlie  right,  at  least  before  issue  joined,  to 
amend  his  pleadings  and  pray  for  a  jury  or  anything  else.  Why  may 
not  the  State  t 

Because  the  law  officer  of  the  State,  the  district  attorney  pro  tem.y 
neglected  or  failed  to  pray  for  everything  he  wanted  in  the  petition,  is 
the  State  to  be  barred  from  the  common  right  of  every  suitor.  The 
right  to  amend  his  pleadings  before  issue  joined  t    I  think  not. 

But  it  is  contended  that  as  the  judge  of  his  own  motion  ordered  m 
jury,  the  State  should  have  accepted  it,  and  having  refused  it,  the 
State  had  no  right  to  pray  for  a  special  term  and  for  a  jury — that  thia 
shows  that  the  object  ot  the  prayer  was  purely  for  delay.  The  jury 
called  at  chambers  by  the  judge  without  the  prayer  of  either  of  the 
litigants  and  before  issue  joined,  was  a  jury  not  convened  according  to 
law  and  ir.  was  not  obligatory  on  either  of  the  litigants  to  accept  it. 
Therefore  uo  ligiit  was  lost  by  refusing  it.  The  charge  that  the  sworn 
officer  of  the  State,  the  district  attorney  pro  tern,,  is  merely  maneuver- 
ing for  delay  in  demanding  what  is  believed  to  be  a  legal  right  is,  in 
my  opinion,  gratuitous. 

The  answer  of  the  judge  is  that  he  designated  the  third  March  for 
trial  at  chambers.  No  special  term  was  called  or  held.  Therefore 
there  was  no  fixing  of  the  case  at  a  term  of  the  court. 

The  question  is,  had  the  State  the  right,  before  issue  joined,  to  call 
for  a  bpecial  term  and  for  a  jury  t 

This  was  the  question  presented  in  the  case  of  Head,  22  An.  54,  and 
this  court  said :  ''The  defendant  in  his  answer  prayed  for  a  trial  by 
jury,  but  the  judge  a  quo  refused  to  allow  the  same.    In  this  we  think 
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there  wae  error.  The  act  of  1868,  No.  156,  under  whicb  this  action 
was  institttted  no  where  depriyes  the  defendant  of  the  general  right  to 
a  jory.  It  is  provided  hy  the  thirteenth  section  that '  all  the  cases 
coming  under  the  provisions  of  this  law  roay  be  tried  by  a  judge  of  the 
district  in  chambers,  or  at  a  special  term  called  by  said  judge,  on  legal 
notice  being  given  to  all  parties  interested  ;  and  if  required  by  either 
party  the  judge  may  order  a  special  jury  to  be  summoned  according  to 
law,  to  try  such  case.'  We  apprehend  the  meaning  of  this  section  to 
be  that  the  cause  may  be  tried  in  chambers  if  neither  party  asks  for  a 
jury,  but  if  a  jury  be  prayed  for  it  will  be  necessary  when  a  speedy 
trial  is  desired  and  a  regular  term  is  not  in  session,  to  appoint  a  special 
term  and  to  summon  a  jury  therefor  under  the  power  conferred  by  the 
last  clause  of  the  section." 

In  that  case  the  defendant  on  tiie  day  designated  for  trial  at  chambers 
filed  his  answer  and  prayed  for  a  jury.  In  this  case  on  the  day  desig- 
nated for  ti-ial  in  chambers  the  plaintiff  before  issue  joined,  prayed  for 
a  special  term  and  a  jury.  In  that  case  this  court  consideored  that  the 
judge  erred  in  not  continuing  the  case  and  calling  a  special  term. 
Here  the  court  holds  that  tlie  judge  erred  in  permitting  the  trial  at 
chambers  to  be  delayed  on  account  of  the  application  for  a  special 
term  and  a  jury. 

In  the  light  of  the  statute  as  interpreted  by  this  court  in  the  Head 
case,  I  do  not  think  the  district  judge  erred  in  delaying  the  trial  at 
chambers  in  consequence  of  the  application  for  jury,  because  this 
court  expressly  decided  the  meaning  of  the  law  to  be  "  that  the  cause 
may  be  tried  in  chambers  if  neither  party  asks  for  a  jury,  but  if  a  jury 
be  prayed  for,  it  will  be  necessary  when  a  speedy  trial  is  desired  and 
a  regular  term  is  not  in  session,  to  appoint  a  special  term  and  summon 
a  jury." 

I  believe  the  court  in  the  Head  case  properly  interpreted  the  law,  and 
that  either  party  wlien  the  case  is  set  for  trial  at  chambers  may  have 
a  contiuaance  and  require  a  special  term  and  a  jury.  The  statute  pro- 
vides that  the  jury  *' be  summoned  according  to  law."  I  understand 
this  to  mean  that  the  jury  must  be  convened  according  to  law — that  is, 
the  jury  must  be  convened  at  the  general  term  or  a  special  term  of  the 
court ;  because  there  is  law  providing  for  a  jury  at  such  terms,  and 
there  is  no  law  providing  for  a  jury  at  chambers.  Therefore  a  Jury 
summoned  at  chambers  would  not  be  summoned  or  convened  accord- 
ing to  law. 

I  think  the  district  judge  committed  no  error ;  that  under  the  ruling 
in  the  Head  case  he  properly  deferred  the  trial  at  chambers,  in  conse- 
quence of  the  prayer  for  jury ;  and  finding  that  the  regular  term  of  his 
court  would  arrive  before  a  special  term  could  be  convened  he  did  not 
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err  in  delaying  the  case  for  trial  at  the  regular  term  beginning  April 
7,  1873.  Whether  or  not  there  will  be  a  failure  of  a  jury  at  that  aession 
remains  to  be  determined  when  the  court  opens.  If  there  should  be  a 
failure  of  a  jury  at  said  term,  however,  it  will  be  the  duty  of  the  judge 
to  call  a  special  term.  Until  he  fails  to  do  so,  the  writ  of  mandamus 
should  not  be  used  against  him. 
I  therefore  dissent  in  this  case.     ^ 


No.  4600. 

I  25^164      Succession  op  Jkssb  C.  Patrick.    Application  of  L.  L.  Butler, 
105  788  Executor,  for  sale  of  property  to  pay  debts. — Intervention  of  Joseph 

C.  Goodrich,  creditor. 

TThere  a  Judgment  creditor  with  special  mortgage  and  ▼endor'a  privilege  canaed  a  ;C  /a. 
to  be  isaned  by  the  district  conrt  against  the  property  of  a  snccession,  which  /L  /a.  was 
ii\}oined  by  the  ezecntor  of  said  succession,  and  where,  whilst  the 'ii^ unction  was  pendp 
ing  said  executor  applied  to  the  parish  court  for  the  sale  of  all  the  property  of  the  suo- 
cossion,  including  the  property  involved  in  the  injunction  for  the  purpose  of  paying  the 
debts  of  the  succession,  and  the  court  refused  to  order  the  sale  of  the  property  on  the 
ground  that  it  was  in  the  jurisdiction  of  the  district  court  for  the  time  being,  by  virtue 
of  the  seizure  and  custody  of  the  sheriff,  pursuant  to  its  writ ; 

Held— That  the  court  erred  in  not  granting  the  order  prayed  for  by  the  executor.  Succession 
property  can  not  be  sold  under  hJL/a,  The  executor  was  in  possession  of  the  property 
when  seized,  and  the  probate  court  had  jurisdiction  to  order  the  sale. 

The  creditor  had  a  mortgage  on  the  property,  but  he  saw  fit  to  pursue  the  via  ordinaria,  and 
having  elected  that  mode  of  procedure,  he  could  not  have  been  allowed  to  change 
it  after  he  had  obtained  judgment,  even  if  he  had  attempted  to  do  so,  which  he  has  not 
done. 

Xo  injury  can  result  to  the  judgment  creditor  by  authorizing  the  sale  prayed  for  by  the 
executor  if  he  has  a  mortgage  superior  to  other  creditors. 

APPEAL  from  the  Parish  Court,  parish  of  West  Baton  Rouge.  Loh- 
dellj  J.  H.  M.  Favrot,  for  intervener  and  appellee.  Barrow  & 
Pope,  for  executor  and  appellant. 

tlustices  concurring:    Lufleling,  Taliaferro,  Howell,  Morgan. 

LuDELiNG,  C.  J.  Mrs.  Ursin  Soniat  had  a  judgment  against  the 
succession  of  Patrick  which  she  transferred  to  J.  C.  Groodrich.  He 
caused  a  fi.fa,  to  be  issued  under  said  judgment,  and  under  it  the 
sheriff  seized  property  of  the  succession,  to  sell  which  an  order  had  pre- 
viously been  petitioned  for  by  the  probate  court,  to  enable  the  executor 
to  pay  the  debts  of  the  succession.  The  executor  it  seems  in  joined  the 
sale  under  the  judgment  of  Soniat,  and  Favrot,  the  curator  ad  hoe, 
appointed  to  represent  Goodrich,  the  transt'erree  of  Soniat's  judgment, 
in  the  ii^unction  suit,  filed  for  Goodrich  on  intervention  opposing  the 
application  as  far  as  it  sought  to  sell  the  property,  which  had  been 
seized  by  the  sheriff  under  the  said  writ.  Waiving  the  question 
whether  a  curator  ad  hoc  had  a  right  to  interfere  in  any  other  proceed- 
ing or  suit  than  that  in  which  he  was  appointed  to  act,  we  are  of  the 
opinion  that  the  court  erred  in  not  granting  the  order  prayed  for  by 
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tlie  execotor  to  sell  the  property  to  pay  the  -debts  of  the  estate.  Suc- 
cession property  can  not  be  sold  under  Si,fi.  fa,     1  An.  173. 

The  executor  was  in  possession  of  the  property ,  and  the  probate 
«ourt  had  jurisdiction  to  order  the  aale.  The  creditor  had  a  mort- 
gage on  the  property  but  he  saw  fit  to  pursue  the  via  ordinariay  and 
having  elected  that  mode  of  procedure  he  could  not  have  been 
allowed  to  change  it  after  he  had  obtained  a  judgment,  even  if  he  had 
attempted  to  do  so,  which  he  has  not  done.  2  La.  547.  No  injury  can 
result  to  the  judgment  creditor  if  he  has  a  mortgage  superior  to  other 
creditors,  by  autltorizing  the  sale  by  the  executor. 

It  IB  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
«ourt  be  amended  as  follows :  It  is  decreed  that  the  sale  of  all  the 
property  belonging  to  the  succession  of  Jesse  C.  Patrick  be  sold  to 
pay  the  debts  of  the  succession,  according  to  law.  It  is  further 
ordered  that  the  intervener,  Goodrich,  pay  the  costs  of  the  interven- 
tion and  of  this  appeal. 

Wylt,  J.,  dissenting.  Mrs.  Ursiu  Soniat,  the  holder  of  certain  prom- 
issory notes  ot  J.  C.  Patrick,  secured  by  vendor's  privilege  and  special 
mortgage,  sued  in  1867,  in  the  district  court  of  the  parish  of  West 
Baton  Rouge,  to  obtain  judgment  and  to  foreclose  the  mortgage  against 
the  succession. 

After  a  protracted  litigation  there  was  a  foreclosure  of  the  mortgage 
ordered  against  the  land  described  in  the  act,  and  a  personal  judgment 
for  half  the  amount  of  the  demand,  tlie  other  half  being  held  to  be 
not  reversable  in  consequence  of  its  slave  consideration.  Mrs.  Soniat 
subsequently  transferred  this  judgment  to  Jt  C.  G-oodrich,  who  caused 
■execution  to  issue  against  the  hypothecated  property. 

The  executrix  of  Patrick  injoined  the  sale  in  the  district  court,  and 
before  the  trial  thereof  applied  to  the  parish  court  for  the  sale  of  all 
the  property  of  the  succession,  including  the  property  involved  in  the 
injunction  suit,  against  which  the  mortgage  had  been  foreclosed  as 
aforesaid. 

The  curator,  representing  Goodrich,  intervened  on  the  following 
grounds : 

First — That  two  courts  can  not  at  the  same  time  have  jurisdiction 
of  the  same  property,  and  until  the  injunction  is  tried  in  the  district 
court  the  property  should  remain  in  the  custody  of  the  sheriff,  its 
executive  officer  -,  that  the  sheriff,  as  excutive  officer  of  the  district 
court,  ought  not  to  be  placed  in  a  position  where  obedience  to  its 
orders  would  be  disobedience  and  contempt  to  the  mandate  of  the 
parish  court. 

Second — That  the  holder  of  a  mortgage  importing  a  confession  of 
judgment  can  subject  the  property  to  its  payment,  regardless  of  the 
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manner  of  foreclosnre,  and  wbetlier  the  mortgageor  be  dead  or  not. 
The  court  refused  to  order  the  sale  of  the  property  on  the  ground  that 
it  was  in  the  jurisdiction  of  the  district  court  for  the  time  beiog,  by 
virtue  of  the  seizure  and  custody  of  the  sheriff,  pursuant  to  its  writ. 
12  An.  591.     The  executrix,  of  J.  0.  Patrick  has  appealed. 

The  question  whether  a  mortgageor  who  forecloses  his  mortgage 
via  ordinaria  can  proceed  directly  against  the  property  without  resort- 
ing to  the  remedy  provided  in  articles  990  and  H91,  C.  P.,  is  raised  in 
the  injunction  suit  pending  in  the  district  court. 

In  my  opinion  the  property  being  under  seizure  in  that  court  under 
its  own  process,  and  injoined  by  the  executrix  on  the  grounds  stated^ 
ought  not  to  be  ordered  to  be  sold  by  tlie  parish  court  pending  that 
controversy;  and  the  parish  judge  did  not  err  in  refusing  to  grant  the 
order.  The  parish  court  ought  not  by  its  own  orders  to  disturb  the 
jurisdiction  of  the  district  court,  and  in  a  case  like  this  undertake  t<^ 
dispose  of  a  controversy  pending  in  that  court.  I  adopt  the  writteo 
opinion  of  the  judge  a  quo  on  this  point. 

But  laying  out  of  view  the  question  of  the  jurisdiction  of  the  parish 
court,  I  am  of  opinion  that  the  district  court  had  jurisdiction  to 
eu force,  by  its  own  process,  the  mortgage  foreclosed  via  ordinaria 
against  the  property  in  possession  of  the  executrix  of  Patrick.  A 
creditor  having  an  executory  title  may  subji  ct  the  property  to  the 
payment  of  the  mortgage  whether  it  be  foreclosed  via  ordinaria  or  via 
exeoutiva.  The  right  to  subject  the  property  to  the  payment  of  a 
mortgage  importing  a  confession  of  judgment,  is  not  a  conditional  but 
an  absolute  right,  resulting  from  articles  61,  62,  63,  65  and  66,  C.  P.^ 
and  articles  1421,  1433  and  1438  of  the  Revised  Code. 

The  law  gives  the  right  to  a  creditor  holding  an  executory  title  *'  to 
seize  and  sell  the  hypothecated  property  (in  possession  of  the  heira) 
the  same  as  if  the  original  debtor  were  alive,"  C.  P.  66 ;  and  thei;e  is 
nothing  in  it  declaring  that  this  right  shall  be  forfeited  if  the  mortgage 
be  closed  via  ordinaria  instead  of  via  executiva,  1  imagine  that  a  right 
accorded  by  law  will  not  be  lost  if  the  owner  thereof  seeks  to 
enforce  it  by  either  of  the  modes  provided  by  law. 

The  subject  of  the  articles  referred  to  is  the  giving  of  the  right,  and 
not  the  mere  machinery  by  which  that  right  may  be  enforced.  It  was 
upon  the  principle  that  the  hypothecary  action  is  a  real  action  follow- 
ing the  property  in  whosesoever  hands  it  may  be  found,  and  being  a  real 
action  it  may  be  brought  in  a  court  of  ordinary  jurisdiction ;  that  thia 
court  decided  as  early  as  1846  that  a  creditor  having  a  special  mort- 
gage importing  a  confession  of  judgment  may  obtain  in  a  court  of 
ordinary  jurisdiction  an  order  of  seizure  and  sale  against  the  hypothe- 
cated property  under  administration. 

This  was  the  doctrine  announced  in  Boquille,   administrator,  9^ 
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IPaille.  1  Ad.  205.  In  that  case  this  coart  said :  ''It  is  trae  that,  as  a 
l^neral  rale,  probate  courts  have  exdasive  jarisdiction  of  money 
demands  against  saccessions,  but  the  rale  is  not  without  exceptions. 
C.  P.  996,  983.  Tlie  right  of  the  hypothecary  creditor  to  proceed 
4igainst  the  mortgaged  property  in  the  possession  of  the  debtor's  heirs 
■appears  to  be  beyond  controversy.  The  Code  of  Practice  after  declar- 
ing the  hypothecary  action  is  a  real  action,  which  follows  the  property 
to  which  it  is  attached  in  whatever  hands  it  may  be  found,  provides 
that  if  the  debtor  has  died  leaving  a  single  heir  who  ha«  accepted  the 
succession,  or  if  he  leaves  several  heirs  who  have  accepted  the  succes- 
sion, and  there  has  been  no  partition  among  them,  the  creditor  shall 
be  entitled  to  seize  and  sell  the  hypothecated  property  in  the  same 
manner  as  it  the  original  debtor  were  still  alive.  Being  a  real  action 
it  may  be  exercised  in  courts  of  ordinary  jarisdiction."  C.  P.  983,  61, 
•er,  734,  744  J  C.  C.  1370,  1382,  1387.  1391. 

Since  1846  this  court  has  frequently  affirmed  this  doctrine.  2  An. 
^509;  12  An.  551;  19  An.  510;  20  An.  374;  but  these  cases  were  all 
under  executory  process. 

The  only  case  where  the  question  was  presented  in  a  proceeding  t^ 
ordinaria  is  that  of  Randolph  v.  Heirs  of  Cliapman,  21  An.  486,  where 
it  was  held  that:  ''The  holder  of  promissory  notes  secured  by  mort- 
gage on  real  estate  importing  a  confession  of  judgment,  may  proceed 
in  rem  after  the  mortgageor  has  died,  to  foreclose  the  mortgage  without 
provoking  the  appointment  of  an  administrator  to  represent  the  suc- 
cession. Where  the  act  of  mortgage  imports  a  confession  ot  judgment 
and  no  partition  of  the  estate  has  been  made  among  the  heirs,  the 
mortgage  creditor  may  seize  and  sell  the  hypothecated  property  as  if 
the  original  debtor  were  still  alive.  If  the  widow  and  heirs  of  the 
deceased  husband,  whose  property  is  specially  mortgaged  be  non-resi- 
dents, the  mortgage  creditor  in  a  suit  against  the  mortgaged  property 
may  provoke  the  appointment  of  a  curator  ad  hoc  to  represent  them.'' 

It  is  the  character  of  the  instrument  and  not  the  mode  of  enforcing 
it  that  gives  the  '*  executory  title  against  the  debtor,"  and  authorizes 
the  creditor,  under  article  66,  C.  P.,  to  '^eize  and  sell  the  hypothecated 
property  (in  possession  of  the  heirs  in  the  same  manner)  as  if  the 
original  debtor  were  still  alive." 

A  mortgage  retains  its  hypothecary  character  as  thoroughly  when  it 
is  foreclosed  via  ordinaria  as  via  executiva.  It  is  directed  against  the 
thing  as  much  in  one  form  of  procedure  as  in  the  other ;  and  in  this 
respect  it  is  as  much  a  real  action  in  the  one  case  as  in  the  other. 

If  ai-ticle  66,  C.  P.,  means  what  it  says,  and  such  has  been  affirmed 
lepeatedly  by  this  court,  the  death  of  the  mortgage  debtor  in  no  manner 
affects  the  right  of  the  mortgage  creditor,  because  he  can  '*  seize  and 
sell  the  hypothecated  property  (in  possession  of  the  heirs  in  the  same 
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manner)  as  if  the  original  debtor  were  alive.'^  Therefore,  as  Mrs. 
Soniat  could  subject,  in  a  proceeding  via  ordinaria^  the  hypothecated^ 
property  in  Patrick's  possession  to  her  special  mortgage,  she  has  the- 
same  right  to  do  so  when  the  property  is  in  possession  of  his  executrix. 
It  is  conceded  that  she  could  do  so  by  proceeding  via  execuUva;  but 
the  cases  decided  in  3  N.  S.  498,  655  and  8  N.  S.  96,  are  cited  to  show 
that  she  can  not  do  so  via  ordinaria.  Those  cases  will  be  searched  in 
vain  to  find  anything  supporting  that  conclusion. 

In  those  cases  the  question  was  whether  the  hypothecary  creditor 
can  at  the  same  time  proceed  via  execuUva  and  via  ordinaria,  and  the- 
oourt  said  :  **  In  the  present  case  an  attempt  is  made  to  combine  two- 
actions,  ordinary  and  extraordinary;  and  the  order  of  seizure  and  sale 
seems  to  have  been  granted  before  the  answer  was  filed.  •  •  •  The 
manner  of  proceeding  attempted  by  the  plaintiffs  is  not  an  attempt  to 
cumulate  different  causes  of  action  in  one  suit,  but  to  pursue  one 
course  of  action  by  claiming  the  benefit  of  two  remedies  for  a  single 
wrong  which  appears  to  us  to  be  unjust,  oppressive,  contrary  to  reasoa 
and  of  course  contrary  to  law."    3  N.  S.  498. 

In  the  case  at  bar  two  actions  have  not  been  combined;  but  Mrs. 
Soniat  has  merely  cumulated  two  different  causes  of  action  in  one- 
suit,  to  wit :  a  personal  action  against  the  succession  and  an  hypothe- 
cary action  against  the  mortgaged  property.  So  far  from  violating 
the  principles  announced  in  the  decisions  opposed  to  her,  Mrs.  Soniat 
has  followed  their  direction. 

In  the  succession  of  Wilson,  12  An.  592,  this  court  said :  "  Lastly, 
it  is  urged  that  the  notes  of  the  mortgage  having  been  merged  in  a 
judgment  they  become  extinguished  by  novation,  though  it  is  admitted 
that  the  judgment  itself  decrees  that  the  mortgage  shall  remain  in 
force  to  secure  the  payment  of  the  judgment.  If  this  doctrine  were 
correct,  the  highest  possible  recogoition  of  a  right  would  virtually 
extinguish  it." 

Here  Mrs.  Soniat  having  the  highest  possible  recognition   of   her 
mortgage  right,  is  opposed  in  the  execution   thereof,  solely  on  the- 
ground  of  said  recognition.     Without  this  recognition  it  is  admitted 
the  mortgage  would  entitle  her  to  seize  and  sell  the  hypothecated 
property  on  an  ex  parte  order  at  chambers. 

Now,  if  the  character  of  her  mortgage  will  authorize  the  seizure  and 
sale  of  the  hypothecated  property  on  an  ex  parte  order  of  the  judge, 
why  will  it  not  authorize  the  same  on  an  order  obtained  after  a  fair- 
trial  contradictorily  with  the  mortgageor  or  his  legal  representative  ?  - 

It  is  the  judicial  recognition  of  the  act  importiug  a  confession  of 
judgment  that  authorizes  the  seizure  and  sale;  and  surely  that  recog- 
nition is  just  as  solemn  and  authoritative  when  granted  contradictorily 
with  the  parties  as  when  granted  ex  parte. 
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But  the  case  of  Bertin  v.  Phillips,  1  An.  173,  is  cited  as  autboritj 
against  the  Soniat  mortgage. 

That  case  is  not  in  point,  and  is  no  authority  here.  In  it  the  ques- 
tion was,  whether  an  ordinary  judgment  on  a  privilege  debt  could  be 
enforced  by  the  seizing  thereunder  of  a  slave  belonging  to  the  succes- 
Bion  of  the  judgment  debtor ;  and  the  court  properly  held  that  suc- 
cession property  could  not  be  aold  in  that  way.  That  case  was  not 
based  on  a  special  mortgage,  importing  a  confession  of  judgment,  and 
of  course  it  did  not  fall  under  article  61,  62,  63,  65  and  66  C  P.  The 
case  of  Elmore  t;.  Yentress,  24  An.  382,  is  directly  in  point.  There  the 
precise  question  is  decided  in  accordance  with  the  views  I  hereia 
express.  For  the  reasons  stated  I  feel  constrained  to  dissent  in  thi& 
case. 

Rehearing  refused. 


No.  2884. 
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Henrietta  Crocker  and  als.  v.  J.  F.  Hoag  and  Charles  H.  Reed.     5a  1754 

wnere  A  had  the  right  to  sell  the  share  she  claimed  to  have  In  a  piece  of  property,  it  is  inr- 
material  to  inquire  whether  she  owned  any  portion  of  said  property.  Having  sold  the- 
whole  of  it  and  received  the  price  thereof,  she  was  hound  to  complete  the  title,  and 
the  moment  she  acquired  the  same,  it  inured  to  and  vested  in  her  vendees.  Their 
title  became  as  complete  as  if  she  had  executed  to  them  a  deed  immediately  after 
she  had  acquired  said  property.  Her  reconveyance  of  it  to  him  from  whom  she  had 
purchased  it,  passed  no  title.  It  was  the  sale  of  another's  property,  and  therefore  a 
nullity. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lenSf  J.  Trist  <&  Oliver,  for  plaintiffs  and  appellees.  Whitak&r  dk 
JSiee,  and  Fellows  &  Mills,  for  defendant  and  appellant. 

Justices  concurring:  Ludeliog,  Taliaferro,  Howell,  Wyly  and 
Morgan. 

Wtlt,  J.  This  is  a  petitory  action  against  the  defendants  for 
certain  property  situated  on  Rousseau  street,  described  in  the  petition. 
Hoag  being  only  the  tenant  of  Reed  makes  no  defense.  The  property 
belonged  to  Elkanah  Reed,  who  died  in  1850,  leaving  a  widow  and  two 
children,  the  defendant,  Charles  H.,  about  six  years  old,  and  Sarah 
Ann,  aged  about  eighteen  months.  In  1851  Sarah  Ann  died.  In  185^ 
the  widow  owning  one  undivided  portion  of  said  property,  being 
155-512  thereof,  the  share  inherited  from  her  deceased  daughter,  con- 
veyed  to  the  plaintiffs  by  notarial  act,  duly  recorded,  the  whole  prop- 
erty, stipulating  that,  ''if  hereafter  any  claim  should  be  urged  or  set 
up  to  any  portion  of  the  above  described  property  on  account  of  the 
only  surviving  heir  and  minor  child  of  the  deceased  Elkanah  Reed, 
named  Charles  Henry  Reed,  she,  the  said  vendor,  hereby  agrees  and 
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obligates  herself  to  satisfy  and  extlDgnish  such  claim  withoat  preja- 
dice  or  loss  to  the  purchasers." 

Id  February,  1863,  the  defendaot,  Charles  H.  Reed,  being  of  fall 
age,  couveyed  by  notarial  act  his  nndiyided  shares,  being  357-512 
parts  thereof,  of  said  property  to  his  mother,  the  vendor  of  the  plain- 
tiffs. The  deed  was  duly  recorded  and  the  consideration  was  ac- 
knowledged to  be  $8000  cash. 

In  January,  1869,  the  property  was  reconveyed  to  Charles  H.  Reed 
by  his  mother  for  $7000,  three  thousand  cash  and  the  balance  evi- 
denced by  a  note.  The  plaintiffs  contend  that  although  their  vendor 
only  owned  part  of  the  property  in  1853,  she  sold  the  whole  of  it  to 
them,  and  that  their  title  became  complete  in  1868  when  Charles  H. 
Reed  conveyed  his  share  or  interest  in  the  property  to  his  mother; 
that  this  sale  inured  to  their  benefit.  To  this  the  respondent  replies, 
that  the  title  set  up  by  the  plaintiffs  is  null  and  void|  because  his 
mother  sold  them  the  property  in  1853,  without  any  order  or  authority 
of  the  court  having  jurisdiction  of  the  estate  of  Elkanah  Reed;  that 
the  signature  of  his  mother  to  said  act  was  obtained  by  Iraud  and 
(procured  to  be)  made  thereto  by  one  Elisha  Croker,  who  pretended 
to  act  for  petitioners,  and  that  said  act  was  passed  without  consider- 
ation. He  further  pleads  that  said  property  was  conveyed  to  him  by 
his  mother  by  authentic  act  on  fifteenth  January,  1869.  Tiie  plea  of 
fraud  and  failure  of  consideration  is  not  sustained  by  the  evidence. 
Whether  there  was  an  order  of  court  or  not,  the  mother  of  the  re- 
spondent had  the  right  to  sell  her  share  of  the  property.  Whether 
she  owned  any  of  the  property  or  not,  is  immaterial,  having  received 
the  price  for  the  whole  property,  the  mother  of  the  respondent  was 
bound  to  complete  the  title,  and  the  moment  she  acquired  it  in  1868, 
it  inured  to  and  vested  in  her  vendees,  the  plaintiffs.  Their  title  be- 
came as  complete  as  if  she  had  executed  to  them  a  deed  immediately 
after  receiving  title  from  her  son. 

The  reconveyance  to  Charles  H.  Reed  in  1869,  passed  no  title,  be- 
cause the  moment  he  deeded  the  property  to  his  mother  in  1868,  the 
title  instantaneously  passed  to  her  vendees,  the  plaintiffs.  It  was  the 
sale  of  another's  property  and  therefore  a  nullity. 

We  therefore  conclude  that  the  judgment  herein  in  favor  of  the 
plaintiffs  is  correct. 

Judgment  affirmed. 

See  9  La.  99;  5  An.  532;  12  La.  170;  5  N.  S.  247;  12  M.  187;  Re- 
^ised  Code  3144,  3304 ;  18  An.  321. 

Rehearing  reiused. 
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No.  4031.  Is    1611 

119     487 

State  of  Louisiana  ex  rel.  Jacob  Stbauss  v,  Antoine  Dubuclet, 

State  Treasarer. 

This  ooDTt,  where  there  is  a  doubt  a«  to  its  Jurlsdicfion,  would  maiBtaln  it  in  a  case  in  which 
the  whole  people  of  the  State  are  interested,  and  if  this  were  necessary  in  order  to  pro< 
tect  them  from  what  may  be,  and  as  in  this  case  appears  to  be,  a  flctitions  cbiim  npon 
the  common  treasury. 

It  does  not  follow  that,  because  the  State  has  appealed  through  the  Attorney  General,  she  can 
not  appeal  through  the  Governor  as  well.  He  dearly  has  the  right  to  appeal  on  behalf 
of  the  State,  and  this  right  can  not  be  taken  away  from  him,  simply  because  another 
officer  of  the  goTemment  has  been  before  him,  when  he  takes  the  appeal  within  the 
delays  required  by  law.    In  this  case  the  appeal  was  taken  in  ample  time. 

It  is  not  legally  correct  to  say  that  no  person  is  authorized  to  appeal  on  behalf  of  the  State, 
except  in  cases  where  the  attorney  general  is  unable  or  unwilling  to  act.  The  prohl. 
tbition  is  limited  to  the  employment  of  counsel  other  than  the  Attorney  Greneral  by  the 
Treasurer  and  Auditor,  and  does  not  exclude  the  Governor  firom  doing  so. 

■Judgment  in  this  case  being  rendered  on  the  thirteenth  of  May,  signed  the  same  day,  and 
the  appeal  taken  on  the  seventeenth  of  May,  being  made  returnable  on  the  third  Monday 
of  said  month,  there  was  a  good  reason  for  extending  the  return  day  from  the  third  Mon- 
day  of  May.  only  a  iew  days  after  the  Judgment  was  rendered,  until  the  first  Monday  in 
Kovember :  that  being  the  first  return  day  after  the  first  Monday  in  May,  on  which  this 
court  would  sit. 

Where  the  Auditor  had  no  authority  to  draw  the  warrants  he  issued,  the  fact  of  his  drawing 
them  would  create  no  debt  against  the  State,  and  if  issued  with  the  intention  of  defraud- 
ing the  State,  the  Treasurer  is  not  bound  to  pay  them,  simply  because  they  may  happen 
to  be  in  the  hands  of  an  innocent  holder. 

■Something  more  than  the  genuineness  of  the  Auditor's  signature  and  the  lawftilness  of  the 
issue  is  required  to  protect  the  holder  of  State  warrants,  innocent  though  he  may  be. 
Kot  being  commercial  paper,  they  can  be  transferred  only  by  the  indorsement  of  the 
parties  in  whose  favor  thej'  were  issued.  The  genuineness  of  that  indorsement  must  be 
-proved. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble, 
J.     W,  H,  BogerSy  for  relator  and  appellee.    Senvmes  de  Mott,  ffaya 
4t  New,  and  8.  Belden,  Attorney  General,  for  respondent  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Morgan,  J.  Two  appeals  were  taken  Irom  the  judgment  herein 
rendered  in  favor  of  Jacob  Strauss.  One  was  taken  by  the  attorney 
general,  and  one  wae  taken  by  special  counsel  appointed  by  the 
Governor. 

The  one  by  the  Attorney  General  was  taken  on  the  seventeenth  May, 
1872,  and  was  made  returnable  on  the  third  Monday  in  May.  The 
other  was  taken  by  tlie  special  counsel  employed  by  the  Governor  on 
the  eighteenth  May,  and  was  made  returnable  on  the  first  Monday  in 
November. 

We  are  asked  to  dismiss  the  second  appeal  on  the  following  grounds : 

First — '<  That  an  appeal  having  been  taken  on  behalf  of  the  State 
of  Louisiana  by  the  Attorney  General  of  the  State,  and  made  return- 
able on  the  third  Monday  of  May,  no  other  appeal  on  behalf  of  said 
State  could  be  taken  pending  the  said  first  appeal,  and  the  action 
herein  taken  thereafter  in  the  lower  court  on  behalf  of  said  State  was 
and  is  null  and  void,  for  want  of  jurisdiction." 
11 
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Second — '*That  no  person  is  authorized  to  appeal  oni>ehalf  of  the 
State,  except  in  cases  where  the  Attorney  General  is  unable  or  unwil- 
ling to  act;  that  such  facts  do  not  exist  herein,  and,  therefore,  the 
Governor  was  without  power  to  employ  counsel." 

Third — '*  That  the  appeal  was  made  returnable  at  a  day  other  than 
as  assigned  by  law,  and  no  reason  existed  therefor." 

This  proceeding  was  instituted  on  the  twenty -fifth  April,  1872.  The 
relator^s  object  is  to  force  the  State  Treasurer  to  recognize^  as  legal 
and  binding  debts  of  the  State,  certain  warrants  held  by  him,  issued 
by  Wicklifle,  and  to  cause  them  to  be  paid  out  of  the  State  treasury. 

The  warrants  amount  to  within  a  fraction  of  $140,000. 

The  answer  is  that  they  are  fraudulent  and  spurious,  and  that  the 
indorsements  therein  are  forger ich. 

The  case  was  tried  on  the  eighth  May.  It  appears  that  these  war- 
rants, coming  into  the  hands  of  auditor  Graham,  who  succeeded  Wick- 
liffe,  were  maiked  by  him  *' counterfeit,"  that  he  could  find  no  traces  of 
their  having  been  issued  in  tlie  books  of  his  office,  and  that  he  had 
examined  many  of  the  parties  in  whose  favor  they  purported  to  have 
been  drawn,  and  in  whose  names  they  were  indorsed,  and  that  they 
all  declared  their  signatures  to  be  forgeries.  Notwithstanding  which, 
not  one  of  these  parties,  although  many  of  them  are  residents,  and  well 
known  citizens  of  this  city,  were  ever  examined  as  witnesses,  nor  does 
any  attempt  seem  to  have  been  made  to  procure  their  testimony. 

Judgment  was  rendered  in  favor  of  the  relator  as  prayed  for,  on  the 
thirteenth  May,  and  was  issued  on  the  same  day. 

On  the  seventeenth  May,  the  attorney  general,  intervening  on  be- 
half of  the  State,  moved  for  an  appeal,  returnable  on  the  third  Mon* 
day  in  May.  His  transcript  of  appeal  was  not  filed  on  the  return  day, 
nor  was  any  application  made  to  this  court  to  extend  the  time  in  order 
to  enable  him  to  bring  it  up,  and  the  relator's  judgment  has  thus,  in 
his  opinion  become  final,  and  the  State  is  to  be  saddled  with  the  pay- 
ment of  $140,000,  of  which,  the  whole  according  to  Auditor  Graham^ 
and  the  Attorney  General,  is  spurious,  unless  we  maintain  the  appeal 
taken  by  the  special  counsel  of  the  State,  which  the  relator  says  the 
law  prohibits  us  from  doing. 

Where  there  is  a  doubt  as  to  the  jurisdiction  of  the  court,  we  would 
maintain  our  jurisdiction  in  a  case  in  which  the  whole  people  ot  the 
State  are  interested,  and  if  this  were  necessary,  in  order  to  protect 
them  from  what  may  be,  and,  as  in  the  matter  before  as  appears  to  be, 
a  fictitious  claim  upon  the  common  treasury. 

But  in  this  case  we  are  not  called  upon  to  do  so.  The  letter,  as  well 
as  the  spirit  of  the  law  gives  us  the  required  jurisdiction. 

First — It  does  not  follow  that  because  the  State  has  appealed  through 
the  Attorney  General  that  she  can  not  appeal  through  the  GoverLor^ 
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as  well.  He  clearly  has  the  right  to  appeal,  on  behalf  of  the  State, 
and  this  right  can  not  b6  taken  away  from  him,  simply  because  an- 
other officer  of  the  government  has  been  before  him,  when  he  takes 
the  appeal  within  the  delays  reqaired  by  law.  In  this  case  the  appeal 
was  taken  in  ample  time. 

Second — It  is  not  legally  correct  to  say  that  no  person  is  authorized 
to  appeal  on  behalf  of  the  State,  except  in  cases  where  the  Attorney 
General  is  unable  or  ud willing  to  act.  The  prohibition  is  limited  to 
the  employment  of  counsel  other  than  the  Attorney  General  by  the 
Treasurer  and  Auditor,  and  does  not  exclude  the  Governor  from 
doing  so. 

Ihird — There  was  a  good  reason  for  extending  the  return  day  from 
the  third  Monday  of  May,  only  a  few  days  after  the  judgment  was 
rendered,  until  the  first  Monday  in  November,  that  being  the  first 
return  day,  after  the  first  Monday  in  May,  upon  which  this  court 
would  sit. 

And  we  must  believe  that  the  Attorney  General  was  of  the  opinion 
that  these  objections  could  not  be  well  urged  against  the  State,  other- 
wise we  take  it  for  granted  that  he  would  have  filed  his  transcript  of 
appeal  in  time.  He  must  have  believed  that  the  appeal  taken  by  him 
had  been  superseded,  for  we  can  not  believe  that  he  could  have  been 
guilty  of  the  carelessness  of  allowing  a  judgment  to  become  final,  upon 
a  claim  involviog  so  enormoas  a  sum  of  money,  which  claim  he  had 
denounced  as  spurious  and  forged,  and  from  the  judgment  recognizing 
it  to  be  valid  he  had  appealed.  He  must  have  considered  that  the 
State  was  protected  by  the  appeal  taken  by  the  special  counsel  em- 
ployed by  the  Governor,  and  in  this  opinion  we  think  he  was  right. 

The  motion  to  dismiss  is  refused. 

On  the  Merits. 

The  warrants  upon  which  these  proceedings  are  had,  were  drawn 
by  Wickliffe,  in  favor  of  various  parties.  They  have  come  into  the 
possession  of  the  relator.  He  and  his  employes  say  he  got  them  in  the 
usual  course  of  business.  Employes  in  the  Auditor's  office  say  that 
they  appear  to  be  drawn  in  the  form  generally  used  by  Wickliffe,  and 
that  they  believe  his  signature  to  them  genuine.  This  may  all  be  true. 
But  if  Wicklifife  had  no  authority  to  draw  the  warrants,  the  fact  of  his 
drawing  them  would  create  no  debt  against  the  State;  if  they  were 
attered  with  the  intention  of  defrauding  the  State,  as  is  alleged  in  the 
answer,  the  treasury  is  not  to  be  depleted  to  pay  them,  simply  beoause 
they  may  happen  to  be  in  the  hands  of  an  innocent  holder.  Besides, 
something  more  than  the  genuineness  of  the  Auditor's  signature,  and 
the  lawfulness  of  the  issue  is  required  to  protect  the  holder,  innocent 
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though  he  may  be.  Now,  the  warraDts  in  question,  as  we  have  already 
stated,  are  all  issued  in  favor  of  certain  parties,  and  are  therefore  only 
payable  to  those  parties  or  to  their  order.  Their  iudorsement  alone 
could  give  them  transfer,  they  not  being  commercial  paper,  and  a  forged 
indorsement  conveys  no  title.  And  if  they  were  made  payable  to  ^e 
parties  named^  which  parties  were  real  creditors  of  the  State,  and  their 
signatures  thereon  were  forged,  and  the  warrants  had  been  paid,  the 
State  would  still  remain  their  debtor,  and  would  have  to  pay  again. 
Now,  the  Auditor  of  Accounts  (Graham),  testifies  that  when  these 
warrants  came  into  his  possession  he  caused  many  of  the  indorsers 
thereon  to  come  before  him,  and  they  each  declared  that  their  signa- 
tures were  forgeries.  Under  this  state  of  facts,  and  with  this  evidence 
before  us,  we  can  not  affirm  the  judgment  which  orders  their  payment. 
Neither  can  we  decide  the  case  entiiely  against  the  relator.  He  may 
be  right.  If  so,  he  will  only  suffer  dt'lay.  But  we  think  that  the  in* 
terest  of  public  justice  requires  that  the  case  should  be  remanded,  in 
order  that  the  validity  of  the  debt  which  is  claimed  against  the  State 
maybe  properly  inquired  into,  and  the  genuineness  of  the  indorse- 
ments which  alone  gives  to  the  relator  his  title,  may  be  satisfactorily 
established. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  oaee 
be  remanded  to  the  court  from  which  it  came  to  be  proceeded  in 
according  to  law,  appellees  to  pay  the  costs  of  appeal. 

Rehearing  refused. 


No.  3689. 
Delphinb  St.   Amand,   F.  A.  Luling,  Subrogated,  v.  D.  A.  Long. 

Article  55  Code  of  Practice,  forbids  the  cnmaUtion  of  petitory  and  poflaeaaory  actioni,  exo^t 
by  coDseut  of  parties. 

Ill  a  possessory  action  title  is  not  at  issue,  and  Jadginent  should  not  be  given  on  the  titles  ot 
the  parties. 

The  prayer  of  a  petition  characterizes  it,  and  when  the  action  it  institutes  is  possessory,  the 
defendant  can  nut  change  it  into  a  petitory  one,  and  reconvene  by  setting  up  title. 

Where  there  is  no  answer  to  an  amended  petition,  nor  default  taken,  especially  if  the  amend- 
ment be  one  of  substance  and  not  one  of  lorm,  all  subsequent  proceediags  are  irregular 
and  will  be  set  aside..  The  eonteatatio  litu,  which  is  the  very  foundation  of  a  suit<,  did  not 
exist. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
Charles.  E,  Bauvais,  J.  W  O,  Benegre,  E,  King  Cutler,  Bradfordy 
Legendre  dc  Co.,  tor  plaintiff  and  appellee.  E.  Mlleul  and  James  2>. 
Augiistin,  for  defendant  and  appellant. 

Justices  concurring,  Ludeling,  Taliaferro,  Howell,  Morgan. 
Taliaferro,  J.    The  defendant  appeals  from  a  judgment  rendered 
against  him  decreeing  the  plaintiff  to  be  the  owner  of  certain  lands 
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<^med  by  the  latter,  and  which  are  in  the  posBession  of  the  defeDdant. 
He  alleges  Uiat  the  jadgment  is  null  and  without  any  bindiDc;  force 
Ihroogh  the  irregularity  and  illegality  of  the  proceedings  upon  which 
U  is  founded. 

The  facts  presented  are,  that  on  the  twenty-fourth  of  September^ 
1859,  Delphine  St.  Amand,  widow  of  F.  Mayronne  and  tutrix  of  her 
minor  child,  filed  a  suit  against  D.  A.  Long  the  defendant,  and  Phile- 
mon Boutte,  alleging  that  they  are  trespassing  upon  her   lands  by 
catting  wood  thereon,  a  large  quantity  of  which  they  liad  in  readiness 
to  remove  from  the  land  by  transportation  of  the  same  to  market  over 
the  New  Orleans,  Opelousas  and  Great  Western  Railroad.    She  prayed 
for  and  obtained  a  writ  of  sequestration  to  prevent  the  removal  of  the 
wood,  and  writs  of  injunction  against  the  defendants  and  the  railroad 
company,  restraining  the   defendant  from  further  trespassing  on  the 
premises,  and  inhibiting  both  the  company  and  the  defendant  from 
removing  the  wood.     She  prayed  to  be   quieted  in  the  possession  of 
the  lands  trespassed  upon,  and  for  judgment  against  the  defendant  for 
one  thousand  dollars  damages.     To  this  suit  the  defendant  answered 
by  general  denial.     This  suit  is  numbered  four  hundred  and  nine  on 
the  docket  of  the  district  court,  and  is  clearly  a  possessory  action  in 
which  damages  are  claimed  for  disturbance' of  possession  alid  for  tres- 
pass.   On  the  sixth  of  December,  1859,  the  same  plaintiff  filed  a  sup- 
plemental petition  in  which  she  set  forth  an  error  in  the  original  plot 
of  survey  of  the  township  in  which  the  lands  trespassed   upon  are 
situated,  and  by  which  these  lands  were  erroneously  represented  as  lying 
in  section  one  hundred  and  three.     The  supplemental  petition  gives 
their  true  location  according  to  the  corrected  towushij)  plot  of  survey. 
Service  of  this  suplemental  petition  was  made  upon  both  the  defendants, 
but  no  answer  was  ever  filed  and  no  judgment  by  default  taken.    On 
the  third  January,  1860,  the  same  plaintiff  brought  a  petitory  action 
against  Long  alone  for  the  same  lands,  alleging  trespass  as  in  the 
former  suit,  and  prayed  judgment  on  her  titles  decreeing  her  to  be  the 
owner  of  the  lands.     This  suit  on  the  docket  of  the  district  court  is 
numbered  four   hundred  and  fourteen.     Service  of  this  petition  was 
made  on  the  defendant  but  no  answer  was  filed,  nor  was  a  judgment 
by  default  taken.    On  the  tenth  of  April,  1861.  after  the  death  of  Mrs. 
St.  Amand,  the  original  plaintiff,  her  heirs  filed  a  supplemental  petition 
praying  to  be  made  parties  to  the  original  suit,  that  they  may  be 
allowed  to  carry  on  the  same  in  their  own  name,  and  that  they  be  de- 
creed owners  of  the  premises,  etc.     Both  defendants  were  made  parties 
and  service  was  made  on  both ;   but,  as  in  the  previous  cases,  no 
answer  was  made  and  no  default  taken.    The  case  remained  in  statu 
quo  until  the  fifth  September,  1870.    During  the  intervening  period  of 
more  than  nine  years  the  lands  in  controversy  were  sold  under  execu« 
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tiou  at  tbe  suit  of  cre4itor6  of  the  heirs  of  Mrs.  St.  Amand,  and  F.  A. 
Luling  became  the  purchaser.  Ho  renewed  the  suit  in  his  own  name 
at  the  date  last  mentioned  against  Long  alone,  praying  to  be  decreed 
owner  and  for  damages,  etc.  Service  of  this  petition  and  the  accom- 
panying citation  was  made  on  one  Lawless  as  the  agent  of  Long.  To 
this  proceeding  Long  excepted  on  the  ground  of  want  of  citation.  He 
denied  that  Lawless  was  authorized  to  receive  citation,  and  averred 
that  the  defendant  was  in  no  manner  bound  by  the  service  made  upon 
Lawless.  On  the  eighth  of  April,  1871,  final  judgment  was  rendered  in 
favor  of  Luling  against  Long,  decreeing  Luling  to  be  owner  of  the 
lands  in  contestation,  and  rejecting  tbe  plaintiff's  prayer  for  damages. 
There  has  been  an  effort  to  blend  this  action  brought  by  Luling  with 
the  case  number  four  hundred  and  nine,  the  possessory  action,  in 
which  Long  and  Boutte  answered,  but  without  effect. 

It  is  clear  there  was  no  issue  joined  either  in  ttie  petitory  action 
brought  by  Mrs.  Am  and  and  continued  by  her  heirs,  or  in  that  insti- 
tuted by  Luling  in  his  own  name.  The  first  suit  was  a  possessory 
action  against  Long  and  Boutte,  alleging  disturbance  of  possession 
and  asserting  a  claim  for  damages,  and  praying  to  be  quieted  in  her 
possession.  The  number  of  the  suit  is  409.  The  suit  No.  414  is  dis- 
tinctly a  petitory  action  describing  additional  tracts  of  land  not  men- 
tioned in  the  possessory  action  and  claiming  a  much  larger  sum  as 
damages,  and  is  brought  against  Long  alone.  The  supplemental  peti- 
tion which  sought  to  change  the  nature  of  the  original  action  by  claim- 
ing title,  and  converting  the  possessory  into  a  petitory  action,  was 
never  put  at  isstfe  either  by  exception,  answer  or  judgment  by  default. 
Article  55,  Code  of  Practice,  forbids  the  cumulation  of  petitory  and 
possessory  actions  except  by  consent  of  parties.  In  a  possessory 
action  title  is  not  at  issue,  aud  judgment  should  not  be  given  on  the 
titles  of  the  parties;  4  M.  026,  5  M.  635;  p,nd  the  prayer  of  the  petition 
characterizes  it,  and  de  endant  can  not  change  it  into  a  petitory  one; 
16  La.  44,  7  Rob.  109 ;  and  even  defendant  can  not  reconvene  by  setting 
up  title ;  7  N.  S.  488,  10  La.  140.  When  there  is  no  answer  to  an 
amended  petition,  nor  default  taken,  especially  if  the  amendment  be 
one  oi  substance  and  not  of  form,  all  subsequent  proceedings  are  irreg- 
ular and  will  be  set  aside.  1  M.  206 ;  8  N.  S.  298 ;  2  La.  130 ;  4  La. 
13.  *' If  there  be  no  answer  nor  default,  there  is  no  coniestaiio  litis, 
which  is  the  very  foundation  of  the  suit;  all  subsequent  proceedings 
are  irregular  and  will  be  set  aside  and  the  cause  remanded,  or  the  ap- 
peal dismissed.  5  N.  S.  515;  15  La.  209;  2  An.  352;  9  An.  417;  18 
An.  187." 

As  there  was  no  cofitestatio  litis  in  this  case  it  follows  that  the  judgment 
rendered  can  have  no  force  or  validity.  The  exception  to  the  service 
of  citation  upon  Lawless  in  Luling's  suit  against  the  defendant  Long, 
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was  well  taken.    No  authority  of  any  kind  in  Lawless  as  Long's  agent 
U  shown.     16  La.  570;  10  La.  598 ;  19  An.  360 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled  and  reversed.  It  is  further  ordered  that 
this  case  be  remanded  to  the  lower  court  to  be  proceeded  with  accord- 
ing to  law,  the  plaintiff  and  appellee  paying  costs  of  this  appeal. 


No.  4489. 
Joseph  Bocdrea.ux  v.  F.  P.  Martinez  and  als.  ,25  j^^. 

Txk  the  case  of  a  dormant  or  secret  partner,  although  credit  is  manifestly  given  only  to  the 
ostensible  partner,  no  other  party  being  known,  yet  it  is  not  deemed  an  exclnsive  credit, 
bat  is  binding  upon  all  for  whom  the  partner  acts,  if  done  in  their  business  and  for  their 
benefit. 

The  creditor  is  not  affected  by  the  State  of  affinirs  between  the  partners  inUr  ge.  A  deceit 
or  fhkud  between  them  has  nothing  to  do  with  their  obligations  towards  third  persons 
who  are  not  party  to  it. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche. Taylor  BeatHe,  J.  Arthur  F,  and  Clay  Knoblochf  for 
plaintiff  and  appellant.  E,  W.  Blake,  for  defendants  and  appellees. 
Justices  concurring :  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan* 
Taliaferro,  J.  Martinez,  a  merchant  of  New  Orleans,  having 
•claims  against  Louis  J.  Meyer,  a  merchant  of  Thibodaux,  in  the  par- 
ish of  Lafourche,  for  merchandise  furnished  him,  brought  two  suits 
against  him  in  the  parish  court  of  Lafourche,  and  obtained  judgments. 
Execution  was  issued  and  the  stock  of  goods  in  the  store  of  Meyer 
was  seized.  Thereupon  Boudreaux,  the  plaintiff  in  tJ^is  case,  sued  out 
a  writ  of  injunction  restraining  Martinez  and  the  8heriff  from  further 
proceeding  with  the  seizure  and  sale  and  made  Meyer  a  party  to  this 
injunction  suit.  Boudreaux  alleges  that  he  is  the  partner  of  Meyer 
and  the  owner  of  one  undivided  half  of  the  stock  of  goods  so  seized. 
He  contends  that  Martinez  has  no  right  to  seize  partnership  property 
on  a  judgment  rendered  against  an  individual  member  of  a  commercial 
firm.  He  avers  that  to  the  knowledge  of  Martinez,  Meyer  possesses  in 
the  parish  ot  Lafourche  unincumbered  property  in  his  own  right  to 
the  amount  of  ten  thousand  dollars,  and  far  more  than  sufficient  to 
discharge  the  amount  of  the  judgments  obtained  by  Martinez  against 
Meyer. 

The  plaintiff  charges  collusion  between  Martinez  and  Meyer  to  pro- 
cure a  sale  of  the  stock  ot  merchandise  by  which  his  share  and  interest 
therein  may  be  divested  at  a  great  sacrifice  and  injury  to  him  and  to 
their  advantage.  He  prays  to  be  declared  owner  of  an  undivided  half 
share  of  the  stock  of  merchandise ;  that  the  injunction  be  perpetuated, 
and  that  he  recover  one  thousand  dollars  actual  damages  and  five 
(thousand  dollars  exemplary  damages. 
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The  answer  of  Martinez  is  a  general  denial.  He  specially  idlege» 
tbat  lie  dealt  with  Meyer  alone  without  knowledge  of  the  plaintiff  as 
having  auy  interest  in  the  business  of  Louis  J.  Meyer,  to  whom  alone 
he  gave  credit.  He  prays  judgment  dissolving  the  injunction,  witb 
twenty  per  cent,  damages  on  the  amount  injoined,  and  special  damages- 
for  attorney's  fees  to  the  extent  of  two  hundred  and  fifty  dollars* 
Meyer,  for  answer,  admits  the  interest  of  the  plaintiff  in  the  store,  but), 
avers  that  the  plaintiff  '*  was  ever  and  purely  a  silent  partner  therein/ 
the  whole  of  the  establishment  being  in  the  name  of  and  its  affairs- 
administered  entirely  by  the  respondent  Meyer.  That  the  indebtedness- 
to  Martinez  arose  from  the  purchase  of  goods  for  the  common  benefit 
of  himself  and  plaintiff,  that  the  debt  was  contracted  on  partnership 
account  and  should  be  paid  out  of  partnership  property.  He  praya 
judgment  in  his  favor,  with  damages,  etc. 

Judgment  was  rendered  dissolving  the  injunction  with  twenty  per 
cent,  on  the  amount  of  the  judgment  injoined.  Seventy-five  dollara 
special  damages  for  attorney's  fees.  That  as  to  L.  J.  Meyer  and  the 
sheriff  the  injunction  be  dissolved  at  plain tifi^s  costs  and  without 
damages.    From  this  judgment  the  plaintiff  has  appealed. 

It  is  pressed  upon  the  consideration  of  the  court  that  Martinez- 
brought  his  suit  against  one  of  the  partners  only,  and  that  he  can  only 
recover  judgment  against  him  individually  and  enforce  that  judgment 
against  the  individual  property  ot  that  partner,  and  could  only  seize 
the  residuary  interest  in  the  partnership  of  the  partner  sued  in  default 
of  individual  property.  We  do  not  undci-stand  the  character  of  the 
action  to  be  such  as  described  by  the  plaintiff  in  injunction.  The 
evidence  is  clear  that  the  commercial  transactions  of  L.  J.  Meyer  and 
the  plaintiff  Boudreaux  were  carried  on  exclusively  by  and  in  the 
name  of  L.  J.  Meyer  alone.  Boudreaux  was  unknown  to  the  world  as- 
a  partner.  Marti i.ez  in  answer  to  an  inteiTogatory  put  to  him  swears- 
that  previous  to  furnishing  Meyer  with  the  goods  he  never  heard  that 
Boudreaux  had  any  interest  in  the  concern.  Boudreaux  himself,  on 
cioss  extimiuakiun,  said:  *'I  am  a  partner  tf  Mr.  Meyer,  but  my 
name  is  not  known.  I  was  not  known  by  Martinez  except  what  Mr» 
Meyer  told  them.  Merchandise  came  marked  L.  J.  Meyer  alone.  I 
know  that  Mr.  Meyer  was  doing  business  with  Mr.  Martinez.  I  never 
authorized  Mr.  Meyer  to  do  anything  connected  with  the  store.  Mr. 
Meyer  knew  what  to  do  himself.  He  bought  the  goods.  Mr.  Meyer 
made  all  the  purchases  in  New  Orleans.** 

It  is  be>'ond  all  question  that  Boudreaux  was  a  mere  passive  member 
of  the  partnership,  having  an  interest  in  it  but  taking  no  active  part 
in  its  business  operations  and  unknown  to  the  woild  as  having  any  share 
or  interest  in  its  affairs.  In  bringing  suit  against  L.  J.  Meyer,  Mar- 
tinez sued  the  firm.    He  knew  no  other  firm  than  that  of  L.  J.  Meyer. 
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He  supplied  the  store  with  goods.  It  is  shown  that  the  goods  went 
into  that  store  and  were  sold  for  the  profit  and  benefit  of  all  concerned 
in  that  establishment.  Bondreaux  claimed  and  was  entitled  to  a  share^ 
of  the  profits  of  that  store*  Shall  he  be  heard  to  say  that  he  will  reap- 
the  benefits  of  its  operations  and  share  in  none  of  its  liabilities  t  But 
on  the  part  of  the  plaintiff  it  is  contended  and  much  pains  have  been 
taken  to  show  that  there  was  a  collusion  between  Meyer  and  Martinez, 
to  defraud  and  injure  the  plaintiff.  The  fact  that  Meyer  wrote  to- 
Martinez  to  bring  suits  in  the  parish  court  against  him  ;  that  Meyer 
confessed  judgment  in  these  suits ;  the  seizure  of  the  stock  of  goods 
and  other  acts  are  pointed  out  as  indicating  a  concocted  plan  to  enable 
Meyer  to  purchase  the  entire  stock  of  merchandise  at  a  low  price  and 
thus  enrich  himself  at  the  expense  of  and  by  the  injury  of  the  plaintiff.. 
If  Meyer  was  acting  fraudulently  and  in  bad  faith  with  Boudreaux,  we 
do  not  see  that  Martinez  is  implicated  with  it.  The  alleged  fraud  and 
misconduct  of  Meyer  as  affecting  Boudreaux  can  not  be  inquired  into- 
in  this  case. 

The  liability  of  secret  or  dormant  partners  in  commercial  partner- 
ships in  all  cases  like  the  present  is  so  well  established  and  so  uuiver- 
saUy  recognized  that  authorities  need  sc.irce  be  referred  to. 

^*  In  the  case  of  a  dormant  or  secret  partner  the  credit  is  manifestly 
given  only  to  the  ostensible  partner,  for  no  other  party  is  known.  Still,, 
however,  it  is  not  treated  as  an  exclusive  credit,  for  the  law  in  all  cases 
of  this  sort  founds  its  decision  upon  the  ground  that  the  creditor  has 
had  a  choice  or  election  of  his  debtor,  which  can  not  be  where  the 
partner  is  dormant  or  unknown.  The  credit  therefore  is  not  deemed 
exclusive  but  binding  upon  all  for  whom  the  partner  acts,  if  done  in 
their  business  and  for  their  benefit  as  in  cases  of  agency  for  an  un- 
known principal."  Story  on  Partnership,  sec.  138 }  also  same  work,, 
see.  139 ;  also  pages  227,  257. 

In  the  case  of  Scauell  v.  Payne  &:  Harrison  5  An.  255  this  court 
said  in  relation  to  deception  practiced  by  one  partner  upon  another, 
''the  validity  of  the  transactions  between  the  bank  and  the  parties 
who  effected  the  loan  and  consented  to  its  application,  is  not  affected 
by  the  state  of  affairs  between  the  partners  inter  se.  A  deceit  between 
partners  has  nothini^  to  do  with  their  obligations  towards  third  persons 
who  are  not  privy  to  it.  There  is  no  evidence  of  any  connivance  on 
the  part  of  the  bank."  The  decision  of  the  court  a  qua  is  clearly 
correct. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  in  both  courts;  but  without  prejudice  to  the  plain- 
tiff' Bondreaux,  to  have  his  legal  recourse  against  his  partner,  Louis  J.. 
Meyer,  on  account  of  any  matters  growing  out  of  their  partnership. 
Rehearing  refused. 
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The  publication  of  any  communioation  with  or  withont  the  name  of  the  anthor,  which  is 
defamatory  and  false,  subjects  the  publisher  as  well  as  the  author  to  damages  in  taror 
of  the  party  aggrieved. 

The  law  looks  to  the  animus  of  the  publisher  in  permitting  his  columns  to  be  used  as  a  vehicle 
for  the  dissemination  of  calumny.  In  such  a  case,  it  is  not  Incumbent  upon  the  par^ 
assailed  by  defamation  to  show  malice  against  himself  on  the  part  of  the  pnbli'«her,  nor 
to  prove  that  he  has  received  injury  by  the  publication.  If  the  charges  are  false,  the 
law  implies  malice  in  the  publisher— not  a  malice  which  means  a  spite  against  the  indi- 
vidual, but  malus  animut — ^a  wanton  disposition  grossly  negligent  of  the  rights  of  others; 
and  the  iivjury  inflicted  is  not  repaired  by  the  subsequent  retraction  or  apology  of  the 
publisher,  however  promptly  it  may  be  made. 

'The  proprietor  of  a  newspaper  is  not  exonerated  firom  responsibility,  because  the  libelooa 
matter  appearing  in  his  paper  was  inserted  without  his  knowledge,  or  approbation,  or 
even  against  his  wishes.    He  is  responsible  for  the  acts  of  his  agents  and  employes. 

It  is  not  sufficient  for  his  exoneration  that  the  printer,  by  naming  the  author,  gives  the  party 
aggrieved  an  action  against  him. 

A  reparation  by  recantation  can  only  be  considered  in  estimating  the  amoimt  of  damages. 

In  an  action  of  libel  it  is  not  necessary  to  prove  any  special  damage  to  recover. 

By  the  statute  of  1655,  Revised  Statutes  p.  706,  sections  3640  and  3641,  the  truth  of  llbeloaa 
matter  may  be  pleaded  in  Justification,  and  if  it  shall  appear  that  the  matter  charged  aa 
libelous  is  true  and  was  published  with  good  motives  and  for  Justifiable  ends,  tiie  party 
shall  be  acquitted. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,J. 
Jury  trial.    Lahatt  d^  Aroni,  for  plaintiff  and  appellant.    Alesoander 
Walker,  J.  Lkigan  and  Garrett  Walkerj  for  defendant  and  appellee. 

Justices  concurring:  Lndeling,  Taliaferro,  Howell,  Morgan. 

Taliaferro,  J.  This  is  an  action  of  slander.  The  plaintiff  alleges 
that  the  defendant  is  liable  to  him  in  damages  to  the  amount  often 
thousand  dollars,  for  the  publication  ot  a  card  signed  by  some 
unknown  and  irresponsible  persons  whose  residence  is  unknown  and 
whose  names  are  fictitious,  coutnining  false,  malicious  and  libelous 
charges  against  him  by  which  he  has  been  greatly  injured  and  dam- 
aged in  the  estimation  of  his  friends  and  the  public.  The  card 
complained  of  is  couched  in  these  words : 

"New  Orleans,  February  19,  1869. 

.  '*  We,  the  undersigned,  most  respectfully  lay  before  the  public  the 

following  very  astonishing  facts  that  took  place  last  night  near  the 

Carrollton  depot:    While  we  were  on  our  way  home  from  Carrollton  to 

New  Orleans,  three  police  officers  of  the  above  place  assailed  us  with 

revolvers  pointed  to  us,  to  deliver  every  cent  we  had  about  us.    All  the 

money  that  we  had  was  five  dollars,  and  on  delivering  the  same  they 

left  off.    What  sounds  more  horrible  is  tliat  these  so  called  officers  were 

accompanied  by  his  honor  Judge  Perret,  judge  of  Carrollton  and  Canal 

.avenue. 

"  Signed,  JOHN  BRIANT, 

D.  L.  THOMPSON, 
W..  B.  SAVORY, 
H.  B.  DELORD, 
JAMES  B.  RUBB, 

No.  413  Frenchman  street." 
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The  answer  is  a  general  denial.  The  defendant  admits  that  the 
instrument  so  signed  was  published,  as  charged  by  plaintiff,  but  says 
it  was  published  as  an  advertisement ;  that  it  was  received  by  one  of 
-the  employes  of  the  establishment  at  a  late  hour  of  the  night,  and 
during  the  absence  and  without  the  knowledge  of  the  proprietors  of 
the  newspaper.  He  specially  denies  that  the  said  advertisement  con- 
tains any  libelous  or  slanderous  charges  or  imputations  that  could 
-endamage  plaintiff,  and  he  specially  denies  that  such  publication  was 
made  with  any  malicioas  intent  on  the  part  of  the  respondent. 

The  case  was  tried  before  a  jury  which  rendered  a  verdict  in  favor 
of  the  defendant. 

The  plaintiff  has  appealed. 

A  bill  of  exceptions,  taken  by  the  plaintiff  to  the  charge  given  to 
the  jury  by  the  judge  on  the  trial  of  the  case  below,  presents  for  our 
•consideration  several  important  questions  arising  in  this  case.  The 
plaintiff  insists  that  the  judge  erred  in  expounding  to  the  jury  the 
law  relating  to  the  publication  of  libels,  and  thereby  misled  the  jury 
and  caused  their  verdict  to  be  rendered  for  the  defendant. 

These  portions  of  the  charge  more  especially  excepted  to  are  in  the 
following  words:    ''But  this  malice,  whether  express  or  implied,  may 
be  refuted,  and  it  devolves  upon  the  defendant  to  produce  such  proof. 
It  is  competent  for  him,  as  going  to  show  the  want  of  malice,  to  prove 
that  the  article  was  published  without  his  knowledge;  that  it  came  to 
the  paper  through  the  ordinary  channels  of  public  news;  that  the 
parties  from  whom  it  was  received  were  men  about  whose  credibility 
there  existed  at  the  time  no  reasonable  suspicion.    These  remarks 
Apply  to  the  liability  of   proprietors  of  newspapers  for  publishing 
libelous  articles,  either  as  editorials  or  as  anonymous  communications, 
but  I  take  it  sound  reason  and  justice  require  that  the  rule  of  respon- 
sibility should  be  different  when  the  publication  complained  of  is  not 
an  editorial  nor  an  anonymous  communication,  but  on  the  contrary 
•contains  the  name  and  residence  of  the  writer.     In  this  last  case  the 
same  degree  of  liability  can  not  with  propriety  be  exacted  from  the 
proprietor  of  a  newspaper.     If  the  same  responsibility  were  enforced 
in  both  cases  it  would,  in  my  judgment,  amount  to  a  complete  stop- 
page to  all  such  publishing  enterprises,  and  I  believe  it  to  be  the  true 
«pirit  of  our  institutions  rather  to  encourage  than  prevent  their  exist- 
ence.    I  consider  the  true  rule  to  be  that  malice  will  be  presumed  in 
relation  to  publications  which  are  proven  to  be  detamatory  and  false^ 
whether  these  publications  are  either  editorials  or  anonymous  com- 
munications, but  there  exists  no  such  legal  presumption  of  malice 
when  the  publication  is  one  in  the  nature  of  an  advertisement,  the 
▼erity  of  which  is  vouched  for  by  the  signature  and  residence  of  the 
party  asking  its  publication.    In  such  a  case,  many  of  the  reasons 
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which  vindicate  the  rules  presuming  malice  in  the  other  esasts,  and  it 
would  be  senseless  to  apply  rules  when  the  reasons  for  their  existence 
have  ceased.  Therefore  you  will  decide  as  to  the  proper  character  of 
the  publication  complained  of,  whether  it  is  an  editorial  or  an  aaony* 
mous  communication ;  you  will  then  consider  whether  the  averments 
thereof  have  been  proved  to  be  defamatory  and  false.  If  you  are  satis- 
fied that  it  is  an  editorial  or  an  anonymous  communication  and  that 
its  averments  are  defamatory  and  false,  tben  you  may  infer  that  it  waa 
maliciously  publishedf  and  you  will  give  a  verdict  in  favor  of  the 
plaintiff  for  such  damages  as  in  your  opinion  will  compensate  the 
wrong  committed,  and  serve  as  a  punishment  to  the  defendant  for  his 
offense. 

''In  this  case  you  may  take  into  consideration  whether  the  publica- 
tion was  made  with  the  knowledge  of  the  defendant,  and  if  by  hia 
servants,  whether  in  so  doing  they  were  acting  within  the  scope  of  the 
duties  confided  to  them  to  serve  as  guides  in  the  discharge  of  those 
duties.  The  defendant  can  not  be  held  responsible  for  vindictive 
damages  if  it  be  shown  that  the  same  was  made  by  his  employes 
against  his  wishes,  and  in  violation  of  his  express  orders.  If,  on  ihe 
contrary,  you  conclude  that  the  publication  was  merely  an  advertise- 
ment.  then  you  can  not  infer  malice  on  the  part  of  the  defendant^ 
simply  from  the  fact  that  the  advertisement  is  both  defamatory  and 
false.  In  the  case  of  an  advertisement  signed  by  parties  who  gave 
their  residence,  it  is  the  duty  of  the  plaintiff  to  prove  malice,  and 
unless  he  does  he  can  not  recover  damages.  The  diatinction  between 
an  editorial  and  an  advertisement  constitutes  the  reason  for  the  differ- 
ence of  liability  in  the  two  cases.  In  the  first  the  charge,  if  defama« 
tory  and  false^  comes  from  the  proprietor  himself;  he  vouches  upon 
his  own  responsibility  for  the  truth  of  the  publication,  and  should  be 
held  striertly  accountable  if  the  publication  turn  out  to  be  false  and 
defamatory.  But  in  the  case  of  an  advertisement  bearing  the  signa- 
ture and  residence  of  the  party  who  wishes  its  publication,  the  propri- 
etor can  not  be  said  to  vouch  for  the  truth  of  the  averments  or  chargea 
in  the  publication.  Nobody  in  the  community  would  believe  the 
charge  to  be  true,  because  they  knew  the  proprietor  of  the  paper  to  be 
a  responsible  man ;  in  such  a  case  the  public  would  look  to  the  char- 
acter of  the  author  of  the  publication  to  believe  or  disbelieve  tlie 
charge.  If  the  parties  signing  the  advertisement  are  shown  to  be  men 
who  were  known  to  the  proprietor  of  the  paper,  and  known  by  him  to 
be  entitled  to  no  credit,  or  if  the  circumstances  existing  at  the  time 
were  such  that  an  ordinary  prudent  man  ought  to  have  made  inquiriea^ 
then  the  proprietor  could  not  claim  the  benefit  of  being  presumed 
without  malice.  But  if  the  circumstances  under  which  the  advertise- 
ment was  inserted  were  the  usual  ones  in  such  cases,  and  that  there 
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was  nothing  in  existence  at  the  time  to  excite  the  saepicion  of  a  prti^ 
«lent  man,  then  the  publication  is  free  from  the  presumption  of  malice 
bowever  defamatory  and  false  it  may  have  been.  No  damages  can  be 
awarded  by  yoa  unless  the  plaintiff  has  shown  malice  outside  of  the 
publication  itself.'' 

We  think  the  instruction  given  to  the  jury  erroneous  in  several 
important  particulars,  and  therefore  that  the  exception  was  well  taken. 

We  regard  the  doctrine  as  no  longer  controverted  that  the  publica- 
tion of  any  communication,  with  or  without  the  name  of  the  author, 
which  is  defamatory  and  false,  subjects  the  publisher  as  well  as  the 
author  to  damages  in  favor  of  the  party  aggrieved.  Circumstances 
may  be  shown  in  mitigation  of  damages.  The  law  looks  (o  the 
«mmti«  of  the  publisher  in  permitting  his  columns  to  be  used  as  a 
vehicle  for  the  dissemination  of  calumny,  whereby  the  fair  character 
of  an  individual  may  be  blasted  and  his  business  pursuits  ruined. 
Id  such  a  case  it  is  not  incumbent  upon  the  party  assailed  by  falsehood 
and  deiamation  to  show  malice  against  himself  on  the  part  of  the  pub- 
lisher, nor  to  prove  that  he  has  received  injury  by  the  publication. 
The  law  implies  malice  in  the  publisher  from  the  act  of  publishing  the 
libel;  not  malice  in  the  sense  of  spite,  antipathy  or  hatred  towards  the 
party  assailed,  but  the  evil  disposition,  the  nialus  animus  which  induced 
him  wantonly,  recklessly  or  negligently,  in  disregard  of  the  rights  of 
others,  to  aid  the  slanderer  in  his  work  of  defamation  by  the  potent 
enginery  of  the  public  press,  written  or  piinted  slander  being  justly 
considered  more  pernicious  than  that  uttered  by  words  only.  Neither 
does  the  law  regard  the  injury  inflicted  as  being  repaired  by  the  sub- 
sequent retraction  or  apology  of  the  publisher,  however  promptly  it 
may  be  made,  for  it  is  quite  reasonable  to  infer  that  many  may  have 
read  the  libel  who  never  saw  or  heai  d  of  its  disavowal.  Nor  is  the 
proprietor  of  a  newspaper  exonerated  from  responsibility  because  the 
libelous  matter  appearing  in  his  paper  was  inserted  without  his 
knowledge  or  approbation,  or  even  against  his  wishes.  He  is  respon- 
sible in  damages  for  the  acts  of  his  agents  and  employes.  To  the 
party  affected  by  the  slander  the  injury  is  the  same,  whether  the  pub- 
lication was  made  with  or  without  the  consent  of  the  proprietor.  The 
■agent  or  employe  may  be  an  irresponsible  person. 

In  the  case  of  Dole  v.  Lyon,  10  Johnson's  Reports,  Chancellor  Kent 
said :  '*  Individual  character  must  be  protected,  or  social  happiness 
And  domestic  peace  are  destroyed.  It  is  not  sufficient  that  the  printer 
by  naming  the  author  gives  the  party  grieved  an  action  against  him. 
This  reason  of  the  rule  is  mentioned  in  Lord  Northhampton's  case,  and 
repeated  by  Lord  Kenyon.  But  this  remedy  may  afford  no  consolation 
And  no  relief  to  the  injured  party.  The  author  may  be  some  vagrant 
individual  who  may  easily  elude  process,  and  if  found  he  may  be 
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without  property  to  remuDerate  in  damages.  It  would  be  no  check- 
on  a  libelous  priuter  who  can  spread  the  calumny  with  ease  and  witlv 
rapidity  throughout  the  community.  The  calumny  of  the  author- 
would  fa  1  harmless  to  the  ground  without  the  aid  of  the  printer.  The 
injury  is  inflicted  by  the  press  which,  like  other  powerful  engines,  is- 
mighty  for  mischief  as  well  as  for  good." 

In  the  case  of  Huff  v.  Bennett,  4  Sandford's  Reports  130,  it  was  urged 
on  the  part  of  the  defendant,  admitted  to  be  the  publisher  of  the 
Herald,  who  was  sued  for  the  publication  of  several  alleged  libels,  that 
there  was  no  evidence  that  he  had  actual  personal  knowlerlge  of  the 
publication  of  the  article  in  question.  The  court  said:  ^'This  was 
an  immaterial  point.  The  defendant  as  the  proprietor  of  the  papec 
was  responsible  tor  whatever  appeared  in  its  columns,  and  it  waa. 
unnecessary  to  show  that  he  knew  of  the  publication  or  authorized  it,. 
This  point  is  well  established.*' 

*'  In  an  action  for  a  libel  against  the  printer  of  a  newspaper,  it  is  not 
a  justification  that  the  publication  was  made  at  the  instance  of  a 
person  whose  name  was  given  at  the  time,  and  who  paid  for  it  in  the 
usual  course  of  business,  though  it  may  go  in  mitigation  of  damages.'*' 

2  Starkie  471,   note;   3  Yeates  518;    3  Wash.  246;   1   Bouney  90;. 

3  An.  69. 

The  case  of  Tresca  v.  Maddoz,  11  An.  206,  was  an  action  against 
the  proprietor  of  a  newspaper  for  damages  for  a  libel.     One  of  the 
employes  of  the  defendant,  at  that  time  the  proprietor  of  the  Crescent 
newspaper,  and,  as  it  seems,  without  the  knowledge  of  the  proprietor,., 
published  an  exaggerated  and  inflammatory  article,  in  which  the  plain- 
tift  was  called  a  pirate.    The  answer  admitted  that  tlie  charge  was 
false — that  defendant  had  been  misled  by  certain  police  reports — ^that 
instantly  on  discovery  of  the  error,  he  had  retracted  it  publicly  in  his . 
newspaper,  with  which  plaintiff  had  expressed  himself  satisfied.    The 
defendant  denied  that  there  was  malice  in  the  act  of  publishing  the- 
statement.     The  jury  awarded  a  verdict  in  favor  of  the  plaintiff  for 
$1000  damages,  which  was  affirmed  on  appeal.    Thi6  court  said  in  that 
case:     '*  No  express  mnlice  was  proved.     Indeed  it  may  be  assumed . 
that  the  defendant,  wlien  he  made  the  publication,  did  not  know  who- 
Captain  Tresca  was,  and  therefore  could  have  had  no  special  malice  ^ 
against  him.     But  in  actions  of  this  character  malice  is  often  implied. 
At  common  law,  if  the  words  spoken  or  published  are  actionable  (as . 
if  they  import  an  accusation  of  an  indictable  offense),  malicious  intent 
is  an  inference  of  law,  and  therefore  needs  no  proof.    2  Greenleaf  £v.. 
section  418  (4).    In  this  case  malice  does  not  mean  a  spite  against  the 
individual,  but  malus  animus,  a  wanton  disposition,  grossly  negligent 
of  the  rights  of  others.    We  think  the  jury  might  properly  have  in-  - 
ierred  such  malice  under  the  circumstances  of  the  case.    3  La.  208. 
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The  reparation  made  by  recanting  the  charges  the  day  after  they 
were  made  was  proper  to  be  considered  by  the  jury  in  estimating  the 
amount  of  damages ;  but  could  not,  as  the  appellant  contends,  exon- 
erate him  entirely.  The  injury  had  been  done.  Vox  semel  emissa 
nunquam  revertiL  The  slander  circulated  by  one  issue  of  the  paper, 
could  not  be  wholly  obliterated  by  the  recantation  in  another.  All 
who  saw  the  first  may  not  have  seen  the  last.  And  it  is  (difficult  wholly 
to  restore  a  reputation  thus  positively  and  publicly  accused  of  the 
highest  crimes  known  to  the  law."  It  is  urged  that  the  plaintiff  is 
debarred  from  a  recovery  by  the  expression  of  his  satisfaction  at  the 
apology  and  retraction  published  by  the  defendant.  A  bargain  of  this 
kind  could  be  enforced  under  our  law  as  it  is  competent  for  the  ii]gured 
party  to  release  his  claim  for  damages.  But  it  must  appear  that  he 
has  released  it,  or  expressly  agreed  to  waive  his  action  for  the  con- 
uderation  named." 

In  regard  to  malice,  the  rule  is,  that  it  need  not  be  expressly  proved 
bat  will  be  implied  if  the  charge  be  false.  *'  Malice  is  an  imputation 
of  law  from  the  false  and  injurious  nature  of  the  charge,  and  differs 
from  actual  malice  or  ill  will  towards  the  individual,  frequently  givcD 
in  evidence  to  enhance  the  damages."    4  Wendell. 

On  the  question  of  damages  recoverable  in  cases  of  libel,  the  doctrine 
iB  well  settled  that:  ^'Actions  of  slander  may  be  maintained  without 
proving  damages,  and  the  party  may  recover.  This  doctrine  was  re- 
cognized by  this  court  after  a  very  fall  argument  in  the  well  considered 
case  of  Miller  v,  Holsteio,  16  L  R.  389.  It  was  there  determined  that 
the  courts  of  Louisiana  are  not  bounds  by  the  teclinical  and  artificial 
ralee  of  the  common  law  in  slander,  but  where  our  law  is  silent  we 
may  report  to  a  foreign  system  for  a  rule  consonant  to  reason  and 
equity.  In  that  case  it  was  announced  that  the  court  was  not  pre- 
pared to  adopt  the  common  law  distinction  between  words  actionable 
in  themselves  and  words  which  are  not  so,  and  to  say  a  plaintiff  is 
not  entitled  to  recover  in  an  action  of  slander  unless  charged  with  an 
indictable  offense,  without  proof  of  special  damages.*'  And  accord- 
ingly it  sustained  that  part  of  the  charge  given  to  the  jury  in  that  case 
-which  instructed  them  that  "  the  [slanderous]  words  were  to  be  un- 
derstood in  their  common  and  popular  meaning,  and  if  they  charged 
the  plaintiff  falsely  and  maliciously  with  moral  turpitude,  so  as  to 
injure  his  character  and  stamiing  in  society,  they  might  find  for  the 
plaintiff,  without  showing  any  special  damage." 

"  In  an  action  of  libel,  proof  of  damages  from  the  publication  is  not 
necessary  to  recover.  The  actual  pecuniary  damage  in  such  actions 
can  rarely  be  proved,  and  is  never  the  sole  rule  of  assessment."  3  An. 
69;  11  An.  206. 

*'  In  actions  of  slander  plaintiff  may  recover^  though  he  show  no 
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special  damage.  The  jury  have  no  fixed  rule  in  assessing  damages, 
and  may  take  into  consi'leration  the  trouble  incurred  in  seeking 
Telief."  14  La.  198.  See  15  An.  166  and  3  La.  207;  2  Rob.  365;  5 
Rob.  116  and  8  Rob.  5L 

By  a  statute  of  tliis  State,  enacted  in  1855,  the  truth  of  the  slander- 
ous, defamatory  or  libelous  words  or  matter,  for  the  uttering  or  pub- 
lishing of  which  a  party  is  sued,  may  be  pleaded  in  justification ;  and  if 
it  shall  appear  that  the  matter  charged  as  libelous  is  true  and  was 
published  with  good  motives  and  for  justifiable  ends,  the  party  shall 
l)e  acquitted.    Revised  Statutes  706,  sections  3640  and  3641. 

We  shall  now  proceed  to  inquire  how  far  these  principles  and  rules 
•of  the  law  of  libel,  collated  from  various  authorities  are  applicable  to 
the  facts  presented  in  this  case.  Aboiit  nine  o'clock  at  night  three  or 
four  men  came  into  the  defendant's  office  much  excited,  and  one  of 
them,  at  least,  in  a  state  of  intoxication.  They  complained  of  an  out- 
rage which  they  said  had  been  committed  against  them  at  Carrollton, 
and  wanted  to  publish  a  card  in  relation  to  it.  They  showed  the  card 
to  the  managing  editor,  who  advised  them  not  to  publish  it.  They  re- 
plied that  if  the  card  had  been  brought  in  by  wealthy  people,  better 
dressed  than  they  were,  there  would  have  been  no  objection ;  bat,  be- 
•cause  they  appeared  to  be  poor  men  tlieir  card  was  refused.  The 
•editor  finally  directed  the  employe  having  charge  of  the  advertising 
department  to  receive  their  card,  and  take  their  names  and  resiflences. 
The  spokesman  of  the  party  was  under  the  influence  of  liquor.  The 
advertising  editor  proposed  to  alter  the  phraseology  of  the  card,  which 
he  considered  ridiculous,  but  this  was  vehemently  objected  to  by  the 
parties,  who  displayed  a  dictatorial  manner,  demanding  the  insertion 
of  the  card  as  it  was  presented,  and  this  was  finally  assented  to.  These 
men  were  entire  strangers  to  the  employes  of  the  office,  were  coarse 
in  their  manners,  and  they  demanded  peremptorily  the  publication  of 
an  article  couched  in  language  indicating  that  their  ignorance  was  in 
keeping  with  their  effrontery.  The  next  morning,  soon  aftof  the 
■article  appeared  in  the  paper,  the  plaintiff  went  to  the  defendant's 
office  to  complain  of  the  publication.  The  proprietor  of  the  paper  had 
known  nothing  of  the  matter.  In  conjunction  with  the  plaintiff  he 
used  active  measures  to  find  the  parties  who  had  caused  the  publica- 
tion to  be  made ;  but  after  strict  search  through  the  aid  of  police  offi- 
cers, not  one  of  them  was  ever  found.  Every  thing  in  relation  to 
them  appeared  fictitious  and  mythical.  One  of  them  signed  the  card 
giving  his  residence  No.  413  Frenchmen  street.  The  numbering  on 
the  houses  in  Frenchmen  street,  it  was  found  did  not  run  as  high  as 
413,  and  there  was  no  tenement  of  any  kind  in  that  street  having  that 
number.  Suit  was  instituted  by  the  plaintiff  against  all  the  parties 
■and  by  the  returns  of  the  sheriff  it  appeared  they  were  not  to  be  fonnd 
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irfter  due  and  diligeot  search  and  inquiry  had  been  made.  It  turned 
<oat  that  late  in  the  day,  previoas  and  a  few  hours  before  they  ap- 
peared in  the  defendant's  office  to  demand  the  publication  of  their 
card,  they  had  been  arrested  in  Carrollton  for  disorderly  conduct,  and 
taken  before  the  plaintiff,  a  justice  of  the  peace,  who  had  imposed 
upon  one  of  them  a  fine  of  five  dollars. 

The  defendant  avers  in  his  answer  that  when  complaint  was  made 
to  him  by  the  plaintiff,  that  the  advertisement  was  false  and  injurious 
to  him,  he  caused  to  be  inserted  in  au  editorial  article  in  the  *'  Times" 
•newspaper  an  explanation,  which  the  plaintiff  accepted  as  satisfactory, 
a.nd  in  vindication  of  himself.  This  editorial  is  in  these  words:  *^  An 
Advertisement  appeared  in  the  Times  yesterday  in  which  Judge  Perret, 
of  Jefferson,  and  the  police  officers  of  Carrollton,  are  charged  with 
•certain  very  improper  conduct  toward  five  persons,  whose  names  were 
Attached  to  the  advestisement.  We  are  assured  by  Judge  Ferret  that 
there  is  not  a  word  of  truth  in  this  card — that  he  and  the  police  offi- 
H)ers  of  Carrollton  were  engaged  in  the  performance  of  their  duties  in 
preserving  peace  and  order  in  the  cars,  where  the  advertisers  were 
•creating  a  disturbance,  and  violating  the  ordinances  of  the  city  and 
the  laws  of  the  State.  If  Judge  Ferret's  statements  are  correct,  the 
advertisers  in  question  have  assumed  a  responsibility  by  their  publi- 
cation which  they  have  no  right  to  expect  us  to  share  with  them." 

The  plaiutiff,  by  the  publication  in  question,  is  charged  with  com- 
plicity in  the  commission  o^  a  high  crime.    The  terms  used  admit  of 
so  other  construction.    This  charge  is  shown  to  be  false  and  defama- 
tory.    Malice  is,  therefore,  implied  as  arising  from  the  needlt-ss  and 
reckless  publication  of  the  advertisement,  iu  wanton  disregard  of  the 
rights  of  others.    The  facts  certainly  show  the  culpable  want  of  a 
■prudent  respect  for  the  character  and  feelings  of  others  which  should 
l>e  shielded  Irom  falsehood  and  defamation.     On  the  first  presentation 
of  the  libelous  card,  the  managing  editor,  as  he  states  himself,  advised 
•the  parties  not  to  have  it  published.     This  clearly  shows  that  he  saw 
the  impropriety  ot  its  publication,  and  yet  he  yielded  to  the  impor- 
tunities of  those  men,   and  permitted  its  insertion,  an  act  which  liis 
£rst  impression  and  better  judgment  did  not  approve.    In  the  defense 
of  this  case  much  has  been  said  of  the  liberty  of  the  press,  and  of  the 
right  of  persons  to  make  known  to  the  public  their  wrongs  and  griev- 
ances, and  it  is  asserted  as  a  duty  to  publish  pleas  addressed  to  public 
•opinion,  asking  that  justice  be  rendered,  and  a  wrong  like  that  com- 
plained of  by  the  parties,  who  presented  their  card  to  the  defendant, 
be  condemned  by  the  popular  censure  and  disfavor.    The  press  is  set 
up  as  a  tribunal  for  the  redress  of  wrongs.    The  liberty  of  the  press, 
ve  concede,  is  the  palladium  of  civil  liberty.     It  is  one  of  the  essen- 
tials of  a  free  government.    It  is  a  sacred  right  secured  by  our  organic 
12 
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law^  bat  with  the  grant  of  the  right  is  imposed  the  obligation  to  re- 
frain from  its  abuse.  Public  journalists,  like  everybody  else,  are  held 
to  an  observance  of  the  proprieties  of  social  life.  While  the  utmost 
latitude  is  accorded  to  them  in  the  discussion  of  all  subjects,  and  they 
may  freely  comment  upon  the  acts  and  conduct  of  men  as  iodividualSr 
to  say  nothing  of  the  wide  expanse  of  authority  to  speak  faithfully 
and  boldly  in  the  interests  of  the  people  regarding  public  measures 
and  questions  of  all  kinds  that  concern  the  community  at  large,  still 
there  is  a  limit  beyond  which  this  freedom  becomes  license.  It  is 
upon  the  confines  of  these  that  responsibility  begins.  The  law  which 
shields  the  private  character  and  reputation  of  an  inoffensive  person 
from  the  assaults  of  calumny  and  falsehood,  is  founded  upon  a  public 
sentiment  of  greater  power  even  than  that  of  the  free  press.  It  for- 
bids the  wanton  violation  of  tlie  sacredness  of  personal  character  and 
good  name.  In  this  case  no  public  need  required  the  publication  of 
the  oflensive  card.  No  public  Interest  was  subserved  by  it.  No  pri- 
vate wrong  was  redressed  by  it,  and  no  good  reason  existed  to  suppose 
there  would  be.  But  as  the  result  shows,  a  wrong  was  inflicted.  A 
man  of  respectable  character  and  good  report  in  ihe  community,  was 
falsely  charged  with  the  crime  of  robbery }  and  the  charge  went  forth 
to  the  world  in  the  columns  of  a  newspaper  having  an  extensive  cir- 
culation. 

The  defendant  alleges  that  no  injury  could  result  to  the  plaintiff  by 
the  publication  complained  of,  and  sets  up  reparation  made  by  the 
editorial  article  he  caused  to  be  inserted  in  the  Times,  and  which  he 
avtrs  the  plaintiff  accepted  as  a  satisfactory  explanation.  The  plain- 
tiff may  have  been  damaged  in  character  and  standing  in  society,  aud 
yet  be  unable  to  establish  it  by  proof.  But  we  have  seen  from  the 
authorities  already  referred  to  that  in  actions  of  libel  proof  of  damages 
is  not  necessary  to  enable  the  party  to  recover.  3  An.  69,  11  An.  206^ 
The  allegation  that  the  plaintiff  accepted  the  editorial  article  as  satis- 
faction is  not  sustained  by  the  evidence.  The  terms  of  the  article  do- 
not  import  an  acknowledgment  of  the  falsity  of  the  charge  made  in^ 
the  card  against  the  plaintiff.  On  the  contrary  they  are  vague  and 
hypothetical.  But  the  defendant  relies  principally  upon  the  position 
that  having,  at  the  time  the  publication  was  made,  reason  to  believe 
the  statement  of  the  purties  signing  the  card  was  true,  no  malice  can  ' 
be  inferred  against  him,  and  he  relies  upon  the  case  of  Bodnell  v, 
Osgood,  3  Pickeiing's  Reports,  384,  where  it  is  laid  down  that  'Hhe 
deliberate  publication  of  a  calumny  when  the  publisher  knows  it  to  be- 
false,  or  has  no  reason  to  believe  it  to  be  true,  is  conclusive  evidence  of 
malice.'' 

We  have  already  shown  that  in  a  case  like  the  one  at  bar,  the  malice- 
implied  where  the  charge  is  f  Ise  is  not  malice  in  the  sense  of  hatred 
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or  spite  towards  an  individual.  It  is  the  act  of  publishing  to  the 
world  matter  which  is  false  and  defamatory.  It  is  the  doing  of  this 
act  with  utter  disregard  to  the  effect  it  may  have  upon  the  rights,  the 
character,  the  ieelings  and  the  interests  of  the  individual  traduced. 
Conduct  of  that  kind  is  reprehensible  in  morals  and  is  held  culpable 
in  law.  The  belief  at  the  time  of  publishing  the  falsehood  that  it  was 
true  can  only  go  according  to  circumstances  in  mitigation  of  the 
offense,  and  not  to  exculpate  the  party.  Upon  the  defendant's  doc- 
trine even,  we  should,  in  view  of  all  the  facts  shown  in  this  case, 
hesitate  to  conclude  that  he  had  good  reason  to  believe  the  charge 
against  the  plaintiff  to  be  true. 

This  ca^e  bears  a  close  resemblance  in  most  respects  to  that  of 
Tresca  v,  Madd'oz,  11  An.  206,  which  we  have  adverted  to.  The  case 
now  before  us,  however,  is  a  stronger  one  against  the  defendant. 

The  evidence  in  the  record  is  full  and  clear  and  enables  us  to  do 
justice  between  the  parties.  We  are  satisfied  from  a  careful  considera- 
tion of  all  tlie  facts  that  the  plaintiff  has  made  out  a  case  which 
entitles  him  to  damages,  and  we  think  the  amount  should  be  fixed  at 
five  thousand  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff,  L.  Charles  Perret,  recover  from  Charles  A. 
Weed,  proprietor  of  the  newspaper  styled  "  The  New  Orleans  Times,*' 
the  sum  of  five  thousand  dollars,  with  interest  thereon  at  five  per 
centum  per  annum  from  judicial  demand,  and  all  costs  of  suit. 

Jastice  Wyly  being  absent  took  no  part  in  this  decision. 


No.  4568. 
Samusl  Fisher,  Guardian,  v.  F.  D.  Tunnard. 

There  is  no  law  which  direote  a  book  to  be  kept  in  the  PariBb  Recorders'  offices  for  the  re- 
cording of  tators'  bonds,  and  this  coart  is  not  satis&ed  tbat  the  recording  of  a  tutor's 
bond  in  a  book  kept  for  the  recording  of  any  particular  kind  of  bonds,  or  for  the  record* 
ing  generally  of  bonds  of  every  bind,  would  suffice  to  operate  as  notice  of  a  minor's  mort- 
gage, where  in  the  same  office  are  kept  the  books  in  wiiich  the  law  directs  mortgages  to 
be  inscribed. 

It  has  been  firequently  held  that  in  the  country  parishes  the  registry  of  a  mortgage  in  the 
conTeyanoe  book  in  wlilch  all  mortgages  and  privileges  are  recorded,  is  sufficient,  if 
separate  books  be  not  kept ;  but  if  there  be  a  separate  registry  of  mortgages,  the  mort* 
gage  mast  be  inscribed  in  it. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Kouge.   Posey^  J.   B.  P.  Chreves,  for  plaintiff  and  appellant.   Fuqua 
d  CaUihan,  for  defendant  and  appellee. 
Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan^ 
Taliaferro,  J.    W.  F.  Tunnard  was  appointed  tutor  to  Lucy  M. 
Phillips  in  1855.    His  bond  as  tutor  was  recorded  sixteenth  of  July, 
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1855,  in  Book  A  ^f  Bonds,  in  the  recorder's  office.  The  tntor's  final 
account  was  homologated  on  the  twenty-first  of  July,  1865.  The 
judgment  of  homologation  authorized  the  tutor  to  execute  a  mortgage 
on  a  certain  house  and  lot  in  Baton  Rouge  as  additional  security. 
This  judgment  was  recorded  in  Book  of  Judicial  Mortgages  on  the 
twenty-eighth  of  July,  1865.  The  special  mortgage  as  additional 
security  was  recorded,  but  the  date  of  the  recording  is  not  shown. 

Two  creditors  of  Tunnard,  the  tutor,  obtained  judgments  against  him, 
which  were  recorded  on  the  twenty- second  of  July,  1865.  Executions 
were  issued  on  these  judgment^*,  and  the  property  specially  mortgaged 
by  Tunnard  as  additional  security  in  favor  of  the  minor,  was  seized 
and  sold,  and  the  defendant,  in  this  case,  became  the  purchaser.  On 
the  decease  of  W.  F.  Tunnard,  the  first  tutor  of  the  minor,  the  plain- 
tifi\  Fisher,  became  her  guardian,  receiving  the  appointment  in  War- 
saw county,  State  of  New  York.  He  brings  this  hypothecary  action 
to  enforce  the  minor's  mortgage  against  the  property  mortgaged  by 
the  former  tutor  as  additional  security  for  the  tutorship.  He  alleges 
that  the  former  tutor  qualified  in  that  capacity  in  1855,  by  giving  bond 
according  to  law,  *' which  bond  was  duly  recorded  in  the  reconier'a 
office  of  said  parish  in  the  book  specially  provided  for  the  recording  of 
tutors'  bonds,  in  order  to  create  a  mortgage  upon  the  real  estate  of 
tutors,  and  according  to  law." 

The  defendant  denies  that  the  bond  of  Tunnard,  as  tutor,  was  ever 
recorded  in  the  mortgage  records  of  the  parish  in  conformity  with  law. 
He  further  contends  that  the  judgments  under  which  tlie  property  waa 
sold,  having  been  recorded  prior  to  the  recording  of  the  judgment 
homologating  the  account  of  the  tutor,  Tunnard,  the  judicial  mort- 
gages resulting  therr-from,  take  precedence  of  that  of  the  minor's  judg- 
ment. Judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintift'  has  appealed.  The  prominent  question  in  the  case  is,  did  the 
recording  of  the  tutor's  bond  in  1855  in  the  *  Book  of  Bonds'*  fulfill 
the  requirements  of  law  in  regard  to  the  recording  of  acts  which  are  to 
operate  as  notice  to  the  world  of  the  existence  of  mortgages? 

Wc  have  not  been  directed  to  any  law,  and  we  have  found  none, 
which  directs  a  book  to  be  kept  in  the  recorders'  offices  for  the  record- 
ing of  tutor;}'  bouds.  We  are  not  satisfied  that  the  recording  of  a 
tutor's  bond  in  a  book  kept  for  the  recording  of  any  particular  kind 
of  bonds,  or  for  the  recording  generally  of  bonds  of  every  kind,  woald 
suffice  to  operate  as  notice  of  the  minor's  mortgage,  where,  in  the  same 
office,  are  kept  the  books  in  which  the  law  directs  mortgages  to  be  in- 
scribed.   C.  C.  3388,  3390. 

«  It  is  shown  that  in  the  recorder's  office  of  East  Baton  Rouge,  sepa- 
rate books  are  kept  for  recording  the  different  kinds  of  martgages. 
*/ A  legal  registry  alone  gives  effect  to  the  mortgage  against  third  per- 
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fions,  a8  to  whom  it  is  valid,  not  as  executed,  between  the  parties,  bat 
as  recorded  "  2  An.  917.  It  has  been  frequently  held  that  in  the 
country  parishes  the  registry  ot  a  mortgage  in  the  conveyance  book  in 
which  all  mortgages  and  privileges  are  recorded  is  sufficient  if  sepa- 
rate books  be  not  kept;  but  if  there  be  a  separate  registry  of  mort- 
gages, the  mortgage  must  be  inscribed  in  it.  2  An.  438,  800;  5  An. 
154;  6  An.  162;  2  An.  251.  We  are  not  prepared  to  say  there  is  error 
in  the  decision  of  the  lower  court. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 


No.  4493. 
DoREiNO  Landry,  Curator,  v.  Dblas,  Lorio  &  Co.  and  als. 

The  plea  of  payment  admita  the  existenoe  of  the  debt,  whose  continaance  will  be  presumed 
nnleaa  the  defendant  makes  good  his  plea. 

An  administrator  exceeds  his  proper  fonotions  when  he  enters  into  an  agreement  with  tiie 
debtors  of  an  estate  to  extend  the  terms  of  payment  beyond  that  fixed  by  tlie  original 
contract-.  The  exercise  of  such  a  power  by  an  administrator  may  be  assimilated  to  acts 
done  by  a^nts  which  do  not  come  within  the  purview  oi  their  powers,  and  which  are 
therefore  not  regarded  as  binding  on  their  principals.  Therefore  the  defendants'  plea  in 
this  case  that  they  are  not  bound  as  sureties  on  the  notes  sued  upon,  for  the  reason  that 
the  plaintiff  gave  an  extension  of  time  to  the  principals  without  their  knowledge  and 
consent,  is  not  well  founded. 

APPEAL  from  the  Third  (now  the  Fifteenth)  Judicial  District  Court, 
parish  of  Lafourche.  Tkamas  F,  Sherburne,  actiug  Judge  in  the 
place  of  the  District  Judge,  recused.  Nieholh  dt  Leblanc,  for  plaintiff 
and  appellant.  0,  Knobloch,  Belcher  and  Louie  Bush,  for  defendaots 
and  appellees. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Taliaferro,  J.  Two  suits  under  this  title,  between  the  same  par- 
ties, were  consolidated  and  tried  together  in  the  court  below.  Delas, 
LfOrio  &  Co.,  in  July,  1860,  bought  at  the  succession  sale  of  Jean  Cou- 
tade,  deceased,  a  lot  ot  ground  with  several  buildings  upon  it  in  the 
town  ot  Thibodaux,  and  a  large  lot  ot  merchandise.  The  lot  of 
ground  with  the  buildings  and  improvements  upon  it  was  sold  on  a 
credit  of  one  and  two  years.  Four  promissory  notes,  each  for  the  sum 
of  $1525i,  were  executed  by  the  purchasers  for  the  payment  of  the 
price.  Two  ot  the  notes  were  made  payable  in  all  the  month  ot  March, 
1861,  and  the  other  two  in  all  the  month  ot  March,  1862.  The  pur» 
chasers  gave  three  sureties  on  these  notes  who  were  bound  m  eolido 
with  the  principals.  For  tlie  payment  of  the  price  of  the  merchandise 
the  purchasers,  with  the  same  sureties,  executed  in  solido  a  promissory 
note  for  $10,300,  payable  in  all  the  month  of  March,  1861.  The  Dotes 
stipulate  interest  at  eight  per  cent,  per  annum  from  their  respective 
maturities.    The  principals  having  failed  in  business  and  taken  the 
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benefit  of  the  insolvent  laws,  are  lost  sight  of  In  these  snit^,  the  object 
of  the  cnrator,  the  plaintiff  in  the  suit,  being  to  enforce  payment  of 
the  notes  against  the  sureties. 

The  defendants  answer  that  they  are  not  bound  on  the  notes,  for  the 
reason  that  the  plaintiff  gave  an  extension  of  time  to  the  principals 
without  their  knowledge  and  consent.  They  further  plead  payment 
and  claim  the  benefit  of  division  and  discussion. 

Judgment  was  rendered  in  favor  of  the  defendants  and  the  plaint! flf 
has  appealed. 

The  defendants'  pleas  are  inconsistent.     The  plea  of  payment  admits 
the  existence  of  the  debt,  whose  continuance  will  be  presumed  unless 
defendants  make  good  their  plea.    3  N.  S.  273;  12  La.  397;  14  An.  54. 
An  administrator  exceeds  his  proper  functions  when  he  enters  into  aa 
agreement  with  the  debtors  of  an  estate  to  extend  the  term  of  payment 
beyond  that  fixed  by  the  original  contract.     The  exercise  of  such  a 
power  by  an  administrator  may  be  assimilated  to  acts  done  by  agents 
which  do  not  come  within  the  purview  of  their  powers,  and  which  are, 
therefore,  not  reg.irded  as  binding  on  their  principals.     We  think  the 
jU(!gment  erroneous,  and  that  the  plaintiff  is  entitled  to  have  judg- 
ment in  his  favor  on  the  notes  sued  upon,  t  ubject  to  the  several  credits 
we  think  the  defendants  have  established.     There  are  various  bills  of 
exceptions  in  the  record.     The  third,  fifth^nd  eighth  relate  to  admissi- 
bility of  the  testimony  of  Delas,  Lorio  and  Coyiiet  to  establish  pay- 
ments.   We  think  the  objections  without  weight.    The  defendants  had 
certainly  the  right  to  establish  the  payments  they  made,  and  we  think 
they  have  legally  done  so.     The  other  bills  of  exceptions  need  not  be 
passed  upon  for  the  purpose  of  deciding  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  the  plaintiff  recover  from  the  defendants  in  solido  the  fol- 
lowing sums  with  interest,  subject  to  the  several  credits  herein  below 
specified,  to  wit:  Fifteen  hundred  and  twenty-five  dollars,  with  in- 
terest at  eight  per  cent,  per  annum  from  the  first  of  April,  A.  D.  1861; 
the  like  sum  with  like  rate  of  interest  from  the  same  date;  the  like 
aura  with  like  rate  of  interest  from  the  first  of  April,  A.  D.  1862;  the 
like  sum  with  like  rate  of  interest  from  the  same  date,  first  of  April, 
1862,  and  also  the  further  sum  of  ten  thousand  three  hundred  dollars, 
with  eight  per  cent,  interest  thereon  irom  the  first  day  of  April,  1861 ; 
the  whole  subject  to  the  following  credits,  viz  :  The  8um  of  four  hun- 
dred and  eighty  dollars,  to  date  and  have  effect  on  the  tenth  of  June, 
1862 ;  the  sum  of  seven  hundred  and  sixty-seven  dollars  and  nineteen 
cents,  to  take  effect  from  the  thirteenth  of  August,  A.  D.  1861;  the 
sum  of  six  hundred  and  fifty-one  dollars  and  thirty -seven  cents,  to 
date  and  have  effect  from  the  thirty-first  of  August,  1862 ;  the  sum  of 
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-fieveoty-six  dollars  and  forty-six  cents,  to  date  and  have  eft'eet  from 
the  first  oi  September,  A.  D.  1865;  the  sum  of  two  hundred  and 
eeventy-five  dollars  and  eighteen  cents,  to  date  and  take  effect  from 
<tlie  first  of  February,  A.  D.  1866)  and  the  further  sum  of  three  thou- 
sand six  hundred  and  sixty-five  dolhirs,  to  date  and  take  effect  from 
the  nineteenth  of  June,  A.  D.  1867.  It  is  iurther  ordered  that  defend- 
ants pay  costs  in  both  courts. 


Succession  of  Jean  Baptiste  Landry  and  M.  Trahan,  his  wife,     »  ^1 
DoRCiNO  Landry,  and  als    v,  Eugene    Per  ay,    Tutor,    for   a 
Partition. 

'Where  a  note  for  a  certain  ram  of  money  was  fonnd  in  the  succeee  on  o*.  the  father  of  the 
maker's  -wife,  and  was  alleged  to  have  been  given  in  acknowledgment  of  an  avaneement 
d'hoirie  to  said  wife,  who  subsequently  died,  leaviog  minors  for  her  heirs; 

Sold— That  said  note  bemg  given  in  the  individual  name  of  the  maker  must  be  considered 
as  his  individnid  deb',  and  s  not  subject  to  eolation  on  the  part  of  the  minors  in  the  suc- 
cession of  their  grandfather,  and  that,  even  admitting  said  note  to  have  been  an  acknowl 
edgment  of  indebtedness  by  the  drawer  in  the  name  of  his  chUdren,  a  tutor  has  no  right 
to  make  such  an  acknowledgment. 

APPEAL  from  the  Parish  Court,  parish  of  Assumption.  A,  P.  Lauve, 
judge  (»d  hoCy  in  place  of  the  parisri  judge,  recusing  himself.  B,  N, 
Sims,  for  appellee.    Nichols  dc  False,  Hiram  H.  Carver,  for  appellants. 

Justices  concurring :    Ludeliug,  Taliaferro,  Howell,  Wyly,  Morgan. 

Morgan.  J.  The  only  question  in  this  case  is  whether  a  note  for 
#8375  06,  found  in  the  succession  of  Jean  Baptiste  Landry,  dated 
seventeenth  September,  1861,  and  signed  by  Eugene  Peray,  is  to  be 
eclated  as  an  ''  avaneement  d'hoirie*'  to  the  maker's  wife  during  her 
life  time,  or  whether  it  is  an  individual  debt  ot  the  maker. 

Mrs.  Peray  was  the  daughter  of  J.  B.  Landry.  She  died  before  her 
father,  leaving  minor  children.  Her  father  was  in  the  habit  of  making 
ardvances  to  his  children  in  anticipation  of  their  rights  in  his  succes- 
aiou.  The  note  which  it  is  alleged  is  subject  to  eolation  was  given  in 
the  individual  nameot  Peray,  and  must  be  considered  as  his  individual 
debt.  It  is  not  signed  by  him  as  tutor  to  his  childreu,  and  if  it  had 
been  it  would  not  have  been  binding  upon  his  children.  It  was  not  an 
acknowledgment  ot  indebtedness  on  the  part  of  the  children.  The 
tutor  has  no  right  to  make  such  an  acknowledgment. 

Admitting  that  the  money  which  is  represented  by  the  note  was 
^ven  by  Landry  to  his  daughter,  and  was  a  debt  due  by  her  to  him, 
'when  her  father,  after  her  death,  took  her  husband's  note  for  the  debt, 
be  novated  it  by  taking  another  obligee  therefor.  The  note  forms  a 
part  oi  his  succession,  but  it  is  not  an  obligation  which  the  mother's 
4$hildren  are  responsible  tor. 

Judgment  affirmed. 
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No.  4588. 
Broaddus,  Bettis  &.  Co.  v.  Nollet,  Andrews  et  als. 

It  is  no  defense  to  a  suit  to  plead  that  the  plaintiff  had  said  to  the  defendant  that  he  would! 
disoontinne  his  snit  if  some  other  creditor  would  do  the  same.  Such  a  promise  would 
neither  discharge  the  debt  nor  bar  the  action,  because  an  agreement  without  consider- 
ation is  not  obligatory. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Madison.  Hough,  J.  Thomas  P.  Farrar^  for  plaintiffs  and  appel* 
lants.  WeUs  &  Bainey  aud  S.  D,  Farrar,  for  defeudants  and  ap- 
pellees. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiffs  appeal  from  the  judgment  rejecting  their 
demand  against  the  defendants,  the  sureties  on  the  bond  to  release  the- 
properfcy  sequestered  in  the  case  of  the  plaintiffs  against  Neely  & 
Herrin,  No.  681,  on  the  docket  of  the  district  court,  parish  of 
Madison. 

The  defense  is,  that  at  the  time  of  the  sequestration,  the  property 
(the  cotton)  of  Neely  &  Herrin  was  under  provisional  seizure  to  pay 
the  rent  of  the  place  on  which  it  was  raised ;  it  was  released  on  bond 
in  both  cases,  the  defendants  being  the  securities  on  said  bonds;  that 
J.  C.  Bettis,  of  plaintiffs'  firm,  stated  to  Andrews,  of  defendants'  firm^ 
that  he  was  forced  to  sequester  on  account  of  the  said  provi>ioDal 
seizure,  and  that  if  he  would  induce  the  plaintiff  in  the  provisional 
seizure  case  to  dismiss  or  withdraw  his  snit,  that  Broaddus,  Bettis  & 
Co.,  would  do  the  same;  that  Andrews  accordingly  paid  the  plaintiff 
in  the  provisional  seizure  case,  and  his  suit  was  dismissed,  and  he 
notified  Bettis  thereof,  who  again  consented  to  dismiss  his  suit;  that 
nothing  was  done  at  the  fall  term  of  1870  on  account  of  this  agree- 
ment; that  in  February,  1872,  the  plaintiffs  in  the  case  against  Neely 
&  Herrin  caused  judgment  to  be  entered  contrary  to  and  in  utter 
violation  of  said  agreement.  » 

This  deftMjse  is  supported  by  the  testimony  of  Andrews  and  Neely, 
and  it  is  liull>  contiadicted  by  Bettis,  who  swears  he  never  made  any 
agreement  with  Neely  or  Andrews  in  regard  to  the  sequestration  salt; 
that  **  as  for  making  any  agreement  to  take  Neely  for  the  debt  and 
releasing  Andrews  and  others  on  the  bond,  when  I  knew  he  was  insol- 
vent, would  have  been  absurd."  The  statements  of  Andrews  aud  Neely 
are  highly  improbable,  because  no  prudent  man  having  his  debt  secured 
by  the  bond  would  consent  without  consideration  to  dismiss  his  suit 
and  look  for  payment  to  an  insolvent.  But  assuming  the  truth  of 
testimony  of  Andrews  and  Neely,  we  are  of  opinion  that  the  defense 
must  fail.  It  is  no  defense  to  a  suit  to  plead  that  the  plaintiff  had 
said  to  the  defendant  he  would  discontinue  his  snit  if  some  other 
creditor  would  do  the  same.    Such  a  promise  would  neither  discharge 
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tlie  debt  nor  bar  the  action,  because  an  agreement  without  considera- 
tion is  not  obligatory. 

The  defendauts,  the  sureties  upon  ttie  release  bond,  do  not  pretend 
that  the  judgment  against  their  principals  is  not  correct,  nor  do  they 
deny  their  suretyship. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  is  ordered  that  the  plaintiffs  recover  judgment  against  the 
defendants,  in  aolido,  for  sixteen  buudred  and  seventy-four  dollars  and 
seventy- three  cents,  with  five  per  cent,  per  annum  interest  thereon 
from  fifteenth  November,  1870,  subject  to  a  credit  of  six  hundred  and 
sixty-five  dollars  and  fifty-three  cents,  on  the  fifteenth  of  January,. 
1671.  It  is  iurther  ordered  that  plaintiffs  have  judgment  against  the- 
deiBQilants  for  one  hundred  dollars,  the  amount  of  costs  of  said  suit 
against  Neely  and  Herrin,  and  that  they  pay  costs  of  this  suit. 


No.  3796. 

Northern   Bank   of   Kentucky  and  als.  v.  The  Police  Jury  op 

Points  Coupee  and  als. 

Where  in  a  suit  to  erase  the  morti^age  of  a  third  party,  said  party  alleged  that  the  mortgaged 
property  had  never  been  individually  owned  by  the  debtor  of  the  plaintifEi,  and  that^ 
even  if  it  had  been  the  property  of  said  debtor,  whioh  was  expressly  denied,  the  mort* 
gage  was  binding  and  operative,  and  that  no  valid  reason  existed  in  law  to  have  it  can- 
celed; 

Held — That  the  two  pleas  were  not  contradictory,  and  that  the  Jndge  a  quo  erred  in  roling 
defendant  to  elect  between  them,  because  it  was  competent  for  the  party  to  prove  that  the 
proi>erty  seized  not  belonging  to  the  debtor  of  the  plaintifb,  they  had  no  right  or  interest 
to  inquire  into  the  validity  of  the  mortgage  resting  on  it ;  and  because  it  was  also  eom- 
petent  for  said  third  party  to  establish  at  the  same  time  that  the  mortgage  in  his  favor 
was  valid. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coup6e.  MilleTf  J.  Edward  FliillvpSt  for  plaintiffs  and  appellees. 
Hivralson  A  Claiborne^  for  defendants  and  appellants. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  The  plaintiffs)  having  a  judgment  against  Jules 
Lab.itut,  caused  a  plantation,  situated  in  Poiute  Couple  to  be  seized, 
under  an  execution  issued  under  said  judgment,  as  the  property  of 
said  Lahatnt.  The  plaintiffs  then  instituted  this  suit  to  erase  a  mort- 
gage executed  by  Labatut  in  favor  of  the  Police  Jury  of  Pointe  Couple 
for  the  benefit  of  the  Poydras  College,  for  the  sum  of  $23,166  60,  on 
the  ground  that  it  had  no  legal  existence. 

The  defendants  in  their  answers  allege  that  the  property  ''  is  and 
always  has  been  the  property  of  Zenon  Porche's  succession,  adminis- 
tered by  Jules  Labatut,  dative  testamentary  executor  of  the  will  of  Z. 
Porcbe,  in  which  capacity  alone  has  he  now  or  has  he  ever  had  posses- 
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sion  of  said  mortgaged  property.  They  further  alleged  that  if  the 
property  he  *'  held  to  he  that  of  Jules  Lahatut,  and  susceptible  of 
mortgage  hy  him  iDdividually,  which  is  alleged  by  said  plaintiffs,  but 
which  they  (defendants)  expressly  deny,  then  they  aver  that  said  mort- 
gage is  binding  and  operative  on  the  property  mortgaged,  and  that  no 
good  and  valid  reason  exists  in  law  why  the  same  should  be  canceled 
or  set  aside." 

The  plaintiffs  then  moved  that  the  defendants  be  compelled  to  elect 
which  of  the  two  pleas  they  would  rely  upon,  on  the  ground  that  they 
were  contradictory.  The  court  ordered  that  the  pleas  were  contradic- 
tory, and  that  the  defendants  should  elect  between  the  two.  The 
defendants  took  a  bill  of  exceptions  to  this  ruling,  and  they  elected  to 
rely  upon  the  defense  that  the  property  belonged  to  the  succession  of 
Porche  and  not  the  debtor  ot  the  plaintiff^. 

On  the  trial  the  defendants  offered  testimony  and  documentary  evi- 
dence to  prove  that  the  property,  seized  and  claimed  by  plaintiffs  to 
belong  to  Labatut,  belonged  to  the  succession  of  Porche  as  alleged  in 
their  answers,  which  succession  was  in  course  of  administration  in  the 
parish  court,  and  that  the  defendants  were  particular  legatees  under 
the  will  for  the  amount  for  which  the  mortgage  had  been  executed ; 
that  their  legacy  was  unproved  and  that  there  was  no  other  property  of 
the  succession  out  of  which  said  legacy  could  be  discharged,  to  the 
Introduction  of  which  evidence  the  plaintiffs  excepted  on  the  ground 
that  the  evidence  was  irrelevant,  in  this  that  if  the  property  belonged 
to  the  succession,  the  cancellation  of  the  mortgage  could  not  affect 
injuriously  the  succession,  and  because  the  defendants  having  elected 
to  claim  as  legatt^es  under  the  will  and  not  under  the  mortgage,  had 
no  interest  in  opposing  its  erasure.  The  court  sustained  the  objections 
and  rejected  the  evidence.  The  defendants  retained  their  bill  of 
exceptions. 

It  thus  appears,  that  in  a  suit  to  erase  a  mortgage  of  a  third  part> , 
that  party  is  forced  to  elect  between  two  defenses  against  the  action 
of  the  plaintiffs,  on  the  ground  that  they  are  inconsistent;  and  that 
having  elected  the  first  they  are  then  not  allowed  to  establish  it, 
because  it  is  not  material  to  the  issue  piesented  by  the  plaintiffs. 

We  are  of  the  opinion  that  the  defenses  set  up  were  not  contradic- 
tory. It  was  competent  to  prove  that  the  property,  seized  as  the 
property  of  Labatut,  did  not  belong  to  him,  to  show  that  the  plaintiffs, 
creditors  of  Labatut,  had  no  right  or  interest  to  inquire  into  the 
validity  of  defendants*  mortgage  on  said  property,  and  they  might  at 
the  same  time  have  shown  that  the  mortgage  was  valid.  The  property 
was  held  by  the  testamentary  executor  and  the  property  was  in  course 
of  administration  in  the  probate  court.  The  executor  was  also  the 
universal  legatee,  and  he  gave  the  mortgage  in  question  to  secure  the 
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payment  of  the  special  legacy  in  favor  of  the  Poydras  College.  We 
4o  not  consider  the  defenses  inconsistent  or  contradictory;  and  the 
rulings  of  the  judge  a  quo  were  erroneous  in  forcing  the  defendants  to 
abandon  one  of  their  grounds  of  defense,  and  in  refusing  to  allow 
them  to  prove  that  the  property  belonged  to  the  succession  of  Z. 
Porcbe. 

It  is  then  fore  ordered  and  adjudged  that  the  judgment  of  the  lower 
leourt  canceling  the  moitgage  in  favor  of  the  Police  Jury  of  Pointe 
Coup^  for  the  beijefit  of  the  Poydras  College  be  annulled,  and  that 
this  case  be  remanded  to  the  court  a  quo  to  be  proceeded  with  accord- 
ing to  law.  It  is  further  ordered  that  the  plaintiffs  and  appellees  pay 
costs  of  appeal. 


No.  2540. 
Adam  Tate  v,  Laforbst  &  Dbsmare. 

Where  defmdanta  received  a  certain  qoantity  of  cotton,  gold  It,  and  collected  the  proceeds  of 
the  sale  as  commission  merchants  or  factors  of  the  plaintiff  ,- 

jSeld— That  the  debt  resalting  from  :t  is  a  fiduciary  one  and  exempted  by  the  insolrent  law 
ftt>m  its  operation.  The  money  was  received  in  tmst  for  the  plaintiff.  Defendants,  by 
converting  it  to  their  own  use,  rendered  themselves  amenable  to  the  criminal  laws  of  the 
State.  It  cannot,  therefore,  be  inferred  that  the  insolvent  laws  of  the  State  intended  to 
discharge  a  debtor  from  such  a  debt,  even  if  It  had  not  been  therein  expressly  excepted. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  Bandolph,  Singleton  <&  Browne,  for  plaintiff  and  appellee. 
A.  Pitoty  for  defendants  and  appellants. 

Justices  concnrring:    Ludeling,  Taliaferro,  Wyly,  Morgan. 

LiUDELiNG,  C.  J.  The  plaintiff  sues  to  recover  $2754  83,  the  net 
proceeds  of  cotton  shipped  by  them  to  the  defendants,  as  factors  and 
commission  merchants. 

The  defendants  admit  the  correctness  of  the  debt,  but  they  claim 
that  they  have  been  discharged  from  the  obligation  to  pay  it  by  pro- 
ceedings in  insolvency. 

On  behalf  of  the  plaintiff  it  is  contended  that  the  proceedings,  as  to 
the  plaintiff,  are  null  and  void  for  want  of  citation,  and  that  the  debt 
was  created  in  a  fiduciary  capacity,  and  that  the  insolvents  were  not 
released  from  sach  a  debt. 

The  evidence  satisfies  us  that  Laforest  &  Desmare-  received  the 
-cotton  as  the  commission  merchants  or  factors  of  the  plaintiff,  and  as 
such,  sold  the  cotton  and  received  the  proceeds  of  the  sale.  The  debt 
is,  therefore,  a  fiduciary  debt,  and  the  insolvent  law  exempted  such  a 
debt  from  its  operation.  The  defendants  received  the  money  ior 
account  of  the  plaintiff  and  held  it  in  trust  for  them.  By  converting 
it  to  their  use,  they  rendered  themselves  amenable  to  the  criminal  laws 
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of  the  State.  It  could  not  therefore  be  inferred,  that  the  iDSolvent 
laws  of  the  State  in  tended  to  discharge  a  debtor  from  such  a  debt, 
even  if  it  had  not  been  expressly  excepted  in  the  law.  The  benefit  of 
the  insolvent  laws  is  intended  for  the  honest,  bat  unfortunate  debtor* 
4  La.  55;  IM.  159. 

We  think  the  judgment  in  favor  of  the  plaintiff  for  the  sum  claimed 
is  correct. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  oi  appeal. 


No.  4526. 
William  Walsh  v.  Charles  Lallande. 

Where  parfciee  claim  title  to  lands  acquired  firom  the  United  States,  after  the  General  Govern* 
menl  has  parted  with  its  title,  the  courts  will  decide  their  rights  under  the  law,  without 
reference  to  the  action  of  the  ofRcers  of  the  land  office. 

A  citizen,  in  its  largest  sense,  is  any  native  bom  or  natandized  person,  who  is  entitled  to  full 
protection  in  the  exercise  and  ei^Joyment  of  the  so  called  private  rights. 

By  the  laws  of  Louisiana  native  born  tree  persons  of  color  were  in  the  lull  enjoyment  of 
those  rights  in  1644. 

By  the  treaty  whereby  Louisiana  was  acquired,  the  free  colored  inhabitants  of  Louisiana 
were  admitted  to  a  citizenship  of  the  United  States ; 

Therefore,  a  free  colored  person  who  was  bom  in  Louisiana,  who  had  always  lived  there, 
and  whose  ancestors  for  two  generations  before  him  had  been  iVee  and  had  lived  in  Loa- 
isiana,  was  a  citizen  of  that  State  in  1^0,  at  the  epoch  when  the  commissioner  of  the 
general  land  olfice,  in  an  ex  parte  proceeding,  canceled  an  entry  made  by  said  person 
under  the  pre-emption  lawsof  1841,  on  the  thirty-first  day  of  December,  1844,  on  the  ground 
that  said  person,  being  a  free  negro,  was  not  a  citizen  of  the  United  States,  although  he 
had  remained  in  possession  of  the  land  since  the  entry  and  had  complied  with  all  the 
requirements  of  the  laws  of  the  United  States  to  entitle  him  to  enter  the  land  by  pre- 
emption. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.  Butler,  J.  Haralson  dc  Glaihorne^  for  plaintiff  and  ap- 
pellee.   Edward  PhilUjps,  for  defendant  and  appellant. 

Justices  concurring:     Ludeliug,  Taliaferro,  Wyl}-,  Morgan. 

Ludeling,  C.  J.  This  is  a  petitory  action  for  a  tract  of  land  sit- 
uated in  the  parish  of  Pointe  Couple.  The  plaintiff  claims  uuder  a 
patent  from  the  State  of  Louisiana,  dated  on  the  twenty-first  of  Feb- 
ruary, 1861. 

The  defendant  claims  under  an  entry  made  under  the  pre-emption 
laws  uf  1841,  on  the  thirty -first  day  of  December,  1844.  The  defend- 
ant has  been  in  quiet  possession  of  the  property  since  his  settlement 
in  1844  until  1866. 

It  appears  that  in  an  ex  pa/rte  proceeding  the  commissioner  of  t^he 
general  land  office  ordered  the  cancellation  of  Lallande's  entry  on  the 
fourteenth  of  November,  1860,  on  the  ground  that  he  was  a  free  negrOy 
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and  the  plaintiff  was  permitted  to  locate  a  school  warrant  on  the  land, 
'which  has  been  approved  by  the  Secretary  of  the  Interior.  Thus  it 
appears  that  the  United  States  has  parted  with  its  title.  Where  par- 
ties claim  title  to  lands  acquired  from  the  United  States  after  the  gen- 
eral government  has  parted  with  its  title,  the  courts  will  decide  their 
rights  nnder  the  law,  without  reference  to  the  action  of  the  officers  of 
the  land  office.  20  An.  435;  20  How.  7,  Garland  v.  Winn  j  1  Peters 
'212,  Comegys  v,  Yosse;  14  How.  Cunningham  v,  Ashley;  14  An.  134. 
The  legal  question,  upon  which  the  commissioner  seems  to  have  pre- 
dicated his  decision,  is,  whether  Lallande,  the  defendant,  was  a  citizen 
of  the  United  States,  and  he  held  that  he  was  not,  because  he  was  a 
free  negro. 

The  agreed  statement  of  facts  in  this  record  shows  that  Charles  Lal- 
tande  was  born  of  ii-ee  parents,  in  this  State,  and  he  is  of  mixed  blood. 
His  grandfather  was  a  wliite  man,  a  Spaniard;  his  grandmother  was 
an  Indian.  Their  issue  was  the  father  of  the  defendant,  the  defend- 
vani's  mother  was  a  mulattress.  All  were  born  free  and  were  inhabit- 
ants of  Louisiana.  The  other  facts  agreed  to  show  that  Lallaude 
•complied  with  the  requirements  of  the  laws  of  the  United  States  to 
•entitle  him  to  enter  the  land  by  pre-emption ;  was  a  free  colored  per- 
son, who  was  born  in  Louisiana,  who  had  always  lived  there,  and 
whose  ancestors  for  two  generations  before  him  had  been  free  and  had 
lived  in  Louisiana,  a  citizen  of  Louisiana?  A  citizen  in  its  largest 
sense  is  any  native  born  or  naturalized  person  who  is  entitled  to  full 
protection  in  the  exercise  and  enjoyment  of  the  so  called  private 
rights. 

By  the  laws  of  Louisiana  native  born  free  persons  of  color  were  in 
"the  full  enjoyment  of  those  rights  in  1844.  All  free  native  born  in- 
•habitants  of  the  States  of  New  Hampshire,  Massachusetts,  New  York, 
New  Jersey  and  North  Carolina,  though  descended  from  African  slaves, 
were  not  only  citizens  of  those  States,  but  such  of  them  as  had  the 
-other  necessary  qualifications  possessed  the  franchise  of  electors,  on 
•equal  terms  with  other  citizens.  Opinion  of  Justice  Curtis  in  Dred 
Scott. 

By  tlie  treaty  whereby  Louisiana  was  acquired,  the  free  colored  in- 
habitants of  Louisiana  were  admitted  to  citizenship  of  the  United 
States. 

In  the  case  of  the  State  v.  Manuel  (4  Dev.  and  Bat.  20),  Judge  Gras- 
ton,  as  the  organ  of  the  court,  said:  *^ According  to  the  laws  of  this 
State,  nil  human  beings  within  it,  who  are  not  slaves,  fall  within  one 
of  two  classes.  Whatever  distinctions  may  have  existed  in  the  Roman 
laws  between  citizens  and  free  inhabitants,  they  are  unknown  to  our 
institutions.  Before  our  revolution,  all  free  persons  born  within  the 
dominions  of  the  king  of  Great  Britain,  whatever  their  color  or  com- 
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plexioDy  were  Dative  born  British  subjects ;  those  bora  oat  of  his  alle- 
giance were  aliens.  Slavery  did  not  exist  in  England,  bat  it  did  in 
the  colonies.  Slaves  were  not,  in  legal  parlance,  persons,  but  prop- 
erty. The  moment  the  incapacity,  the  disqualification  of  slavery,  was- 
removed,  they  became  persons,  and  were  then  either  British  subjects 
or  not  British  subjects,  according  as  they  were  or  were  not  born  within 
the  allegiance  of  the  British  king.  Upon  the  revolution,  no  change 
took  place  in  the  laws  of  North  Carolina  than  was  consequent  on  the 
transition  from  a  colony  dependent  on  a  European  king,  to  a  free  and 
sovereign  State.  Slaves  remained  slaves — British  subjects  in  North 
Carolina  became  freemen.  Foreigners,  until  made  members  of  a  State,, 
remained  aliens.  Slaves,  manumitted  here,  became  freemeu,  and 
therefore,  if  born  within  North  Carolina,  are  citizens  of  North  Car- 
olina, and  all  free  persons  born  within  the  State  are  born  citizens  of 
the  State.  The  constitution  extended  the  elective  franchise  to  every 
freeman  who  had  arrived  at  the  age  of  twenty -one,  and  paid  a  public 
tax;  and  it  is  a  matter  of  universal  notoriety,  that,  under  it,  free  per- 
sons, without  regard  to  color,  claimed  and  exercised  the  Iranchise,. 
until  it  was  taken  from  free  men  of  color  a  lew  years  since  by  oar 
amended  constitution.'* 

The  reasoning  in  that  case  is  a  propos  in  this. 

The  judge  a  quo  referred  to  the  decision  of  the  Supreme  Court  in  the 
Dred  Scott  case.  That  case  is  inapplicable.  In  that  case  the  opinion 
announced  was  that  '*a  negro  of  African  descent,  whose  ancestors 
were  of  pure  African  blood,  and  were  brought  into  this  country  and 
sold  as  negro  slaves,  was  not  a  citizen."  At  any  rate,  it  is  but  a  single 
case  and  does  not  settle  the  question.  We  think  the  facts  of  this  case 
justify  us  in  saying  that  Lallande  was  a  citi/en  of  Louisiana  at  the 
time  he  acquired  the  laud  in  question ;  that  he  had  the  capacity  to  ao 
quire  it,  and  he  has  the  better  right  to  the  land. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lowev 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendant,  decreeing  him  to  be  the  owner  of  the  lands  in  dispute,, 
and  rejecting  the  plaintiff's  demand  with  costs  of  both  courts. 
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No.  4343. 
State  of  Louisiana  v,  John  Garvey  and  Charles  Earle. 

The  statements  nnder  oath,  in  a  judicial  proceeding,  made  as  a  {mrty  accused  and  not  as  a 
witness,  are  not  te  be  held  as  voluntary,  and  therefore  are  not  admissible  as  evidence  on 
the  trial  of  said  accased  party. 

Where  it  was  objected  to  the  admission  as  evidence  of  a  declaration  in  writing  purporting  to 
be  a  voluntary  confession  of  the  accused,  on  the  ground  that  such  a  declaration  was  not 
voluntary,  because  it  appeared  on  the  trial  of  the  case  that  it  was  doubtful  whether  or 
not  inducements  by  the  Superintendent  of  the  Metropolitan  Police  had  not  been  offered 
to  the  accused  to  make  said  declaration,  and  because  under  such  circumstances,  the 
accused  was  entitled  to  the  benefit  of  the  doubt ; 

Held — That  the  court  below  erred  in  overruling  the  objection. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.     Abell,  J, 
Crimioal  case.     Trial  by  jury.    A.  A.  AtocJut,  for  appellants. 
Simeon  Belden,  for  the  State. 

Justices  concurring :    Ludeling,  Taliaferro,  Morgan. 

Taliaferro,  J.  The  defendants  in  this  case  have  appealed  from  a 
judgment  of  the  First  Distnct  Court  of  New  Orleans,  sentencing  them 
to  hard  labor  in  the  penitentiary  for  life,  on  the  verdict  of  a  jury 
finding  them  guilty  ot  the  crime  of  murder  without  capital  punish- 
ment. 

The  case  comes  before  this  court  on  two  bills  of  exceptions.  The 
fij^t  is  to  the  admission  in  evidence  against  the  accused,  of  a  declara- 
tion in  writing  purporting  to  be  a  voluntary  confession  by  Earle,  one 
of  the  accused,  of  the  commission  of  the  crime  wherewith  the  parties 
were  charged.  The  objection  is  that  this  declaration  was  made  under 
oath,  Earle  being  at  the  time  under  arrest,  and  brought  before  the 
coroner  at  the  time  of  holding  the  inquest  over  the  body  of  the 
deceased,  by  the  request  of  Earle  himself  to  make  the  said  declaration. 
Tliat  the  declarations  and  statements  of  Earle  were  given  as  a  party 
accused  and  under  oath  and  were  not  admissible  at  all. 

A  clear  and  well  marked  distinction  is  made  between  the  effect  of 
statements  made  by  a  party  under  oath  a^  a  witness  in  a  criminal  pro- 
ceeding and  the  statements  under  oath  by  an  accused  party.  In  the 
first  case,  whatever  the  witness  may  state  tending  to  criminate  him- 
self in  regard  to  the  accusation  about  which  he  testifies  may  be  intro- 
duced as  evidence  against  him  in  a  subsequent  prosecution  of  himself 
for  the  same  offense.  But  it  seems  to  be  well  settled  that  the  declara- 
tions under  oath  ot  an  accused  party  are  not  to  be  held  voluntary  and 
consequently  are  not  admissible  in  evidence. 

Mr.  Greenleaf  in  his  treatise  on  the  law  of  evidence,  vol.  1,  section 
225,  in  laying  down  the  rule  that  a  party  accused  must  not  be  sworn, 
says:  ''  It  may  at  first  view  appear  unreasonable  to  refuse  evidence 
of  confession  merely  because  it  was  made  under  oath,  thud  having  in 
favor  of  its  truth  one  of  the  highest  sanctions  known  to  the  law.     But 
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stale  of  Loaiaiaaa  y.  Garyey  and  Earle 

it  is  to  be  observ^ed  that  none  but  yolautarjcoufessioosare  admissible; 
and  that  if  to  the  perplexities  and  embarrassments  of  the  prisoner's 
situation,  are  added  the  danger  of  perjury,  and  the  ilread  of  additional 
penalties,  the  confession  can  scarcely  be  regarded  as  voluntary;  but  on 
the  contrary,  it  seems  to  be  made  under  the  very  iuflueuces  vj^hich  the 
law  is  particularly  solicitous  to  avoid.**  This  doctrine  appears  to  be 
.maintained  generally  by  the  standard  authorities,  McNaliy  on  Evidence, 
£oscoe  on  Criminal  Evidence,  Russel  on  Crimes,  and  others. 

In  the  case  of  the  People  v,  Hendrickson,  the  subject  underwent  a 
Tery  thorough  consideration  by  the  Supreme  Court  of  the  State  of  New 
Tork  and  afterwards  by  the  Court  of  Appeals  of  that  State.  Parker's 
Criminal  Reports,  vols.  1  and  2.  A  review  was  taken  of  all  the  lead- 
ing English  cases,  and  the  few  American  cases  that  had  then  (1652) 
been  reported.  Mr.  Justice  Wright  remarked,  vol.  1,  p.  414:  ''From 
<this  review,  I  think  it  must  be  apparent  that  it  is  only  when  a  party 
accused  has  been  examined  on  oath  that  his  statements  are  to  be 
rejected  when  offered  in  evidence  against  him."  In  passing  on  Hen- 
•drickson's  case  the  Court  of  Appeal8  said  :  '*  Where  the  evidence  offered 
has  been  rejected  on  the  ground  that  the  statement  was  made  when 
the  prisoner  was  in  custody  charged  with  crime,  as  in  Wheeley's  case 
and  Owen^s  case,  it  seems  to  me  clear  that  it  was  properly  excluded, 
•because  these  were  cases  of  the  examination  of  a  prisoner  not  of  a 
^witness.  In  such  cases  it  is  a  judicial  examination,  and  it  should  not 
be  on  oath  and  certain  precautions,  for  the  piotection  of  the  accused 
Are  always  observed."    Vol.  1,  p.  420. 

In  the  case  of  the  People  v.  McMahon,  before  the  same  court  a  few 
years  afterwards,  the  court  remarked:  ''This  subject  has  been  so 
recently  and  so  fully  examined  in  the  case  of  the  People  v.  Hendrick- 
•eon,  1  Parker  Crim.  R.  416,  that  nothing  now  can  be  gleaned  from  a 
further  review  of  the  authorities.  Upon  principle  there  can  be  no 
good  reason  for  the  exclusion  of  this  evidence.  It  is  only  upon  a  judi- 
cial examination,  where  the  prisoner -is  brought  before  a  magistrate 
•charged  with  crime,  that  the  accused  is  to  be  informed  by  the  magis- 
trate that  he  is  at  liberty  to  refuse  to  answer  any  question  that  may  be 
put  to  him.  He  is  to  be  examined  but  not  under  oath ;  and  his  answers 
may  be  subsequently  used  as  evidence  against  him.  That  is  the  ex- 
amination of  a  party  and  not  of  a  witness."  ♦  •  •  ♦  *<  Under 
«uch  circumstances  McMahon  was  not  before  the  coroner  as  a  prisoner 
but  as  a  witness.  It  does  not  appear  that  any  person  knew  of  his 
arrest  but  Squyres.  In  regard  to  the  coroner's  proceeding,  he  stood  in 
no  respect  in  the  relation  of  one  arrested  or  even  accused.  He  was 
there  only  in  the  capacity  of  a  witness  and  it  is  as  such  and  not  as  a 
party  that  his  legal  rights  are  to  be  determined."  2  vol.  Par.  Crim.  R. 
pp.  670  and  671. 
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state  ot  Looiatana  v.  Garrey  and  Earle. 

■  ■■My..  --  11  ■■i.^.  -I  ^—  -  ■    ■»    ■  I  —  I.         I    ■  ■!■        I  .  ■ 

In  the  case  now  before  this  court  the  jadge  a  quo,  we  apprehend, 
overlooked  the  distinction  so  clearly  drawn  in  the  New  York  cases  we 
have  adverted  to.  Earle  was  before  the  coroner  as  a  party  accused, 
and  not  as  a  witness.  He  was  there  in  custody  as  such,  a  fact  within 
the  knowledge  of  the  coroner. 

Tbe  second  bill  of  exceptions  was  taken  to  the  admission  of  the 
-declaration  in  writing,  purporting  to  be  a  voluntary  confession  by 
Earle,  on  the  ground  that  such  declaration  was  not  voluntary,  because 
the  Superintendent  of  Metropolitan  Police,  when  testifying  in  the  case, 
«aid  he  could  not  swear  that  he  had  not  offered  inducements  to  Earle 
to  make  the  declaration,  thereby  leaving  it  in  doubt  whether  or  not 
inducements  were  offered  to  Earle  to  make  the  declaration,  and  that 
the  accused  was  entitled  to  the  benefit  of  the  doubt. 

We  think  the  court  below  erred  in  overruling  the  objections  made 
to  the  admission  of  the  written  declaration  of  Earle  as  a  voluntary 
confession. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled  and  reversed.  It  is  further  ordered  that 
this  case  be  remanded  to  the  court  of  the  first  instance  for  a  new 
trial. 

Wtly,  J.,  being  absent,  took  no  part  in  this  decree. 


No.  2887. 
Elizabeth  Sommbrs  v.  Gustave  Schmidt. 

"Whcare  the  husband  has  not  appeared  with  his  wife,  In  the  suit  instituted  by  her,  the  latter 
moat  show  his  authorisation.  Her  own  averments,  or  those  of  her  counsel  as  to  that  fact 
are  not  sufficient. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley, 
J.  Muse  <&  Phillips t  for  plaintiff  and  appellant.  Chistave  Schmidt , 
for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Hovrell,  Wyly,  Morgan. 

Wtly,  J.  This  suit  must  be  dismissed,  because  it  was  brought  by 
the  plaintiff,  a  married  woman,  without  the  authorization  of  her 
husband. 

Where  the  husband  has  not  appeared  with  his  wife,  the  latter  must 
show  his  authorization  otherwise  than  in  her  own  avermen':s,  or  those 
of  her  counsel.  Succession  of  Pomroy  and  authorities  there  cited. 
21  An.  576. 

It  is  therefore  ordered  that  this  suit   be  dismissed    at   plaintiff's 

costs. 
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Wells,  Gorater,  t.  Wella,  Sxecator. 

No.  4565. 
Jefferson  Wells,  Carator,  v,  J.  M.  Wells,  Executor. 

A  mortgage  creditor  has  no  right  to  iivjom  the  sale  of  his  debtor's  property  for  want  of  notioe 
of  the  application  for  the  order,  when  the  sale  was  ordered  to  pay  creditors  having  a 
higher  rank,  or  a  preference  over  him. 

Where  creditors,  who  were  by  Judgment  en  itled  to  be  paid  by  preference,  intervened,  and 
joining  in  the  defense  made  by  the  exeoator  of  an  estate  against  tlie  {inunction  issned  at 
the  prayer  of  a  creditor  of  an  inferior  rank,  asked  that  the  Judgment  be  so  amended  as 
to  allow  them  twenty  per  cent,  damages  ou  their  claims ; 

Held — That  they  were  not  entitled  to  any  increase  of  tiie  amounts  allowed  them  respectively 
on  the  executor's  tableau.  No  act  of  one  creditor,  however  illegal,  can  be  the  basts  lor 
enlarging  the  claims  of  other  creditors  against  the  common  debtor,  the  sncoesaion.  But 
the  plaintiff  who,  by  ii^oining,  has  illegally  obstructed  the  sale  provoked  by  the  execntor, 
'  is  liable  to  the  succession  for  damages,  and  the  prayer  of  the  executor  for  an  amendment 
of  the  Judgment  should  be  granted. 

APPEAL   from  the  Parish  Coart,  pariah  of  Rapidea.     Daigre,  J. 
W,  A,  Seay,  for  plaintiff  and  appellant.     Manning,  Ryan  dt  White, 
for  defendant  and  appellee. 

Jastioee  concurring:     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wtly,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  the  in- 
junction sued  out  by  him  as  a  mortgage  creditor,  to  restrain  the  sale 
of  the  property  of  the  succession  represented  by  the  defendant,  te 
satisfy  the  creditors  mentioned  on  the  tableau.  The  grounds  for  the 
injunction  were : 

First — There  is  movable  property  out  of  which  the  creditors  should 
be  paid,  and  until  it  is  exhauste  1  the  immovable  property  should  not 
be  sold,  as  was  attempted  by  the  defendant. 

Second — The  plaintiff,  a  mortgage  creditor,  has  not  been  notified  of 
the  application  for  the  order  of  sale. 

The  first  point  is  not  sustained  by  the  evidence.  In  answer  to  the 
second  it  is  sufficient  to  say,  that  a  mortgage  creditor  has  no  right  to 
injoin  the  sale  for  want  of  notice  of  the  application  therefor,  when  the 
sale  was  ordered  to  pay  creditors  having  a  higher  rank,  or  a  prefer- 
ence over  that  mortgage  creditor.  In  this  succession  it  has  been  de- 
cided by  this  court  that  tlie  debts  for  the  services  of  attorneys,  $2500^ 
and  the  commissions  of  the  executor,  $1361  63,  being  debts  of  the  suc- 
cession, should  be  paid  by  preference  over  the  debts  of  the  deceased. 
24  An.,  Succession  ot  Thomas  J.  Wells. 

When,  therefore,  the  court  or^iercd  the  sale  of  property  to  pay  these 
creditors,  wliose  rights  had  been  determined  by  this  tribunal,  the 
plaintiff  was  wholly  without  right  to  injoin  it.  These  creditors  inter- 
vened  and  joined  in  the  defense;  and  they  pray  that  the  judgment  be 
amended  so  as  to  allow  them  twenty  per  cent,  damages  on  their  claims. 
They  are  not  entitled  to  any  increase  of  the  amounts  allowed  theoft 
respectively  on  the  tableau.  No  act  of  one  creditor,  however  illegal, 
can  be  the  basis  for  enlarging  the  claims  of  other  creditors  against  the 
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Welle,  Cnrator,  v.  WellB,  Exeontor. 

common  debtor^  the  snccessioD.  It  is  not  the  fault  of  the  succession 
that  they  have  not  been  paid,  even  if  such  a  delinquency  could  be  the 
basis  for  enlarging  their  pretensions.  But  the  plaintifi',  who  has  ille- 
gally obstructed  the  sale,  provoked  by  the  executor,  is  liable  to  the 
succession  for  damages,  and  the  prayer  of  the  executor  for  an  amend- 
ment of  the  judgment  in  that  respect  should  be  granted. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs;  and  it  is  further  ordered  that  the  defendant  recover  judg- 
ment, in  solido,  against  the  plaiotiff  and  his  sureties  on  the  injunction 
bond,  for  twenty  per  cent,  damages  on  twenty-five  hundred  dollars, 
and  like  per  cent,  on  thirteen  hundred  and  sixty -one  dollars  and  sixty- 
three  cents. 


No.  4554. 
Ball,  Hutchings  &  Co.  v.  Estate  op  Sharplef  Owen. 

The  vendee  evicted  of  the  property  hy  the  foreclosure  of  a  prior  mortgage  containing  the 
pact  de  non  aUenando  la  not  hound  to  defend  the  executory  proceeding  or  to  give  notiee 
thereof  to  the  vendor.  The  undertaking  of  the  purchaser  ia  to  pay  the  price ;  that  of 
the  vendor  is  to  maintain  the  title  and  the  possession. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Carroll.  Bough,  J.  F,  I.  Montgomery  and  Charles  Jf.  Pilcher,  for 
plaintiffs  and  appellants.  Sparrow  dc  Montgomery ^  for  defendant  and 
appellee. 

Justices  concurring,  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiffs  appeal  from  the  judgment  rejecting  their 
demand  against  the  defendant  on  two  promissory  notes  for  $6000 
each. 

The  defense  is  failure  of  consideration  by  reason  of  the  eviction  of 
the  defendant  of  the  land,  the  purchase  price  of  which  the  notes  in 
part  represent. 

It  appears  that  iu  1862  Reuben  M.  Hargrove  sold  the  land  described 
in  the  petition  to  Sharpley  Owen  for  $6000  in  cash,  and  the  two  notes 
in  suit.    The  title  was  warranted  free  of  encumbrance. 

It  appears  that  the  land  was  encumbered,  however,  by  a  note  with 
vendor's  privilege  and  mortgage,  executed  by  W.  T.  Oliver,  the  vendor 
of  Hargrove,  and  under  this  mortgage,  which  contained  the  non- 
alienation  clause,  the  property  was  sold  to  J.  P.  Vinson  on  the  fourth 
of  January,  1868. 

Id  reply  to  this  defense  of  eviction  and  failure  of  consideration  the 
plaintiffs  insist  that  being  holders  before  maturity,  equities  of  this 
kind  can  not  be  opposed  to  them.  The  proof,  however,  shows  that 
the  notes  remained  till  past  due  in  the  hands  of  the  payee.  R.  M.  Har- 
greTe.    Consequently  the  plaintiffs,  the  transferrees  after  maturity, 
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Ball,  Hutohings  &  Co.  v.  Estate  of  Sharpley  Ow»n. 


occupy  no  better  po^itioD  than  the  payee  would  occupy  in  reference  to 
the  defense  pleaded. 

At  the  time  of  the  foreclosure  of  the  mortgage  and  the  sale  to 
Vinson,  Sharpley  Owen  was  dead,  and  his  widow,  the  defrndant, 
represented  the  succession.  She  testifies  that  she  never  heard  of  the 
sale  until  one  year  tliereafter.    No  fraud  is  alleged  or  proved. 

It  is  well  settled  that  the  vendee  evicted  of  the  property  by  tlie 
foreclosure  of  a  prior  mortgage,  containing  the  pact  de  non  alienando, 
is  not  bound  to  defend  the  executory  proceeding  or  to  give  notice 
thereof  to  the  vendor.  The  undertaking  of  the  purchaser  is  to  pay 
the  price;  that  of  the  venttor  is  to  maintain  the  title  and  the  pos- 
session. It  was  the  duty  of  Hargreve  to  remove  the  encumbrance 
existing  on  the  property  at  the  time  of  the  sale,  or  to  protect  his 
vendee  from  eviction  by  reason  thereof. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  4573. 
E.  J.  Gay  v.  R.  0.  Hebert,  Tax  Collector. 

Where  the  reaistMice  to  the  payment  of  State  taxes  was  founded  on  the  gronnd  that  the 
olerk,  sheriff  and  recorder,  before  proceeding  to  make  the  assessment  on  which  the  tax 
is  levied,  gave  no  notice  in  the  official  jonmal  of  tlie  parish,  as  reqairod  by  section  forty 
of  the  Revenue  law,  acts  of  1871,  116 ; 

Held— That  the  plaintiff's  ol^ection  rested  merely  on  technical  grounds,  inasmuch  as  he  had 
paid  voluntarily  his  parish  taxes,  which  were  levied  under  the  same  law,  by  the  iame 
parties,  upon  the  same  assessment,  at  the  same  time  and  in  the  same  manner  in  every 
respect  as  the  State  taxes,  and  had  several  times  promised  to  pay  said  taxes;  and  inas- 
much also  as  he  had  made  in  this  proceeding  no  romplaint  of  any  error,  injury,  or 
ii^ustice  in  the  assessment  and  levying  of  the  taxes.     ' 

The  object  of  section  forty  of  the  Revenue  law  of  1671  is  to  give  the  taxpayer  notice,  that  he 
may  have  an  opportunity  to  have  errors  corrected  and  a  Jast  assessment  made.  Where 
it  is  proved  that  he  had  such  notice,  he  has  no  cause  to  complain. 

There  is  no  prohibition  in  the  constitution  against  the  sale  of  property  for  taxes  in  lots  of 
(torn  ten  to  fifty  acres,  or  any  other  quantity.  The  fact  that  the  constitution  directn 
that  all  lands  sold  in  pursuance  of  decrees  of  courts  shall  be  divided  into  tracts  of  from 
ten  to  fifty  acres,  does  not  inhibit  the  legislature  trom  directing  lands  sold  under  other 
process  to  be  similarly  divided . 

The  impracticability  of  the  proceeding  prescribed  by  law  and  the  imposing  of  the  cost  thereof 
upon  the  purchaser  .  f  lands  sold  for  taxes,  are  not  good  grounds  for  an  injunction  on  the 
part  of  the  taxpayer.  The  consequences  referred  to  will  rest  with  the  State  and  the 
purchaser. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Fosey,  J.    Barraic  dr  Pope,  for  plaintiff  and  appellant.    A,  <&  E* 
B,  lalhoty  for  defendant  and  appellee. 

Justices  concurring :     Ludeli ug,  Tali afeiTO,  Howell. 

Howell,  J.     The  plaintiff  has  appealed  from  a  judgment  dissolving 

KOTB.— It  has  been  deemed  unnecessary  to  report  the  cases  of  Carmelite  Ficou,  Charles  A. 
Slark,  Emily  Woolfork  et  al.,  and  Andrew  H.  Gay,  against  the  same  coUectw,  because  the  rea- 
sons assigned  for  judgment  in  those  suits  are  the  identical  ones  given  in  this  case.— Rxpobtkr. 
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an  injuDctioD  sued  out  by  him  to  restrain  the  defendant,  as  tax  col- 
lector, from  selling  property  to  pay  his  State  taxes. 

Only  two  grounds  are  urged  in  this  court  to  sustain  the  injunction, 
to  wit: 

First — That  the  clerk,  sheriff  and  recorder,  before  proceeding  to 
make  the  assessment  on  which  the  tax  is  levied,  gave  no  notice  iu  the 
official  journal  of  the  parish,  as  required  by  section  forty  of  the  Reve- 
nue law  of  1871."     Acts  1871,  116. 

Said  section  is  in  the  following  words  :  ^ 

*'  That  the  property  described  in  the  description  rolls  of  the  tax 
collectors,  shall  be  assessed  by  the  clerk  of  the  district  court,  the  re- 
corder and  sheriff  of  the  parish,  who  are  hereby  charged  with  such 
assessment,  in  addition  to  their  other  duties.  For  this  purpose  they 
shall  give  notice  in  the  official  journal  of  the  parish  to  all  taxpayers, 
and  where  there  is  no  official  paper,  they  will  post  on  the  courthouse 
door  of  the  parish  such  notice,  that  they  will  assess  the  property  of 
the  parish  for  one  month,  commencing  on  the  first  day  of  August  and 
ending  ou  the  first  day  of  September." 

It  seems  that  there  were  three  weekly  papers  published  at  the  time, 
in  the  parish  of  Iberville,  one  of  whicli  was  selected  under  the  State 
law,  as  the  official  journal,  another  selected  by  (he  police  jury  as  the 
official  journal  for  tlte  parish,  and  the  other  without  any  pretension  to 
an  official  capacity;  that  the  notice  required  by  the  above  section 
ivas  not  published  in  the  State  official  journal,  but  was  published  in 
the  other  two;  that  the  agent  of  the  plaintiff  appeared  before  the 
board  of  :iB6ei>sor8  to  procure  the  reduction  of  the  assessment;  that 
the  plaintiff  paid  his  parish  taxes,  which  were  levied  under  the  same 
law,  by  the  same  parties,  upon  the  same  assessment,  at  the  same  time 
and  in  the  same  manner  in  every  respect,  as  the  State  taxes;  that  he 
promised  several  times  to  pay  the  State  taxes,  and  that  he  is 
making  no  complaint  in  this  proceeding  of  any  error,  injury  or  in- 
justice iu  the  assessment  and  laying  of  the  taxes,  but  is  simply  ob- 
jecting on  technical  grounds  to  paying  State  taxes,  having  paid  his 
pariah  taxes. 

Why  the  notice  and  assessment  should  be  good  and  sufficient  as  to 
one,  and  illegal  and  insufficient  as  to  the  other,  we  are  at  a  loss  to 
comprehend. 

The  object  of  the  law  is  to  give  the  taxpayer  notice,  that  he  may 
Lave  an  opportunity  to  have  errors  corrected,  and  a  just  assessment 
made.  This  the  plaintiff  had,  and  we  can  perceive  no  reasonable 
ground  for  the  complaint  he  is  urging,  and  particularly  as  he  shows  no 
injury  to  him  by  the  assessment  and  levying  of  his  tax. 

Second — The  sale  could  not  be  made  in  ten  and  fifty  acre  lots;  first, 
because  there  is  no  constitutional  authority;  and  secondly,  the  pro- 
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vision  of  section  sixty -three  of  the  Revenue  law  is  inoperative — no 
modus  being  provided  in  the  act 

The  said  section  is  as  follows : 

''That  nil  lands  sold  in  pursuance  of  this  act  shall  be  divided  in 
accordance  with  article  oi.e  hundred  and  thirty-two  of  the  constitu- 
tion, and  the  cost  of  the  survey  for  the  purpose  of  division  shall  be 
borne  by  the  party  purchasing." 

There  is  no  prohibition  in  the  constitution  against  the  sale  of  prop- 
erty for  taxes  in  lots  of  from  ten  to  fifty  acres,  or  any  other  quantity. 
The  fact  that  the  constitution  directs  that  all  lands  sold  in  pursuance 
of  decrees  of  courts  should  be  divided  into  tracts  of  from  ten  to  fifty 
acres,  does  not  inhibit  the  legislature  from  directing  lands  sold  under 
other  process  to  be  siroilarily  divided. 

The  impracticability  of  the  proceeding  and  the  imposing  of  the  cost 
thereof  upon  the  purchaser,  are  not  good  grounds  for  an  injunction  on 
the  part  of  the  taxpayer.  He  can  avoid  all  trouble  on  the  subject  by 
paying  his  taxes,  and  if  he  fails  to  do  so,  the  consequences  referred  to 
will  rest  with  the  State  and  the  purchaser. 

Judgment  affirmed. 


Morgan,  J.,  dissenting,  I  can  not  agree  with  the  majority  of  the 
court  in  the  decree  which  has  just  been  rendered. 

1  think  that  where  a  man's  property  is  seized  under  execution,  it  is 
his  right  to  see  tliat  all  the  formalities  required  by  the  law  have  been 
complied  with. 

In  the  present  case  it  is  contended  that  the  derk,  sheriff  and  re- 
corder, before  proceeding  to  make  the  assessment  on  which  the  tax  is 
levied,  gave  no  notice  in  the  official  journal  of  the  parish  as  required 
by  section  forty  of  the  revenue  law  of  1871. 

It  is  admitted  that  there  were  three  newspapers  published  in  the 
parish  where  the  property  seized  is  situated.  Now  it  appears  that  the 
only  paper  in  which  notice  of  assessment  should  have  been  published 
is  precisely  the  only  one  in  which  it  was  not  published. 

Where  no  advertisement  has  been  made  the  tax  can  not  be  recovered, 
and  there  is  no  legal  advertisement  except  when  made  in  the  legal 
manner  and  published  in  the  paper  designated  by  law. 

It  is  no  answer  to  say  that  plaintiti  paid  his  parish  taxes,  which 
were  advertised  in  the  same  paper.  Admitting  that  he  waived  his 
rights  in  one  instance,  he  is  not  precluded  from  asserting  them  in 
another. 

Besides  there  is  nothing  to  show  that  he  did  waive  any  of  his  rights 
except  that  Butler,  acting  tor  him,  appeared  before  the  board  and  en- 
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4eavored  to  make  arraDgements  with  refereDoe  to  the  taxes.  He  had 
the  right  in  case  the  demands  he  made  were  not  complied  with,  to 
inslBt,  in  his  tarn,  apon  the  non-compliance  with  the  requirements  of 
the  law  being  a  sufficient  ground  for  refusing  to  comply  with  terms 
which  he  considered  unreasouHble. 

It  is  not  contended  that  the  plaintiff  ever  saw  the  notice,  and  Butler, 
who  says  he  represented  him  before  the  board,  says  he  did  not  repre- 
sent him  with  reference  to  one  piece  of  property  at  least,  worth 
$25,000.  Under  any  circumstances,  the  judgment  of  the  lower  court 
10  erroneous  as  to  this  plantation,  and  I  think  the  decree  should  be 
reyersed. 


No.  4531. 
Franklin  A.  Robert  v.  Lucien  D.  Coco.  ^^^  jw 

This  court  can  go  behind  the  Judgment  of  the  court  a  qua  to  see  when  the  obligations  sued 
on  arose  between  the  parties. 

^he  homestead  law,  exempting  certain  property  from  seizure  on  a  Judgment  enforcing  a 
mere  ordinary  debt  is  not  unconstitntional.  The  rights  of  the  creditor,  and  not  his 
seonrity,  unless  the  security  forms  rart  of  his  contract,  must  be  invaded  before  he  can 
invoice  the  constitutional  privilege  on  which  he  relies.  The  law,  in  this  case,  does 
not  affect  his  vested  rights,  but  only  impairs  his  security  for  the  pasrment  of  his 
claim. 

APPEAL  from  the  Seventh  Judicial  Distnct  Court,  parish  of  Avoy- 
elles.   Butler,  J.    Henderson  Taylor,  for  plaintiff  and  appellee. 
A.  Barbin,  for  defendant  and  appellant. 

Justices  concurring :     Lndeling,  Morgan ,  Howell. 

Morgan,  J.  In  May  1869,  Coco  obtained  judgment  against  Robert 
for  $63:)  73.  In  March  1872  he  issued  execution,  and  seized  thereunder 
a  certain  parcel  of  land  belonging  to  his  judgment  debtor. 

Robert  injoins  the  sale  on  the  ground  that  the  land  seized  is  all  the 
property  he  owns;  that  the  tract  contAins  nearly  one  hundred  and 
sixty  acres ;  that  it  is  his  homestead }  that  it  is  not  worth  $  2000 ;  and 
that  it  is  exempt  under  what  is  known  as  the  homestead  law  from 
seizure,  for  the  payment  of  the  judgment  obtained  against  him,  which 
was  based  upon  a  mere  ordinary  debt. 

There  was  judgment  in  his  favor  perpetuating  the  injunction,  and 
the  defendant  has  appealed. 

The  grounds  upon  which  appellant  claims  a  reversal  of  the  decree 
jigainst  him  are : 

First — That  we  can  go  behind  the  judgment  to  see  when  the  obliga- 
itions  sued  on  arose  between  the  parties,  and 

Second — Because  the  obligations  upon  which  Coco's  judgment  was 
•rendered,  having  been  contracted  arterior  to  the  passage  of  the  home- 
stead law,  it  is  retroactive,  ex  post  facto,  and  unconstitutional. 
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The  first  proposition  is  correct ;  the  second  is  erroneous.  We  east 
examine  as  to  when  an  obligation  sued  on  was  contracted,  but  it  doea 
not  follow  that  the  act  of  the  legislature  in  question  is  null  and  void. 
He  stands  or  falls  upon  the  constitutionality  or  unconstitutionality  of 
the  law.    Is  it  unconstitutional  f 

Appellant  daims  that  ''no  ex  post  facto  or  retroactive  law,  nor  any 
law,  impairing  the  obligation  of  contracts  shall  be  passed,  nor  vested 
rights  be  divested,  unless  for  purposes  ^f  public  utility  and  for  ade- 
quate compensation  made."  True,  this  is  the  language  of  the  consti- 
tution, but  we  do  not  see  that  the  law  of  which  he  complains  impiMrs* 
the  obligation  of  liis  contract,  or  divests  him  of  any  of  his  vested 
rights ;  his  obligor  is  as  much  bound  now,  his  vested  rights  in  and  to- 
the  proi^erty  which  he  has  acquired,  are  as  perfect  now  as  they  were 
when  he  acquired  them.  His  security  for  the  payment  of  the  debt 
may  have  been  impaired  by  the  law,  with  reference  to  a  certain  piece 
of  property,  but  his  rights  under  the  obligations  he  holds  have  not 
been  interfered  with.  It  is  his  rights,  not  his  security,  unless  the 
secnrity  forms  part  of  his  contract,  which  is  not  the  case  here,  which 
must  be  invaded  before  he  can  invoke  the  constitutional  privilege  upon 
which  he  relies. 

The  notes  sued  on  were  ordinary  obligations.  The  judgment  render- 
ed upon  them  was  never  recorded.  Suppose,  between  the  rendition  of 
the  judgment  and  the  issuing  of  the^./a.  another  and  a  subsequent 
creditor  had  taken  a  mortgage  upon  the  property  and  had  caused  it  to 
be  recorded,  would  this  have  interfered  with  the  defendant's  vested 
rights,  or  impaired  the  obligation  of  his  contract?     We  imagine  not. 

There  is  no  error  in  the  judgment.  It  is  therefore  affirmed  with 
cost. 


No.  4530. 
Ellen  Edwards  v.  Fielding  Edwards. 

Where  the  plaintiff  excepted  to  the  evidence  of  the  defendant,  who  testified  that  be  never- 
received  the  money  declared  in  the  marriaji;e  contract  to  be  the  property  of  the  mother  of 
the  plaintiff,  nor  did  ever  receive  any  property  from  her,  or  for  her  acooiint,  nor  ever- 
made  the  donation  propter  nuptia»  mentioned  in  the  marriage  contract ; 

Held — That  the  objection  should  have  been  sustained,  because  the  notarial  act  could  not  be- 
oontradlcted  by  parol  testimony'. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
eUes.  Butler y  J.  Barhin  <&  Bcrdelon,  for  plaictiff  and  appellant.. 
Jl.  B.  Irion,  for  defendant  and  appellee. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan.. 
Wylt,  J.  The  plaintiff  appeals  from  the  judgment  rejecting  her  de- 
mand against  her  father  and  natural  tutor  for  $2038,  the  separate 
property  of  her  mother,  and  for  one  hundred  and  eighty-seven  dollara 
and  thirty- eight  cents  which  he  collected  from  her  grandfather  after 
the  death  of  her  mother. 
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The  claim  for  one  huniired  and  eighty-seven  dollars  and  thirty-eight 
cents  is  not  disputed. 

The  demand  for  the  92038  is  based  on  the  marriage  contract  exe- 
cated  on  the  day  of  the  marriage,  which  declares  that  the  property  of 
the  futare  wife  consists  oi  nine  hundred  and  eight  dollars,  the  result  of 
her  individual  gains  and  savings,  and  also  one  thousand  dollars  and 
certain  movables  estimated  at  one  hundred  and  thirty  dollars  denoted 
jarapter  nifp^io^,  by  the  defendant. 

It  is  admitted  that  the  mother  of  the  plaintiff  died  in  1847,  and  the 
defendant,  the  natural  tutor,  caused  do  inventory  of  the  pioperty  to 
"be  made. 

The  plaintiff  excepted  to  the  evidence  of  the  defendant,  who  testi- 
fied :  that  he  never  received  the  money  declared  in  the  marriage  con- 
traet  to  be  the  property  of  the  mother  of  the  plaintiff,  ''  nor  did  he 
ever  receive  any  property  from  her,  or  for  her  account,  nor  did  he 
ever  donate  the  snm  of  one  thousand  dollars,, as  detailed  in  the  mar- 
riage contract.'*  The  objection  should  have  been  sustained  because 
the  notarial  act  could  not  be  cod  trad  icted  by  parol  testimony. 

The  nine  hundred  and  eight  dollars,  dotal  property,  the  defendant 
alone  could  administer  during  the  marriage;  and  the  donation,  jpropter 
nuptias,  made  by  himself,  if  ever  delivered,  still  remained  under  his 
control,  because  it  is  not  shown  that  the  wife  of  the  defendant  ever 
administered  her  paraphernal  property  during  the  marriage.  In  the 
face  of  the  marriage  contract  in  which  he  acknowledged  nine  hundred 
and  eight  dollars  as  dotal  property,  and  in  which  he  agreed  to  donate,. 
propter  imptiaa,  one  thousand  dollars  and  certain  movables  estimated 
at  one  hundred  and  thirty  dollars,  the  defendant,  who  has  never 
caused  an  inventory  to  be  made  and  whose  possession  of  this  property 
since  the  day  of  the  marriage  has  not  been  disturbed,  '^  denies  that  he 
ever  received  anything  from  his  said  wife;  whatever  she  may  have 
had,  either  by  the  gift  of  respondent,  or  by  the  result  of  her  own  labor, 
was  reserved  by  her,  and  disposed  of  by  herself." 

The  defense  is  wholly  without  foundation.  P^lyment  or  compen- 
sation is  not  established,  because  it  is  not  shown  that  the  plaintiff 
accepted  the  few  articles  given  her  by  her  father,  as  a  discharge  in 
part  of  his  indebtedness  to  her. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  now  decreed  that  the  plaintiff  recover  of  the  defendant  $2038,  with 
five  per  cent,  per  annum  interest  thereon  from  the  tenth  day  of  Octo- 
ber, 1847,  and  also  the  further  sum  of  one  hundred  and  eighty-seven 
dollars  and  eighty-three  cents,  with  five  per  cent,  per  annum  interest 
thereon  Irom  first  June,  1859,  and  that  the  mortgage  accorded  by  law 
in  favor  of  minors  be  recognized  and  enforced  from  said  rei^pective 
dates  against  the  property  of  tbe  defendant,  and  that  he  pay  costs  or 
both  courts. 
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No.  4560. 
Succession  of  A.  G.  Payne. 

25    202 

109  1035  Where  the  husband  joins  the  wife  in  her  petition,  this  is  snfScient  authorization  to  her  to 

sue. 

*Wh6re  the  motion  was  for  a  snapensiTe  appeal,  and  the  one  granted  was  merely  devolutive, 
if  the  appellant  submits  to  this  modification  of  his  demand,  the  appellee,  not  being  in- 
jured by  it,  can  not  complain. 

"Where  the  motion  to  appeal  was  made  in  the  name  of  the  husband  and  the  wife,  the  author- 
ization to  appeal  is  sufiiciently  established,  and  the  appeal  bond  can  not  be  objected  to, 
when  made  out  in  the  name  of  the  husband  and  the  wife  and  is  signed  by  both. 

Where  plaintiff  was  not  an  heir ;  Held— That  she  had  no  right  to  attack  a  will  in  so  ikr  as  it 
related  to  the  disposal  made  by  the  testator  of  his  property,  but  tliat  she  might  sue  to 
annul  it  in  so  far  as  it  interfered  with  her  rights  to  have  the  tutorship  of  her  grand 
children. 

It  is  unnecessary  to  decide  the  question  raised  whether  a  testament  is  valid  as  a  will  by 
nuncupative  public  act,  when  it  is  good  as  a  nuncupative  will  under  private  signature. 

Where  the  objection  to  the  validity  of  such  a  will  was,  that  the  person  who  wrote  and  read 
it  was  not  designated  the* ein  as  a  witness,  but  as  a  notary; 

Held— That  there  is  no  law  which  declares  that  a  man,  because  he  is  a  notary  public,  is  not 
a  good  witness  to  a  will ;  and  there  can  be  seen  no  reason  why  he  should  not  be. 

A  will  can  be  set  aside  only  when  the  law  itself  pronounces  it  to  be  null  on  account  of  tiie 
want  of  compliance  with  those  formalities  which  are  declared  to  be  sacramentaL 

Where  A  was  appointed  by  will  tutor  tu  minors,  and  at  the  same  time  the  testator  declared 
that  the  care,  management  and  raising  of  his  children  should  be  left  in  the  hands  of 
MissB: 

Seld— That  this  w^  not  appointing  her  tutrix ;  that  this  was  merely  giving  her  the  personal 
care  of  the  children,  whilst  the  legal  control  of  the  persons  and  property  of  the  minors 
was  vested  in  A,  who  could  as  tutor,  when  he  chose,  remove  them  from  her  cstre. 

APPEAL  from  the  Probate  Court,  parish  of  East  Feliciana.   Fipkinj  J. 
W.  F.  Kernan  and  C,  B.  ScJtmidt,  for  appellants.    K,  A,  Cross  and 

F.  D,  Frame,  Face,  Foster  d:  Merrick  for  appellees. 

Justices  concarr.ng:  Lndeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Morgan,  J.  Appellee  moves  to  dismiss  this  appeal  on  several 
^grounds,  which  we  will  consider  in  the  order  in  which  they  are  pre- 
sented. 

First — That  there  is  no  testimony  in  the  record  showing  that  the 
plaintiff  was  aathorized  to  institute  and  prosecute  this  suit. 

The  husband  joins  the  wife  in  the  petition ;  this  is  sufficient  authori- 
zation. 

Second — That  the  appeal  granted  from  the  main  action  was  a  devol- 
vtive  appeal,  while  the  motion  was  for  a  suspensive  appeal. 

The  fact  is  as  stated ;  but  if  the  appellant  submits  to  this  modiflca- 
iAoji  of  his  demand,  the  appellee,  not  being  injured  by  it,  can  not 
complain. 

2hird — The  testimony  does  not  show  that  plaintiff  was  authorized 
by  her  husband  either  to  institute  the  suit  or  to  take  the  appeal. 

We  have  already  said  that  he  authorized  her  to  sue  by  joining  her  in 
the  suit,  and  as  the  motion  for  appeal  was  made  in  the  name  of  the 
liusband  and  the  wife,  we  consider  the  authorization  to  appeal  suffi- 
<ciently  established. 
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Fourth — That  the  order  of  court  does  not  fix  the  amouDt  of  the 
4ippeal  bond  in  the  injanction  suit  if  suspensive. 

Ttie  order  of  appeal  does  fix  the  amount  of  the  bond.  It  is  fixed  at 
-one  hundred  and  fifty  dollars,  and  the  bond  is  made  out  in  the  name  of 
the  husband  and  the  wife,  and  is  signed  by  them  both. 

The  motion  to  dismiss  is  therefore  overruled. 

On  thb  Merits. 

This  is  a  sait  instituted  by  the  maternal  grandmother  of  the  minors 
iPayne,  issue  of  the  marriage  between  A.  G.  Payne  and  plaintiffs^ 
daughter,  both  deceased,  to  annal  the  last  will  of  A.  G-.  Payne,  and  to 
cause  herself  to  be  appointed  tutrix  to  the  children. 

The  will  which  is  sought  to  be  revoked  is  alleged  to  be  a  nuncu- 
pative will  by  public  act  passed  before  a  notary  public  and  five  wit- 
nesses on  the  thirtieth  March,  1872.  It  gives  to  his  two  children  all 
the  property  of  which  he  dies  possessed,  but  burdens  the  one-third 
•thereof  with  a  usufruct  in  favor  of  Miss  Annie  Byrne,  which  is  to  last 
•during  her  life,  or  until  she  marries;  appoints  D.  C.  Hardee  his 
executor,  giving  him  seizin  of  his  estate;  constitutes  him  tutor  to  his 
•children,  but  gives  the  care  of  the  in  to  Miss  Byrne.  After  the  will 
was  made,  and  two  days  before  his  death,  he  married  Miss  Byrne. 

The  grounds  upon  which  the  will  is  sought  to  be  annulled  are : 

First — That  it  doen  not  furnish  proof  that  it  was  written  by  the 
votary  in  the  presence  of  the  testator;  nor  in  the  presence  of  the  testa- 
tor and  of  the  witnesses,  as  required  by  law;  nor  can  that  fact  be 
necessarily  implied  from  any  expression  contained  in  the  ^ill. 

Second — That  it  does  not  express  that  it  was  ever  signed  by  the 
witnesses  named  therein,  nor  by  any  witnesses  whatever,  nor  in  whose 
presence  it  was  signed;  that  the  will,  to  be  valid,  should  state  expressly 
that  the  witnesses  signed  the  same  in  the  presence  of  the  notary  and 
of  the  testator ;  and  that  these  facts  can  not  be  necessarily  implied 
from  any  expressions  contained  in  the  will. 

They  allege  further  that  the  will  is  not  valid  as  a  nuncupative  will 
by  private  act,  because  it  was  not  read  by  one  of  the  witnesses  to  the 
testator  in  presence  of  the  other  witnesses,  as  required  by  law. 

Defendants  excepted  to  the  petition  upon  the  ground  that  plaintiff 
had  no  right  of  action,  slie  being  in  no  sense  an  heir  of  the  testator, 
«r  related  to  him  by  blood. 

This  exception  was  maintained  as  to  plaintiffs'  right  to  sue  for  a 
revocation  of  the  will,  except  as  regards  her  right  to  claim  the  tutor- 
ship of  her  grand  children.  From  a  judgment  rendered  against  her 
the  plaintiff  has  appealed,  both  upon  the  exception  and  the  merits. 

The  ruling  of  the  judge  on  the  exception  was  correct.  Nob  being  an 
heir,  she  had  no  right  to  attack  the  will  in  so  far  as  it  relates  to  the 
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disposal  made  by  the  testator  of  his  property.  But  she  is  entitled  to 
the  tutorship  of  her  grand  cliildren,  unless  she  has  been  legally  de- 
priyed  thereof.  The  will  does  deprive  her  of  it.  It  is  an  obstacle 
to  the  assertion  of  her  legal  rights,  and  she  is  authorized  to  remove  it,, 
if  she  can.  If  the  will  is  null,  the  appointment  of  the  tutor  falls,  andf 
the  tutorship,  by  law,  will  come  to  her.  She  may,  therefore,  sue  to 
annul  it,  in  so  far  as  it  interferes  with  her  rights. 

We  do  not  And  it  necessary  to  decide  whether  the  will  is  valid  as  a 
will  by  nuncupative  public  act.  Assuming  it  not  to  be — upon  which 
point  however  we  express  no  opinion  whatever — we  are  all  of  opinion 
that  it  is  good  as  a  nuncupative  will  under  private  signature. 

The  will  is  as  follows : 

Be  it  remembered,  that  on  the  thirty-first  day  of  March,  1872,  at  the 
residence  of  the  Rev.  Alexander  Galbreath  Payne,  a  resident  of  the 
Parish  of  East  Feliciana,  I,  notary,  repaired  to  his  residence  in  said 
parish,  for  the  purpose  of  receiving  his  last  will  and  testament,  when 
and  where,  I,  Henry  Hawford,  Notary  Public  in  and  foe  said  parish,, 
duly  commissioned  and  sworu.  with  George  W.  Munday,  Qeorge  H. 
Packwood,  William  A.  Kaapp,  James  G.  D'Arraond  and  William  V. 
Broadway,  five  competent  witnesses,  males,  of  the*  full  age  of  minority, 
residents  of  said  parish  of  East  Feliciana,  came  personally  into  the 
presence  of  said  Rev.  Alexander  Galbreath  Payne,  and  he  dictated  Co 
me  his  last  will  and  testament  in  the  presence  of  the  above  named 
witnesses,  and  I  received  his  dispositions  in  his  own  words  in  presence 
of  said  witnesses  as  follows : 

Item  First — I  give  to  my  children,  William  S-  and  Alexander  G. 
Payne,  all  of  the  property  of  which  I  may  die  possessed,  with  the 
exception  of  one-thir  I,  which  one  third  I  give  and  devise  to  Miss 
Annie  Byrne,  in  usufruct  during  her  lifetime,  unless  she  should  marry 
after  my  death,  in  which  case  the  usufruct  shall  expire. 

Item  Second — I  hereby  appoint  Colonel  David  C.  Hardee  as  executor 
of  my  last  will  and  testament,  and  give  him  full  seizin  of  my  estate; 
and  I  also  appoint  him  tutor  of  my  children.  The  care  and  manage- 
ment, and  raising  of  my  said  children,  I  leave  in  the  hands  of  Miss- 
Annie  Byrne.  And  it  is  my  last  will  and  wish  that  they  be  entrusted 
to  her  care  and  personal  supervision. 

And  I,  the  said  notary,  received  the  foregoing  testamentary  disposi- 
tion as  dictated  to  me  by  said  testator,  in  the  presence  and  hearing  of 
said  five  witnesses,  residing  in  said  parish  and  State.  And  I,  the  said 
notary,  wrote  the  same  as  they  were  dictated  by  the  testator  in  the 
presence  of  said  five  witnesses.  And  I  then  read  the  same  in  a  loud 
tone  of  voice,  in  the  presence  of  said  five  named  witnesses,  and  in 
their  hearing  to  said  testator.  Rev.  Alexander  Galbreath  Payne,  who 
declared  the  same  to  be  his  last  will  and  testament,  to  me,  notary,  and 


NEW  ORLEANS,  MARCH,  1878.  205 

Snooession  of  Payne. 

to  8aid  five  witnesses,  and  in  the  presence  of  said  witnesses  (five),  and 
in  presence  of  me,  notary,  signed  the  same  with  his  own  proper 
eignatare. 

All  of  which  formalities  were  had  and  observed  at  one  time,  without 
intermption  and  without  turning  aside  to  other  acts,  on  the  daj  and 
date  aforesaid,  at  the  residence  of  the  Rev.  A.  C.  Payne,  in  Clinton, 
said  parish.  It  is  signed  by  the  notary  twice  and  by  the  witnesses 
therein  named. 

*' A  nuncupative  testament,  under  private  signature,  must  be  written 
by  the  testator  himself,  or  by  any  other  person  from  his  dictation,  or 
•even  by  one  of  the  witnesses,  in  presence  of  hre  witnesses  residing  in 
the  place  wliere  the  will  is  received,  or  of  seven  witnesses  residing  out 
«f  that  place."    C.  C.  1574. 

.  ''The  testament  must  be  read  by  the  testator  to  the  witnesses,  or  by 
one  of  the  witnesses  to  the  rest,  in  presence  of  the  testator.  It  must 
he  signed  by  the  witnesses,  or  at  lea^^t  by  two  of  them,  in  case  the 
•others  knew  not  how  to  sign."    C.  C.  1575. 

This  will  was  written  by  Henry  Hawford,  from  the  dictation  of  the 
i;estator,  in  presence  of  five  witnesses  other  than  Hawford.  It  was 
read  by  Hawford  to  the  rest  in  presence  of  the  testator.  It  was  signed 
%>7  the  testator  and  by  the  witnesses. 

It  is  objected  that  it  was  not  written  or  read  to  the  testator  by  a 
-witness  to  the  will.    The  objection  is  that  Hawford,  who  wrote  and 
read  it  was  not  a  witness,  but  a  notary.     He  is  so  designated  in  the 
'will.    But  we  know  of  no  law  which  declares  that  a  man,  because  he 
is  a  notary  public,  is  not  a  just  witness  to  a  will,  and  we  see  no  reason 
why  he  should  not  be.     He  was  certainly  a  witness  to  everything  which 
took  place  with  regard  to  the  making  of  the  will,  and  all  the  law 
requires  is  that  he  should  be  a  witness.     The  formalities  required  by 
the  law  are  indispensable,  it  is  true,  to  the  proper  making  of  testa- 
ments, but  they  are  not  snares  and  pitfalls  by  which  the  testator  is  to 
be  caught,  and  into  which  he  must  necessarily  fall  when  he  attempts 
to  do  with  his  property  what  the  law  authorizes  him  to  do  with  it. 
We  are  to  sustain  the  will  which  legally  disposes  of  a  testator's  prop- 
erty, if  we  can,  and  not  to  pick  it  to  pieces  by  criticisms,  to  which 
almost  every  composition  is  subject ;  we  think  we  can  only  destroy  it 
"when  the  law  itself  pronounces  it  to  be  null,  and  for  the  want  of 
compliance  with  those  formalities  which  are  declared  to  be  sacra- 
mental.    In  the  present  case  we  see  nothing  to  indicate  that  the 
requirements  of  the  law  were  not  complied  with.     On  ti.e  contrary, 
"we  think  they  were.    It  is  further  contended  that  the  will  is  null 
because  it,  in  point  of  fact,  appoints  a  woman  tutrix  to  the  testator's 
children.    That  the  law  does  not  permit  a  woman  to  be  tutrix  except 
where  they  are  the  mothers  or  grandmothers  of  the  children.    But  in 
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this  case  a  woman  was  not  appointed.     D.  0.  Hardee  was  named.    It 
is  true  the  testator  declared  that  the  care  and  management  and  raising*^ 
of  his  children  nhould  be  left  in  the  hands  of  Miss  Byrne.     This,  how<» 
ever,  is  not  appointing  her  tatiix;  it  is  merely  giving  the  children  to 
her  charge  and  management.     Hardee  testifies  that  when  asked  to- 
assume  the  responsibility  of  tutor  he  declined,  upon  the  ground  tiiat 
his  own  family  was  large  and  that  he  could  not,  in  justice  to  his  own^ 
add  to  his  duties.     To  obviate  this  objection  the  personal  care  of  the* 
children  was  given  to  another.     We  do  not  see  in  this  the  appointment 
of  a  tutrix..    We  look  upon  it  as  a  mere  designation  of  a  person  who- 
would  be  competent  to  care  for  and  manage  them.    It  was  the  testa* 
tor's  last  will  and  wish  that  they  should  be  intrusted  to  Miss  Byrne's 
care  and  personal  supervision,  but  we  do  not  consider  this  will  and 
wish  as  differing  in  any  manner  from  an  expressed  desire  that  they 
should  be  educated  at  a  particular  institution  of  learning.     The  test 
is,  we  believe,  who  has  the  legal  control  of  the  persons  and  property 
of  the  minors  f    The  answer  is,  the  tutor.     Who  is  the  tutor  f    D.  O- 
Hardee.    So  long  as  he  chooses  to  allow  them  to  remain  under  the 
charge  of  Miss  Byrne  he  may  do  so,  but  we  imagine  that  if  he  wished 
to  remove  them  from  her  care  he  could  not  be  successfully  opposed^ 
On  the  contrary,  we  think  he  has  the  clear  right  to  do  so  whenever  he 
sees  fit. 

Another  test  would  be  this :  Could  Miss  Byrne  bind  the  minors  in 
any  manner?  If  she  were  to  die,  would  the  minors  be  without  a  tutor t: 
These  questions  we  think  answer  themselves  in  the  negative,  and  dis- 
pose of  the  objections  to  the  will  on  this  point. 

The  judgment  is  affirmed. 

Rehearing  refused. 


No.  4559. 


H.  M.  Fowler,  James  S.  Morgan  and  als.  v,  Ellen  Morgan  Indi- 
vidually and  as  Tutrix. 

Where  it  was  contended  that  a  donation  inter  vivot,  made  in  1858,  by  a  white  father  to  his  two  • 
daughters  who  were  horn  of  a  black  woman,  then  a  slave,  bat  who,  with  their  mother, 
were  entitled  to  claim  their  liberty  at  a  Aitnre  time  (ttatu  Uberm)  was  in  violation  of  law 
and  therefore  null  and  void ; 

Held — That  the  rights  of  the  parties  must  be  decided  under  the  provisions  of  article  193  of 
the  Code  of  1825,  and  that  under  the  oircnmstances  of  the  case,  the  donation  must  be  sus- 
tained, whatever  may  be  the  moral  view  of  the  question. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.     Posey,  J.    Fuqua  d;  Callihan,  for  plaintiffs  and  appellees- 
perron  cfi  QalXagher,  for  defendants  and  appellants. 
Justices  concurring :     Ludeling,  Howell,  Taliaferro. 
Howell,  J.    The  plaintiffs,  as  forced  heirs  of  James  S.  Morgan,  de-- 
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ceased,  claim  to  be  the  owoers,  by  inheritance,  of  a  certain  lot  and 
the  improvements  thereon,  in  the  town  of  Baton  Ronge,  and  sae  the 
defendant,  iiidividnally  and  as  tatrix,  to  recover  the  same  and  the 
rents  thereof,  alleging  that  the  defendant  pretends  to  hold  it  by  virtue 
of  a  donation,  dated  twentieth  .September,  1858,  to  her  two  minor 
children  the  issue  of  her  alleged  marriage  with  said  Morgan,  which 
marriage  they  say  was  proYiibited  by  law,  the  said  defendant  being 
then  a  slave,  and  the  said  minora,  if  the  children  of  said  Morgan,  were^ 
bastards  and  incapable  of  receiving  from  him  by  donation  or  other- 
wise. The  defendant  pleads  the  general  denial,  admits  possession  of 
the  property  and  avers  that  it  belongs  to  her  two  minor  children,  who 
became  the  lawful  owners  thereof  by  act  of  donation  from  J.  S.  Mor* 
gan  on  the  above  date,  which  is  daly  recorded,  and  pleads  the  pre- 
scription of  five  and  ten  years.  From  a  judgment  in  favor  of  the 
plaintiffs  the  defendant  appeals. 

The  material  facrs  as  presented  in  the  record  are,  that  on  twentieth 
September,  1858,  the  said  J.  S.  Morgan,  then  a  widower,  by  act  of 
donation  inter  vivos  before  the  recorder  of  the  parish  gave  the  prop- 
erty in  controversy  to  the  said  two  minors,  acknowledging  them  in 
the  act  to  be  his  daughters,  and  estimating  the  property  at  $5000,  H. 
y.  Babin  accepting  the  donation  in  behalf  of  said  minors  and  signing 
the  act  with  said  donor,  which  was  duly  recorded ;  that  the  said 
minors  and  their  mother,  the  defendant,  were  then  statu  liberee ;  that 
Morgan,  the  donor,  died  in  1860,  and  his  succession  was  duly  opened 
in  1861,  J.  H.  New  being  appoiote.l  administrator,  who  caused  the 
said  property  to  be  inrentoried  as  belonging  to  the  succession,  and  in 
1867  filed  his  final  account,  in  which  he  represented  said  property  and 
a  small  sum  in  cash  as  constituting  the  assets  of  the  succession,  to 
which  the  plaintiffs  herein,  residing  in  Ohio  and  Massachusetts,  were 
entiled  as  the  sole  legitimate  heirs,  and  judgment  was  rendered  con- 
tradictorily with  the  attorney  for  absent  heirs  homologating  the  ac- 
coant,  anthorizing  the  administrator  to  turn  over  to  the  said  heirs,  the 
property,  rights,  etc.,  set  forth  in  the  account,  canceling  his  bond  and 
releasing  him  and  his  sureties  from  liability;  and  that  on  the  seventh- 
September,  1864,  the  defendant  was  appointed  and  confirmed  as 
natural  tutrix  of  the  said  minors. 

It  is  contended,  on  behalf  of  plaintiffs,  that  the  donation  is  null, 
because  the  donees,  being  illegitimate  colored  children^  can  receive 
only  what  is  necessary  to  procure  their  sustenance  or  an  occupation  or 
profession,  under  the  provisions  of  article  1470  of  the  Code  of  1825, 
and  that  the  donation  being  one  of  real  estate  in  fee  simple  is  not  sus- 
ceptible of  redonation  as  contemplated  by  the  second  clause  of  said 
article,  and  is  therefore  not  a  settlement  of  the  alimony,  but  is  in  vio-- 
lation  of  the  letter  and  spirit  of  the  said  article  and  absolutely  null. 


1 


208  SUPREME  COURT  OP  LOUISIANA, 

Fowler,  Morgan  and  als.  v.  Ellen  Morgan. 

Whether  this  proposition  be  correct  in  law  or  not,  it  is  unnecessary 
now  to  determine,  as  the  rights  of  the  parties  must  be  settled  under 
the  provisions  of  article  193  of  the  Code  of  1825,  which  is  in  the  follow- 
ing words:  *'The  slave  who  has  acquired  the  right  of  being  free  at  a 
future  time,  is  from  that  time  capable  of  receiving  by  testament  or 
donation.  Property  given  or  devised  to  him  must  be  preserved  for 
him,  in  order  to  be  delivered  to  him  in  kind,  when  his  emancipation 
shall  take  place.  In  the  mean  time  it  must  be  administered  by  a 
curator.'* 

As  the  donees  had  at  the  date  of  the  donation  acquired  the  right  of 
being  free  at  a  future  time,  and  H.  V.  Babin  accepted  the  donation  for 
them,  and  the  defendant  as  their  tutrix  is  in  possession  and  enjoyment 
of  the  property  donated,  and  the  donees  have  long  since  become  free, 
we  must  presume  that  the  said  property  has  been  preserved  for  them, 
and  that  the  donation  has  been  perfected. 

We  can  see  no  circumstances  in  this  case  which  have  defeated  the 
rights  of  the  children  of  the  defendant,  whatever  may  be  the  moral 
view  of  the  question. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant  as  natural  tutrix  of 
of  the  minors  Alice  and  Ella  Morgan,  and  against  plaintiffs  with  costs 
in  both  courts. 


No.  4525.         ' 
RosENA  Michel  v.  Benjamin  Wiel. 

Where  the  defendant  objected  to  the  reftual  of  the  judge  A  quo  to  charge  the  Jory  that  aotioiiB 

for  divorce  are  governed  excluaively  by  section  1193,  Bevised  Statutes; 
Held— That  the  Judge  committed  no  error,  and  the  action  is  institut-ed  under  article  138  C. 

C,  amended  by  act  No.  76,  Statutes  of  1870. 
Where  plaintiff  was  authorized  to  institute  the  suit,  it  followed  that  she  was  empowered 

to  take  a  writ  of  sequestration  or  such  other  conservatory  steps  as  were  necessary  to 

secure  her  rights. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.  Butler ,  J.  Edward  PhiUips  and  John  Taiat,  for  plain- 
tiff and  appellant.    Haralson  dt  daiborne^  for  defendant  and  appellee. 

Justices  concurring :     Ludeling,  Taliaferro,  Morgan.  Howell. 

Morgan,  J.  Defendant  objected  to  the  refusal  of  the  judge  to 
charge  the  jury  that  actions  for  divorce  are  governed  exclusively  by 
section  1192,  Revised  Statutes.  The  action  la  instituted  under  article 
138  C.  C,  amended  by  article  No.  76  Statutes  1870.  Upon  this  point 
there  was  no  error  in  the  charge  of  the  court. 

He  further  objected  to  the  introduction  of  any  testimony  which 
would  tend  to  show  any  intemperate  habits  on  the  part  of  the  defendant 
prior  to  the  fifteenth  March,   1871,   on   the  ground  that  plaintiff's 
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petition  discloses  the  faot  that  on  or  about  said  fifteenth  March,  there 
was  what  lie  called  a  condonation  by  the  wife  of  all  the  past  offenses 
of  the- husband. 

We  find  nothing  in  the  petition  upon  which  such  an  allegation  can 
rest.  There  was,  therefore,  no  error  in  the  ruling  of  the  judge  on  this 
point. 

The  parties  were  married  on  the  twelfth  December  1870.  This  suit, 
for  divorce,  was  instituted  on  the  fifteenth  of  May,  1871,  on  the  ground 
of  excesses,  cruel  treatment,  and  habitual  drunkenness  on  the  part  of 
the  husband  Plaintiff  also  claims  restitution  of  her  dotal  property 
and  judgment  against  her  husband  for  $6650,  to  secure  which  she 
applied  for  and  obtained,  a  salt  of  sequestration  upon  the  movables 
alleged  to  be  in  her  husband's  possession,  the  most  of  which  were 
brought  into  marriage,  which  sequestration  was  subsequently  set  aside 
on  the  ground  that  the  ]udge  had  not  been  authorized  to  sign  the 
sequestration  bond  by  the  judge. 

The  defendant  denies  the  allegations  in  the  petition,  but,  in  case  the 
divorce  prayed  for  is  granted,  he  asks  for  a  judgment  for  twenty-five 
hundred  dollars,  amount  of  goods  alleged  to  have  been  brought  by 
him  into  the  marriage,  or  so  much  thereof  as  may  be  found  due  him  on 
settlement  of  their  respective  rights. 

The  case  was  submitted  to  a  jury,  who  found  the  following  verdict: 
^*We,  the  jury,  find  for  the  plaintiff  in  the  divorce,  but  for  the 
defendant  on  the  moneyed  demand."  Upon  which  the  judge  rendered 
judgment  in  favor  of  the  plaintiff,  granting  to  her  the  divorce  prayed 
for,  and  restoring  to  her  possession  certain  property  wliich  slie  claimed, 
and  gave  a  judgment  in  favor  of  defendant  for  twenty-five  hundred 
dollars.     The  plaintiff  has  appealed. 

There  is  no  evidence  in  the  record  upon  which  to  support  the  verdict 
and  judgment  condemning  plaintiff  to  pay  defendant  any  sum  of 
money. 

The  marriage  took  place  under  the  dotal  system.  By  the  marriage 
^soD tract  entered  into  between  them  the  husband  was  recognized  to 
have  brought  into  the  marriage  property  amounting  to  $4410,  consist- 
ing of  goods  valued  at  $2000;  accounts  against  various  parties  valued 
at  $2000;  two  hundred  dollars  in  cash:  two  carts  valued  at  one  hun- 
dred and  fifty  dollars,  and  a  watch  valued  at  sixty  dollars. 

The  wife  brought  $14,907,  all  of  which  vvere  movables,  and  all  of 
which  the  future  husband  acknowledged  possession  of  in  the  marriage 
contract  which  was  executed  on  the  twelfth  December,  1870,  and  re- 
corde  I  on  the  same  day.  There  is  no  evidence  that  any  portion  of  this 
property,  except  three  notes  amounting  to  $5529,  ever  went  out  of  his 
possession,  or  from  under  his  control,  except  that  plaintiff  seems  to 
have  managed  the  business  which  was  carried  on  In  his  name — which 
14 
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he  coald  have  asBumed  at  any  moment.    There  is  no  evidence  that 
plaintiff  owes  to  the  defendant  anything. 

There  was  error  in  the  judgment  dissolving  the  sequestration.  If 
plaintiff  was  authorized  to  institute  the  suit,  which  is  not  denied,  she 
was  empowered  to  take  such  conservatory  steps  as  were  necessary  to 
secure  her  rights. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  in  so  far  as  it  awards  a  judgment  against  the  plaintiff 
for  twenty-five  hundred  dollars  be  annulled,  avoided  and  reversed. 
It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of  six  thousand 
six  hundred  and  fifty  dollars,  and  that  the  sequestration  of  the  mov- 
ables of  the  defendant  be  reinstated.  It  is  further  ordered,  adjudged 
ahd  decreed,  that  in  all  other  respects  the  judgment  of  the  lower  court 
be  affirmed,  appellee  to  pay  the  costs. 

The  words:  Jury  trial,  omitted  by  error  in  the  appeal  paragraph 
above. 


No.  3804. 

Succession  of  Celia  Waterer — Opposition   of  E.    K.    Brumfield 

to  final  account  of  Administrator.  . 

"Where  the  tranacrlpt  is  certified  to  he  '•  a  true  copy  of  all  the  proceedings  had  and  of  all  the 

testimony  taken  on  the  trial,"  it  is  sufficient. 
Before  the  passajse  of  the  act  of  March  18,  1853,  by  which  the  community  ot  acquets  wa» 

extended,  in  iavor  of  non  resident  married  persons,  to  property  in  this  State  thereafter 

acquired,  no  such  community  existed.     The  property  acquired  after  their  residence 

here,  alone  fell  into  the  partnership. 
Where  the  surviving  husband,  administrator  of  his  wife's  estate,  brought  with  him  to  thiB- 

State,  as  his  personal  property,  more  stock  of  every  kind  than  he  had  at  the  decease  of 

bis  wife : 
Held — That,  at  the  dissolution  of  the  community,  he  has  the  right  to  take  in  kind,  if  still 

existing,  what  ho  brought  in  marriage,  and  from  the  cattle  remaining  a  number  of  head 

equal  to  that  brought  by  him  in  marriage. 

APPEAL  from  the  Parish  Court,  parish  of  Washington.     Slocuniy  J. 
1.  <&  J.  ^llis,  for  administrator  and  appellee.    John  Wadstoorth, 

fcr  appellants. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Morgan. 

Taliaferro,  J.    The  appellee  moves  to  dismiss  this  appeal. 

First — Becaase  the  certificate  is  defective  in  not  reciting  that  the- 
transcript  contains  ''all  the  dooaments  filed  in  the  suit/^  and  that  it 
coqtains  *'all  the  testimony  adduced." 

Second — That  the  transcript  is  signed  by  the  deputy  clerk. 

Third — That  the  record  of  appeal  was  not  brought  up  within  the- 
proper  time  after  the  order  for  a  certiorari  was  is^^ued. 

Fourth — That  appellant  is  without  interest  in  the  suit. 
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The  traDScript  is  certified  to  be  ^'a  trae  copy  of  all  the  proceediugs 
had  and  of  all  the  tf  stimoDy  taken  on  the  trial,"  etc.  This  suffices. 
12  La.  476;  9  An.  95.  The  other  grounds  are  without  force.  Motion 
overruled. 


On  the  Merits. 

William  Lewis  administrator  of  the  succession  of  his  deceased  wife 
having  filed  an  account,  it  was  opposed  by  Mrs.  Brumfield,  claiming 
the  succession  under  an  assignment  from  the  heirs  of  the  decedent  who 
died  intestate,  leaving  no  heirs  in  the  ascending  or  descending  line. 
The  administrator  had  placed  upon  the  inventory  as  community  prop- 
erty a  tract  of  land^  and  claimed  a  credit  of  seven  hundred  dollars, 
the  purchase  price  of  the  land,  which  he  alleged  he  paid  out  of  his 
separate  funds.  After  the  trial  had  commenced  the  administrator 
asked  to  amend  his  account,  so  as  to  claim  the  tract  of  land  as  his 
separate  property,  alleging  error  of  fact  in  treating  it  as  community 
property.  The  amendment  was  admitted.  The  opponent  denied  the 
payment  for  the  land  being  made  out  of  the  separate  funds  of  the 
administrator,  and  alleged  that  he  failed  to  account  for  community 
property  of  various  kinds  to  the  amount  of  $1995,  and  prayed  that 
the  account  be  rejected.  The  judgment  of  the  court  a  qua  decreed 
the  tract  of  land  to  be  the  separate  property  of  the  administrator,  and 
overruled  the  opposition,  alleging  there  was  community  property  of 
the  value  of  $1995  unaccounted  for.  The  opponent  appealed.  We 
have  to  inquire,  was  the  laud  the  separate  property  of  the  adminis- 
trator or  community  property?  Did  the  community  at  the  time  of  its 
dissolution  own  property  to  the  amount  of  $1995 f  Lewis,  the  admin- 
istrator, bought  the  land  in  question  on  the  twenty- third  of  Septem- 
ber, 1846,  being  then  a  citizen  of  and  residing  in  Mississippi,  from 
whence,  late  in  the  fall  of  that  year,  he  removed  to  Louisiana.  This 
occurred  before  the  passage  of  the  act  of  March  18,  1852,  by  which 
the  community  of  acquets  was  extended  in  favor  of  non-resident 
married  persons  to  property  in  this  State  thereafter  acquired.  Prior 
to  that  act,  no  community  existed  in  property  acquired  here  in  favor 
of  married  persons  resident  abroad;  that  acquired  after  their  residence 
here,  alone  fell  into  the  partnership.  C.  0.  2369,  2370;  9  Rob.  438; 
5  Ad.  158 ;  9  An.  289;  10  An.  440. 

The  tract  of  land,  therefore,  was  the  separate  property  of  the 
administrator.  It  was  clearly  an  error  of  placing  it  on  the  inventory 
as  community  property,  and  he  had  the  right  to  make  the  correction. 
13  An.  369  and  370. 

The  property  of  the  community  consisted  chiefly  of  stock,  such  as 
horses,  cattle,  sheep,  etc.  It  appears  that  the  administrator  brought 
with  him  from  Mississippi  more  stock  of  every  kind  than  he  had  at  the 
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decease  of  his  wife.  At  tbe  dissolution  of  the  cominuDity  he  bad  the 
right  to  take  in  kind,  if  still  existing,  what  he  brought  in  marriage ; 
and  from  the  cattle  remaining  a  number  of  head  equal  to  thai  brought 
by  him  in  marriage.  C.  C.  586,  587  j  11  An.  278;  10  Rob.  46.  After 
making  this  adjustment,  it  would  seem  that  the  residue,  if  auy,  would 
be  Terv  small. 

On  the  part  of  the  administrator  objection  was  made  to  two  written 
instruments  offered  in  evidence  by  the  opponent,  to  show  the  assign- 
ment and  transfer  to  her  of  the  rights  of  the  heirs  of  Celia  Waterer. 
The  objections  were  overruled  and  a  bill  of  exceptions  reserved. 
These  instruments  contain  merely  tbe  recitals  of  the  persons  signing 
them,  that  they  are  the  heirs  of  Mrs.  Waterer.  They  are  uuswom 
statements  not  making  proof  of  the  tacts  recited  ;  11  An.  503;  14  An. 
15.  One  of  these  acts  was  executed  in  the  State  of  Mississippi.  It 
contains  an  acknowledgment  of  the  act  betore  the  clerk  of  the  court 
without  the  attestation  of  the  presiding  judge,  and  is  in  that  respect 
inadmissible.  6  N.  S.  621.  The  other  act  was  executed  in  Louisiana 
under  private  signature,  and  is  without  registry  or  authentication  of 
any  kind 

The  exception  was  well  taken ;  but  the  court  in  its  final  judgment 
reserved  to  the  opponent  the  right  to  prove  her  interest  and  establish 
her  claim  at  the  proper  time.  The  administrator  in  this  case  is 
entitled  to  the  usufruct  of  the  wife's  half  of  the  communiiy  property 
during  his  life.  His  age  is  over  four  score  years,  and  for  any  residuary 
right  the  opponent  may  have  in  that  property,  she  will  not,  in  tlie 
course  of  nature,  be  kept  wniting  long. 

It  is  ordered  that  the  judgment  of  the  parish  court  be  affirmed  with 
costs. 


No.  45C2. 
Seymour  Taylor  v.  A.  M.  Woodward  and  als. 

A  jiidpnent  by  default,  to  become  executory,  must  be  notified  to  the  defendant,  and  the 

delays  from  which  the  right  to  appeal  begin  to  run  must  date  trom  the  day  on  which  the 

detendant  was  notified  of  the  judgment. 
Wh«^re  the  plea  of  prescription  is  filed  in  this  court,  justice  requires  that  the  case  shall  be 

romanded,  at  the  prayer  of  the  plaintiff,  in  order  that  he  may  have  an  opportunity  «>f 

introducing  evidence  t-o  interrupt  the  prescription. 

APPEAL  Irom  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
liciana.    Fosey,  J.      Gross  d  Hardee,  for  plaintiff  and  appellee. 
2\  B,  Lyons,  for  defendants  and  appellants. 
Justices  concurring:    Ludeling,  Howell,  Morgan. 
MoRGAK,  J.    A  motion  to  dismiss  this  appeal  has  been  made  on  the 
ground  that  the  appeal  was  not  asked  for  within  the  time  prescribed 
by  law. 
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Taylor  v.  Woodward. 

The  suit  was  institated  on  the  first  February,  1866.  Petition  and 
citation  were  served  personally  on  the  defendant  on  the  third  and 
fourth  of  the  same  month.  Exceptions  were  filed  to  the  proceedings, 
which  were  overruled.  Default  was  rendered  on  the  twenty-ninth 
May,  1866,  and  confirmed  on  the  twenty- third  October,  1869. 

Petition  of  appeal  was  filed  twenty-fifth  January,  1873.,  More  than 
one  year  had  elapsed  from  the  rendition  of  the  judgment  to  the  date 
of  the  application  for  appeal.  No  notice  of  judgment  was  served  on 
the  appellant. 

The  575th  article  of  the  Code  of  Practice  provides  that  "  whenever 
an  answer  has  been  filed  in  a  suit  in  which  the  defendant  has  had 
personal  service  made  upon  him  to  appear  and  file  his  answer,  or  when 
a  judgment  has  been  rendered  in  a  case  after  answer  filed  by  the  de- 
fendant, or  by  his  counsel,  the  party  cast  in  the  suit  shall  be  con- 
sidered duly  notified  of  the  judgment,  by  the  fact  of  its  being  signed 
by  the  judge." 

From  which  it  would  appear  that  a  judgment  by  default,  to  become 
executory,  must  be  notified  to  the  defendant.  From  this  it  results 
that  the  delays  from  which  the  right  to  appeal  begin  to  run,  must  date 
from  the  day  upon  which  the  defendant  was  notified  of  the  judgment. 
The  judgment  by  default  in  this  case  not  having  been  notified  to  de- 
fendant, the  appeal  was  properly  allowed. 

The  motion  to  dismiss  must  be  refused. 

On  the  merits,  the  principal  defense  is  the  prescription  of  three,  five 
and  ten  years.  As  this  plea  was  filed  in  this  court,  we  think  justice 
requires  that  the  case  should  be  remanded,  in  order  that  plaintiff  may 
have  an  opportunity  of  introducing  evidence  to  interrupt  the  prescrip- 
tion.    The  party  has  prayed  to  have  it  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  case 
be  remanded,  to  be  proceeded  in  according  to  law,  appellees  to  pay 
the  costs  of  appeal. 


No.  4540. 
H.  A.  Morse,  Administrator,  v.  Mrs.  E.  Griffith. 

The  exhibition  of  a  decre«  of  the  court  in  which  the  succesaion  was  opened,  authorizing 
plaintiff  to  administer  the  same  according  to  law  in  his  capacity  of  public  administrator, 
and,  as  such,  an  officer  of  the  parish  as  well  as  of  the  court,  must  be  held  as  at  least  a 
prima  facie  showing  of  capacity  and  authority  to  sue  and  stand  in  Judgment  In  another 
parish. 

APPEAL  from  the  Thirteenth  Judicial  District   Court,   parish    of 
Madison.     Hough,  J.    H.  P.  Wells,  for  plaintiff  and  appellant.     E. 
D.  d  E,  H,  Farrar^  for  defendant  and  appellee. 


214  SUPREME  COURT  OF  LOUISIANA, 

Morse,  AdminiBtrator,  v.  Griffith. 

Justices  concurring:     Lndeling,  Taliaferro,  Howell,  Morgan. 

Howell,  J.  H.  A.  Morse,  as  public  administrator  for  the  parish  of 
Franklin,  duly  appointed,  as  alleged,  by  the  Governor  and  qualified 
according  to  law,  sues  the  defendant  in  the  parish  of  Madison  to 
recover  certain  property  as  belonging  to  the  succession  of  J.  R.  Cole, 
deceased,  which  he  (plaintiff)  is  administering. 

The  defendant  excepts  that  the  plaintiff  has  no  legal  capacity  to 
stand  in  judgment,  and  is  not  the  administrator  of  the  said  succession 
of  Cole,  and,  therefore,  he  has  no  legal  authority  ^to  prosecute  this  suit. 

On  the  trial  of  this  exception  plaintiff  introduced  in  evidence  a  copy 
of  a  judgment  in  the  suit  of  H.  A.  Morse,  public  administrator,  v,  Mrs. 
E.  A.  Cole,  in  the  parish  court  of  Franklin,  removing  the  said  Mrs. 
Cole  as  administratrix  of  the  succession  of  J.  R.  Cole,  ordering  her  to 
render  an  account  of  her  administration,  and  appointing  and  confirm- 
ing H.  A.  Morse,  public  administrator  of  the  parish  of  Franklin, 
admjuistator  of  the  said  succession  of  J.  R.  Cole,  deceased,  and 
authorizing  him  to  administer  the  same  according  to  law.  Upon  this 
evidence  the  judge  a  quo  sustained  the  exception  and  dismissed  the 
suit.  The  plaintiff  has  appealed.  We  think  the  court  erred.  There 
was,  to  say  the  least,  a,  prima  facie  showingof  capacity  and  authority  to 
sue  and  stand  in  judgment.  The  plaintiff  exhibited  his  authority  from 
the  court  in  which  the  succession  was  opened,  to  administer  the  same 
according  to  law  in  his  capacity  of  public  administrator,  an  oflScer  of 
the  parish  as  well  as  of  the  court,  and  his  identity  is  not  questioned. 
The  presumptions  are  in  his  favor. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  exceptions  overruled,  and  that  this  case  be  remanded  to  be 
proceeded  in  according  to  law.  Defendant  and  appellee  to  pay  costs 
of  this  proceeding  in  both  courts. 


No.  4555. 

Victor  Moreau  v.  Celestin  Moreau,  Jr.,  Tutor,  T.  F.  Thienman, 

Intervener. 

Ad  intervention  can  not  b«  sustained  where  the  demand  is  not  incidental  to  the  main  action 
and  >vhere  the  intervenor  neither  joins  the  plaintiff  in  claiming  the  same  thing,  or  any 
thing  connected  with  it,  nor  unites  with  the  defendant  in  resistiug  the  claim  of  the 
Itlaintiff,  nor  claims  a  pririloge  on  the  proceeds  of  any  thing  which  has  been  sold,  or 
pretf^nds  to  be  the  owner  of  the  thing  which  has  been  seized. 

The  creditors  of  a  suocesaion  have  no  right  to  interrene  in  proceedings  by  the  heirs  to  com- 
pel an  administrator  to  render  his  accounts. 

"Wliere  the  demand  of  an  intervenor  does  not  grow  out  of  the  principal  acticm  and  U  not 
specially  permitted  by  law,  it  must  be  dismissed. 

Where  the  rights  of  the  plaintiff  had  neither  been  ascertained,  nor  could  be  ascertained 
until  a  settlement  of  his  mother's  succession  had  been  had,  he  must  prove  this  settle- 
ment, and  then  sue  for  a  partition. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles.   ButleVj  J.    Henderson  Taylor,  for  plaintiff  and  appellant. 
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.  Moreau  t.  Morean,  Jr.,  Tutor,  Thienman,  Adminlatrator. 

Irion  and  Thorpe,  for  defendant  and  appellee.    Edwards  &  Ducote, 
for  intervenor. 

Jastices  concurring :    Ludeling,  Howell,  Morgan. 

Morgan,  J.  This  is  an  action  on  the  part  of  one  of  the  major  heirs 
of  Mrs.  Helena  Bordelon  against  his  minor  co-heirs,  represented  by 
their  father  as  tutor,  to  recover  his  interest  in  his  mother^s  succession, 
-which  he  alleges  to  be  of  the  value  of  $670  67. 

The  tutor  pleads  the  general  issue  as  to  indebtedness. 

Thienman,  a  merchant,  intervenes,  and  claims  $2518  53  with  inter- 
est, for  supplies  and  provisions,  mules,  etc.,  furnished  by  him  to  Mo- 
Teau,  to  enable  him  to  cultivate  his  plantation.  He  avers  that  part  of 
this  debt,  say  $1800,  was  contracted  and  became  due  during  the  life- 
time of  Mrs.  Moreau  (Helena  Bordelon),  and  is  a  community  debt 
>due  by  said  estate,  over  which  the  said  Moreau  has  the  administration 
4is  natural  tutor. 

From  this  statement  of  the  case  it  is  evident  that  we  can  not  do 
justice  between  the  parties  under  the  proceedings  they  have  seen  fit 
to  institute. 

In  the  first  place,  as  to  the  intervenor,  he  can  not  be  heard.  His 
demand  is  not  incidental  to  the  main  action.  C.  P.  364.  He  does  not 
join  the  plaintiff  in  claiming  the  same  thing,  or  any  thinglconnected 
with  it,  nor  does  he  unite  with  the  defendant  in  resisting  the  claim  of 
the  plaintiff.  C.  P.  389.  Neither  does  he  claim  a  privilege  on  the 
proceeds  of  any  thing  which  has  been  sold,  or  pretend  to  be  the  owner 
<of  the  thing  which  has  been  seized.  C.  P.  396.  And  these  are  the 
only  circumstances  under  which,  we  believe,  that  interventions  are 
4tllowed.  If  he  has  any  claim  at  all  it  is  against  the  succession  of  Mrs. 
Bordelon  Moreau,  for  her  share  of  a  community  debt.  The  creditors 
of  a  succession  have  no  right  to  intervene  in  proceedings  by  the  heirs 
to  compel  an  administrator  to  render  his  accounts.  12  R.  215.  Where 
the  demand  of  an  intervenor  does  not  grow  out  of  the  princijial  action, 
and  is  not  specially  permitted  by  law,  it  must  be  dismissed.  2 
An.  463. 

As  to  the  plaintiff,  his  rights  have  never  been  ascertained,  and  they 
can  not  be  ascertained  until  a  settlement  of  his  mother^s  succession 
has  been  had.  He  must  first  provoke  this  settlement,  and  then  sue 
for  a  partition. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided  annulled  and  reversed,  without  prejudice 
to  the  rights  of  the  parties  to  vindicate  their  rights  in  a  proper  action , 
the  costs  to  be  paid  by  appellee. 
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Meyer  8c  Bro.  v.  Dnpree  and  al. 


52  1039 

25     21( 

Ca«el 

119     227! 


No.  4597. 
Meter  &  Bro.  v.  R.  L.  Dupbeb  and  al. 

Where  an  appeal  was  asked  to  be  dismissed  on  the  ground  that  all  the  parties  in  interest 
were  not^ parties  to  the  appeal,  the  intervener  in  the  suit  not  having  given  an  appeal 
bond,  and  not  having  appealed : 

Held— That  the  gronnd  is  not  a  good  one.  Because  the  intervener  does  not  choose  to  appeal, 
it  does  not  follow  that  the  defendant  may  not. 

Where  the  record  was  incomplete,  the  clerk  of  the  district  court  certifying  that  a  part  of 
the  evidence  used  in  the  conrt  below  was  missing  at  the  time  the  record  was  made  oot, 
this  is  a  good  ground  t«  remand  the  case,  but  not  to  dismiss  the  appeaL 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Felici- 
ana.  Posey,  J.  Trial  by  jury.  Kenian  d:  Lyons,  for  plaintiffs  and 
appellees.  K*  A.  Cross  and  B.  B.  Forman,  for  defendants  and 
intervener. 

Justices  concurring :     Ludeling,  Howell,  and  Morgan. 

Morgan,  J.    We  are  asked  to  dismiss  this  appeal  on  the  grounds : 

First — That  all  the  parties  in  interest  are  not  parties  to  the  appeal^ 
Mrs.  Gaulden,  the  int^rvenor,  not  having  given  any  appeal  bond,  and 
not  having  appealed,  and 

Second — That  the  record  is  iucomplete,  the  clerk  of  the  district  court 
certifying  that  part  of  the  evidence  used  in  the  court  below  was 
missing  set  the  time  the  record  was  made  out. 

The  first  ground  is  not  a  good  one.  Because  the  intervenor  does  not 
choose  to  appeal,  it  does  not  follow  that  the  defendant  may  not. 

The  second  ground  may,  and  is  a  good  one  to  remand  tiie  case,  but 
is  no  reason  for  dismissing  the  appeal.    5  An.  602;  12  An.  83. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed ;  that  the  case  be  remanded  U> 
be  proceeded  in  according  to  law.  Plaintifis  to  pay  the  costs  of 
appeal. 


No.  4583. 

Slcckssion  op  Walter  0.  Winn — On  application  of  0.  K.  Hawlet,. 

Public  Administrator. 

Conatarning  the  statute  of  twenty-eighth  Febroary,  1870,  in  connection  with  section  3990  of 
the  Revised  Statutes,  the  sense  resulting  from  both  is,  that  section  3990  of  the  Revised 
Statutes  does  not  include  within  its  general  sweep  the  acts  of  the  General  Assembly 
during  the  session  of  1870.  On  the  contrary,  the  acts  and  joint  resolutions  of  the  General 
Assembly  passed  during  the  session  of  1870  should  take  precedence  of  the  act  adopting 
the  Revised  Statutes,  and  bo  held  as  repealing  in  whole  or  in  part  any  of  those  revised 
statutes  that  might  be  found  to  be  in  opposition  or  in  conflict  with  the  enactments  or 
Joint  resolutions  of  the  session  of  1870. 

APPEAL  from  the  Parish  Court,  parish  of  Bapides.     Dcd^re,  J.^ 
Bowman  for  appellant. 
Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan. 
Taliaferro,  J.    The  executrix  of  Walter  0.  Winn,  resident  in  the 
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State  of  Kentucky,  and  regardless  of  her  duties  as  executrix  of  the 
estate  of  her  deceased  husli.ind,  the  court,  at  the  instance  of  one  of  the 
creditors  of  the  estate,  ordered  that  suit  be  instituted  to  divest  her  of 
the  office,  when  0.  K.  Hawley,  representing  himself  to  be  public  ad  - 
ministrator  of  the  parish  of  Rapides,  filed  a  petition  on  the  twelfth  of 
September,  1871,  setting  forth  the  non-residence  of  the  executrix,  and 
her  neglect  of  duty,  and  praying  that  the  order  to  institute  the  suit  to 
divest  her  of  office  be  adclressed  to  him  as  public  administrator  of  the 
parish ;  that  she  be  dismissed  from  office,  and  that  he  be  recognized 
as  dative  testamentary  executor  in  pursuance  of  the  provisions  of  an 
act  of  the  Legislature  '*  providing  for  the  appointment  of  public  ad- 
ministrators, and  defining  the  duties  of  the  same,"  approved  March 
5,  1870.  Thereupon  the  executrix,  by  her  attorney,  filed  an  account, 
which  was  opposed  by  Hawley  as  public  administrator.  An  exception 
was  filed  on  the  part  of  the  executrix  to  the  authority  and  right  of 
Hawley  to  appear  in  the  capacity  he  assumed,  the  ground  being  that 
the  office  of  public  administrator  was  abolished,  and  that  no  such 
office  was  then  known  to  the  law. 

The  exception  was  sustained,  and  Hawley,  as  public  administrator, 
appealed. 

The  ground  upon  which  the  court  a  qua  placed  its  judgment  is,  that 
the  act  of  March  5,  1870,  does  not  appear  in  the  Revised  Statutes 
adopted  on  the  fourteenth  March,  1870;  that  ttie  last  section  of  the 
Revised  Statutes  3990  repeals  all  laws  contrary  to  or  in  conflict  witli 
the  provisions  of  the  act  adopting  the  Revised  Statutes,  and  that  the 
provisions  of  the  Civil  Code,  Code  of  Practice  and  Revised  Statutes, 
in  regard  to  the  appointment  of  administrators  of  estates  and  curators 
of  vacant  successions,  are  in  direct  antagoniam  to  the  act  of  March  5, 
1870,  establishing  public  administrators,  etc.,  and  that  the  adopting 
clause  necessarily  also  repealed  the  repugnant  act  of  twenty-eighth 
February,  1870. 

We  think  the  court  erred.  The  pui*pose  of  the  lawmaker  expressed 
by  the  act  No.  50,  approved  February  28,  1870,  seems  to  have  been  to 
avoid  the  very  difficulties  that  have  arisen  in  this  case,  and  which 
might  have  arisen  in  many  other  instances  had  they  not  been  guarded 
against  by  the  special  statute  of  twenty-eighth  February,  1870.  Con- 
struing that  statute  in  connection  with  section  3990  of  the  Revised 
Statutes,  the  sense  resulting  from  both  is  that  section  3990  of  the  Re- 
vised Statutes  does  not  include  within  its  general  sweep  the  acts  of 
the  Qvneral  Assembly  passed  during  the  session  of  1870.  On  the  con- 
trary, that  the  acts  and  joint  resolutions  of  the  General  Assembly 
passed  during  the  session  of  1870,  should  take  precedence  of  the  act 
adopting  the  Revised  Statutes,  and  be  held  as  repealing  in  whole  or  in 
part,  any  of  those  revised  statutes  that  might  be  found  to  be  in  oppo- 
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sition  to  or  in  conflict  with  the  enactments  or  joint  resolutions  of  the 

session  of  1870. 

It  is  therefore  ordered  that  the  judgment  of  the  parish  court  be 
annulled  and  reversed.  It  is  further  ordered  that  this  case  be  re- 
'inanded  to  the  court  of  the  first  instance  for  further  proceedings  ac- 
•cording  to  law,  the  appellee  paying  costs  of  appeal. 

Wjly,  J.y  being  absent,  took  no  part  in  this  decision. 


No.  2862. 
Robert  D.  Urquhart  v,  M.  Carvin. 

JL  release  in  a  case  of  provisional  seizure  can  not  be  considered  as  an  ordinary  conventional 
obligation  to  which  may  be  applied  the  principle  that :  As  one  binds  himself,  so  shall  he 
be  bonnd.  It  is  no  valid  commatative  contract  between  the  ^aintiff  and  the  surety, 
deieudant  on  the  bond.  As  a  public  officer,'  the  sheriff  has  not  the  authority,  nor  is  it  bis 
duty,  to  make  a  contract  of  this  character  in  which  there  can  exist  no  reciprocal 
obligation. 

APPEAL  from  the  Sixth  District  Conrt,  parish  of  Orleans.  Cooley, 
J.  0.  M.  Conrad  de  Son,  for  plaintiff  and  appellant.  £1.  W,  Hun- 
tington,  for  defendant  and  appellee. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wtlt,  J.  The  plaintiff,  who  sued  the  defendant,  the  surety  on  a 
release  bond  in  his  case  of  provisional  seizure  against  Mary  L.  Green, 
appeals  from  the  judgment  rejecting  his  demand. 

The  defense  is  that  at  the  time  the  bond  was  given,  there  was  no  law 
authorizing  the  release  on  bond  of  furniture  provisionally  seized. 

This  is  conceded.  But  the  plaintiff  contends  that  the  bond  is  at 
least  an  ordinary  conventional  obligation,  and  on  the  principle  as  one 
<binds  himself  so  shall  he  be  bound,  he  is  entitled  to  recover  against 
the  defendant.  The  difficulty  of  this  theory  is,  the  doubt  whether  the 
instrument  can  be  regarded  as  an  ordinary  conventional  obligation. 
How  can  the  plaintiff  demand  the  enforcement  of  a  conventional  con- 
tract to  which  he  wab  not  a  party  f  Where  is  the  aggregatio  meniium 
between  the  plaintiff  and  the  defendant f 

It  is  not  pretended  that  he  gave  the  sheriff  a  power  of  attorney  to 
^con tract  for  him ;  and  as  a  public  officer  the  sheriff  was  wholly  with- 
out authority  to  make  contracts  of  this  character;  it  was  no  part  of 
his  duty  to  make  an  ordinary  contract  lor  the  plaintiff.  Without 
authority  to  bind  the  plaintiff,  how  can  it  be  pretended  that  the  sheriff 
could  consent  for  him,  or  in  his  behalf  make  a  valid  commutative 
^contract  with  the  defendant  or  the  party  for  whom  the  defendant  was 
security. 

Viewing  the  bond  as  merely  a  commutative  contract,  we  are  of 
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^opinion  that  the  plaintiff  can  not  recover  upon  it,  because  not  being  a 
party  thereto  it  was  not  binding  on  him ;  there  was  no  reciprocal  obli- 
gation on  his  part.  Incurring  no  obligation  himself,  there  existed  no 
tsommutative  contract  between  him  and  the  party  for  whom  the 
defendant  is  security.  Revised  Code  1765,  1766,  1768,  1770,  1797. 
Judgment  affirmed. 


No.  4561. 
F.  Crillt  V,  Sheriff  and  als. 


The  proi>erty  exempted  from  seizure  and  sale  by  section  1691,  Revised  Statates  of  1870,  is 
predial  and  not  urban. 

The  general  rule  is,  that  the  property  of  the  debtor  is  the  common  pledge  of  bis  creditors. 
Exemption  la'vrs  cresfte  exceptions  to  this  general  rule  which  are  not  to  be  extended  be- 
yond the  express  terms  of  the  lawgiver. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Posey y  J.  Kilhaurn  <&  McVea,  for  defendants  and  appellees. 
Wedge  d  Cross,  for  plaintiff  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  This  is  an  injunction  suit  to  prevent  the  sale  of 
-a  house  and  lots  in  the  city  of  Jackson,  Louisiana,  under  an  order  of 
seizure  and  sale,  on  the  grounds  that  the  property  is  not  worth  more 
than  two  thousand  dollars;  that  it  is  his  homestead,  and  that  he  has 
a  child  dependent  on  him. 

The  evidence  shows  that  the  property  seized  is  worth  more  than  two 
thousand  dollars. 

There  was  judgment  in  favor  of  the  defendants,  dissolving  the  in- 
junction. Section  1691  of  the  Revised  Statutes  of  1870,  provides  that 
**  in  addition  to  the  property  and  effects  now  exempted  from  seizure 
and  sale  under  execution,  one  hundred  and  sixty  acres  of  ground,  and 
the  buildings  and  improvements  thereon,  occupied  as  a  residence,  and 
'bona  fide  owned  by  the  debtor,  having  a  family,  or  mother,  or  father, 
or  })erson  or  persons  dependent  on  him  for  support  *,  also,  one  work 
horse,  one  wagon  or  cart,  one  >oke  of  oxen,  two  cows  and  calves, 
twenty-flve  head  of  hogs,  or  one  thousand  pounds  of  bacon,  or  equiva- 
lent in  pork,  and,  if  a  farmer,  the  necessary  quantity  of  com  or  fodder 
for  the  current  year ;  provided  that  the  property  herein  declared  to  be 
exempt  from  seizure  and  sale  does  not  exceed  in  value  two  thousand 
dollars,''  etc.  And  the  plaintiff  in  injunction  relies  upon  this  provis- 
ion of  the  law  to  justify  his  action. 

We  think  the  property  exempted  from  seizure  and  sale  in  the  fore- 
going law  is  predial,  and  not  urban  property.  It  exempts  one  hun- 
<lred  and  sixty  acres  of  land,  and  the  improveiments  and  buildings 
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thereon,  aud  sach  other  property  as  is  usually  attached  to  a  farm  to- 
contribute  to  the  support  of  the  farmer  and  bis  family. 

The  general  rule  is  that  the  property  of  the  debtor  is  the  common 
pledge  of  his  creditorBj  exemption  laws  create  exceptions  to  the  gen* 
eral  rule,  and  they  are  not  to  be  extended  beyond  the  express  terms 
of  the  law. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeal. 


No.  4580. 
J.  y.  Sevier  and  als  v.  George  SARasNT  and  als. 

Where  some  of  the  appellants  have  not  given  bond  and  perfected  the  appeal,  and  some  have, 
it  is  no  gronnd  for  a  motion  to  disniiss  the  appeal  because  of  the  want  of  proper  parties ; 
and  where  the  bond  is  in  favor  of  the  cler.{  and  the  order  of  appeal  was  granted  in  open 
court,  all  parties  not  appellants  are  appellees. 

Where  the  heirs  were  put  in  possession  of  the  property  of  their  ancestor,  if  the  paxtitioD 
between  them  be  defective  as  a  Judicial  partition,  it  Is  certainly  valid  as  a  conventional 
one,  all  being  of  age  and  signing  the  act. 

By  the  express  terms  of  article  1671  of  the  Revised  Code,  the  heirs  can  at  any  time  take  the 
seisin  from  the  testamentary  executor  on  ofiering  him  a  sum  aufilcient  to  pay  the  movable- 
legacies,  and  on  complying  with  the  requirements  of  article  1013. 

Where  the  heirs  went  into  possesssion  and  partitioned  the  property,  the  succession  was 
wound  up,  because  it  ceased  to  exiat.  A  creditor  of  the  deceased  became  the  creditor  of 
his  heirs,  each  being  bound  to  him  for  his  share  of  their  ancestor's  debt.  If  some  of  the 
heirs  are  not  solvont,  and  the  creditor  may  lose  part  of  his  claim,  the  Csult  is  attributable 
to  himself;  he  might  liave  required  security  from  the  heirs  before  they  obtained  actual 
delivery  of  the  inherited  property. 

Whether  the  executor  be  discharged  or  not,  the  remedy  of  a  creditor  is  not  against  him,  but 
against  the  heirs  who  have  been  put  in  possession  of  the  property  of  which  they  have 
become  the  owners  and  who  are  bound  to  pay  the  debts  of  the  deceased,  each  his  virile 
share. 

APPEAL  from  the  Parish  Court,  parish  of  Tensas.     Cordill,  J.    Far- 
rar  <&  Bievea^  for  plaintiffs  and  appellees.     Drakes  Garrett  dt  Spencer^ 
for  defendants  and  appellants. 

Justices  concurring:    Lud«ling,  Taliaferro,  Wyly,  Morgan. 

Wyly,  J.  The  motion  to  dismiss  this  appeal  for  want  of  proper 
parties,  is  denied ;  because  if  all  of  the  appellants  have  not  given 
bond  and  perfected  the  appeal,  some  have;  and  as  the  bond  is  in  favor 
of  the  clerk  and  the  order  of  »ppeal  was  granted  in  open  court,  all> 
parties  not  appellants  are  appellees. 

The  plaintiff,  a  creditor  of  the  deceased,  sues  to  set  aside  the  order 
putting  the  heirs  in  possession  of  the  property  belonging  to  the 
succesj^ion  of  J.  G.  Gordon  and  homologating  the  partition  thereof. 
He  also  sues  to  annul  the  judgment  homologating  the  final  account  of 
the  dative  executor  and  canceling  his  bond.  He  charges  fraud  and 
collusion  between  the  executor  and  the  heirs.  He  alleges  that  the 
judgment  homologating  the  account  and  discharging  the  executor  is. 
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Toid  ior  want  of  proper  parties,  and  that  it  is  not  sastained  by  suffi- 
cient legal  evidence  -,  that  it  was  obtained  in  fraad  of  the  law  and  io 
violation  of  that  provision  thereof,  wliich  declares  that,  **  executors 
shall  continue  in  office  until  the  estate  is  finally  wound  up." 

He  also  complains  of  irregularities  in  the  judicial  partition,  and 
charges  that  the  possession  of  the  heirs  is  an  illegal  possession. 

The  court  annulled  and  set  aside  the  judgment  homologating  the 
final  account  of  the  executor  and  discharging  him,  declared  the  parti- 
tion of  the  succession  an  absolute  nullity,  and  ordered  Sargent,  the 
executor,  to  resume  the  possession  and  administration  of  the  property 
heretofore  held  by  him  as  the  executor  of  J.  G.  Gordon.  From  this 
judgment  the  defendants  appeal. 

Many  interesting  questions  have  been  discussed  in  the  elaborate 
briefs  filed  in  this  case,  but  upon  which  it  is  not  necessary  to  pass. 

As  a  matter  of  fact  the  heirs  were  put  in  possession  of  the  property 
of  their  ancestor;  and  if  the  partition  between  them  be  defective  as  a 
judicial  partition,  it  is  certainly  valid  as  a  conventional  one,  all  being 
of  age  and  signing  the  act.  No  fraud  is  proved,  and  indeed  it  would 
be  difficult  to  conceive  ho\^  there  could  be  fraud  in  the  exercise  of  an 
undoubted  legal  right  by  the  heirs,  to  wit:  The  right  to  take  pov^ses- 
sion  of  the  property  of  their  ancestor,  there  being  no  movable  legacies, 
there  being  no  demand  for  the  separation  of  patrim  >ny,  and  the  credi- 
tors not  demanding  security. 

By  the  express  terms  of  article  1671  of  the  Revised  Code,  "the  heirs 
can  at  any  time  take  the  seiain  from  the  testamentary  executor  on 
offering  him  a  sum  sufficient  to  pay  the  movable  legacies,  and  on  com- 
plying with  the  requirements  of  article  1012,"  which  declares  that 
they  shall  not  have  actual  delivery  of  the  property,  unless  they  give 
bond  "  with  good  and  sufficient  security,  if  the  plaintiffs  in  such  suits 
require  it," 

In  the  case  of  Fowler  against  this  same  succession,  24  An.  270;  the 
precise  question  was  considered  by  this  court  and  it  was  held  that, 
"  the  heirs  had  the  right  to  demand  the  seizin  from  the  executor,  and 
he  had  no  right  to  refuse  it." 

When  the  heirs  went  into  possession  and  partitioned  the  property 
the  succession  was  wound  up,  because  it  ceased  to  exist.  The  plain- 
tiff ceased  to  be  a  creditor  of  the  deceased  and  became  the  creditor  of 
the  heirs,  each  being  bound  to  him  for  his  share  ol  their  ancestor's 
debt.  If  some  of  tiie  heirs  are  not  solvent  and  the  plaintiff  may  lose 
part  of  his  ^laim,  the  fault  is  attributable  to  himself;  he  might  have 
required  security"  from  the  heirs,  but  failed  to  do  so.  The  final  account 
of  the  executor,  containing  all  the  necessary  formalities,  was  duly 
homologated,  and  he  was  discharged  after  thirty  days  notice  being 
duly  published.     This  publication  was  sufficient  notice  to  the  plaintiff. 
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But  whether  the  executor  be  discharged  or  not,  the  remedy  of  the 
plaintiff,  a  creditor,  is  not  against  him,  but  against  the  heirs,  who  are 
the  owners  of  the  property  of  their  ancestor,  and  who  are  bound  to 
pay  his  debts,  each  his  virile  share. 

It  is  therefore  ordered  that  the  JHdgment  appealed  from  be  annulled 
and  reversed,  and  it  is  ordered  that  plaintiffs'  demand  be  rejected,, 
with  costs  of  both  courts. 


No.  4511. 
Maria  J.^  Dupre,  Tutrix,  v.  Thomas  F.  Swafford  and  al. 

•108  816|     ^^  iivjuuction  will  not  be  set  aaide  for  irregularities  when  it  appears  from  the  face  of  the- 

papers  that  another  woold  be  issued. 
Where  it  was  pleaded  that  an  ii\junction  ought  to  be  dissolved,  becau»o  th(^  party  applying- 

for  it  as  tutrix  set  forth  in  her  petition  grounds  which  could  hare  l)een  ur>;ed  in  the 

defense  to  a  petitory  action  against  her  individuality ; 
Held — That  the  plea  is  not  valid.    On  the  plea  that  a  tutrix  can  not  authori/.**  aiu'tbcr  person 

to  bind  the  minors  on  an  injunction  bond  : 
Held--That  it  is  the  duty  of  a  tutrix  to  protect  the  rights  of  her  wards,  and  if^  in  the  areom- 

plishmeut  of  that  duty,  it  becomes  necessary  to  execute  a  judicial  bond,  she  has  the  right 

to  do  so. 

APPEAL  from  the  Ninth   Judicial  District  Court,  parish  of  Grant. 
Orsborn,  J.     W,  L,  Richardson  and  A,  Cazahaty  for  plaintiff  and 
appellant.     E,  J,  Bowman^  for  defendants  and  appellees. 

Justices  concurring:     Ludeling,  Howell,  Morgan. 

LuDELiNG,  C.  J.  The  defendant,  Swafford,  having  obtained  a  judg- 
ment against  Maria  J.  Dupr^  in  her  individual  capacity,  was  proceed- 
ing to  have  the  property  in  controversy  placed  in  bis  possession^ 
when  the  plaintiff,  as  tutrix  of  her  minor  children,  in  joined  the  sheriff. 
The  defendants  filed  a  motion  to  dissolve  the  injunction  on  the  follow- 
ing grounds:  That  the  said  Maria  J.  Dupr^  is  not  tutrix;  if  she  is  at 
present,  she  was  not  at  the  time  the  injunction  was  sued  out ;  that  the 
grounds  set  forth  in  her  petition  of  injunction  could  have  been  urged 
in  the  defense  to  the  petitory  action  against  Maria  J.  Dupr^,  and  can 
not  now  be  made  the  grounds  for  an  injunction ;  that  a  tutrix  can  not 
authorize  another  to  bind  the  minors  on  an  injunction  bond. 

To  the  first  objection,  it  is  a  sufficient  answer  to  state  that  an  injunc- 
tion will  not  be  set  aside  for  irregularities,  when  it  appears  from  the 
face  of  the  papers  that  another  would  be  issued.  To  the  second  objec- 
tion the  answer  is,  that  Maria  J.  Dupr^,  tutrix,  was  not  a  party  to  the 
petitory  action  between  Swafford  and  M.  J.  Dupr^,  individually.  To 
the  third  objection  it  is  sufficient  to  say  that  it  is  the  duty  of  the  tutrix, 
to  protect  the  rights  of  her  wards,  and  if  to  do  that  it  becomes  neces- 
sary to  execute  a  judicial  bond,  she  has  the  right  to  do  so.  This  is  too- 
clear  to  require  further  notice. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  tlie  lower 
court  be  set  aside,  and  that  the  case  be  remanded  to  be  proceeded  with' 
according  to  law. 
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No.  3805.  |»^«1 

Charlotte  P.  L.  Stafford  v,  James  M.  Stafford,  her  husband — 

Calvin  Tate  and  al.,  iDtervenors. 

The  law  reprobates  a  multiplicity  of  actions  and  aims  at  protecting  parties  against  the- 

annoyance  of  repeated  lawsuits  in  regard  to  the  same  subject  matter. 
"If  one  demand  less  than  is  due  him,  and  do  not  amend  his  petition  in  order  to  augment  hi» 

demand,  he  shall  lose  the  overplus."    C.  P.  art.  156. 

APPEAL  from  the  Ninth  Jadicial  District  Court,  parish  of  Rapides. 
Orshorrhy  J.  B,  J.  Bo\oman  and  T.  S.  White,  for  plaintiff  and 
appellee.  Seay  <&  Manning,  for  interveners  and  appellants. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  W.yly,  Morgan- 
Taliaferro,  J.  In  this  case  a  wife  brings  suit  against  her  husband 
for  813,000,  alleged  to  be  for  moneys  of  her  separate  estate,  received 
by  him  and  converted  to  his  own  use.  Certain  creditors  of  the  hus- 
band intervene  and  contest  her  claims,  averring  that  they  are  un- 
founded, and  gotten  up  for  the  fraudulent  purpose  of  depriving  them 
of  a  tract  of  land  formerly  the  property  of  the  husband,  but  which 
they  bad  purchased  at  sherifl7s  sale,  under  legal  process,  to  enforce 
payment  by  the  husband  of  notes  given  by  him  for  the  price  of  the 
land.  They  further  allege  that  in  a  former  suit  against  lier  husband, 
the  plaintiff  in  this  action  obtained  a  judgment  against  him  for  $2000, 
decreeing  likewise  a  separation  of  property,  and  dissolving  the  com- 
munity of  acquets  and  gains.  There  was  judgment  in  the  court  be- 
low in  favor  of  the  plaintiff  for  the  amount  claimed,  and  the  inter- 
venors  have  appealed. 

The  litigation  biBtween  these  parties  includes  another  suit  recently 
decided  by  this  court  on  appeal^  in  which  one  of  the  interveners 
brought  a  petitory  action  to  recover  from  the  wife  and  her  husband 
a  tract  of  land  and  plantation  in  the  parish  of  Rapides.  It  appears 
that  the  plaintiff  in  this  suit  obtained  judgment  for  the  sum  of  $2000 
against  her  husband  on  the  seventeenth  of  May,  186^*,  on  account  of 
paraphernal  rights,  and  that  she  claimed  at  that  time  no  larger  sam  as 
owing  to  her  by  her  husband.  Tlie  present  action  was  commenced  on 
the  eighth  November  following,  and  on  the  eleventh  of  that  month< 
the  husband  by  a  notarial  act  transferred  to  his  wife  the  property  in 
contestation  as  a  dation  en  paiement  of  the  claim  against  him  for 
$13,000.  The  evidence  in  the  record,  we  think,  tends  to  raise  well 
founded  doubts  of  the  fairness  and  genuineness  of  this  claim  set  up 
by  the  wife.  It  is  shown  that  the  rights  now  set  up  by  her,  it  bona  fide- 
and  unsatisfied,  existed  anterior  to  the  time  of  her  commencing  her 
first  suit  against  her  husband,  in  which  she  claimed  only  the  sum  of 
two  thousand  dollars.  There  is  nothing  whatever  tending  to  explaia 
an  omission  so  anomalous  and  unusual  as  that  of  praying  judgment 
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only  ior  an  inconsiderable  part  of  her  demand,  the  whole  of  which,  as 
alleged  in  her  petition  in  the  first  suit,  was  in  danger  of  being  lost 
from  the  embarrassed  condition  of  her  husband's  affairs.  ^*  11  one 
demand  less  than  is  due  him  and  do  not  amend  his  petition,  in  order 
to  augment  his  demand,  he  shall  lose  the  overplus.'*  C.  P.  156;  14 
L.  R.  140;  2  Rob.  207;  14  An.  316. 

The  law  reprobates  a  multiplicity  of  actions,  and  aims  to  protect 
parties  against  the  annoyance  of  repeated  lawsuits  in  regard  to  the 
same  subject  matter. 

Wo  conclude  after  a  full  consideration  of  this  case  that  the  plaintiff 
ought  not  to  recover,  and  that  the  judgment  of  the  lower  court  should 
not  be  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  there  be  judgment  against  the  plaintiff  rejecting  her  de- 
mand, with  costs  in  both  courts. 


On  Rbhearing. 

Howell,  J.  After  a  careful  re-examination  of  the  pleadings, 
evidence  and  arguments  in  this  case,  we  are  unable  to  change  the 
opinion  we  have  already  given.  We  think  art.  156  C.  P.  must  be 
held  to  apply  to  a  case  like  this. 

It  is  tlieretore  ordered  tliat  the  decree  heretofore  rendered  by  us 
remain  undisturbed. 


No.  3210. 
Joseph  Bruin  v.  W.  M.  Sassek. 

It  is  the  settled  Jurisprudence  of  this  court  that  there  is  no  anthority  for  rendering  a  Jndg- 
ment  against  the  defendant  in  a  sait  on  a  promissory  note  given  for  the  purchase  of  a 
slave,  {juarantoed  to  he  such  for  life,  but  subsequently  set  free  by  the  Government  of  tlie 
ITnited  States. 

APPEAL  Irom  the  Ninth  Judicial  District  Court,  parish  of  Kapides. 
LewiSf  J.  Hyams  dt  Jonas  and  Manning,  for  plaintiff  and  appellee. 
A.  N,  Ogden,  Byan  &  White,  for  defendant  and  appellant. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Morgan. 

Morgan,  J.  Tliis  case  comes  up  on  the  iollowing  statement  oi 
facts : 

'*The  note  herein  sued  upon  was  given  to  the  plaintiff,  Joseph  Bruin, 
by  the  ilefeudant,  Sasser,  being  the  balance  due  on  a  slave  for  life, 
guaranteed  to  be  such  by  the  said  plaintiff,  in  the  act  of  sale  passed 
before  a  notary  public  in  the  city  of  New  Orleans,  Louisiana,  at  the 
time  the  note  is  dated. 
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''The  sla^e  was  a  mechanic,  and  defendant  paid  the  plaintiff  $1600 
«a«h,  and  gave  besides  the  note  herein  sued  upon,  at  the  time  of  the 
purchase. 

"  The  slave  so  purchased,  remained  in  possession  of  the  defendant 
until  he  was  emancipated  or  set  free  bj  the  G-overnment,  in  1864  or 
1865." 

Under  the  settled  jurisprudence  of  this  court,  there  is  no  authority 
for  the  judgment  herein  rendered  against  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant,  the  costs  in  both  courts  to  be  paid 
by  plaintiff  and  appellee. 

Wyly,  J.,  being  absent  look  no  part  in  this  decision. 


No.  2746. 
David  A.  Martin  v.  Mrs.  L.  A.  Cannon,  Administratrix  et  al. 

Where  aii  exception  to  the  suit  was  filed  on  the  ground  that  the  heir  had  heon  put  in  posaes- 
sion  of  the  property  and  the  administratrix  could  not  be  sued,  and  where,  on  said  plea,  the 
exception  ae  to  the  administratrix  was  sustained,  and  the  case  was  tried  as  to  the  heir ; 

Held — That  the  suit  should  have  been  dismissed. 

The  Second  District  Court  of  the  parish  of  Orleans  has  only  probate  jurisdiction,  and  had 
not  jurisdiction  to  try  the  suit  against  the  heir  who  had  been  put  in  possession  of  the 
property  of  the  succession. 

Where,  on  plaintiff's  appeal,  the  judgment  of  the  court  a  qua  was  reversed  and  plaintiiTs 
suit  dismissed: 

Held — ^On  rehearing :  That  plaintiff  is  to  pay  costs  in  the  court  a  qua,  and  appellee  the  costs 
of  appeal. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans,  Diivig- 
neaudf  J.  Bace,  Foster  <§  Merrick,  for  plaintiff  and  appellant. 
W,  B.  Koentz  and  L.  Madison  Day^  for  defendants  and  appellees. 

Justices  concurring  :     Ludcling,  Taliaferro,  Howell,  Kennard. 

LuDELiNG,  C.  J.  This  suit  is  brought  to  recover  from  the  succession 
of  Elijah  Cannon  certain  moneys  collected  by  E.  Cannon,  as  agent  of 
the  plaintiff^  and  to  recover  the  amount  of  certain  notes  alleged  to 
have  been  executed  by  £.  Cannon.  The  petition  alleges  that  Mrs. 
Marie  Louise  Cannon,  wife  of  W.  B.  Roontz,  has  been  put  in  posses- 
sion  of  said  property,  after  having  given  bond  according  to  law,  and 
judgment  is  prayed  for  against  the  administratrix  aforesaid,  and  in 
the  event  the  administratrix  fails  to  pay  the  judgment,  that  there  be 
judgment  against  the  said  heir. 

An  exception  was  filed  to  this  suit,  on  the  ground  that  the  heir  had 

betn  put  in  possession  of  the  property,  and  the  administratrix  could 

not  be  sued.      The  exception  as  to  the  administratrix  was  sustained, 

and  the  case  was  tried  as  to  the  heir.      We  think  the  suit  should  have 

15 
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been  dismissed.  Article  996,  Code  of  Practice,  declares,  ''  the  case  is- 
different  when  sach  estates  are  in  possession  of  heirs  either  present  or 
represented  in  the  State,  although  all  or  some  of  those  heirs  be  minors .. 
for  in  such  case  the  actions  for  debts  due  such  successions  shall  be 
brought  before  the  ordinary  tribunalt*,  either  against  the  heirs  them- 
selves, if  they  be  of  age,  or  against  their  curators  if  they  be  under  age 
or  interdicted.*' 

The  Second  District  Court  of  the  parish  of  Orleans  has  only  probate 
jurisdiction,  and  had  not  jurisdiction  to  try  the  suit  against  the  heir 
who  had  been  put  in  possession  of  the  property  of  the  succession. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  annulled,  and  that  there  be  judgment  dismi:^sing  the  plaintiff's 
action,  with  costs,  without  prejudice  to  his  right  to  bring  the  suit  in  a 
proper  tribunal. 

On  Rbhearing. 

Justices  concurring :     Ludeling,  Howell,  Taliaferro,  Morgan,  Wyly. 

Morgan,  J.  A  rehearing  was  granted  in  this  cace  upon  the  question 
of  costs  of  appeal.  Costs  follow  the  judgment,  and  as  the  judgment 
was  in  favor  of  appellant,  it  is  now  ordered  that  the  judgment  hereto- 
fore rendered  by  us  be  amended  so  as  to  read  as  follows: 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  a  qtta  be  annulled,  and  that  there  be  judgment  dismissing 
tlie  plaintiff's  action,  without  prejudice  to  his  right  to  bring  the  suit 
in  a  proper  tribunal,  the  costs  of  the  lower  courtjto  be  paid  by  plaintiff^ 
and  the  costs  of  appeal  by  the  appellees. 


No.  2676. 

Consolidated  Association  of  the   Planters  of  Louisiana  t'.  E. 

Blanc  and  J.  A^  Blanc. 

« 

Where  a  rule  was  taken  on  the  holder  of  a  Judicial  mortgage  and  on  the  recorder  of  mort- 
gages to  show  cause  why  said  judicial  mortgage  should  not  be^canceled  and  erased,  on 
the  ground  that  the  notes  on  which  the  judgment  was  founded  were  given  in  part  pay- 
ment of  the  price  of  a  slave; 

Held— That  the  Judgment  was  ab  initio  void.  The  oonrt  was  ^ithout{power  to  render  it,  the 
notes  were  illegal  and  invalid,  and  the  judgment  in  which  they  merged  necessarily  so- 
likewise. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau- 
montf  J.    J.  La/vergne,  for  plain tiffb  and  appellants.    Hornor  dt 
Benedict,  for  defendants  and  appellants. 
Justices  concur  ling:  Ludeling,  Taliaferro,  Howell,  Morgan. 
Taliaferro,  J.    This  is  a  proceeding  to  cause  to  be  annulled  the- 
recording  of  a  judgment,  Irom  which  a  judicial  mortgage  purported 
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to  exist.  The  facta  are  that  in  March,  1862,  Everiste  Blanc  bought 
a  alave  on  credit,  and  gave  three  notes  for  the  price,  each  note  for 
$216  661.  These  notes  were  drawn  by  E.  Blanc  to  the  order  of  and 
indorsed  hy  James  Arthur  Blanc,  and  were  discounted  in  the  ordinary 
way  of  business  by  the  plaintiffs.  On  the  eleventh  June,  1866,  the 
plaintiffs  obtained  final  judgment  on  all  three  of  these  notes,  and  had 
the  judgment  recorded  to  operate  a  judicial  mortgage. 

On  the  eleventh  January,  1870,  E.  Blanc  took  a  rule  on  the  plaintiffs 
and  the  recorder  of  mortgages  to  show  cause  why  the  judicial  mort- 
gage showing  on  the  records  of  the  ofiice  should  not  be  canceled  and 
erased,  on  the  ground  that  the  notes  on  which  the  judgment  was 
founded  were  given  in  part  payment  of  the  price  of  a  slave.  The  sale 
was  made  absolute,  and  the  defendants  in  rule  hav^e  appealed. 

The  judgment  was  ah  initio  void.  The  court  was  without  power  to 
render  it.  The  consideration  for  which  the  notes  sued  upon  were 
given  was  one  reprobated  by  law.  The  notes  were  illegal  and  invalid, 
and  the  judgment  in  which  they  were  merged  necessarily  so  likewise. 
Wain  Wright  v.  Bridges,  19  An.  234;  Groves  v.  Clark  &  Carueal,  21 
An.  567. 

Judgment  affirmed. 


No.  4624. 

Thk  State  ex  rel.  Nelson  &  Popplbton  v.  Judge  of  the  Sixth 

District  Court,  Parish  of  Orleans. 

Wher^  the  defendant,  after  pleading  to  the  merita,  made  a  reconventional  deiuai  d,  and  the 
judge  refused  to  fix  the  canse  for  trial  nnlesethe  d^endant  shoold  give  security  for  costj*; 

Held — That  there  is  no  known  law  or  practice  which  could  justify  his  conduct,  aiul  that 
none  had  been  refSerred  to  by  said  judge. 

APPLICATION  for  a  Mandamus  on  Saucier,  Judge  of  the  Sxtli  Dis- 
trict Courf,  parish  of  Orleans.     George  L,  Bright,  for  relatia. 

Justices  concurring :     Ludeliug,  Howell  and  Morgan. 

LuDELiNG,  C.  J.  The  suit  of  the  New  Orleans  and  Bay  Island 
Company  v.  Nelson  &  Poppleton  is  pending  in  the  Sixth  District 
Court.  The  defendant,  after  pleading  to  the  merits,  made  n  recou- 
ventional  demand. 

The  Judge  of  the  Sixth  District  Couit  refuses  to  fix  this  causae  for 
trial  unless  the  defendant  shall  give  security  for  costs. 

We  know  of  no  law  or  practice  which  would  justify  his  C(»nduct — 
Dor  iias  he  referred  us  to  any. 

It  is  therefore  ordered  and  adjudged  that  the  judge  a  quo  cau^e  the 
clerk  ot  his  court  to  reinstate  the  said  suit  on  the  jury  docket,  aud  that 
the  said  case  be  called  and  fixed  for  trial  according  to  law. 
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state  ex  rel.  Bach  v.  Loniaiana  Levee  Compaoy. 

No.  4417. 
State  ex  rel.  John  C.  Bach  v.  Louisiana  Lbyee  Compant. 

A  imrt^'  should  not  be  listened  to,  when  urging  teohnioal  irregolarities  in  the  proceedings  to 
which  he  was  himselt  a  party,  in  order  that  he  ahonld  enrich  himself  at  the  expense  of 
others. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans     IXbhle, 
J.    Ldbait  <&  Aroni,  for  relator  and  appellant.    A.  Pilot  and 

Semmes  <&  Molt,  for  respondent  and  appellee. 

Jastices  coucnrring:  Ludeling,  Howell,  Morgan. 

Ludeling,  C.  J.  This  is  a  proceeding  by  mandamas  to  compel  the 
defendant  to  issue  to  him  a  certain  proportion  ot  the  sixty  thousand 
shares  of  stock,  which  he  says  has  been  illegally  issued  to  various 
parties. 

The  capital  of  the  company  was  originally  three  millions  of  dollars, 
represented  by  thirty  thousand  shares.  Three  thousand  shares  were 
to  be  used  for  incidental  expenses;  twenty-seven  thousand  shares  were 
distributed  between  the  twenty-seven  incorporators,  each  receiving 
one  thousand  shares,  *'  to  be  reimbursed  for  labor,  time  and  money 
expended  in  the  organization  of  the  company,'^  it  is  said. 

The  capital  was  afterwards  raised  to  ten  nnllious  of  dollars,  and  the 
balance  of  the  unissued  stock,  seventy-three  thousand  shares,  were 
given  to  Wilmans,  under  an  agreement  with  him  to  furnish  the  means 
necessary  to  build  the  levees  contracted  for  by  the  company. 

Wilmans  faile<l  to  comply  with  his  contract,  and  he  delivered  his 
stock,  minus  thirteen  thousand  nhures,  to  Governor  Warmoth.  The 
contract  with  Wilniaiis  was  declined  annulled  by  the  company,  and 
his  position  as  president  of  the  company  was  declared  vacant. 

At  this  juncture  Governor  Warmoth  threatened  to  cause  proceed- 
ings to  be  instituted  to  forfeit*  the  contract  of  the  company  with  the 
State,  unless  steps  were  taken  by  it  to  enable  it  to  comply  with  its 
contract.  On  the  twenty-second  of  November,  1871,  a  committee  was 
appointed  to  prepare  modifications  of  the  charter.  The  modification 
to  reduce  the  capital  to  22,104  shares  was  agreed  to  at  a  meeting  of  the 
stockholders.  A  committee  was  then  appointed  to  receive  the  Wil- 
mans  stock  from  Governor  Warmoth.  It  had  been  previously  agreed 
that  the  sixty  thousand  shares  held  by  Governor  Warmoth  was  to  be 
equally  distributed  between  twelve  persons,  John  G.  Gaines,  D.  F 
Kenner,  Generes  and  others,  who  were  to  furnish  three  hundred  thou- 
sand didlars  cash  to  the  company.  But  in  order  to  compel  the  origina^ 
twenty -seven  incorporators  to  contribute  their  pro  rata  of  money  to 
the  enterprise,  it  was  stipulated  that  the  stock  should  be  made  pre- 
ferred stock  by  paying  five  dollars  per  share,  and  the  preferred  stock 
should  be  entitled  to  a  dividend  of  twenty  per  cent  before  the  ordinary 
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stock  should  receive  any.  This  seems  to  have  been  approved  by  all 
parties,  and  the  sixty  thousand  shares  were  accordingly  issued  to 
Gaines,  Kenner  and  their  associates,  who  seem  to  have  complied  with 
their  part  of  the  agreement.  Mr.  Bach  appears  to  have  approved  of 
these  proceedings,  for  he  was  one  of  the  commissioners  of  election  when 
the  directors  of  the  company  were  elected  on  the  tenth  of  April,  1872. 

We  do  not  think  he  should  be  listened  to,  when  urging  technical 
irregularities  in  the  proceedings  to  which  he  was  himself  a  party,  in 
order  that  he  should  enrich  himself  at  the  expense  of  others. 

There  is  no  equity  iu  his  demand,  even  if  he  could  proceed  by  man- 
damus against  the  company  to  accomplish  the  object  of  his  suit. 

Our  judgment  is  that  there  is  no  error  in  the  judgment  appealed 
from. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 


No.  4570.  I 

J.  W.  Weatherly,  Agent,  v.  A.  H.  Baker.    G.  Johnson,  Intervenor.    124    6: 


The  lessee  has  the  right  to  sublease  when  there  is  no  interdiction  to  that  effect,  and  on  sach 
terms  as  may  be  agreed  on  between  him  and  the  sublessee,  and  where  it  is  shown  that 
the  sublessee  did  not  make  any  payment  in  anticipation  of  the  terms  of  his  contract,  he 
is  not  liable  to  the  lessor  for  more  than  he  owes  the  principal  lessee.  No  law  is  referred 
to  by  the  plaintiff  which  requires  the  lease  made  in  this  instance  by  thte  principal  lessee 
to  the  sublessee  to  be  in  writing. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas.   Hough,  J.     Reeve  Lewis  and  J.  W»  Montgomery ^  ior  plaintiff 
and  appellant.    H.  W,  I>rdke  and  H.  B.  Steele,  for  intervenor. 

Justices  concurring :     Ludeling,  Howell  and  Taliaferro. 

Howell,  J.  The  plaintiff  brought  suit  on  a  lease  and  caused  certain 
property  on  the  premises  to  be  provisionally  seized.  One  G.  Johnson, 
as  a  sublessee  of  the  defendant,  intervenedj  claiming  to  be  the  owner 
of  a  portion  of  the  property  seized,  and  from  a  judgment  in  his  favor 
the  plaintiff  has  appealed. 

He  complains  that  the  sublease  was  a  verbal  one,  unknown  to  him, 
and  the  terms  thereof  so  ffzed  as  to  enable  the  principal  tenant  to 
shield  the  price  of  the  sublease  from  the  pursuit  of  the  principal 
lessor ;  and  he  asks  that  the  court  will  expound  the  law  on  this  subject 
for  the  benefit  of  owners  of  plantations  who  may  wish  to  rent  their 
lands. 

Article  2625,  R.  C.  C,  declares  that:  '^The  lessee  has  the  right  to 
underlease,  or  even  to  cede  his  lease  to  another  person,  unless  this 
power  has  been  expressly  interdicted.  The  indiction  may  be  for  the 
whole,  or  for  a  part ;  and  this  clause  is  always  construed  strictly/' 
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Articles  2705  and  2706,  give  to  the  lessor  the  right  of  pledge  on  all 
the  movable  effects  of  the  lessee  found  on  the  premises  (except  certain 
articles  exempted),  and  also  those  of  the  under  tenant,  so  far  cts  the 
latter  is  indebted  to  theprindpal,  at  the  time  when  ths  proprietor  chooses 
to  ^ercise  his  right,  A  payment  n)ade  in  anticipation^  by  tbe  under 
tenant  to  his  principal,  does  not  release  him  from  the  owner^s  claim. 

From  tliese  provisions  of  the  law,  it  is  clear  that,  as  there  was  no 
iuterdictioD,  the  defendant  had  the  right  to  sublease,  as  he  did,  and  on 
6uch  terms  as  might  be  agreed  on.  And  as  it  is  abundantly  shown 
that  the  intervenor  did  not  make  a  payment  in  anticipation  of  the 
terms  of  his  contract,  he  was  not  liable  to  the  plaintiff  lor  more  than 
he  owed  to  the  principal  lessee.  Tliis  he  admitted  and  did  not  claim 
the  property  to  that  extent.  We  are  referred  to  no  law  which  requires 
such  leases  to  be  in  writing. 

We  think  the  judge  a  quo  has  done  justice. 

Jinlirment  affirmed. 


No.  4529. 
LiriEN  D.  Coco  V.  James  Hardie.    J.  V.  &  M.  Rabalais,  Warrantors. 

Baiiin^i's  for  a  suit,  imleHB  mnlico  i«  Bhown,  can  not  be  recovered. 

Tlu'i-e  in  no  sroimd  for  a  call  in  warranty  in  a  case  of  trespasa,  and  henco  there  ia  no  right  of 
action  aijainst  warrantors. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
eHes.  Butler,  J.  ()verU,n,  Waddill  &  Barhin,  for  plaintiff  and 
apj)»'ll('e.  Irion  &  TJiorpe^  for  defendant  and  appellant.  Cullum  dt 
Joffrion,  for  warrantors. 

Jut-ticos  concurring:     LmUllin^,  Taliaferro,  Howell,  Morgan. 

1Iowi:ll,  J.  Plaintiff  sues  defendant  for  the  value  of  a  lur;ie  number 
of  cyi)ross  trees  at  ten  dollars  each,  cut  on  his  land  by  the  defendant, 
who  calls  in  warranty  J.  V.  &  M.  Rabalais  from  whom  he  obtained 
permissi(»n  to  cut  cypress  trees  on  their  lands,  and  by  whom  the  lines 
of  their  said  lands  were  pointed  out  to  him,  and  he  was  authorized  to 
cut  within  such  lines,  which  he  did.  The  warrantors  deny  that  there 
is  any  cause  of  action  against  them;  aver  that  tliey  pointed  out  to  de- 
fendant tlio  limits  of  their  own  lands  and  did  not  authorize  him  to 
trespass  on  plaintiff's  land,  and  they  pray  for  damages  against  him. 
Judgment  was  rendered  in  favor  of  plaintiff  for  $1350,  just  half  of  what 
he  claimed,  and  in  favor  of  warrantors;  also  against  defendant,  for  one 
hundred  and  fifty  dollars  special  damages;  the  defendant  to  pay  all 
costs,  and  he  has  appealed. 

The  judgment  in  favor  of  the  warrantors  is  erroneous.  Damages  for 
a  suit,  unless  malice  is  shown,  can  not  be  recovered.  Sedgwick,  Meas- 
ure of  Damages,  p.  SS.    There  is  no  ground  for  a  call  in  warranty  in  a 
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•case  of  trespass.  8  N.  S.  549  j  2  An.  219.  And  hence  tbere  is  no 
right  of  action  against  these  warrantors. 

As  to  the  plain tiif  and  defendant  the  only  qaesrion  is  in  regard  to 
the  value  of  the  trees.  Some  witnesses  say  they  are  worth  ten  dollars, 
others  five  dollars,  and  others  foar  dollars  each,  while  it  is  shown  that 
the  two  parties  called  in  warranty  sold  theirs  to  the  defendant  at  one 
dollar  each ;  but  it  is  also  shown  that  the  trees  cut  by  the  defendant 
on  plaintiff's  laud  were  of  better  quality,  never  having  been  culled, 
and  were  in  better  position  than  those  on  the  lands  oi  the  said  war- 
rantors. Under  the  circumstances  we  see  no  good  reason  for  adopting 
a  different  law  from  that  fixed  by  the  district  judge,  whose  opinion 
npon  this  point  is  entitled  to  great  weight. 

It  is  therefore  ordered  that  the  judgment  for  $150  against  the 
defendant  in  favor  of  the  warrantors  be  reversed,  and  that  in  other 
respects  the  judgment  appealed  from  be  affirmed ;  the  warrantors  to 
.pay  costs  of  appeal. 


No.  4581. 
John  Sevier  v.  Succession  of  James  G.  Gordon. 

A  nile  against  an  oxpoutor  or  a  suocession  can  no*  be  taken  after  tho  siipcession  has  been 
closed  and  the  executor  has  been  diecliarged,  nor  can  an  order  to  sell  succession  prop- 
erty be  granted  after  the  heirs  have  been  in  p  'ssession  subseqaently  to  a  parfcitiou 
among  themselves. 

APPEAL  from  the  Probate  Court,  parish  of  Tensas.  Gordill,  J.  T, 
F.  Farrar  d'  L.  V,  Beeves,  for  plaintiff  and  appellee.  JD^-ake  <& 
Oarrett  and  W.  B.  Spencer,  for  defen<1aiit  and  appelhiut. 

Justices  concurring :     Luiioling,  Taliafc  r/o,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  The  plain  tiff  having  a  judgment  against  thj  suc- 
cession of  James  G.  Gordon,  took  a  rule  against  the  former  executor  of 
tlie  will  of  said  Gordon  and  tlie  heirs  to  show  cause  why  the  property 
of  the  succession  should  not  be  sold  to  satisfy  the  judgment  in  the  suit 
of  J.  V.  Sevier  r.  George  Sargent  et  als.  We  have  decided  that  the 
succession  of  Gordou  had  been  closed,  that  the  executor  had  been  dis- 
charged and  his  bond  canceled^  alter  having  turned  over  to  the  heirs 
at  law  the  pioperty  of  the  succession.  A  rule  agaiost  the  executor  or 
the  succession  could  not  be  taken  after  the  succession  had  been  closed 
and  the  executor  had  been  discharged  ;  nor  could  an  order  to  sell  suc- 
cession property  be  granted  afcer  tlie  heirs  had  been  put  in  possession 
after  a  partition  among  themselves.  The  proceedings  in  this  case  are 
unauthorized  by  law. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  dismis^iing  the  suit  at 
plaintiff's  costs. 
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No.  4524. 

Emmanuel  Lokb  &  Co.  v.  A.  Blum.    J.  G.  Spor  aud  Julius  Krafts,. 

Third  Opponents. 

Where  the  vendee  was  pat  in  possesaion  in  Germany  of  a  certain  quantity  of  wine  which 

he  had  bought  in  that  country  and  that  possession  continued  across  the  Atlantic ; 
Held— That  the  vendor's  privilege  could  not  be  stretched  so  far  as  to  extend  iVom  the  banks 

of  the  Rhine  to  the  banks  of  the  Mississippi,  and  be  made  to  last  during  a  voyage  from 

one  continent  to  the  other. 
A  consignee's  privilege  can  not  prevail  against  the  seizure  made  by  judgment  creditors,  if 

not  recorded  prior  to  the  seizure. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East 
Baton  Rouge.  Poseyj  J.  Barrcno  <&  Pope  and  TJiomas  J,  Cooley^ 
for  plaintiffs  and  appellants.  Fuqita  <&  Calliham^  for  third  opponents 
and  appellees. 

Justices  concurring:    Ludeling,  Taliaferro,  Morgan,  Howell. 

Morgan,  J.  Blum  purchased  eight  casks  of  wine  from  Krafts.  The 
purchase  was  made  in  Germany.  The  price  was  to  be  paid,  part  cash 
and  part  on  credit.     The  wine  was  consigned  to  Spor. 

Loeb  &L  Co.,  judgment  creditors  of  Blum  in  the  sum  of  $324  98^ 
issued  execution  directed  to  tlie  sheriil  of  the  parish  of  Orleans,  who 
seized  the  wine  above  referred  to  in  the  hands  of  Spor,  the  consignee,, 
and  Casey,  the  collector  of  the  port.  The  wine  was  sold  by  the 
sheriff  and  produced  $891  80. 

Before  the  sale,  Spor,  by  third  opposition,  claimed  to  be  paid'  the 
amount  of  his  advances  for  freight,  duties,  brokerage,  etc.,  amounting 
to  $393  66  by  preference  over  the  seizing  creditor. 

Krafts  also  intervened  and  claimed  his  vendor's  lien  and  privilege 
on  the  property  seized,  for  the  amount  remaining  due  to  him,  $520,. 
and  asked  to  be  paid  that  amount  in  preference  over  Loeb  &  Co. 

There  was  judgment  in  favor  of  Spor  for  the  amount  claimed  by 
him;  and  then  in  favor  of  KraftM  ior  $520,  with  interest  from  Novem- 
ber 21,  1871  ;  Loeb  &  Co.  to  receive  the  balance  if  any  remained. 

From  this  judgment  Loeb  &  Co.  have  appealed. 

A  uioiioii  to  dismiss  the  appeal  is  made  on  the  ground  that  the 
amount  in  controversy  does  not  come  within  the  appellate  jurisdiction 
of  this  court.  The  motion  can  not  prevail.  Krafts*  claim  exceeds  five 
hundred  dollars,  and  this  is  sufficient  to  give  us  juriadictiou.  Besides, 
the  sum  to  be  distributed  between  the  contestants  largely  exceeds  that 
sum.     21  An.  487. 

On  the  merits,  we  think  there  is  error  in  the  judgment  appealed 
from. 

The  wine  was  purchased  in  Germany.  To  stretch  the  vendor's 
privilege  from  the  banks  of  the  Rhine  to  the  banks  of  the  Mississippi, 
and  to  make  it  last  during  a  voyage  across  the  Atlantic  is,  we  think, 
carrying  the  "  ccdum^  non  animuntf  mtUantt  eto.,^^  doctrine  too  far. 
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The  property  went  into  the  possesRioD  of  Blum  when  he  purchased 
it;  it  was  shipped,  ae  his  property,  to  Spor,  hi^  consignee,  and  when  it 
hinded  at  this  port  it  was  li.ihle  to  be  seized  by  his  judgment  creditors. 
It  may  be  true,  as  contended,  that,  by  the  commercial  law,  the  vendor 
might  have  protected  himself,  but  we  apprehend  that  he  could  only 
have  done  so  in  case  of  the  insolvency  ot  his  vendee,  and  hy  seizing 
the  goods  in  transitu  ;  and  this  before  the  goods  had  been  reduced  to 
the  possession  of  tlie  vendee.  In  this  case,  Bloom's  possession  of  the 
wine  occurred  in  Germany,  and  continued  across  the  ocean,  and  Krafts 
never  pretended  to  exercise  any  right  over  it  until  long  after  it  had 
been  seized  by  Loeb. 

As  between  Spor,  the  eon.«ignee,  and  Loeb  &  Co.,  the  latter,  as 
seizing  creditors,  are  to  be  paid  first.  Assuming  that  Spor  has  the 
privilege  which  he  claims,  but  with  regard  to  which  we  do  not  consider 
it  necessary  to  express  any  opinion,  still  it  was  not  recorded  prior  to 
Loeb's  seizure  and  can  not,  therefore,  prevail  against  it.   23  An.  270. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court,  in  so  far  as  it  relates  to  the  claim  of  Loeb  &  Co.,  be 
avoided,  annulled  and  reversed,  and  that  there  be  judgment  in  favor 
of  Loeb  &  Co.  and  against  Spor  and  Krafts,  third  opponents,  com- 
manding the  sheriif  of  the  parish  of  Orleans  to  pay  to  the  said  Loeb^ 
&  Co.  out  of  the  funds  now  in  his  hands,  proceeds  of  eight  casks  of 
wine  seized  and  sold  hei^ein  by  virtue  of  the  fi,  fa,  issued  in  this  case,, 
the  sum  of  $324  98,  with  eight  per  cent,  interest  from  April  28,  1867, 
and  fourteen  dollars  ana  sixty  cents  costs,  by  preference  and  privilege 
over  the  said  Spor  and  Krafts ;  and  that  in  other  respects  the  judgment 
be  undisturbed  ^  the  costs  to  be  paid  out  of  the  proceeds  of  sale. 


No.  3449. 
Felix  A,  Ducros,  Testamentary  Executor,  v.  Edward  Gottschalk. 

Where  the  defendant  was  sned  for  two  mortgage  notes  left  with  him  on  deposit,  and  required 

to  restore  them  or  pay  the  full  amount  thereof; 
Held — That  defendant  disclaiming  any  ownership  of  said  notes  and   having  no  personal 

interest  in  them,  has  no  defense  to  set  up  for  himself,  and  has  no  right  to  plead  one  for  a 

third  party  and  ask  the  court  to  pass  upon  a  question  that  would  not  be  binding  if 

decided  for  or  against  that  person. 

APPEAL  from  tlie  Fourth  District  Court,  parish  of  Orleans.     ThSard, 
J.    Louis  Castera  and  M,  E,  Livaudais,  for  plaiutiff  and  appellee. 
Saucier  dc  Michinard,  for  defendant  and  appellant. 

Os  Motion  to  Dismiss  the  Appeal. 

Justices  concurring:  Taliaferro,  Howell,  Wyly,  Howe. 
Howe,  J.    The  plaintiff  has  moved  to  dismiss  this  appeal  taken  by 
the  defendant,  on  the  ground,  as  stated  in  the  motion,  ''  that  no  appeal 
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lies  from  any  judgment  which  does  not  produce  an  iireparable  injarj." 
The  jadgment  appealed  from  is  a  final  judgment  in  the  cauae  agaiost 
the  defendant.  It  was  neither  confessed  nor  has  it  been  voluntaiily 
executed.  The  amount  in  dispute  exceeds  five  hundred  dollars.  We 
see  no  reason  to  deny  the  defendant  the  right  of  appeal,  or  anything 
in  the  proposition  quoted  from  the  motion  to  dismiss  which  deprives 
him'  of  such  right. 
Motion  denied.       a 


On  the  Merits. 

Justices  concurring:  Ludeling,  Taliaterro,  Howell,  Wyly,  Morgan. 

Wtly,  J.  The  defendant,  who  was  sued  for  two  mortgage  notes 
left  with  him  on  deposit,  appeals  from  the  judgment  requiring  him  to 
restore  them  to  the  plaintiff  or  pay  the  full  amount  thereof.  It  ap- 
pears that  the  defendant  was  the  notary  who  passed  a  dee>i  from  J.  B. 
-St.  Amand  to  Frank  Michinard,  on  fifteenth  October,  1859,  for  a  tract 
of  land,  a  sawmill  and  some  other  pioperty  situated  in  the  parish  of 
St.  Tammany,  and  that  the  two  notes  in  controversy  were  executed  in 
evidence  of  part  of  *the  price.  It  also  appears  that  these  notes  were 
left  on  deposit  in  the  hands  of  the  said  notary  during  the  life  time  of  * 
•St.  Amand,  whose  succession  is  represented  by  the  plaintiff,  and  that 
since  his  death  the  said  depositary  refuses  to  restore  them. 

In  answer  to  the  demand,  the  defendant  alleges  that  the  notes  were 
left  with  him  on  deposit  by  St.  Amand  and  Michinard,  there  to  remain 
until  St.  Amand  should  furnish  to  said  Michiuard  a  detailed  statement 
-of  the  advances  made  by  him  for  the  sawmill,  and  until  the  said 
Michiuard  had  reimbursed  said  advances  to  paid  St.  Amand;  after 
which  the  said  notes  were  to  be  delivered  to  said  Michinard.  ''De- 
fendant disclaims  any  ownership  of  said  notes,  but  avers  that  long 
previous  to  the  institution  of  this  suit  said  Michinard  had  lo.lged  in 
his  hnnds  a  written  notice  to  comply  with  tlje  terms  of  deposit  afore- 
said." 

The  defendant  excepted  to  the  ruling  of  the  court  in  refusing  to 
allow  him  to  piove  the  alleged  stipulation  in  the  contract  of  deposit 
in  favor  of  Michinard.  In  this  we  think  the  court  did  not  err,  because 
having  disclaimed  any  ownership  of  the  notes,  the  defendant  dis- 
closed no  interest  in  setting  up  such  a  defense,  and  he  ought  not  to 
have  been  heard  proving  a  defense  which  concerned  Michinard  alone. 
Whatever  right,  if  any,  Michinard  may  have  to  the  notes,  shown  by 
the  notarial  act  to  belong  to  the  testator,  can  not  be  determined  in  this 
suit,  because  he  is  not  a  party.  But  the  defendant  suggests  that  it  is 
not  his  duty  to  make  parties,  that  this  is  plaintiff's  duty.  To  this  the 
reply  is,  that  a  defendant  who  has  no  defense  to  set  up  for  himself,  has 
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no  right  to  plead  one  for  another  person,  and  ask  the  coart  to  pass  npon 
a  qaestion  that  would  not  be  binding  if  decided  for  or  against  that 
person.  It  would  be  idle  to  hear  evidence  and  entertain  the  defense 
of  a  party  not  before  the  court,  and  who  would  not  be  bound  by  the 
decree.  The  notaiial  act  drawn  by  the  defendant  shows  that  the  notes 
helong  to  the  testator,  and  it  is  conceded  that  the  defendant  has  not 
the  shadow  of  a  title  to  them. 

The  judgment  of  the  court  below  is  correct,  and 'the  appeal  is  frivo- 
lous. We  can  not  impose  damages,  however,  because  they  have  not 
been  asked  by  the  appellee. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2874. 
Fortune  Avegno  r.  Lawrence  Hart. 

When  a  driver  attempts  to  pass  another  on  a  public  road,  he  does  so  at  his  peril.  At  least, 
he  must  be  responsible  for  all  damases  which  he  causes  to  the  one  whom  he  attempts  to 
pass,  and  whose  right  to  the  proper  us#  of  the  road  is  as  great  as  his,  unless  the  latter 
is  guilty  of  such  recklessness  or  even  gross  carelessness  as  would  bring  disaster  upon 
himself. 

APPEAL  trom  the  Seventh  District  Court,  parish  of  Orleaus.  CoU 
lens,  J »  Koontz  <&  Elliott,  for  plaintiff  and  appellee.  Hornor  & 
Benedict,  for  defendant  and  appellant. 

Justices  concurring:  Ludelitig,  Taliaferro,  Morgan,  Howell.' 

Morgan,  J.  The  thoroughfares  of  the  city  of  New  Orleans  were 
never  int(;nded  for  race  courses. 

The  plaintiff,  driving  on  Canal  street,  was  run  into  by  the  defend- 
ant, who  was  racing  with  a  competitor,  and,  with  his  companion,  was 
thrown  from  his  buggy,  which  was  badly  damaged,  and  he  and  his 
friend  much  disturbed  thereby  in  mind  and  body. 

He  sued  the  defendant  for  $400  special  damages,  and  for  $500  dam- 
ages to  his  feelings.  The  judge  gave  him  a  judgment  for  $350,  and 
the  defendant  has  appealed. 

Avegno  seems  to  have  been  about  the  middle  of  the  street.  Janny 
and  Hart  were  racing  behind  him,  and  seem  to  have  been  close 
together,  Janny  somewhat  ahead.  Janny  passed  Avegno  on  the  left ; 
Hart  attempted  to  pass  him  on  the  right.  This  was  not  Hart's  proper 
place. 

We  understand  the  law  of  the  road  in  this  country  to  be  that  when 
a  driver  attempts  to  pass  a  vehicle  which  is  going  in  the  same  direc- 
tion with  himself,  he  must  go  to  the  left  ]  when  they  meet,  each  must 
go  to  the  right.  So  well  is  this  rule  understood  that  horses,  well 
trained,  are  governed  by  it  without  any  guiding.    It  is  established  in 
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this  case,  that  plaintiff's  horse  is  in  t^e  habit  of  going  to  the  right 
And  so  it  would  appear  that  Avegno,  when  Janny  passed  him,  pulled 
to  the  right.  This  was  proper  for  him  to  do }  and  it  was  most  natural 
that  he  should,  for  he  could  well  take  it  for  granted  that  Janny's  com- 
petitor, who  was  close  behind  him,  would  follow  in  Jauny's  track,  and 
he  was  certainly  justifiable  in  endeavoring  to  get  as  far  out  of  the  way 
of  these  reckless  drivers  as  possible. 

Besides,  we  take  it  that  when  a  driver  attempts  to  pass  anoher  on 
a  public  road,  he  does  so  at  his  peril :  at  least,  that  he  must  be  respon- 
sible for  all  damages  which  lie  causes  to  the  one  whom  he  attempts  to 
pass,  and  whose  right  to  the  proper  use  of  the  road  is  as  great  as  his, 
unless  tlie  latter  is  guilty  of  such  recklessness  or  even  gross  careless- 
ness as  would  bring  disaster  upon  himself.  In  this  case,  instead  of 
being  reckless  or  careless,  the  plaintiff  did  everything  he  could  to  pro- 
tect  himselt  from  harm — and  all  without  success.  The  defendant  has 
no  one  to  blame  but  himself,  so  much  so  that  if  the  plaintiff  had  asked 
for  it,  we  would  have  increased  the  damages.  As  it  is,  we  can  only 
affirm  the  judgment. 

Judgment  affirmed. 


No.  4556. 
A.  D.  Coco  v.  T.  F.  Thibnman  et  als. 

A  record  is  not  defective  because  certain  doctiments  were  omitted  which  had  been  offered 
to  prove  a  fjEM^t  admited  in  said  record.  There  was  therefore  no  necessity  to  copy  them 
in  the  transcript. 

Where  the  motion  to  dismiss  the  appeal  is  on  the  grounds  that  the  sheriff  who  is  party  to  the 
suit  is  not  a  party  to  the  appeal,  and  that  the  sureties  to  the  injunction  bond  are  not 
parties  to  the  appeal  as  they  did  not  sign  the  appeal  bond ; 

Held— That  these  grounds  are  not  valid,  because  the  ap:  eal  having  been  taken  by  motioD 
in  open  court  at  the  time  when  the  Judgment  was  rendered,  aU  who  are  not  appellants 
are  api>ellees  in  the  case. 

Where  a  piece  of  property  was  bought  at  a  tax  sale,  the  deed  for  it  made  out  by  the  sheriff 
and  duly  recorded  in  the  office  of  the  recorder  of  the  parish,  and  said  property  was 
seized  by  a  creditor  of  it«  former  owners,  who  treated  the  tax  sale  as  an  absolute  nullity, 
and  who,  being  ii^oined  by  said  purchaser,  proposed  in  the  injunction  suit  to  attack  the 
title  by  showing  irregularitios  and  defects  in  the  proceedings  preceding  the  tax  sale; 

Held— That  on  {t«  face  the  title  of  the  purchaser  is  regular,  that  he  is  in  possession  under  a 
recorded  title,  that  by  a  special  provision  of  the  constitution,  article  118,  the  deed  of 
sale  is  prima  facie  evidence  as  to  the  title,  tliat  it  is  declared  valid  by  section  59  of  the 
act  of  1872,  No.  42,  and  that  for  these  reasons  the  injunction  must  be  maintaincMl. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Avoyelles.    But- 
ler, J.    Irion  (&  Tlwrpe,  for  plaintiff  and  appellant.     Edwards^  dt 
DucotCy  for  defendants  and  appellees. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 
LuDELiNG,  C.  J.    A  motion  to  dismiss  the  appeal  has  been  made,  on 
the  following  grounds :  That  the  record  is  defective,  a  part  of  the  evi- 
dence offered,  not  being  in  the  transcript;  that  the  sheriff^  who  is  a 
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party  to  the  suit  is  not  a  party  to  this  appeal ;  and  that  the  sureties  to 
the  inj«inction  bond  are  not  made  parties  to  the  appeal  as  they  did  not 
sigD  the  appeal  bond. 

The  fact,  to  prove  which  the  documents  omitted  were  offered,  is 
admitted  in  the  record — there  was  no  necessity  therefore  to  copy  them 
in  the  transcript.  The  appeal  was  taken  by  motion  in  open  court  at 
the  term  when  the  judgment  was  rendered.  All  who  are  not  appel- 
lants Are  appellees  in  this  ease. 

On  the  Merits. 

A  tract  of  land  was  purchased  by  Coco,  the  plaintiff,  at  a  tax  sale  in 
February,  1872.  The  sheriff  made  a  deed  for  the  property  in  favor  of 
€oco,  and  the  deed  was  duly  recorded  in  the  office  of  the  recorder  of 
the  parish. 

On  the  sixth  of  August,  1872,  Thieneman,  who  had  obtained  a  judg- 
ment against  Moreau,  individually  and  as  tutor  to  his  minor  children, 
caused  the  property  bought  at  tax  sale  by  Coco  to  be  seized  as  the 
property  of  Moreau  and  of  his  children.  The  property  had  been  sold 
to  pay  the  taxes  due  by  Moreau  individually  and  as  tutor.  Coco 
injoined  the  sale  on  the  ground  that  the  property  belonged  to  him. 
Thieneman,  on  the  other  hand,  treats  the  tax  ^ale  as  an  absolute  nul- 
lity by  seizing  it  as  the  property  of  Moreau  nnd  his  children ;  and  he 
proposes  in  this  suit  to  attack  the  title  of  Coco  by  showing  irregulari- 
ties and  delects  in  the  proceedings  preceding  the  sale.  On  its  face  the 
title  of  Coco  is  regular — he  is  in  possession  under  a  recorded  title  ;  and 
the  constitution  declares  **  all  deeds  of  sale  made,  or  that  may  be  made, 
by  collectors  of  taxes,  shall  be  received  by  courts  in  evidence  as  j>rtma 
fade  valid  titles.'^    Article  118. 

And  the  act  of  1872,  No.  42,  declares  that  'Hhe  tax  collectors 
shall  be  and  they  are  hereby  authorized  to  give  a  title,  in  tiie 
name  of  the  State  of  Louisiana,  to  all  persons  purchasing  property  sold 
in  pursuance  of  this  act,  and  »uch  title  shall  be  held  and  recognized  by 
all  courts  in  this  State  as  valid  in  law."     Section  59. 

It  is  not  disputed  that  the  taxes  were  due  and  that  the  property  was 
sold  to  pay  said  taxes ;  and  it  appears  that  Coco,  the  purchaser,  holds 
the  property  under  a  title  from  the  tax  collector.  Under  the  constitu- 
tion and  the  act  aliove  recited  this  title  can  not  be  treated  as  a  mere 
nullity.    The  injunction  should  have  been  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower  , 
court  be  reversed  and  set  aside,  and  that  the  plaintiff  have  judgment 
perpetuating  the  injunction,  and  for  one  hundred  dollars  damages  and 
for  costs  against  the  defendants,  m  solido. 

Rehearing  refused. 


/ 

\ 
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No.  4499. 
State  ex  rel.  P.  H.  Morgan  v.  J.  H.  Kennard.* 

The  provisioiiB  of  the  federal  constitution  relative  to  juries  in  civil  caaea  refer  only  to  trials' 
in  the  federal  courta,  and  not  to  those  in  the  State  courts. 

The  fourteenth  amendment  of  the  constitution  of  the  United  States  does  not  make  any 
change  on  the  subject  of  jury  trials  in  civil  suite. 

The  proceeding  by  rule  is  not  new  under  the  laws  of  this  State,  and  whenever  the  Legisla. 
ture  authoi-izes  it,  that  summary  form  of  remedy  may  be  adopted  by  litigants,  and  the 
want  of  citation  or  notice  can  not  be  pleaded  by  defendant.  The  delay  allowed  to 
answer  would  undoubtedly  be  extended  by  the  court,  on  proper  application,  if  insnlB- 
cient. 

The  State  law  of  January  13, 1873,  merely  provides  a  more  speedy  remedy  for  the  settlement 
ot  contests  for  Judicial  offices.  It  is  not  violative  of  section  1  of  article  14  of  the  Consti- 
tutiou  of  the  United  States. 

Should  it  even  be  admitted  that  the  law  authoriKes  the  suit  in  the  name  alone  of  the  party 
claiming  an  office,  the  fact  that  the  State  has  Joined  with  him  in  his  demand,  advocated 
by  private  counsel,  does  not  invalidate  the  proceedings      UtUe  per  inutUe  non  vitiatur. 

Although  this  court  has  not  the  power  to  decide  who  are  the  members  of  the  General  Assem- 
bly, yet  the  judges  thereof  are  bound  to  know  what  assemblage  of  men  constitute  the 
State  Legislature,  for  they  are  bound  to  know  what  are  the  laws  of  the  State,  in  order  to 
adjudicate  upon  the  rights  of  the  litigants  under  the  law. 

The  constiiution  authorizes  the  Governor  to  convene  the  Legislature  on  extraordinary  occa- 
sions.  There  is  no  reason,  therefore,  to  maintain  that  art.  61  of  that  instrument  refers 
only  to  the  regular  or  annual  sessions  of  the  General  Assembly  in  relation  to  executive 
ap]>ointments. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haic- 
kins,  J.  J..  P.  Fields  Attorney  General,  and  William  H.  Hunty  tor 
relator.  Semmea  d  Mott,  Howe  d  Prentiss,  John  A.  Campbell^  for  re- 
spondent. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell. 

LuDELiNG,  0.  J.  On  the  sixteenth  day  of  January,  1873,  the  follow- 
ing rule  was  filed : 

**  On  motion  of  A.  P.  Field,  Attorney  General  of  the  State  of  Loaisi- 
ana,  herein  appearing  upon  the  relation  of  Philip  Hickey  Morgan,  a 
resident  of  the  parish  of  Orleans,  and  upon  suggesting  and  giving  the 
court  to  understand  and  be  informed,  as  follows,  viz  : 

'*  That  said  P.  H.  Morgan  was  nominated  by  the  acting  Governor  of 
the  State  to  the  Senate  thereof  to  fill  the  ofBce  of  Associate  Justice  of 
the  Supreme  Court  of  the  State  of  Louisiana ;  that  his  said  nomina- 
tion was  duly  confirmed ;  that  he  was  commissioned  thereto  on  the 
fourth  of  January,  1873;  that  he  has  taken  and  subscribed  the  oath 
required  by  law ;  that  he  is  entitled  and  empowered  to  execute  and 
fulfill  the  duties  of  said  office  according  to  law,  and  to  have  and  to 
hold  said  office,  with  all  the  powers,  privileges  an<l  emoluments  there- 
of. And  on  further  suggesting  that  John  H.  Kennard,  also  a  resident 
of  said  parish,  unlawfully  holds  said  office,  and  executes  the  daties 

*  The  cases  of  P.  H.  Morgan  v.  Kennard,  Bonner  v.  Lynch,  F.  Collin  v.  J.  W.  Knoblock, 
J.  W.  Knohlosk  v.  F.  Collin  (consolidated);  Kemp  v.  EUis,  are  pabUshed  here  in  a  connected 
series.  In  advance  and  oat  of  their  regular «  rder  and  place,  at  the  request  of  the  Exeontive^ 
and  also  on  account  of  their  public  importance. 
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thereof,  and  claims  the  right  to  the  office  and  to  the  powers,  privileges 
and  emolaments  thereof,  it  is  ordered  that  said  John  H.  Kennard 
show  cause  on  Saturday,  January  18,  1873,  at  eleven  o'clock  A.  M., 
why  it  should  not  be  forthwith  decreed  and  adjudged  that  he  is  unlaw- 
fnlly  holding  and  exercising  the  duties  of  said  office  of  Associate  Jus- 
tice of  the  Supreme  Court  of  the  State  of  Louisiana,  and  the  said  P. 
H.  Morgan  be  decreed  and  adjudged  entitled  thereto.'' 

On  the  <lay  on  which  said  rule  was  made  returnable,  the  eighteenth 
of  January,  John  H.  Kennard  filed  the  following  exception  : 

"  And  now  comes  John  H.  Kennard,  and  excepts  that  there  has  been 
no  citation  issued  herein,  or  served  on  him  in  this  case,  and  prays  to 
be  hence  dismissed  with  costs."  The  exception  was  overruled  by  the 
court  a  qua;  and  then  the  defendant  filed  the  following  exceptions  and 
auswer,  to  wit : 

*'  Now  comes  John  H.  Kennard,  defendant  in  this  suit,  and  excepta 
to  the  rule  herein  taken  by  A.  P.  Field,  Attorney  General,  on  relation 
of  P.  H.  Morgan,  on  the  ground  that  said  proceeding  by  rule,  in 
manner  and  form  as  set  forth  in  said  rule  is  not  authorized  by  law,  and 
further  that  the  act  of  fifteenth  January,  1873,  entitled  'An  Act  to 
regulate  proceedings  in  contestations  between  persons  claiming  a 
judicial  office*  as  to  its  first  section  is  unconstitutional  and  void,  not 
being  in  conformity  to  the  title  of  said  act.  And  further,  that  said  act 
is  prospective  and  does  not  apply  to  pending  litigation.  And  further, 
that  said  act  in  relation  to  sections  two  and  three  is  unconsiitutioual, 
as  it  authorizes  proceedings  which  amount  to  a  denial  of  justice.  And 
farther,  that  if  said  act  is  to  be  construed  as  applicable  to  suits  insti- 
tuted prior  to  its  passage,  it  is  retroactive  and  void,  as  violative  of 
article  1 10  of  the  conntitution. 

In  case  these  exceptions  be  overruled,  and  not  otherwise,  for  answer 
to  said  rule  ihis  respondent  avers  that  he  was  duly  appointed  by  the 
Grovemor  of  this  State  to  the  office  of  Associate  Justice  of  the  Supreme 
Court  of  the  State  of  Louisiana  uu  the  third  of  December,  1872,  vice 
W.  W.  Howe,  resigned,  during  the  recess  of  the  Senate,  and  that  on 
the  same  day  he  was  duly  qualified  and  took  possession  of  said  office, 
having  complied  with  all  legal  requirements,  and  his  term  of  office  has 
not  yet  expired." 

The  exceptions  were  overruled  on  the  eighteenth  of  January,  1873  ; 
and  the  trial  of  the  rule,  which  had  been  fixed  for  the  eightienth  of 
January,  1873,  was  commenced,  and  was  continued  to  Monday,  the 
twentieth  instant. 

On  the  twentieth  January  the  following  amended  and  supplemental 
answer  and  prayer  for  jury  was  filed :  **  Now  comes  J.  H.  Kennard 
and  for  further  answer  prays  for  a  trial  by  jury,  and  pleads  chat  the 
said  act  of  the  Legislature,  under  which  relator,  P.  H.  Morgan,  claims 
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4;o  proceed,  is  null  and  void,  as  violatiye  of  section  one,  article  foar- 
teen,  of  the  Constitution  of  the  United  States,  which  forbids  any  State 
from  making  any  law,  which  shall  abridge  the  privileges  and  immuni- 
ties of  its  citizens,  and  prohibits  any  State  from  depriving  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  or  to  deny  to 
^ny  person  within  its  jurisdiction  the  equal  protection  of  its  laws,  and 
if  said  law  is  void,  this  court  has  no  jurisdiction  to  proceed  by  rule  in 
the  manner  and  form  as  set  forth  in  said  rule." 

The  prayer  for  a  jury  was  refused  by  the  judge  a  quo  on  the  grounds 
that  it  was  made  only  on  the  twentieth  of  January,  after  the  trial  of 
the  case  had  been  commenced  on  the  eighteenth  and  continued  for  trial 
to  the  twentieth,  and  because  the  act  of  the  fifteenth  of  January,  1873, 
forbids  it.  The  trial  was  concluded  on  the  twentieth  day  of  January 
and  judgment  was  rendered  in  favor  of  the  relator  and  against  the 
defendant  on  the  same  day.    The  defendant  has  appealed. 

During  the  course  of  the  trial  several  bills  of  exceptions  were  taken 
>to  the  rulings  of  the  District  Judge,  which  we  will  proceed  to  notice. 

The  firat  bill  of  exceptions  is  to  the  reiusal  of  the  prayer  for  a  jury, 
•on  the  ground  that  the  defendant  was  entitled  thereto  under  the  con- 
stitution of  the  United  States.  It  was  decided  by  this  court  as  early 
as  1818,  that  the  provisions  of  the  federal  constitution  relative  to  juries 
refer  onlv  to  trials  in  the  federal  courts,  and  not  to  those  in  the  State 
courts.  Maurice  v.  Martinez,  5  Mart.  436.  And  in  Dobbs  v.  Hemken, 
decided  in  1842.  this  court  said  :  ''  The  claim  of  a  coHstiiiitional  right 
to  a  trial  by  jury  in  all  controversies  where  the  amount  exceeds 
twenty  dollars,  has  been  so  long  settled  by  this  court,  that  it  is  unne- 
<;essary  to  comment  upon  it  now."    3  Rol).  12(>. 

In  the  case  of  the  City  Bank  v.  Banks  et  al.  Chief  Justice  Eustis 
said  :  '*  The  trial  by  jury  in  crimiiial  cases  is  guaianteed  by  the  Con- 
stitution ;  in  civil  cases  it  rests  with  the  Legislature  alone,  and  they 
have  provided  that  certain  classes  of  cases  shall  be  tried  without  the 
intervention  of  juries."     1  An.  419. 

But  even  if  thd  defendant  had  been  entitled  to  a  trial  by  jury,  he 
had  forfeited  his  right  by  not  claiming  it  in  time.  Code  of  Practice, 
articles  494,  4i>^5  ;  2  An.  6.51,  Louisiana  State  Bank  v.  Ledoux  et  al. ; 
And  3  All.  198. 

We  do  not  think  that  the  fourteenth  amendment  of  the  Constitution 
of  the  United  States  makes  any  change  on  the  subject  of  jury  trinls  in 
•civil  suits. 

The  plaintiff  offered  in  evidence  the  following  documents : 

^irst — Extracts  of  the  minutes  of  the  executive  session  of  the  Senate 
of  the  State  of  Louisiana,  held  January  4,  1873. 

Second — List  of  the  Senate  of  Louisiana,  certified  by  P.  G.  Des- 
loude,  Secietary  of  State. 
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Third — An  official  notice  in  the  New  Orleans  Republican,  of  Decem- 
ber 9,  1872,  on  the  fifth  page  thereof^  being  compiled  returns  signed 
by  John  Lynch  and  others,  returning  officers,  declaring  certain  persons 
^elected  Senators  of  the  State  of  Louisiana. 

^<mrih — The  record  in  the  case  of  the  State  ex  rel.  Attorney  G-en- 
•eral,  etc.,  v.  Jack  Wharton  and  others.  No.  18  of  the  Superior  District 
•Court. 

To  the  introduction  of  each  and  every  one  of  said  documents  the 
defendant  objected  on  tlie  ground  that  the  evidence  was  irrelevant. 
The  objection  was  overruled  and  the  evidence  was  received.  We  are 
of  opinion  that  the  evidence  was  properly  received. 

The  defendant  alleged  in  his  answer  that  he  had  been  appointed, 
•during  the  recess  of  the  Senate,  to  fill  the  vacancy  created  by  the 
resignation  of  Mr.' Justice  Howe,  and  ''that  the  term  of  his  office  had 
not  yet  expired,''  claiming  that  under  article  sixty-one  of  the  constitu- 
tion his  commission  did  not  expire  until  "  the  end  of  the  next  session" 
•of  the  Senate.  It  was  pertinent,  therefore,  to  prove  that  there  had 
been  a  session  of  the  Senate,  and  that  that  Senate  had  confirmed  the 
•appointment  of  the  plaintiff.  The  fact  that  subsequently,  during  the 
adjournment  of  the  court,  the  counsel  for  defendant  did  not  question 
the  fact  there  had  been  a  Senate  of  the  State  of  Louisiana  in  session, 
but  contented  themselves  in  simply  contending  that  there  had  been 
but  one  session  of  the  Legislature,  which  was  still  continuing,  does 
not  make  the  evidence  offered  less  germane  to  the  issues  in  this  case. 
Nor  is  it  a  reason  to  reject  the  evidence  that  we  might  have  taken 
Judicial  cognizance  of  the  fact  that  there  had  been  an  extra  session  of 
the  Legislature  subsequently  to  the  appointment  of  the  defendant. 
Considering  the  technical  objections  which  have  been  urged  to  prevent 
a  trial  on  the  merits  ot  the  case,  it  is  not  surprising  that  extraordinary 
prudence  should  have  been  exercised  by  the  plaintiff  in  the  introduc- 
tion of  evidence  in  support  of  his  case. 

We  will  notice  the  several  exceptions  urged  against  this  suit.  The 
first  relates  to  the  want  of  a  citation.  The  form  and  manner  of  bring- 
ing litigants  into  court  is  a  matter  entirely  within  legislative  control. 
Code  of  Practice,  article  97,  declares  :  ''  Civil  actions  may  be  prose- 
cuted, according  to  the  nature  of  the  case,  by  three  kinds  of  proceed- 
ings, to  wit:  ordinary,  executory  and  summary."  Article  98  declares 
that  *' the  proceedings  are  ordinary  when  citation  takes  place,  and  all 
the  delays  and  forms  of  law  are  "observed.  They  are  executory  when 
seizure  is  obtained  against  the  property  of  the  debtor,  without  pre- 
vious citation,  in  virtue  of  an  act  or  title  importing  confession  of 
jodgment,  or  in  other  cases  provided  by  law. 

*^  They  are  summary  where  carried  on  with  rapidity,  and  without  the 
observance  of   the    formalities  required  in  ordinary  cases,  as  when 
16 


242  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel.  Morgan  y.  Kennard. 

courts  provide  for  the  administration  of  vacant  successions  and  the 
property  of  minors  and  absent  heirs." 

In  the  case  of  City  of  New  Orleans  v.  Elijah  Cannon,  the  defendant 
was  sued  for  the  city  tax  of  1853,  and  was  cited  under  the  thirty-fifth 
section  of  the  consolidation  act  of  1852,  which  substituted,  in  lieu  of 
petition  and  citation,  the  constructive  service,  by  advertisement,  of  the 
tax  bill  in  the  official  newspapers  of  the  city.  Mr.  Justice  Voorhies, 
being  the  organ  of  the  court,  held  that  such  proceeding,  in  the  absence 
of  petition  and  citation,  are  not  unconstitutional,  and  that ''  summary 
proceedings  clearly  fall  within  the  term  *  due  process  of  law.'  "  10  An. 
764,  767. 

In  11  An.  375,  Chief  Justice  Merrick,  as  the  organ  of  the  court,  said : 
*'  It  is  in  the  power  of  the  Legislature  to  determine  in  what  manner 
parties  may  be  brought  into  court,  and  we  have  recently  decided,  in 
regard  to  city  taxes,  that  a  decree  rendered  upon  such  notice  is  obliga- 
tory." The  proceeding  by  rule  is  not  new  under  the  laws  of  this  State ; 
and  whenever  the  Legislature  authorizes  it,  that  form  of  remedy  may 
be  adopted  by  litigants.  The  delays  allowed  by  the  new  law  are  in  no 
sense  in  conflict  with  the  constitution  of  the  United  States.  The  delay 
of  one  day  to  answer,  if  insufficient,  would  undoubtedly  be  extended 
by  the  court,  if  requested  to  do  so.  The  Code  of  Practice  provides 
that  ''  when  the  defendant  appears,  he  may  pray  for  further  time  to 
answer,  and  the  court  may  grant  further  delay  if  necessary  for  the 
purposes  of  justice."    Art.  316. 

The  exception  that  the  law  of  January  13,  1873,  violates  section  one 
of  article  fourteen  of  the  constitution  of  the  United  States  is  utterly 
without  foundation.  It  merely  provides  a  more  speedy  remedy  for  the 
settlement  of  contests  for  judicial  offices.  ,  It  is  based  upon  sound 
considerations  of  public  policy. 

The  maintenance  of  the  rights  of  person  and  property,  the  preserva- 
tion of  the  public  peace,  security  and  order  depend  upon  the  prompt, 
certain  and  uninterrupted  administration  of  law.  In  order  to  secure 
such  administration  of  the  law,  it  is  essential  that  those  who  exercise 
power  should  be  clothed  with  unchallenged  authority.  For  this  pur- 
pose, no  doubt,  the  Legislature  of  Louisiana  passed  the  law,  providing 
for  a  speedy  trial  and  settlement  of  conflicting  claims  of  persons  to 
judicial  offices.  In  Rice  v.  De  Buys,  this  court  said :  **  Necessity  ap- 
pears to  require  that  the  possession  of  the  elective  offices  shall  be 
determined  without  the  delays  of  an  ordinary  law  suit."  5  An.  398. 
In  Borgstede  v.  Clark  the  court  said :  ''But  in  this  proceeding  no 
appeal  is  permitted,  no  matter  what  may  be  the  pecuniary  value  of  the 
office.  In  the  case  of  De  Buys  the  constitutionality  of  this  provision 
of  the  statute  was  debated.  We  sustained  its  constitutionality,  and. 
refused  to  entertain  an  appeal,  because  we  considered  the  contest  a 
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matter  of  public  concern  men  t,  and  not  a  law  suit  between  individu- 
als."   5  An.  732. 

Another  exception  to  tbe  mode  of  proceeding  is  tbat  the  suit  should 
have  been  in  the  name  of  the  claimant  Morgan  alone,  and  not  in  the 
name  of  the  State,  etc. 

We  deem  it  sufficient  to  state  that  Morgan  is  a  party  plaintiff  with 
the  State,  and  he  has  been  represented  by  private  counsel  iu  both 
courts ;  if  it  be  conceded,  therefore,  that  the  new  law  authorized  the 
sait  in  the  name  alone  of  the  party  claiming  the  office,  the  State  having 
been  joined  with  him  in  his  demand  did  not  invalidate  the  proceed- 
ings— *'  utile  per  inutile  non  vitiaturJ^  But  see  5  Wheaton  291 ;  Wal- 
lace V.  Anderson,  5  An.  732;  State  ex  rel.  Wickliffe  vs.  Delassize,  12 
An.  711. 

The  other  exceptions  are  equally  without  foundation. 

The  title  of  the  law  does  indicate  sufficiently  its  object,  and  the  law 
wa8  not  designed  to  have  any  retroactive  effect.    • 

The  suit  was  instituted  on  the  sixteenth  of  January,  1873,  after  the 
promulgation  of  the  law  in  question,  which  was  in  operation,  by  the 
terms  of  the  law,  '^  from  and  after  its  passage." 

On  the  merits,  the  question  is,  have  the  plain ti it's  proved  their 
demand ;  have  they  shown  that  P.  H.  Morgan  was  appointed  and  con- 
firmed to  the  office  of  Associate  Justice  of  the  Supreme  Court  of  the 
State  of  Louisiana  f    The  public  is  concerned  in  knowing  this  fact. 

To  determine  that  question,  it  is  necessary  to  know  if  his  appoint- 
ment was  made  by  the  Governor  of  the  State,  and  if  that  appointment 
has  been  confirmed  by  the  Senate  of  the  State  f 

The  appointment  was  made  by  P.  B.  S.  Pinchback,  who  sigus  the 
commission  as  acting  Governor  of  tbe  State  of  Louisiana.  AVas  he 
acting  Governor  of  the  State  f  We  have  no  doubt  of  the  fact.  Ue 
was  elected  President  of  the  Senate  in  December,  1871,  after  the  death 
of  Lieutenant  Governor  Dunn.  As  such  he  became  Lieutenant  Gov- 
ernor, during  the  unexpired  term  of  Oscar  J.  Dunn.  Section  15G0  of 
the  Digest  of  the  Statutes  of  this  State  provides  that  '*  in  cage  of  the 
vacancy  in  the  office  of  Governor,  the  Lieutenant  Governor  shall  be 
Governor;  in  case  of  vacancy  in  the  office  of  Lieutenant  Governor, 
the  Senate  shall  elect  a  president,  who  shall  be  Lieutenaut  Governor.*' 
Page  142. 

The  law  does  not  eay  during  his  senatorial  term,  but  that  he  "  shall 
be  Lieutenant  Governor."  If  the  Governor  had  died  or  resigned  the 
day  alter,  the  Lieutenant  Governor  would  have  become  Governor. 
Can  it  be  pretended  that  under  those  circumstances  the  office  of  Gov- 
ernor would  have  become  vacant  by  the  expiration  of  the  time  for 
^vrhich  P.  B.  S.  Pinchback  had  been  elected  a  Senator  t    We  think  not. 

He  was  Lieutenant  Governor  when  Governor  Warmoth  was  im- 


S44  SUPREME  COURT  OF  LOUISIANA, 

state  ex  Tel.  ICorgan  v.  Keim«rd. 

peached  by  the  House  of  RepresentativeB.  Daring  his  impeachment 
the  Governor  was  suspended,  and  the  '*  powers  and  duties  of  (^e 
office  devolved  upon  the  Lieutenant  G-overnor."  Oonstitntion  of  La., 
art.  53. 

Was  the  Senate,  which  confirmed  P.  H.  Morgan,  the  Senate  of  the 
State  of  Louisiana  t 

It  was  composed  of  persons,  returned  as  elected,  to  the  Secretary  of 
State,  by  tiie  returning  officers  recognized  by  this  court  to  be  the  legal 
returning  officers  at  the  late  election.    Constitution,  art.  4^. 

It  was  organized  at  the  State  House  by  those  whose  names  had  been 
furnished  by  the  Secretary  of  State  to  the  Secretary  of  the  Senate,  in 
accordance  with  the  election  law  of  this  State ;  it  was  presided  over 
by  the  Lieutenant  Governor,  and  subsequently  it  was  recognized  by 
the  acting  Governor  of  the  State,  as  a  part  of  the  General  Assembly. 
It  is  tacitly  admitted  by  the  defendant  that  the  body  of  men  who  con- 
firmed the  appointment  of  Morgan  is  the  Senate,  for  he  attacks  a  law, 
under  which  this  suit  is  brought,  enacted  by  the  General  Assembly  of 
which  this  Senate  forms  a  part,  not  on  the  ground  that  the  act  was  not 
passed  by  the  Legislature,  but  on  the  ground  that  the  law  violates  the 
constitution  of  the  State  and  of  the  United  States. 

Though  we  have  not  the  power  to  decide  who  are  the  members  of  the 
General  Assembly,  yet,  we,  as  judges,  are  bound  to  know  what  assem- 
blage of  men  constitute  the  State  Logislatnre,  for  we  are  bound  to 
know  what  are  the  laws  of  the  State,  in  order  to  adjudicate  upon  the 
rights  of  litigants  under  the  law. 

We  are  of  opinion,  therefore,  that  P.  H.  Morgan  was  duly  appointed 
and  confirmed  Associate  Justice  of  the  Supreme  Court,  vice  W.  W. 
Howe,  resigned. 

But  it  is  contended  that  during  the  recess  of  the  Senate  John  H. 
Eennard  was  appointed  Associate  Justice  of  the  Supreme  Court,  to  fill 
the  same  vacancy,  and  that  the  term  of  his  office  has  not  yet  expired. 
Article  t)I  of  the  constitution  declares  '^  the  Governor  shall  have  power 
to  fill  vacancies  that  may  happen  during  the  recess  of  the  Senate,  by 
granting  commissions,  which  shall  expire  at  the  end  of  the  next  session 
thereof,  unless  otherwise  provided  for  in  this  constitution,"  etc. 

We  deem  it  unnecessary  to  decide,  in  this  case,  whether  or  not  the 
commission  of  the  defendant  would  entitle  him  to  hold  the  office,  after 
the  appointment  and  confirmation  of  another  person  to  the  same  office, 
until  the  end  of  the  next  session  of  the  Senate ;  for,  in  this  case,  it  is 
shown  that  a  session  of  the  Senate  was  held  after  the  defendant's 
ap|)ointment  was  made,  and  that  that  session  ended  on  the  sixth  day 
of  January,  1873,  and  before  the  meeting  of  the  regular  session  of  the 
General  Assembly.  The  language  of  the  constitution  seems  too  dear 
to  admit  of  but  one  construction — **  until  the  end  of  the  next  session. 
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of  the  Senate."  It  is  not  denied  that  there  was  an  extra  session  of  the 
Greneral  Assembly  coDvened  on  the  ninth  day  of  December,  1872 }  bat 
it  is  contended  that  the  constitution  in  article  sixty -one  refers  to 
ordinary  or  regular  sessions.  The  constitution  authorizes  the  Governor 
to  convene  the  Legislature  on  extraordinary  occasions.  There  is  no 
reason  therefore  to  say  that  article  61  refers  only  to  the  regular  or 
annual  sessions  of  the  General  Assembly — and  we  can  not  construe 
article  61  in  the  manner  contended  for  by  the  defendant,  without  inter- 
polftting  the  words  regular  or  ordinary  in  the  article — which,  of  course, 
we  can  not  do.  It  is  manifest  from  article  75  of  the  constitution  that 
it  was  the  intention  of  the  framers  of  the  constitution  that  the  judges 
of  the  Supreme  Court  should  be  appointed  by  the  Governor,  ''with  the 
advice  and  consent  of  the  Senate,''  and  article  61  provides  for  a  con- 
tingency which  might  arise,  but  it  limits  the  duration  of  the  commission 
of  the  officer,  appointed  when  the  advice  of  the  Senate  could  not  be 
had,  to  the  end  of  the  ''  next  session  of  the  Senate,'^  during  which 
session  the  Governor  can,  if  he  wishes,  have  the  advice  of  the  Senate. 
This  limitation  was  a  restriction  upon  the  power  conferred  upon  the 
€k>vernor  ex  neceseitate  rei. 

There  is  no  merit  in  the  defense. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 


Howell,  J.,  concurring.  In  addition  to  the  reasons  given  by  the 
Chief  Justice  in  this  case,  in  which  I  concur,  I  desire  to  say  that  the 
right  or  title  of  either  party  to  the  office  in  controversy  is  fixed  and 
governed  by  the  Constitution  of  this  State,  and  is  in  no  manner  de- 
pendent on,  or  affected  by,  the  act  approved  fifteenth  of  January,  1873, 
which  simply  relates  to  the  form  of  proceeding  in  certain  cases,  and 
if  it  should  be  unconstitutional  in  any  or  all  of  its  provisions,  we 
would  still,  I  think,  under  our  Constitution  and  laws,  have  the  power 
to  say  who  is  prima  fade  entitled,  without  a  judicial  investigation  by 
an  inferior  tribunal,  to  a  seat  with  us  on  the  Supreme  Bench. 

The  Constitution  of  the  State  provides  that  the  Supreme  Court  shall 
be  composed  of  one  Chief  Justice  and  four  Associate  Justices,  a  ma- 
jority of  whom  shall  constitute  a  quorum ;  they  (the  five)  shall  be 
appointed  by  the  Governor,  with  the  advice  and  consent  of  the  Sen- 
ate, for  the  term  of  eight  years  (article  75) }  when  a  vacancy  happens 
during  the  recess  of  the  Senate  the  Governor  has  the  power  to  fill  it 
by  granting  a  commission,  which  shall  expire  at  the  end  of  the  next 
session  of  the  Senate  (article  61) ;  all  commissions  shall  be  in  the 
name  and  by  the  authority  of  the  State  of  Louisiana,  and  shall  be 
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sealed  with  the  State  seal,  signed  by  the  Governor,  and  countersigned 
by  the  Secretary  of  State  (article  72). 

Under  these  provisions  the  right  of  the  plaintiff,  P.  H.  Morgan,  to 
a  seat  as  Associate  Justice  of  the  Supreme  Court,  by  virtue  of  a  com- 
mission, showing  his  appointment  by  the  Governor,  with  the  advice 
and  consent  of  the  Senate,  vice  W.  W.  Howe,  resigned,  when  he  pre- 
sented it  (with  an  oath  of  office)  after  the  expiration  of  the  extra  ses- 
sion of  the  Legislature  convened  on  the  ninth  of  December,  18r2,  was 
clear.  The  defendant's  commission  was  issued  under  article  sixty-one 
of  the  constitution,  and  by  that  article  could  have  vigor,  at  the  best, 
only  until  the  expiration  of  the  above  mentioned  session,  which  occur- 
red before  the  i)laintiff  claimed  his  seat,  and  we  could  rightfully  have 
admitted  him,  or  rather  could  not  rightfully  have  prevented  him,  had 
he  insisted  on  taking  his  seat.  His  right  pHma  facie  at  least  was  equal 
to  that  of  either  one  of  us.  We  are  bound  to  know  who  compose 
the  Supreme  Bench,  and  we  knew  the  rights  of  these  parties  before 
this  suit  as  well  as  we  do  now. 

]]ut  as  each  member  of  the  Supreme  Court  must  be  appointed  by 
the  Governor,  with  the  advice  and  consent  of  the  Senate,  for  the  coo- 
stitutioual  term,  it  follows,  in  my  opinion,  that  a  commission  in  due 
form,  showing  that  an  appointment  to  fill  an  unexpired  part  of  snch 
term  has  been  made,  with  the  advice  and  consent  of  the  Senate,  is,  at 
least,  prima  facie  evidence  of  the  right  to  the  immediate  possession  of 
such  office,  whether  the  session  of  the  Senate  had  expired  or  not  at 
which  such  appointment  had  been  confirmed.  The  appointment  by 
the  Governor  without  the  aid  of  the  Senate  is  in  its  nature  and  essence 
provisional  only,  and  is  necessarily  and  immediately  superseded  by  a 
subsequent  appointment  made  with  such  aid,  it  beiug  the  mode  of 
appointment  specially  provided  by  the  constitution  for  the  Supreme 
Court. 

In  my  opinion  the  defendant  has,  by  his  pleadings,  clearly  admitted 
the  legality  and  validity  of  the  authority  under  which  the  plaintiff, 
Morgan,  claims  the  office  of  Associate  Justice.  He  does  not  directly 
assail  the  commission  issued  to  the  plaintiff,  the  official  capacity  of 
those  who  signed  it  or  the  legality  of  the  Senate  which  confiimed  the 
appointment,  or  of  the  Legislature  which  enacted  the  law  under  which 
these  proceedings  were  instituted.  Yet  as  his  exceptions  and  answer 
might  possibly  be  construed  in  reference  to  plaintiff's  allegations,  so 
as  to  raise  the  question,  I  think  it  not  inappropriate  for  this  court  to 
express  an  authoritative  opinion  thereon  in  this  case.  It  is  confirma- 
tory of  the  pleadings  and  facts  of  the  case. 

No  question  is  raised  as  to  notice  of  the  rule,  service  of  which  waa 
made  on  defendant,  else  he  would  not  have  been  in  court. 

I  really  can  not  see  any  reasonable  ground  of  defense. 
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Wtly,  J.,  dissenting.  This  is  a  contest  for  the  office  of  Associate 
Justice  of  the  Supreme  Court.  The  proceeding  is  under  act  approved 
fifteenth  of  January,  1873,  entitled  *'an  act  to  regulate  proceedings 
in  contestations  between  persons  claiming  a  judicial  office."  This  act 
provides  that  if  the  incumbent  sliall  refuse  to  vacate  the  office,  the 
^'person  so  commissioned  shall  have  the  right  to  proceed  by  rule. 
♦  •  *  Such  rule  shall  betaken  contradictorily  with  such  incumbent, 
and  shall  be  made  returnable  within  twenty-four  hours,  and  shall  be 
tried  immediately,  without  jury,  and  by  preference  over  all  other  mat- 
ters or  causes  depending  in  such  court,  and  the  judgment  therein  shall 
be  signed  the  same  day  of  rendition.  That  either  party  to  such  rule 
may  take  an  appeal  from  the  judgment  thereon,  but  such  appeal  shall 
be  applied  for  within  one  legal  day  from  the  rendition  of  the  judgment 
on  such  rule,  and  shall  be  made  returnable  to  the  Supreme  Court  within 
two  days.  The  appeal  shall  be  taken  up  in  tiie  Supreme  Court  by 
preference  over  all  other  cases,  immediately  on  the  application  of 
either  party,  and  the  judgment  thereon  shall  become  final  after  the 
expiration  of  one  legal  day,  whether  judicial  or  not.'' 

This  law  was  approved  on  the  fifteenth  day  of  January,  1873,  and  on 
the  next  day  the  plaintiff  filed  the  following  motion  or  rule  which  I 
copy  verbatim : 

*'  On  motion  of  A.  P.  Field,  Attorney  General  of  the  State  of  Lou- 
isiana, herein  appearing  upon  the  relation  of  Philip  Hickey  Morgan,  a 
resident  of  the  ])arish  of  Orleans,  and  upon  suggesting  and  giving  the 
court  to  understand  and  be  informed,  as  follows  to  wit : 

That  said  P.  H.  Morgan  was  nominated  by  the  acting  Governor  of 
the  State  to  the  Senate  thereof,  to  fill  the  vacancy  of  Associate  Justice 
of  the  Supreme  Court  of  Louisiana;  that  his  said  nomination  was 
confirmed^  that  he  was  commissioned  thereto  on  the  fourth  of  January, 
1873;  that  he  has  taken  and  subscribed  the  oath  required  by  law;  that 
he  is  entitled  and  empowered  to  execute  and  fill  the  duties  of  said 
office  according  to  law,  and  to  have  and  to  hold  said  office,  with  all  the 
powers,  privileges  and  emoluments  thereof; 

And  on  further  suggesting  that  John  H.  Kennard,  also  a  resident  of 
said  parish,  unlawfully  holds  said  office  and  executes  the  duties  thereof, 
and  claims  the  right  to  the  said  office,  and  to  the  powers,  privileges 
and  emoluments  thereof; 

It  is  ordered  that  said  John  H.  Kennard  show  cause  on  Saturday, 
January  18,  1873,  at  11  o'clock,  A.  M.,  why  it  should  not  forthwith  be 
^Lecreed  and  adjudged  that  he  is  unlawfully  holding  and  exercising  the 
duties  of  said  office  of  Associate  Justice  of  the  Supreme  Court  of  the 
State  of  Louisiana,  and  the  said  P.  H.  Morgan  be  decreed  and  adjudged 
eo titled  thereto." 

On  the  eighteenth  of  January,  1873,  the  defendant  filed  the  following 
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exception,  to  wit:  "And  now  comes  John  H.  Kennard  and  excepts- 
that  there  has  been  no  citation  issued  herein,  or  served  on  him  in  this- 
case,  and  prays  to  be  hence  dismissed  with  costs." 

On  the  same  day  the  fbllowing  exception  and  answer  was  also  filed,, 
to  wit: 

'^Now  comes  John  H.  Kennard.  defendant  in  this  snit,  and  excepts- 
to  the  nile  herein  taken  by  A.  P.  Field,  attorney  general,  on  the  rela- 
tion of  P.  H.  Morgan,  on  the  ground  that  said  proceeding  by  rale  in. 
manner  and  form  as  set  forth  in  said  rnle  is  not  authorized  by  law,  and 
further  that  the  act  of  the  fifteenth  of  January,  1873,  entitled  'an  act 
to  regulate  proceedings  in  contestations  between  persons  claiming  a 
judicial  office,'  as  to  its  first  section  is  unconstitutional  and  void,  not 
being  in  conformity  to  the  title  of  said  act. 

And,  further,  that  said  act  is  prospective  and  does  not  apply  to- 
pending  litigation. 

And,  further,  that  said  act  in  relation  to  sections  two  and  three  ia 
unconstitutional,  as  it  authorizes  proceedings  which  amount  to  a  denial' 
of  justice. 

And,  further,  that  if  said  act  is  to  be  construed  as  applicable  to  suits- 
instituted  prior  to  its  passage,  it  is  retroaotive  and  void  as  violative  or 
Article  110  of  the  Constitution. 

In  case  these  exceptions  be  overruled*  and  not  otherwise,  for  answer 
to  said  rule  this  respondent  avers  that  he  was  duly  appointed  by  the 
Crovernor  of  the  State  to  the  office  of  Associate  Justice  of  the  Supreme 
Court  of  the  State  of  Louisiana  on  the  third  day  of  December,  1872, 
vice  W.  W.  Howe,  resigned,  during  the  recess  of  the  Senate,  and  that, 
on  the  same  day  he  was  duly  qualified  and  took  possession  of  said 
office,  having  complied  with  all  legal  requirements,  and  his  term  of. 
office  has  not  yet  expired.*' 

On  the  same  day,  Saturday,  January  18, 1873,  these  exceptions  were 
overruled  by  the  court  and  the  case  was  continued  for  trial  till  Mon- 
day, tlie  twentieth  of  January,  1873,  on  which  day  the  defendant  filed 
the  tol lowing  supplemental  answer,  to  wit: 

'<  Now  comes  J.  H.  Kennard  and  for  further  answer,  prays  for  a  trial 
by  jury,  and  pleads  that  the  said  act  of  the  Legislature  under  which 
the  relator,  P.  H.  Morgan,  claims  to  proceed,  is  null  and  void  as  viola-> 
tive  of  section  one,  article  fourteen  of  the  constitution  of  the  United . 
States,  which  forbids  any  State  from  making  any  law  which  shall, 
abridge  the  privileges  or  immunities  of  its  citizens,  and  prohibits  any 
State  from  depriving  any  person  of  life,  liberty  or  property,  without 
due  process  of  law,  or  to  deny  to  any  person,  within  its  jurisdiction^, 
the  legal  protection  of  its  laws ;  and  if  said  act  is  void  this  coui't  has 
no  jurisdiction  to  proceed  by  rule  in  the  manner  and  form  as  set  forth, 
in  said  rule." 
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On  the  same  day  the  prayer  for  trial  by  jury  was  refused,  the  case 
was  tried  and  jadgment  entered  ap  for  the  plaintiff.  The  defendant 
immediately  took  this  appeal. 

I  have  copied  all  the  pleadings  and  noted  the  orders  of  court,  be- 
cause I  differ  with  the  majority  of  the  court  as  to  an  issue  upon  which 
they  pass,  which  issue  I  maintain  is  not  raised  in  the  pleadings; 
therefore  all  that  the  majority  of  the  court  soy  in  reference  to  that 
point,  to  wit :  the  legality  of  the  Pinchback  government,  is  in  my 
judgment  a  mere  obiter  dictum^  and  utterly  without  judicial  effect. 
The  evidence  upon  which  the  observation  of  the  court  on  this  point  ifi 
based  was  excepted  to  by  the  defendant  on  the  ground  of  irrelevancy. 
It  being  offered  to  prove  an  issue  not  raised  by  the  pleadings,  I  think 
the  exception  was  well  taken  and  the  evidence  should  not  have  been 
received.  Having  copied  the  pleadings  I  now  copy  the  bill  of  excep<^ 
tione,  in  order  that  it  may  appear  whether  ^  ^  evidence  excepted  to 
was  pertinent  to  the  issues  made  up  by  the  plaintiff  and  the  defendant. 
It  is  as  follows  : 

"  Be  it  remembered  that  on  the  trial  of  this  cause  the  defendant  filed 
a  prayer  for  a  jury,  as  by  the  said  prayer  in  the  record  will  more  fully 
appear }  but  the  court  overruled  the  said  application,  and  refused  to 
permit  the  defendant  to  have  said  jury,  to  which  ruling  the  defendant 
then  and  there  excepted,  on  the  ground  that  he  was  thereto  entitled 
by  the  constitijtion  of  the  United  States. 

And  be  it  fnrther  remembered  that  in  the  trial  of  this  cause  the 
plaintiff  offered  in  evidence  the  following  documents. 

JFirst — '^Extract  of  the  minutes  of  the  extra  session  of  the  Senate  of 
the  State  of  Louisiana,  held  January  4,  1873,'^  and  hereto  annexed : 

Second — *'  List  of  the  Senators  of  Louisiana,  certified  by  P.  G.  Des- 
londe.  Secretary  of  State,"  and  annexed  hereto. 

Third — ''An  official  notice  in  the  New  Orleans  Republican  of  De- 
cember 9,  1872,  on  the  fifth  page  thereof,  being  compiled  returns 
signed  by  John  Lynch  and  others,  returning  officers,  declaring  certain 
persons  elected  Senators  of  the  State  of  Louisiana,"  and  hereto  an- 
nexed. 

Fourth — ''  The  record  in  the  case  of  the  State  ex  rel.  Attorney  Gren- 
eral  vs.  Jack  Wharton  and  others,  No.  18  of  the  Superior  District 
Court." 

And  to  the  introduction  of  each  and  every  one  of  said  documents 
the  defendant  objected,  on  the  ground  that  the  same,  and  each  of  the 
same,  were  irrelevant  thereto;  but  the  court  in  each  instance  over- 
ruled the  objection,  and  admitted  said  documents,  severally,  in  evi- 
dence; and  to  said  rulings,  and  each  of  them,  the  defendant  then  and 
there  duly  excepted,  and  reserves  this  his  bill.    ' 

The  prayer  for  jury  was  asked  only  on  the  twentieth  instanti  and 
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after  the  case  had  been  began  on  the  eighteenth  and  oontinned,  and 
the  court  on  this  accoant  and  because  the  law  was  not  deemed  uncon- 
stitutional, denied  the  prayer. 

Now  what  are  the  issues f  It  is  alleged  in  the  rule  that  on  the  fourth 
January,  1873,  P.  H.  Morgan  was  duly  appointed  by  the  Acting  Gov- 
ernor and  confirmed  by  the  Senate ;  that  he  has  taken  the  oath  of 
office,  and  is  entitled  to  the  possession  of  the  office  of  Associate  Jus- 
tice; that  J.  H.  Kennard  unlawfully  holds  said  office,  and  claims  the 
right  to  exercise  it,  and  also  the  privileges  and  emoluments  thereof. 
Upon  these  averments  it  is  asked  that  Kennard  be  decreed  to  be 
unlawfully  holding  said  office,  and  that  Morgan  be  adjudged  entitled 
thereto. 

To  this  the  defendant  has  not  pleaded  the  general  denial.  He  simply 
■excepts  to  the  form  of  the  proceedings;  pleads  the  unconstitutionality 
of  the  act  of  fifteenth  January,  1873,  and  alleges  that  on  the  third  day 
of  December,  1872,  he  w^s  appointed  to  said  office  by  the  Governor, 
during  the  recess  of  the  Senate  -,  that  he  qualified  and  took  possession 
thereof,  and  that  **his  term  of  office  had  not  yet  expired.'' 

Under  these  simple  issues  what  relevancy  can  be  found  for  the  in- 
troduction of  a  document  containing  a  list  of  the  Senators  certified  by 
Deslonde,  Secretary  of  State;  an  extract  from  the  New  Orleans  Re- 
publican showing  the  compiled  returns  signed  by  John  Lynch  and 
others,  declaring  certain  persons  elected  Senators  of  the  State ;  and 
the  record  of  tlie  case  of  the  State  ex  rel.  Attorney  General  v.  Jack 
Wharton  and  others  ? 

Why  should  this  case  be  encumbered  with  such  documents,  which 
have  no  more  relevancy  to  the  issues  presented  by  the  parties  than 
they  have  to  any  other  law  suit  pending  in  any  of  the  district  courts 
of  the  parish  of  Orleans  ? 

Indeed  if  these  documents  are  pertinent  to  the  issues  of  this  case, 
then  we  had  as  well  abolish  the  rule  that  proof  may  be  refused  for 
irrelevancy,  that  the  plaintiff  can  not  prove  what  he  has  not  alleged. 

The  list  of  the  Senators,  the  returns  of  John  Lynch  and  others,  and 
the  case  of  Jack  Wharton,  have  no  more  to  do  with  the  allegations  of 
the  plaintiff  and  the  defendant  in  this  suit,  than  the  list  of  the  jurors 
of  the  First  District  Court,  the  returns  of  the  Presidential  electors  and 
any  transcript  that  may  be  found  in  the  clerk's  office  of  the  Supreme 
Court  would  have  to  do  with  it. 

The  defendant  does  not  plead  that  the  statute  of  the  fifteenth  of  Jan- 
uary, 1873,  is  void,  for  want  of  authority  in  its  authors  to  act  as 
members  of  the  General  Assembly;  nor  does  he  aver  that  the  com- 
mission issued  to  P.  H.  Morgan  is  invalid  because  Pinchback  had 
no  authority  to  act  as  Governor ;  no  such  issues  have  been  made  by 
Jthe  pleadings. 
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The  questions  are,  is  the  act  of  flfteeDth  January,  1873,  providing  a 
remedj  so  summary,  constitutional,  and  is  the  term  of  office  of  J.  H. 
Eennard  expired  f 

Believing  that  these  are  the  issues  presented  in  this  ease,  I  feel  con- 
strained to  express  my  opinion  that  the  observations  of  tlie  majority 
of  the  court  iu  regard  to  the  late  Acting  Governor  of  the  State,  the 
organization  of  the  General  Assembly,  and  the  legality  of  the  late 
extra  session  thereof,  are  remarks  not  necessary  to  the  decision  of  this 
case,  and  are  merely  opinions  outside  of  the  issues  involved  in  this 
controversy,  and  therefore  not  obligatory. 

I  find  that  the  first  section  of  the  act  of  the  fifteenth  of  January, 
1873,  declaring  that  the  commission  is  prima  fade  proof  of  the 
right  of  the  holder  to  the  immediate  possession  of  the  office,  is  not 
covered  by  the  title:  **An  act  to  regulate  proceedings  between  persons 
claiming  a  judicial  office,"  and  for  that  reason  it  is  repugnant  to 
article  114  of  the  constitution  and  void. 

I  find  from  the  record  that  there  was  no  citation,  service  of  citation, 
or  anything  equivalent  thereto;  and  that  the  defendant  was  not  served 
even  with  a  copy  of  the  rule  upon  which  this  action  is  based.  His 
exception  on  this  ground  was  undoubtedly-  well  taken. 

Citation,  or  some  notice  equivalent  thereto,  is  the  foundation  of  the 
action  ;  and  a  proceeding  without  it  is  utterly  void,  unless  the  defend- 
ant waives  it  and  voluntarily  enters  an  appearance.     C.  P.  206. 

The  act  of  fifteenth  January,  1873,  authorizing  the  proceeding  by 
rule,  does  not  dispense  with  the  law  requiring  citation  or  notice.  On 
the  contrary,  it  declares  that  "such  rule  shall  be  taken  contradictorily 
with  such  incumbent,  and  shall  be  made  returnable  within  twenty- 
four  hour  hours,  and  shall  be  tried  immediately  without  jury,"  etc.  'I 
understand  from  this  statute  that  citation  or  notice  of  the  rule  shall  be 
served,  and  that  it  shall  be  returnable  within  twenty-four  hours  from 
the  time  of  service.  This  seems  to  be  a  fair  interpretation  of  the 
statute,  because  it  must  be  construed  with  reference  to  article  206, 
C.  P.,  and  other  laws  requiring  notice  of  judicial  proceedings. 

If  the  law,  however,  requires  the  rule  to  be  returnable  within 
twenty -four  hours  from  the  time  it  is  filed,  and  the  trial  to  begin 
immediately,  I  think  it  contravenes  the  constitution  of  this  State  and 
the  constitution  of  the  United  States,  because  a  proceeding  under  it 
would  practically  deny  the  defendant  of  some  legal  right  without  due 
process  of  law.  Due  process  of  law  implies  a  fair  hearing  before 
Judgment.  Cooley\s  Constitutional  Limitations,  page  353  et  seq.,  and 
authorities  there  cit^d. 

To  be  a  fair  hearing,  there  must  be  legal  notice  of  the  demand,  and 
a  reasonable  delay  allowed  ior  preparing  the  defense. 

In  my  opinion,  the  statute  under  which  this  rule  is  taken  does  not 
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allow  Bach  delay.  It  authorizes  a  proceeding  by  which  the  defendant 
in  this  case  is  deprived  of  his  legal  right  to  the  office  of  Associate 
Justice  of  the  Supreme  Court  without  due  process  of  law. 

The  defendant  is  deprived  of  a  legal  right  without  citation  or  legal 
notice  of  the  proceeding,  and  without  reasonable  delay  to  prepare  and 
make  his  defense. 

The  statute  as  applied  to  this  case,  in  my  judgment,  contravenes 
the  constitution  of  this  State  and  the  constitution  of  the  United 
States,  and  it  is  therefore  void.  On  this  ground  I  think  the  demand 
of  the  plaintiff  should  be  dismissed. 

On  the  merits  I  find  that  the  defendant  was  duly  commissioned  as 
Associate  Justice  of  the  Supreme  Court  on  the  third  of  December, 
1872,  during  the  recess  of  the  Senate ;  that  he  took  the  required  oath 
of  office  and  entered  regularly  on  the  duties  thereof.  Ue  was  ap- 
pointed under  Article  61  of  the  Constitution,  which  declares  that  "  the 
Governor  shall  have  power  to  fill  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions,  which  shall  expire 
at  the  end  of  the  next  session  thereof."  *  *  *  «  Article  17  declares 
that  *'  the  General  Assembly  shall  meet  annually  on  the  first  Monday 
of  January."  •  *  •  •  Article  64  provides  that  the  Grovernor 
^'may  on  extraordinary  occasions  convene  the  Greneral  Assembly.'^ 
•  •  »  «  ]^ow  in  order  to  ascertain  whether  the  term  for  which  the 
defendant  was  appointed  has  expired,  it  is  necessary  to  determine  the 
exact  meaning  of  that  part  of  Article  61  which  says  Ms  term  '*  shall 
expire  at  the  end  of  the  next  session"  of  the  General  Assembly.  Does 
it  mean  at  the  end  of  the  next  regular  session  or  the  end  of  the  next 
extra  session  ?  Was  that  clause  used  in  reference  to  Article  17  fixing^ 
the  beginning  of  the  regular  sessions  on  the  first  Monday  of  January 
annually  ;  or  was  it  used  in  reference  to  Article  64,  giving  the  Grov- 
ernor the  right,  on  extraordinary  occasions,  to  convene  the  Greneral 
Assembly  ?  I  believe  the  clause  was  used  with  reference  to  the  regular 
sessions  provided  for  in  the  Constitution,  and  not  in  reference  to  such 
extra  sessions  as  extraordinary  occasions  might  demand ;  that  Article 
61  refers  to  the  normal  state  of  things  and  not  to  the  extraordinary  or 
abnormal.  As  the  regular  session,  beginning  on  the  first  Monday  of 
January,  1873,  has  not  yet  expired,  I  believe  the  term  for  which  Judge 
Kennard  was  appointed,  under  Article  61  of  the  Constitution,  has  not 
expired,  and,  therefore,  the  action  of  the  plaintiff  is  premature,  and 
his  demand  should  be  rejected. 

For  the  reasons  stated  I  feel  constrained  to  dissent  in  this  case. 

Writ  of  error  to  the  Supreme  Court  of  the  United  States,  granted  by 
Judge  Bradley,  and  filed  Feb.  5,  1873. 
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No.  4655. 
William  B.  Kbhp  v.  E.  P.  Ellis. 

Tbe  provisions  of  the  act  of  the  Legislatnre,  No.  39,  1873,  for  transferring  cases  are  not 

repTtgnant  to  articles  83,  90  and  114  of  the  State  Gonstitation. 
The  Warmoth  commissions  that  vere  issued   before  the  general  election  returns  were 

reported  and  promulgated  by  the  returning  oflEleers  of  the  State,  are  null  and  Toid. 
The  court  wHl  take  judicial  cognisance  of  that  irregularity  which  renders  the  issuing  of 

a  commission  null  and  void,  as  having  been  done  in  contravention  of  positive  law. 
A  commission  issued  by  the  Governor  must  be  recognized  as  having  legal  force,  when  it 

bears  prima  faeU  evidence  of  genuineness  and  validity,  and  nothing  to  the  contrary 

Is  shown. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleaos. 
HawJcina,  J.  ff.  C.  IHbble  €md  M.  F.  BuBsel,  for  plaintiff  aud 
appellee.  J.  R,  Muse  and  T.  <&  J,  ElUa^  for  defendant  and  appellant. 
Justices  concurring :  Ludeling,  Taliaferro,  Howell,  Morgan. 
Taliaerro,  J.  William  B.  Kemp  and  Ezekiel  P.  Ellis  contend  for 
the  office  of  District  Judge  of  the  Sixth  Judicial  District  of  the  State. 
Each  claims  to  be  legally  entitled  to  the  office.  Each  claims  to  liave 
been  duly  elected  to  that  office  at  the  general  election  held  on  the 
fourth  of  November,  1872,  and  each  presents  a  commission  purporting 
to  have  been  issued  under  the  authority  ot  the  State,  but  by  different 
persons  acting  at  different  times  as  Governor  of  the  State. 

This  proceeding  was  commenced  in  the  parish  of  Tangipahoa,  and 
what  adds  to  the  complications  presented  there  are  two  persons  claim- 
ing the  office  of  Parish  Judge  of  that  parish,  C.  J.  Bradley  and  J.  W. 
Addison.  The  contestants  for  the  office  of  District  Judge  severed  in 
their  recoguition  of  a  legal  parish  judge. 

Kemp  presented  in  that  parish  a  petition  addressed  to  the  judge  of 
the  Sixth  Judicial  District  setting  up  his  title  to  that  office  and  prayed 
that  Ellis  be  cited  to  show  cause  why  the  petitioner  should  not  be 
declared  entitled  to  the  office  and  to  be  inducted  into  it.  Upon  this 
petition  he  rendered  an  order  recusing  himself  and  referring  the  case 
to  C.  J.  Bradley  as  parish  judge  for  investigation  aud  decision.  This 
order  was  rendered  on  the  tenth  of  February,  1873.  On  the  second  of 
January  previously  a  suit  was  insituted  in  the  parish  of  St.  Helena, 
one  of  the  parishes  of  the  bixth  Judicial  District,  by  the  attorney  of 
the  District,  against  Kemp,  praying  that  he  be  declared  an  usurper,  and 
that  Ellis  be  declared  legally  entitled  to  the  office  of  district  judge. 

About  the  same  time  a  similar  action  was  brought  in  the  parish  of 
Tangipahoa  against  Bradley  in  the  interest  of  Addison,  claiming  to  be 
the  lawful  parish  judge  of  that  parish.  This  suit  was  brought  in  the 
District  Court,  and  in  pursuance  of  the  prayer  of  the  petition,  Ellis 
acting  as  district  judge,  granted  an  injunction  against  Bradley,  pro- 
hibiting him  from  discharging  the  duties  of  parish  judge.  In  this  state 
of  affairs,  on  the  eighth  of  March^  Kemp  filed  in  the  Superior  Court  of 
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the  parish  of  Orleans,  an  application  under  the  act  of  the  Legislature- 
approved  the  fifth  of  March,  1873,  numbered  39,  to  regulate  proceed- 
ings in  contestations  between  persons  claiming  judicial  office,  to  have 
his  case  against  Ellis  transferred  to  that  court. 

An  order  was  accordingly  rendered  by  the  Superior  Court,  addressed 
to  Bradley  as  x)arish  judge  of  Tangipahoa,  directing  him  to  transfer  the 
case,  which  was  accordingly  done  under  an  order  rendered  by  him  on 
the  eighth  of  March,  1873.  When  the  case  was  opened  in  the  Supe- 
rior Court,  the  defendant  filed  a  motion  to  rescind  the  orders  and  pro- 
ceedings under  which  the  transfer  of  the  case  was  made,  alleging  as 
grounds  in  support  of  this  motion  that  the  provisions  of  s:iid  act  No. 
39  for  transferring  causes  is  repugnant  to  articles  83  and  90  of  the 
State  constitution ;  that  the  plaintiff's  order  recusing  himself  and  trans- 
ferring the  case  to  C.  J.  Bradley,  as  parish  judge,  was  null  and  of  no 
effect,  because,  by  the  plaintiff's  own  showing,  he  was  not  at  that 
time  the  acting  district  judge  of  the  district;  that  he  could  make  ua 
order  in  his  own  case  affecting  the  rights  of  the  defendant;  that  the 
legal  parish  judge  of  Tangipahoa  was  not  incompetent  to  try  the 
case;  that  C.  J.  Bradley  was  not  at  the  time  he  made  the  order  of 
transfer  the  a/cting  parish  judge  ot  the  parish  of  Tangipahoa,  and  could 
not  take  cognizance  of  t&e  proceeding  in  any  manner. 

The  defendant  also  excepted  on  various  grounds  to  any  action  being 
taken  in  the  case  by  the  Superior  Court.  He  alleges  that  that  court 
has  no  jurisdiction  ratione  materiof  or  raiione  personce,  the  parties  and 
the  subject  matter  bein<f  without  the  limits  of  the  parish  of  Orleans^ 
and  that  the  act  No.  39,  of  July  15,  1873,  in  that  respect  violates 
article  83  of  the  constitution;  that  it  is  in  violation  of  article  114  of 
the  constitution,  as  the  different  objects  embraced  in  the  act  are  not 
set  out  in  its  title ;  that  it  is  an  ex  post  facto  law ;  that  the  same  sait 
for  the  same  object  and  between  the  same  parties  is  now  pending  in 
the  district  court  of  the  parish  of  St.  Helena,  and  he  therefore  pleads 
lis  pendens.  In  his  answer  to  the  merits,  the  defendant  alleges  that  at 
the  general  election  held  on  the  fourth  of  November,  1872,  he  waa 
duly  elected  district  judge  of  the  Sixth  Judicial  District,  and  in  pur- 
suance thereof  he  was  regularly  commissioned  by  the  Governor  of  the 
State,  and  qualified  under  that  commission  by  filing  his  oath  of  office 
with  George  E.  Bovee,  Secretary  of  State. 

On  hearing  the  case  in  the  court  below  the  judge  rendered  judgment 
in  favor  of  the  plaintiff  and  the  defendant  has  appealed.  The  excep- 
tion taken  by  the  defendant  to  the  legality  ot  the  transfer  of  the  caaa* 
will  first  be  considered.  Article  112  of  the  State  Constitution  pro- 
vides that  '*  the  General  Assembly  shall  provide  by  law  for  all  change 
of  venue  in  civil  and  criminal  cases."  The  principle  on  which  a 
change  of  venae  is  accorded,   either  in  civil  or  criminal  cases,  ia 
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grounded  iu  coosideratioDS  of  public  policy  to  secure  to  parties  whose 
rights  are  at  stake  in  legal  controversies  a  fair  and  impartial  trial.  At 
the  domicile  of  the  parties  it  not  unfrequently  happens  that  partialities 
exists  in  the  public  mind  in  favor  of  one  of  the  litigants  and  undue 
prejudices  against  the  other.  One  of  them  througii  the  advantages  of 
wealth,  family  connections,  popularity,  or  a  predominance  of  political 
feeling,  or  some  other  adventitious  circumstance,  might  have  a  con- 
trolling influence  in  his  own  vicinity  which  would  place  his  adversary 
at  great  dL<advantage  in  a  contest  with  him  at  law.  Hence  a  party 
litigant  on  making  a  declaration  under  oath  that,  from  any  safBcient 
cause  specially  set  forth  he  fears  he  would  be  unable  to  obtain  a  fair 
trial,  may  obtain  a  change  of  venue.  Revised  Statutes,  p.  760.  The 
act  No.  '^9  of  March  5, 1873,  to  obviate  the  difficulties  that  would  ensue 
from  au  inability  arising  from  any  cause  to  obtain  a  decision  of  a  con- 
troversy for  a  judicial  office,  provides  against  such  a  contingency. 
Section  third  of  that  act  provides  that  ''  in  case  of  recusation  or  ina- 
bility from  Siny  cause  whatever  the  judge  or  judges  of  the  parish  or 
district  wherein  the  persons  so  contesting  shall  reside  shall  be  unable 
to  act,  then  and  in  that  case  the  plaintiff  in  said  rule  may  take  said 
rule  before  the  judge  of  the  adjoining  parish  or  judicial  district,  or  to 
the  Superior  Court  at  New  Orleans,  as  he  may  deem  advisable,  and  in 
cases  now  pending  in  which  contestation  between  persons  claiming 
judicial  office  is  the  subject  matter  at  issue,  either  party  shall  have  the 
right  to  have  his  cause  removed  to  the  adjoining  parish  or  judicial 
district,  or  to  the  Superior  Court  at  New  Orleans,  upon  application  to 
the  judge  of  any  adjoining  parish  or  judicial  district,  or  Superior 
Court  at  New  Orleans,  and  affidavit  of  tho  recusation  or  inability  of 
the  judge  to  act  from  any  legal  cause,  and  upon  the  party  filing  said 
application  and  affidavit,  the  court  shall  by  order  direct  the  removal 
of  such  cause,  and  the  record  shall  thereupon  be  transferred  to  the 
8a.id  court ;  and  in  case  of  inability  on  the  part  of  the  party  applying 
to  obtain  said  record,  or  a  duly  certified  copy  thereof,  sworn  copies  of 
the  record  may  be  filed  with  the  court,  and  the  case  shall  thereupon  be 
tried  in  same  manner  as  if  the  original  record  was  with  the  court;* 
provided,  that  before  any  case  so  removed  at  the  instance  of  any  party 
shall  be  proceeded  with,  the  court  making  the  removal  shall  require- 
that  the  adverse  party  shall  have  twenty-four  hours*  notice,  With  an 
additional  twenty -four  for  every  ten  miles  his  place  of  residence  may 
be  from  the  court.'* 

The  plaintiff,  as  we  have  seen,  filed  a  suit  in  the  District  Court  of 
the  parish  of  Tangipahoa,  in  the  Sixth  Judicial  District,  on  the  tenth 
of  February,  1873,  setting  up  claim  to  the  office  of  district  judge  of 
that  district.  He  brought  this  action  under  the  act  No.  39  of  fifteenth 
of  January,  1873.    He  entered  an  order  recusing  himself,  and  referred 
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the  matter  for  decision  to  C.  J.  Bradley,  as  parish  jadge  of  the  parish 
of  Tangipahoa.  A  suit  under  the  intrusion  act  had  previouslj  been 
instituted  in  the  interest  of  Addison,  claiming  the  office  of  parish  judge 
of  that  parish^  and  in  that  suit  Ellis  had  rendered  an  order  on  the  third 
of  January,  1873,  granting  an  injunotion  prohibiting  Bradley  from 
discharging  the  duties  of  parish  judge  of  the  parish  of  Tangipahoa. 
This  fact  was  alleged  and  sworn  to  by  the  plaintiif  in  his  motion 
before  the  Saperior  Court  to  have  the  cause  transferred  to  that  court. 
He  might  have  had,  for  aught  that  appears,  valid  objections  to  having 
the  case  instituted  against  him  under  the  intrusion  act  in  the  interest 
of  his  competitor,  tried  before  the  parish  judge  of  the  parish  of  St. 
Helena;  at  all  events  that  suit  did  not  prevent  him  from  resorting  to  a 
different  form  of  action  in  his  own  case,  and  that  form  which  is  specially 
presented  by  law  for  the  decision  of  contestations  for  judicial  offices. 

Each  of  these  contestants  charges  that  the  other  is  devoid  of  legal 
right  to  the  office  in  controversy. 

Kemp  sets  forth  in  his  petition  that  the  defendant,  Ellis,  "  assumes 
to  exercise  the  duties  and  functions  of  district  judge  of  the  said  Judi- 
cial District  of  Louisiana  wrongfully,  illegally  and  in  contravention 
of  the  rights  of  this  petitioner  as  herein  set  forth,  pretending  and 
claiming  to  be  the  judge  of  said  district,"  etc. 

In  the  intrusion  suit  of  Ellis  against  Kemp  it  is  alleged  that  ''Wil- 
liam Breed  Kemp,  of  St.  Helena  parish,  has  unlawfully  set  up  claim 
and  title  to  said  office,  and  has  usurped  and  intruded  into  the  same 
without  the  shadow  of  an  honest  or  legal  title.*'  The  petition  prays 
that  ''he  be  decreed  to  be  an  intruder  and  usurper,  and  perpetually 
excluded  from  said  office,''  etc.  Each  of  the  parties  swears  to  the 
truth  of  the  allegations  in  their  pleadings. 

The  parish  judge  of  St.  Helena  to  whom  the  case  of  Ellis  v,  Kemp 
was  referred,  granted  an  order  that  an  injunction  issue  as  prayed  for, 
restraining  Kemp  from  acting  or  assuming  to  act  as  judge  of  said  dis- 
trict. 

We  conclude  that  the  plaintiff  had  the  right  to  have  the  case  trans- 
ferred. 

The  next  inquiry  is  had  C.  J.  Bradley  the  right  to  render  the  order 
of  transfer  Y 

And  now,  under  the  confused  state  of  litigation  that  appears  to  exist 
in  that  judicial  district  in  relation  to  judicial  offices,  and  the  contra- 
dictory evidence  we  find  in  the  record,  to  enable  us  to  decide  the 
question  it  becomes  necessary  for  us  to  determine  incidentally  which 
of  the  two  claimants  of  the  office  of  parish  judge  of  the  parish  of  Tangi- 
pahoa h&d  prima  facie  the  right  to  render  the  order  of  transfer.  Each 
of  these  parties,  like  the  contestants  for  the  district  judgeship,  presents 
a  commission.    The  commission  of  Addison  is  datedf  December  4, 1872, 
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And  was  issaed  by  Governor  Warmoth.  Bradley  holds  the  commission 
of  Governor  Kellogg,  dated  twenty -fourth  Jannary,  1873.  We  have 
several  times  decided  that  the  Warmoth  commissions  that  were  issaed 
like  the  one  in  the  present  case,  before  the  general  election  returns  were 
reported  and  promulgated  by  the  returning  officers  for  the  State,  are 
null  and  void.  Bradley,  therefore,  holding  a  commission,  regular  and 
legal  on  its  face,  must  be  considered  as  prima  fade  entitled  to  the  office, 
And  therefore  that  he  had  the  right  to  render  the  order  of  transfer. 

On  the  merits  the  case  is  to  be  disposed  of  under  the  provisions  of 
the  law  enacted  on  the  fifth  of  March,  1873,  number  39.  The  question 
then  is  which  of  the  contestants  holds  the  legal  and  valid  commission  ? 
The  defendant's  commission  was  issued  by  Governor  Warmoth  on  the 
fourth  day  of  December,  1872,  before  the  general  election  returns  had 
been  officially  made  out  and  promulgated  as  required  by  law,  and 
before  he  could  legally  issue  a  commission.  The  court,  as  was  said  in 
the  case  of  Collin  t;.  Knoblock,  lately  decided,  will  take  judicial 
cognizance  of  that  irregularity  which  renders  the  issuing  of  a  com- 
mission null  and  void,  as  having  been  done  in  contravention  of  positive 
law. 

The  plaintiff  holds  the  commission  of  Governor  Kellogg,  issued  on 
the  twenty-fourth  of  January,  1873. 

This  commission  bears  prima  facie  evidence  of  its  genuineness  and 
validity,  and  nothing  to  the  contrary  being  shown,  must  be  recog- 
nized as  having  legal  lorce.  The  reasons  assigned  in  the  case  of  Col- 
lin t;.  Knoblock  apply  in  the  general  to  this  case.  It  becomes  unneces- 
sary to  pass  upon  the  various  bills  of  exceptions  found  in  the  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Superior  Court  be  affirmed  with  costs. 


Wyly,  J.,  dieeenting:  This  suit  for  the  office  of  judge  of  the  Sixth 
Judicial  District  was  brought  at  the  domicile  of  the  defendant  in  the 
parish  of  Tangipahoa.  It  was  subsequently  transferred  to  the  Supe- 
rior District  Court,  parish  of  Orleans,  and  there  was  rendered  the 
judgment  in  favor  of  the  plaintiff  which  a  majority  of  this  court 
affirms. 

The  first  question  is,  had  the  Superior  District  Court  jurisdiction  of 
the  casef 

If  the  jurisprudence  of  this  State  is  settled  upon  any  point,  it  is 
that  a  defendant  must  be  sued  at  his  domicile,  as  provided  by  article 
162,  C.  P.,  except  in  the  cases  expressly  excepted  from  the  operation 
of  that  article.  It  has  been  repeatedly  decided  that  the  law  alone 
£^ve8  jurisdiction,  and  the  parties  can  not  by  consent  supply  the  want 
of  jurisdiction. 
17 
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In  the  case  of  Watkins,  21  An.  258,  there  was  a  controversy  for  the 
office  of  judge  of  the  Eleventh  District  Court,  and  the  suit  was  brought 
before  Judge  Levisee,  of  the  Tenth  District  Court.  This  court  of  it» 
own  motion  dismissed  the  suit^  because  it  appeared  that  Watkins' 
domicile  was  not  in  the  Tenth  District,  parish  of  Caddo,  but  in  the 
Eleventh  District,  parish  of  Claiborne;  and  this  court  held  that  be- 
cause the  judge  of  the  Eleventh  District  Court  was  interested  and 
could  not  try  the  ca^e,  it  did  not  follow  that  the  Ruit  might  be  brought 
before  the  judge  of  the  Tenth  District  Court  j  that  article  90  of  the 
constitution  ''has  directed  how  a  case  may  be  tried  when  the  judge  of 
the  court  is  interested." 

This  article  directs  that  when  the  district  judge  is  interested  in  the 
suit,  he  shall  call  upon  the  parish  judge  to  try  the  case. 

When,  therefore,  this  suit  was  brought  in  tlie  district  court,  parish 
of  Tangipahoa,  the  district  judge,  who  was  interested,  very  properly 
entered  an  order  recusing  himself,  and  calling  upon  the  parish  judge 
to  try  the  case.     Thus  far  the  proceeding  was  regular. 

Subsequently,  to  wit :  on  the  eighth  March,  1873,  the  judge  of  the 
Superior  District  Court  of  the  parish  of  Orleans  granted  an  order 
requiring  tlie  transfer  of  the  case  to  his  court  for  trial,  and  in  pursu- 
ance thereof  Judge  Bradley,  the  parish  judge  of  the  parish  of  Tangi- 
pahoa, who  had  been  called  by  the  plaintiff  to  try  the  case,  ordered 
the  transfer  thereof,  as  required  by  the  judge  of  the  Superior  District 
Court.  The  sole  ground  upon  wliich  the  transfer  was  ordered  was  an 
averment  in  the  motion  and  affidavit  presented  to  the  Superior  Dis- 
trict Court,  "that  the  said  E.  P.  Ellis,  illegally  assuming  to  be  judge 
of  the  said  judicial  district,  issued  a  writ  of  injunction,  at  the  suit  of 
one  John  W.  Addison,  against  the  aforesaid  Bradley,  parish  judge, 
injoiiiing  and  restraining  him  from  hearing  and  determining  said  suit 
or  proceeding  instituted  by  this  appearer  against  the  said  Ellis,  as 
aforesaid,  and  that  by  reason  of  said  injunction  said  Bradley,  parish 
judge,  is  unable  to  act." 

The  law  upon  which  the  judge  of  the  Superior  District  Court  based 
his  order  is  section  three  of  act  No.  39  of  the  acts  of  1873. 

Thaf  statute,  however,  only  authorizes  the  judge  of  the  Superior 
District  Court  to  order  the  removal  of  a  cause  from  the  district  wherein 
the  parties  contesting  shall  reside,  upon  the  application  and  ^'affidavit 
of  the  recusation  or  inability  of  the  judge  to  act  from  any  legal  cause.'* 
•  *  ♦  *  Now  the  question  is,  was  the  parish  judge  of  the  parish  of 
Tangipahoa  unable  to  act  by  reason  of  the  injunction  referred  to  in 
the  motion  for  removal  of  the  cause  ?  Was  it  in  the  power  of  Judge 
Ellis,  the  defendant  in  this  suit^  to  issue  an  injunction  or  grant  any 
order  preventing  the  parish  judge  from  trying  this  case  ¥  I  think  not. 
If  Judge  Bradley  was  the  lawful  parish  judge,  as  the  majority  of  this 
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court  decides,  he  bad  the  right  to  hear  and  determine  the  controversy 
between  the  plaintiff  and  defendant  for  the  office  of  district  judge ; 
and  no  order  issued  by  either  of  the  contestants  could  destroy  the 
jurisdiction  conferred  on  him  by  Article  90  of  the  Constitution.  If 
Judge  Bradley  was  not  the  lawful  parish  judge,  Judge  Addison  was, 
and  there  was  no  injunction  nor  any  x>retext  whatever  to  defeat  his 
jurisdiction  of  the  case.  If  it  was  not  in  the  power  of  Kemp  and  Ellis 
by  consent  to  give  the  Superior  District  Court  jurisdiction  of  their  case, 
as  was  expressly  decided  in  the  case  of  Watkins,  how  could  they,  or 
either  of  them,  grant  an  order  divesting  the  parish  judge  of  the  parish 
of  Tangipahoa  of  the  jurisdiction,  expressly  conferred  by  Article  90  of 
the  Constitution.  If  the  case  of  Watkins  and  the  other  decisions  of 
this  court  on  the  same  subject  mean  anything,  they  mean  that  the 
jurisdiction  of  the  judge  at  the  proper  forum  can  not  be  defeated  by 
any  act  or  contract  of  the  parties.  At  the  time  this  case  was  trans- 
ferred to  the  Superior  District  Court  the  parish  judge  of  the  parish  of 
Tangipahoa  alone  Lad  jurisdiction,  and  there  was  no  legal  cause  ren- 
dering him  unable  to  act.  If  Judge  Bradley  had  jurisdiction  to  order 
the  transfer  of  the  cause  to  the  Superior  District  Court,  it  was  because 
he  was  the  acting  parisli  judge;  he  swears  he  was  the  acting  parish 
judge,  and  if  so  why  had  he  not  jurisdiction  to  try  the  case,  tliere 
being  no  recusation  ou  his  part  nor  any  pretext  for  a  cause  of  recusa- 
tion. 

In  my  opinion,  a  sound  construction  and  indeed  the  obvious  meaning 
of  section  3  of  act  No.  89  of  the  acts  of  1873  is,  that  the  inability  of 
the  judge  to  act,  rendering  a  removal  of  the  cause  necessary,  is  an 
actual  inability,  arising  from  ^'a  legal  cause,"  and  not  a  sham  or  appa- 
rent inability  arising,  as  in  the  case  before  us,  from  an  absurd  order 
issued  by  one  of  the  litigants  in  the  suit  pending  before  the  parish 
judge.  There  is  no  pretense  that  the  plaintiff  could  not  get  justice 
before  the  parish  judge  of  his  own  district,  and  this  is  not  made  a 
ground  for  the  order  of  removal,  even  if  it  were  a  valid  one,  about 
which  it  is  unnecessary  for  me  to  express  an  opinion. 

The  only  law  upon  which  the  judge  of  the  Superior  District  Court 
did  or  could  base  his  order  for  removal  is  section  three  of  the  act  No. 
39  of  the  acts  of  1873,  which,  in  my  opinion,  as  before  stated,  did  not 
authorize  his  order,  because  there  was  no  affidavit  of  the  inability  of 
the  parish  judge  to  act  arising  from  a  legal  cause.  But  if  there  were 
doubts  of  this,  tliere  is  no  doubt  in  my  mind  that  section  three  of  said 
act  is  utterly  void,  because  the  provision  thereof  is  not  covered  by  the 
title  of  the  act,  as  required  by  article  114  of  the  constitution.  The 
title  of  act  No.  39  of  the  acts  of  L873  is  ^'  an  act  to  amend  and  re-enact 
an  act  entitled  'an  act  to  regulate  contestations  for  judicial  unices.*  " 

Section  three  provides  for  a  change  of  venue  or  for  the  removal  of 
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causes  from  one  district  to  an  adjoining  district,  or  to  the  Superior 
District  Court  of  the  parish  of  Orleans  in  certain  cases,  and  the  object 
of  this  section  is  not  mentioned  in  the  title.  It  is  repugnant  to  artide 
114  of  the  constitution  and  therefore  void. 

Section  one  of  said  act,  providing  what  shall  be  prima  fade  evidence 
of  title  to  a  judicial  office,  is  also  void,  because  the  object  thereof  is 
not  set  forth  in  the  title  as  required  by  said  article  of  the  constitution. 

Believing  that  the  Superior  District  Court  had  no  jurisdiction  of  the 
case,  and  that  the  judgment  of  a  court  without  jurisdiction  is  an 
absolute  nullity,  I  deem  it  unnecessary  to  enter  upon  an  elaborate  dis- 
cussion of  the  merits  of  the  controversy.  I  will  state,  however,  some 
of  the  views  which  I  entertain  on  the  subject. 

I  do  not  consider  that  the  question  whether  the  Lynch  Returning 
Board  or  the  Wharton  Returning  Board  was  the  legal  returning  board, 
has  ever  been  decided  on  its  merits  by  any  court  of  this  State,  at  least 
so  far  as  it  concerns  the  parties  to  that  controversy,  and  so  far  as  the 
question  incidentally  affects  the  parties  to  this  suit.  The  case  between 
these  returning  boards  was  decided  in  the  Eighth  District  Court  in 
favor  of  the  Lynch  Returning  Board,  but  that  court  granted  a  new 
trial,  and  subsequently  dismissed  the  suit  without  considering  the 
merits,  on  the  ground  that  the  law  under  which  said  board  or  boards 
were  organized  was  repealed  by  the  approval  by  the  Governor  of  the 
new  election  law.  Neither  of  the  parties  to  that  suit  appealed  from 
that  judgment,  even  if  it  be  conceded  that  the  case  had  finally  been 
decided  on  its  merits.  Therefore,  as  between  tlie  contestants  in  that 
case,  there  was  no  judgment  in  favor  of  the  Lynch  Returning  Board. 
It  was  A.  P.  Field,  a  third  party,  who  alone  appealed  irom  that  judg- 
ment, and  as  to  him  alone  the  judgment  was  reversed  by  the  decision 
of  the  majority  of  this  court.  Both  of  the  contestants  being  appellees 
in  that  appeal,  of  course  there  could  be  no  reversal  or  change  of  judg- 
ment as  to  them. 

Therefore,  as  to  tlie  returning  boards,  and  as  to  all  other  parties, 
except  A.  P.  Field,  it  has  never  been  decided  by  any  court  in  this 
State  that  the  Lynch  returning  board  was  the  lawful  returning  board. 
Indeed,  the  question  has  never  been  presented  in  a  form  that  it  could 
be  considered,  except  at  the  first  trial  in  the  Eighth  District  Court, 
and  the  judgment  rendered  at  that  trial  was  set  aside,  as  before  said, 
by  the  judge  of  that  court. 

Plaintiff  holds  a  commission  from  Governor  Kellogg,  issued  on 
twenty-fourth  January,  1873;  and  the  defendant  holds  one  issued  by 
Governor  Warmoth  on  fourth  day  of  December,  1872. 

There  is  no  proof  in  the  record  that  the  returns  of  the  November 
election  had  been  canvassed  by  a  legal  returning  board  before  either 
of  these  commissions  issued.    I  think  the  majority  of  this  court  err» 
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in  taking  jadicial  notice  tbat  the  election  retnrns  had  been  legally 
canvassed  when  Governor  Kellogg  commissioned  the  plaintiff,  and  they 
had  not  been  legally  canvassed  when  Governor  Warmoth  commis- 
sioned the  defendant. 

In  the  absence  of  proof  to  the  contrary,  I  think  this  coart  is  bound 
to  presume  that  Governor  Warmoth  did  his  duty,  and  that  the  truth 
is,  as  recited  in  his  commission  to  Judge  Ellis,  of  the  fourth  Decem- 
ber, 1872,  that  *'at  a  general  election  held  on  the  fourth  day  of  No- 
vember, 1872,  in  conformity  with  law,  E.  P.  Ellis  was  declared  duly 
elected  district  judge  in  and  for  the  Sixth  Judicial  District."  •  •  • 
Here  is  a  recital  in  a  commission  issued  by  the  Governor  in  the  name 
and  by  the  authority  of  the  State  of  Louisiana,  attested  with  the  great 
eeal  of  the  State,  and  it  stands  uncontradicted  by  any  proof  in  the 

record. 

But  it  may  be  urged  that  the  same  recital  is  in  the  commission  issued 
to  Judge  Kemp  on  the  twenty-fourth  of  January^  1873.  To  this  a 
sufficient  reply  is,  that  the  first  commission  issued  to  an  officer  whose 
term  of  office,  fixed  in  the  Constitution,  has  not  expired,  is  at  least 
prima  fade  the  best  title  to  the  office.  It  devolves  upon  the  party  pre- 
senting the  second  or  a  later  commission  to  show  affirmatively  the 
invalidity  of  the  title  acquired  under  the  first. 

In  this  case  the  plaintiff  has  not  introduced  a  particle  of  proof  to 
invalidate  the  title  of  Judge  Ellis  to  the  office.  He  simply  presents 
his  commission  and  asks  the  court  to  presume  that  he  is  right  and  that 
his  adversary  is  wrong;  that  the  commission  of  Governor  Kellogg  is 
a  prima  fade  title  to  the  office,  but  that  the  prior  commission  issued  by 
Governor  Warmoth  is  not  a  prima  facie  title  to  the  office.  He  has  not 
proved  that  the  returns  had  not  been  legally  canvassed  when  the  com- 
mission issued  to  Judge  Ellis,  nor  has  he  proved  that  they  had  been 
legally  canvassed  when  the  commission  issued  to  him.  He  shows  no 
infirmity  in  the  title  of  his  adversary,  but  merely  sets  up  a  title  of  the 
same  character  and  of  a  later  date. 

In  my  opinion  the  commission  issued  to  Judge  Ellis  on  the  fourth 
day  of  December,  1872,  was  a  prima  fade  title  to  the  office ;  it  was  a 
title  that  authorized  him  to  administer  the  office,  at  least  until  a  better 
one  was  adduced;  and  that  it  devolved  upon  the  plaintiff  attacking 
this  title  to  prove  affirmatively  the  facts  necessary  to  defeat  the  same. 

Judge  Ellis  was  the  district  judge  at  the  time  of  the  election,  and 
was  entitled,  under  Article  122  of  the  Constitution,  to  continue  to  dis- 
charge the  duties  of  the  office,  if  neither  his  adversary  nor  himself 
showed  a  valid  title  under  the  election  of  1872. 

There  are  several  important  bills  of  exceptions  in  the  record  taken 
by  the  defendant  which  the  court  has  been  urged  to  consider. 

The  defendant  offered  several  witnesses  to  prove  that  the  returns  of 
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the  election  Id  the  Sixth  Jadicial  District  were  never  iu  possession  of  the 
Lyncll  Returning  Board.  Also  he  offered  the  witness  James  Long- 
street,  who  was  a  member  of  that  board,  to  prove  that  they  "  did  not 
canvass  the  legal  returns  of  the  election  made  b^*  the  supervisors  of 
registration  and  election  in  the  parishes  of  Washington,  LivingstoDj 
St.  Tammany,  St.  Helena  and  Tangipahoa,  and  to  show  that  said  re- 
turns of  election  from  said  parishes  were  never  before  or  in  possession  of 
said  board,  and  to  prove  that  no  legal  quorum  of  said  board  was 
present  or  acted  upon  the  returns  of  said  election  in  and  for  said  Sixth 
Judicial  District,  and  that  if  any  returns  were  made  by  them  of  said 
election  in  said  Sixth  District,  and  any  declaration  of  the  election  of  the 
plaintiff^  that  said  returns  and  declaration  were  based  upon  ex  parte  affi- 
davits, rumors  and  hearsay,  and  not  upon  any  official  returns."   •    ♦    • 

I  think  this  testimony  under  the  pleadings  was  admissible  and  the 
bills  of  exceptions  were  well  taken. 

It  was  certainly  competent  tor  the  defendant  to  prove  that  the  elec- 
tion returns  of  the  Sixth  Judicial  District  had  never  been  canvassed 
by  the  Lynch  Returning  Board,  and  that  said  returns  were  never  in 
their  possession,  as  an  offset  to  the  pretensions  of  tJie  plaintiff  that  he 
had  been  returned  as  elected  by  said  board.  This  proof  in  no  manner 
contradicted  the  official  report  of  said  board,  because  the  same,  if  made, 
was  not  introduced  in  evidence. 

Tiie  position  of  the  plaintiff  in  this  case  is  most  extraordinary.  He 
asks  the  court  to  presume  that  the  legal  returning  board  had  not  acted 
when  Governor  Warmoth  commissioned  the  defendant,  and  that  they 
had  acted,  and  favorably  to  him,  when  Governor  Kellogg  commissioned 
him.  He  asks  the  court  to  presume  that  Governor  Warmoth  acted  in 
bad  faith  and  that  Governor  Kellogg  acted  in  good  faith  in  reference  to 
the  issuance  of  these  commissions.  He  proposes  to  go  behind  the  com- 
mission issued  by  Governor  Warmoth  to  inquire  whether  it  was  based 
upon  the  report  of  the  retnrning  board,  but  he  resists  the  proof  of 
the  defendant  that  his  own  commission  was  not  based  on  the  returns 
of  the  leturning  board. 

Placing  the  merits  of  his  case  upon  the  presumed  favorable  report  of 
the  Lyuch  Returning  Board,  he  offers  no  proof  of  their  canvass  and 
favorable  report  in  his  behalf,  but  resists,  and  succeeds  in  getting  the 
court  to  exclude  the  testimony  offered  by  the  defendant  to  prove  that 
no  returns  had  been  made  from  the  parishes  composing  the  Sixth  Judi- 
cial District,  and  there  was  no  canvass  thereof  by  the  Lynch  Returuing 
Board.  He  asks  the  court  to  take  judicial  notice  that  the  Lynch 
Returning  Board  was  the  legal  returning  board^  that  they  had  received 
and  canvassed  tlie  returns  from  the  Sixth  Judicial  Distrct,  that  they 
had  reported  in  his  favor  and  against  the  defendant,  and  that  Governor 
Kellogg' s  commission  to  him  was  based  upon  this  favorable  report  of 
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the  Lynch  Returning  Board.  Besides  all  this  he  demands  the  excla- 
«ion  of  all  the  testimony  offered  by  the  defendant  to  clisprove  the  pre- 
sumptions which  he  claims  in  his  favor,  and  to  disprove  the  facts  of 
which  he  contends  this  court  must  take  judicial  cognizance.  In  these 
extraordinary  pretensions  he  was  maintained  by  the  judge  of  the 
Superior  District  Court  and  by  the  majority  of  this  court. 

With  all  due  respect  for  the  views  of  my  learned  associates,  I  feel 
constrained  to  differ  with  them  in  the  conclusion  to  which  they  have 
arrived,  and  for  the  reasons  stated  I  dissent  in  this  case. 

Rehearing  refused. 


No.  4635. 

Fred.  Collin  v.  J.  W.  Knoblock.  J.  W.  Knoblock  v,  Fred.  Col- 
lin.    (Consolidated). 

Under  the  intrusion  into  office  act,  it  Aoos  not  appear  that  authority  was  conferred  upon  the 
courts  to  go  beyond  an  investigation  of  the  titles  set  up  by  the  contestants  for  the  oifice 
in  controversy. 

A  review  of  all  the  cases  adjudicated  by  this  court  under  the  intrusion  act  will  show,  that, 
in  every  instance,  not  one  will  be  found  which  depended  for  its  solution  upon  the  inquiry 
as  to  which  of  the  contestants  obt^ned  the  larger  number  of  votes. 

The  adjustment  and  compilation  of  election  returns,  determining  the  number  of  legal  and 
illegal  votes  cast  for  each  candidate,  declaring  the  result  of  an  election  and  iurnishing 
the  successful  candidate  with  the  proper  certificate,  in  short  superintending  and  con- 
trolling all  the  details  of  an  election  belong  properly  to  the  political  department  of  the 
Government. 

It  is  only  under  the  statutory  provision  of  1855,  that  courts  can  proceed,  in  relation  to  parish 
offices,  and  through  the  agency  of  juries,  to  supervise  the  counting  of  votes,  correct  cal- 
culations, purge  the  polls  of  illegal  votes,  ascertain  and  establish  majorities.  It  is  con- 
fined to  cases  where  no  commissions  have  issued. 

The  subject  matter  of  proceedings  under  the  intrusion  act  is  widely  different  from  that  ot 
the  statute  of  185'^  In  cases  under  the  intrusion  law,  courts  can  not  go  beyond  commis- 
sions legally  issued. 

"So  authority  is  delegated  to  the  Judiciary  under  the  intrusion  act,  to  discuss,  modify  or 
abolish  the  ofBcial  returns  of  the  regular  State  returning  offlcera.  Such  a  right  can  not 
be  assumed  as  an  implied  power. 

With  the  character  of  laws  as  being  odi  >us,  or  entitled  to  favor,  courts  have  not  to  deal. 

This  court  will  take  Judicial  cognizance  of  the  fact  that  on  the  fourth  day  of  December,  1872, 
the  date  of  the  Warmoth  commission  to  Knoblock,  the  official  returns  of  the  election  had 
not  been  promulgated,  and  therefore  that  the  issuing  of  the  commission  was  a  nullity. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche. Bettie,  J.  Louis  Bush,  Clay  Knoblock  and  John  Billin, 
for  appellee.  J".  L,  Belden,  for  appellant.  T,  L,  Winder,  as  district 
attorney. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Morgan. 

Taliaferro,  J.  This  is  a  controversy  under  the  intrusion  act  for 
the  office  of  parish  judge  of  the  parish  of  Lafourche,  each  of  the 
contestants  claiming  to  have  been  elected  to  that  office  at  the  general 
election  held  in  November,  1872.  Judgment  was  rendered  in  favor  of 
Knoblock,  and  Collin  has  appealed. 
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Under  the  intrusion  into  office  act,  we  do  not  find  authority  conferred 
upon  the  courts  to  go  beyond  an  investigation  of  the  titles  set  up  by 
the  contestants  for  the  office  in  controversy.  The  time  at  which  the 
law  was  enacted  and  the  circumstances  which  required  its  enactment 
show  clearly  that  it  contemplated  cases  only  where  the  parties  held 
adverse  muniments  of  title  importing  right  in  the  holders  to  the  office 
contended  for,  to  cases  where  each  of  the  parties  held  a  commission, 
or  where  one  of  the  litigants  claimed  by  certificate  of  election  and  the 
other  by  appointment,  exhibiting  his.  commission  and  setting  up  the 
Ineligibility  of  his  adversary.  The  intrusion  law  was  passed  in  October, 
1868.  Previous  to  and  subsequent  to  that  time  persons  were  frequently 
elected  to  offices  to  which  they  were  ineligible  by  reason  of  the  dis- 
abilities then  imposed  by  law  upon  them  from  having  been  active 
participants  in  the  late  rebellion.  Others,  claiming  these  offices  under 
appointment  and  holding  commissions  as  evidence  thereof,  could  resort 
to  this  law  to  have  these  conflicting  claims  judicially  decided.  Bat 
the  question  in  cases  of  that  class  was  simply  the  eligibity  of  one  of 
the  parties  and  the  validity  of  the  other's  commission.  We  think  a 
review  of  all  the  cases  adjudicated  by  this  court  under  the  intrusion 
act  will  show  that  in  every  instance  the  issues  were  as  we  have  stated 
them,  and  that  no  case  will  be  found  which  depended  on  its  solution 
upon  the  inquiry  as  to  which  of  the  contestants  obtained  the  larger 
number  of  votes.  The  adjustment  and  compilation  of  election  re- 
turns, determining  the  number  of  legal  and  illegal  votes  cast  for  each 
candidate,  declaring  the  result  of  an  election  and  furnishing  the  suc- 
cessful candidate  with  the  proper  certificate ;  in  short,  superintend- 
ing and  controlling  all  the  details  of  an  election,  belong  primarily  and 
properly  to  the  political  department  of  the  government. 

This  court  in  the  case  of  the  State  v.  The  Judge  of  the  Second  Dis- 
trict Court,  13  Annual  CO,  Judge  Spofltord  being  the  organ  of  the  court, 
well  remarked :  '*  The  contesting  of  votes  is  not  a  judicial  function 
only  so  far  as  made  such  by  special  statute.  Indeed,  some  may  have 
gone  8o  far  as  to  question  whether  this  is  not  wholly  a  matter  of  ad- 
miuistration,  which  can  not,  with  propriety,  be  referred  to  the  judicial 
tribunals  at  all.  At  any  rate  it  is  clear  that  such  tribunals  can  not 
usurp  any  greater  control  over  this  business  than  is  specially  imposed 
upon  them  by  law.  In  the  absence  of  a  statutory  authorization  they 
are  without  jurisdiction  of  the  matter  ratione  materke,'*^ 

The  Legislature  of  this  State  did,  by  statute,  in  1855,  delegate  to 
the  district  courts  the  power  to  decide  through  the  agency  of  juries, 
contested  elections  in  regard  to  pari>h  officers.  The  jury  in  such  cases 
has  the  right  to  determine  which  of  the  parties  is  entitled  to  the  office, 
or  to  refer  the  matter  again  to  the  people  to  be  settled  by  a  new  elec- 
tion.   Revised  Statutes,  pages  279,  280,  281,  282.     Under  this  statute 
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the  coart  and  jury  are  clothed  with  power  to  examine  the  grounds  of 
the  contestation,  and  go  info  all  the  details  of  the  election  necessary  to 
ascertain  which  candidate  received  the  majority  of  the  legal  Totes 
polled  at  the  election.  But  it  is  only  under  this  statute  that  courts 
can  proceed  to  supervise  the  counting  of  votes,  correct  calculations^ 
purge  the  polls  of  illegal  votes,  and  ascertain  and  establish  majorities. 
It  is  confined  to  cases  where  no  commissions  have  issued.  It  expressly 
requires  that  the  contestation  shall  commence  within  ten  days;  that 
it  shall  bo  conducted  summarily,  and  directs  the  withholding  of  com- 
missions  until  the  investigation  may  be  completed  and  the  result 
legally  proclaimed. 

The  subject  matter  of  proceedings  under  the  intrusion  act  is  widely^ 
dififerent  from  that  of  the  statute  of  1855.  In  cases  under  the  intru- 
sion law  courts  can  not  go  behind  commissions  legally  issued.  To  de- 
termine the  validity  of  a  commission  they  can  not  under  this  act  go 
beyond  the  returns  and  report  of  the  legal  returning  officers  for  all 
the  elections  of  the  State.  The  returns  made  by  a  legal  State  Board 
and  officially  promulgated  by  that  Board  as  the  general  returning 
officers  for  the  State  at  large,  constitutes  the  basis  upon  which  the 
€U)vernor  is  authorized  to  issue  commissions.  Thete  returns  are,  by  the 
act  of  sixteenth  March,  1870,  made  '^ prima  fade  evidence  in  all  courts 
of  justice  and  before  all  civil  officers  until  set  aside,  after  a  contest 
according  to  law  of  the  right  of  any  person  named  therein  to  hold 
and  exercise  the  office  to  which  he  shall  by  such  return  be  declared 
elected."  ^ 

This  prima  facie  evidence,  it  is  provided,  may  be  rebutted  and  set 
aside;  but  this,  we  apprehend,  could  only  be  done  by  proceedings 
under  the  statute  of  1855.  No  authority  is  delegated  to  the  judiciary 
under  the  intrusion  act  to  discuss,  modify  or  abolish  the  official  returns 
of  the  regular  State  returning  officers. 

As  we  have  already  said,  it  is  well  settled  that  the  judiciary  have  no 
warrant  of  authority  to  exercise  jurisdiction  in  matters  of  elections 
unless  it  be  expressly  delegated  by  the  co-ordinate  branch  of  the  Gov- 
ernment controlling  the  political  department,  and  no  express  authority 
is  granted  under  the  intrusion  act  to  inquire  into  the  correctness  of 
election  returns  officially  promulgated  by  the  legal  returning  officers. 
Such  a  right  can  not  be  assumed  as  an  implied  power. 

The  act  of  1870,  numbered  100,  approved  March  16,  1870,  is  the  gen- 
eral law  under  which  the  elections  held  at  the  general  election  in 
November,  1872,  were  conducted,  and  which  controlled  as  to  the  for- 
malities of  revising  and  compiling  the  returns  from  every  part  of  the 
State  and  the  making  and  promulgating  the  final  report. 

It  may  be  remarked  here  that  in  the  case  we  have  referred  to  in 
13  Annual  90,  it  was  held  by  Judge  Spofford  that  out  of  the  parish  of 
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Orleans  there  was  do  law  providing  for  a  judicial  scrutiny  into  the 
votes  for  any  other  than  ^*  parish  oflBoers.*' 

With  the  character  of  laws  as  being  odious  or  entitled  to  favor,  courts 
have  not  to  deal.  If  the  statute  of  1870  is  liable  to  grave  criticism  it 
is  no  fault  of  the  judicial  tribunals.  It  is  not  for  them  to  declare  it 
infamous  even  if  it  be  so.  But  it  is  their  duty  to  give  it  effect  as  a  law 
wherever  its  provisions  apply. 

Under  the  views  we  have  expressed  we  conclude  that  in  this  action, 
under  the  intrusion  act,  the  court  a  qua  have  improperly  gone  into  the 
inquiry  in  regard  to  the  details  of  the  election  held  in  the  parish  of 
Lafourche  in  November,  1872,  and  the  correctness  of  the  official  returns 
promulgated  by  the  returning  officers  for  the  State.  Tlie  contest  is 
therefore  limited  to  the  simple  question  of  which  of  the  contestants 
holds  the  legal  and  valid  commission.  Knoblock  presents  a  commis- 
sion issued  by  H.  C.  Warmoth,  Governor,  on  the  fourth  of  December, 
1872.  His  competitor,  a  commission  issued  to  him  by  P.  B.  S.  Pinch- 
"back  on  the  17th  of  December,  1872.  We  take  judicial  cognizance  of 
the  fact  that  on  the  fourth  day  of  December,  1872,  the  date  of  the 
Warmoth  commission  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therefore  that  the  issuing  the  commission  was  a  nul- 
lity. The  other  commission  is  not  liable  to  this  objection  and  bears 
prima  facie  proof  ol  its  validity  and  must  be  recognized. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  and  adjudged  that  there  be  judgment  in  favor  of  Frederick 
Collin ',  that  he  be  decreed  entitled  to  exercise  the  duties  of  the  office 
of  parish  judge  of  the  parish  of  Lafourche,  and  in  that  capacity  to 
receive  tl>e  salary  and  emoluments  thereunto  appertaining.  It  is 
further  ordered  that  J.  W.  Knoblock  pay  costs  in  both  courts. 


Wtly,  J.,  dissenting:  Collin  v,  Knoblock,  No.  4635;  Franklin  r. 
Allain,  No.  4634;  Nicol  v.  Webre,  No.  4633;  Comeaux  v,  Leblaoc, 
No.  4632. — In  each  of  these  cases  I  dissent,  for  the  reasons  given  in  my 
dissenting  opinion  in  the  case  of  the  State  ex  rel.  J.  M.  Bonner  v,  B. 
L.  Lynch,  this  day  decided. 

H.  Franklin  v.  L.  S.  AUain,  No.  4634 ;  Charles  Nicol  v.  L.  A.  Webre,  No.  4633  ;  L.  Comeaax 
T.  E.  £.  Leblanc,  No.  4633.  These  cases  from  the  Fifteenth  Judicial  District  Conrt,  |Mkrish 
of  Lafourche,  are  similar  to  that  of  CoUin  v.  Knoblocli,  here  reported  in  full,  and  the  roaBona 
assigned  for  the  decisions  are  the  same.    Mr.  Justice  Wyly  dissenting. — Reportbr. 
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State  ex  rel.  John  M.  Bonner  v.  B.  L.  Lynch. 

Tlie  defendant  having  been  returned  by  the  legal  returning  board  of  the  State  as  elected 
judge  of  the  Fourth  DiBtrict  Court  of  New  Orleans,  and  upon  that  return  the  Acting 
Governor  having  issued  a  commission  to  him  according  to  law,  it  can  not  he  said  that 
one  holding  an  office  under  such  a  commission  has  intruded  into,  or  unlawfully  holds  the 
office. 

No  statute  conferring  upon  the  courts  the  power  to  try  cases  of  contested  elections  or  title 
to  office,  authorizes  them  to  revise  the  action  of  the  returning  Imard. 

The  only  power  the  courts  have  under  the  intrusion  into  office  law  is  to  decide  if  one  or 
neither  of  the  contestants  has  a  legal  title  to  the  office,  and  the  commission  of  each  is 
the  evidence  of  thi^  fact. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orieans.  Haw- 
kins,  J.  A,  P,  Field,  Attorney  General.  H,  J,  Orover,  W,  M, 
JRandolph,  John  H.  New,  for  relator  and  appellant.  JS.  Filleul,  H*  €. 
Dibble  and  W,  H,  Cooley,  for  respondent  and  appellee. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Morgan. 

Taliaferro,  J.  This  is  a  suit  brought  under  the  intrusion  act,  in  the 
name  of  John  M.  Bonner,  alleging  that  at  the  general  election  held  in 
November,  1872,  he  was  elected  Judge  of  the  Fourth  District  Court,  of 
New  Orleans,  having  received  a  plurality  of  the  votes  polled  for  that 
office,  there  having  been  three  candidates,  T,  J.  Cooley,  B.  L.  Lynch,  tlie 
defendant,  and  himself.  That  notwithstanding  he  was  duly  elected  to 
said  office  and  commissioned  by  H.  C.  Warmoth,  Governor  of  the 
State,  the  defendant  has  intruded  into  and  taken  possession  of  the  said 
office,  and  is  unlawfully  holding  and  exercising  the  duties  thereof. 
He  prays  to  be  recognized  as  Judge  of  said  Fourth  District  Court, 
and  to  be  put  into  possession  of  the  same ;  that  the  defendant  be 
decreed  an  usurper  of  that  office  and  his  pretensions  thereto  be  rejected 
and  not  allowed. 

The  defendant  excepted  to  the  proceeding  taken  against  him  by  the 
relator  on  several  grounds,  among  which  are  the  following: 

That  the  relator  shows  no  cause  of  action ;  that  the  matters  alleged 
are  not  of  judicial  cognizance ;  that  the  contesting  of  votes  is  not  a 
judicial  function,  and  the  court  is  without  jurisdiction  ratione  materia ; 
that  the  statute  under  which  the  relator  aims  to  proceed  does  not 
embrace  his  case ;  that  he  is  therefore  without  a  standing  in  court. 

The  defendant  answered  by  a  general  denial.  He  alleges  that  he 
was  duly  elected  to  the  office  claimed  by  the  relator,  and  returned 
elected  by  John  Lynch,  James  Longstreet  and  George  £.  Bovee,  the 
board  of  returning  officers,  and  in  pursuance  thereof  that  he  was  duly 
commissioned  by  the  Acting  Governor,  P.  B.  S.  Pinchback. 

The  exceptions  were  sustained  and  the  suit  dismissed.  The  relator 
lias  appealed. 

The  relator  shows  a  commission  from  Governor  H.  C.  Warmoth, 
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dated  the  thirtieth  of  November,  1872.  The  defends^nt  produces  a 
commission  from  Acting  Governor  Pinchback,  dated  the  sixteenth  of 
December,  1872. 

We  decided  in  the  case  of  Kennard  v,  Morgan,  and  again  in  the  case 
of  Hughes  V.  Pipkin,  that  the  board  of  returning  officers  composed  of 
John  Lynch,  George  E.  Bovee,  James  Longstreet  and  Jacob  Hawkins, 
was  the  legal  returning  board  of  the  State  at  the  late  November  elec- 
tion. That  board,  it  appears,  returned  the*  defendant.  Lynch,  as 
elected  judge  of  the  Fourth  District  Court  of  New  Orleans,  and  upon 
that  return  the  Acting  Governor  issued  a  commission  to  him  according 
to  law.  One  holding  an  office  under  such  a  commission  can  not  be 
said  to  have  intruded  into  or  to  unlawfully  hold  the  office.  But  it  i» 
said  that  the  returns  are  only  prima  fade  proof  of  the  results  of  the 
election.  That  is  true.  The  question,  however,  as  to  the  election  o^ 
officers  is  a  political  question,  and  courts  of  justice  have  jurisdiction- 
over  them  only  so  far  as  the  political  department  may  have  authorized 
them  to  exercise  jurisdiction.  If  there  were  no  statute  authorizing 
the  trial  of  contested  election  cases  before  courts,  they  would  be  with- 
out authority  to  do  so.    13  An.  90. 

No  statute  conferring  upon  the  courts  the  power  to  try  cases  of  con- 
tested elections  or  title  to  office  authorizes  them  to  revise  the  action  of 
the  returning  board.  If  we  were  to  assume  that  prerogative,  we 
should  have  to  go  still  further,  and  revise  the  returns  of  the  super* 
visors  of  elections,  examine  the  right  of  voters  to  vote,  and,  in  short, 
the  courts  would  become  in  regard  to  such  cases  mere  offices  for  count- 
ing, compiling  and  reporting  election  returns.  The  Legislature  has 
seen  proper  to  lodge  the  power  to  decide  who  has  or  has  not  been 
elected  in  the  returning  board.  It  might  have  conferred  that  power 
upon  the  courts,  but  it  did  not.  Whether  the  law  be  good  or  bad,  it 
it  is  our  duty  to  obey  its  provisions,  and  not  to  legislate. 

The  only  power  the  courts  have  under  the  intrusion  into  office  law 
is  to  decide  if  one  or  neither  of  the  contestants  has  a  legal  title  to  the 
office,  and  the  commission  of  each  is  the  evidence  of  that.  It  is  alleged 
in  the  relator^s  petition  that  B.  L.  Lynch  was  returned  as  elected  to 
the  office  of  Judge  of  the  Fourth  District  Court,  and  that  he  was  com- 
missioned by  the  Governor.  Having  no  power  to  revise  the  action  of 
the  board  of  returning  officers,  we  have  nothing  to  do  with  the  reasons 
or  grounds  upon  which  they  arrived  at  their  conclusion. 

Admitting  everything  alleged  in  the  petition  to  be  true,  it  appears 
that  B.  L.  Lynch  was  returned  by  the  legal  returning  board  as  having^ 
been  duly  elected  Judge  of  the  Fourth  District  Court  of  New  Orleans,, 
and  commissioned  thereupon  by  the  acting  Governor  of  the  State,  aDd> 
therefore,  it  is  shown  that  the  petition  discloses  no  cause  of  action. 

For  these  reasons,  and  for  those  we  have  given  more  at  large  in  the 
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•case  of  Collin  v,  Knoblock,  just  decided,  we  think  the  defendant  enti- 
tled to  judgment  in  his  favor.  It  is  therefore  ordered,  adjudged  and 
•decreed  that  the  judgment  of  the  District  Court  be  affirmed  with  costs. 


Wtly,  J.,  dissenting.  This  is  a  suit  brought  by  the  Attorney  Gen- 
-eral  under  the  **  intrusion  act'*  in  the  name  of  the  State,  with  John  M. 
Bonner  joined  as  plaintiff,  against  the  defendant,  B.  L.  Lynch,  to  ex- 
•cluie  him  from  the  office  of  Judge  of  the  Fourth  District  Court,  on  the 
ground  that  he  usurped,  intruded  into  and  unlawfully  holds  paid  office, 
and  to  have  said  Bonner  declared  entitled  to  said  office  and  inducted 
into  the  same. 

The  petition  alleges  that  Lynch  is  a  usurper ;  that  he  claims  to  hold 
-said  office  under  color  of  a  commission  from  acting  Governor  Pinchback, 
dated  sixteenth  December,  1872,  based  on  what  purports  to  be  the 
returns  of  election  held  in  the  city  of  New  Orleans  on  the  fourth  of 
November,  1872,  and  published  in  the  New  Orleans  Republican  of  the 
fifteenth  December,  1872,  over  the  signature  of  John  Lynch,  James 
Liongstreet  and  George  E.  Bovee,  acting  as  a  board  of  returning 
officers. 

It  further  alleges  that  the  said  commission  was  issued  to  the  said  B.  L. 
Lynch  through  error,  and  was  based  on  incorrect  returns  of  said  elec- 
tion ;  that  at  said  election  B.  L.  Lynch  was  not  elected  by  a  plurality 
of  the  votes  polled,  but  that  John  M.  Bonner,  who  is  joined  as  plaintiff 
in  the  action  was ;  that  the  office  of  Judge  of  the  Fourth  District  Court 
legally  and  of  right  belongs  to  John  M.  Bonner,  and  that  he  is  the 
proper  person  to  perform  the  duties  and  draw  the  salary  of  said  office. 

It  alleges  that  the  election  that  was  held  in  the  city  of  New  Orleans 
on  the  fourth  of  November,  1872,  was  conducted  in  accordance  with 
law  and  was  free  from  violence,  disturbance  or  undue  influence  of  any 
kind  ;  that  at  said  election,  John  M.  Bonner  received  14,033  legal  votes, 
B.  L.  Lynch  12,834  votes,  and  Thomas  J.  Cooley  9554  votes,  and  that 
John  M.  Bonner,  having  received  a  plurality  of  1167  votes,  was  lawfully 
elected  judge  of  the  Fourth  Distiict  Court  for  the  parish  of  Orleans. 

The  petition  then  goes  into  details,  and  avers  that  four  hundred 
and  ninety-nine  good  and  legal  votes  were  deposited  in  the  ballot 
box  for  John  M.  Bonner,  but  were  not  counted  by  the  Supervisor 
of  Registration  and  Commissioners  of  Election,  and  placed  on  the 
sworn  lists  and  statements  to  be  forwarded  to  the  Governor  and  can- 
vassed by  the  Returning  Officers ;  that  twenty-five  of  these  votes  were 
excluded  from  the  count  because  the  name  of  the  co-plaintiff  was  mis- 
spelt or  the  initials  not  properly  given,  and  four  hundred  and  seventy- 
four  ballots  were  excluded  on  the  alleged  ground  that  the  number  of 
•the  precinct  or  ward  was  not  written  or  printed  on  the  outside  fold 
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thereof;  that  the  absence  of  this  fornitility  did  not  authorize  the 
Supervisor  of  Registration  and  the  CommissioDers  of  flection  to  refuse* 
to  count  these  ballots  after  they  had  been  voted  and  placed  in  the 
ballot-box  ;  that  of  the  ballots  thus  excluded  four  hundred  and  seven- 
teen were  on  what  was  known  as  the  Duvigneaud  Ticket,  whereon 
John  M.  Bonner  was  the  candidate  for  Judge  of  the  Fourth  District 
Court,  and  fifty-seven  were  on  what  was  called  the  Haley  Ticket ;  that 
the  co-plaintiff  is  now  entitled  to  have  these  four  hundred  and  ninety- 
nine  ballots  counted  and  added  to  the  other  votes  received  by  him. 
TJie  Commissioners  of  Election  and  Supervisor  of  Registration  further 
erred  in  counting  and  not  excluding  the  ballots  found  in  poll  eight,  of 
the  Third  Ward ;  that  a  bimple  inspection  of  this  ballot  box  conclu- 
sively showed  that  it  had  been  stuffed ;  that  the  proper  affidavits  and 
the  requisite  legal  proof  were  made  for  the  exclusion  of  this  poll,  and 
this  poll  should  have  been  excluded  from  the  count  of  votes  and  the 
final  canvass  by  the  Returning  Officers;  that  by  improperly  including 
this  poll  eight  of  the  Third  Ward  in  the  count  and  canvass,  three  hun- 
dred and  forty-two  votes  were  added  to  the  number  received  by  the 
defendant,  B.  L.  Lynch,  which  should  have  been  excluded  altogether. 

But  that,  leaving  out  the  four  hundred  and  ninety-nine  ballots  that 
were  deposited  in  the  ballot  box  for  J.  M.  Bonner,  and  not  counted, 
which  should  have  been  added  to  the  vote  received  by  him,  and  count- 
ing for  B.  L.  Lynch  the  three  hundred  and  forty -two  ballots  found  in 
poll  eight  of  the  Third  Ward,  which  should  have  been  excluded  and 
not  counted,  J.  M.  Bonner  still  received  a  plurality  of  the  votes  cast 
of  more  than  six  hundred. 

The  petition  further  alleges  that  the  returns  of  election  compiled  by 
John  Lynch,  James  Longstreet  and  George  E.  Bovee,  and  published 
in  the  New  Orleans  Republican  oi  fifteenth  December,  1872,  are  wholly 
incorrect  and  untrue;  that  by  said  returns  B.  L.  Lynch  is  stated  to 
have  received  twelve  thousand  nine  hundred  and  forty-five  votes, 
Thomas  J.  Cooley  eight  thousand  nine  hundred  and  seventy-two  votes 
and  J.  M.  Bonner  twelve  thousand  five  hundred  and  seventy-threo 
votes.  But  this  is  not  a  true  and  correct  compilation  and  canvass  of 
the  votes  cast  for  these  respective  parties,  according  to  the  sworn  list 
or  statonent  made  by  the  supervisors  of  registration;  that  the  said 
Lynch,  Longstreet  and  Bovee,  acting  as  returning  officers,  arbitrarily 
and  without  authority  of  law  neglected  and  refused  to  make  a  full 
and  complete  canvass  of  the  votes  cast,  but  without  any  proper  evi- 
dence or  just  cause  excluded  from  their  returns  the  entire  ballots  of 
several  polls  which  they  refused  to  canvass. 

The  petition  avers  that  the  only  poll  out  of  the  one  hundred  and 
fifteen,  into  which  the  precincts  of  the  parish  of  Orleans  were  divided, 
for  which  there  was  legal  cause  for  exclusion  of  votes  was  poll  ci^ht 
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Third  Ward  ;  that  the  said  Lynch,  LoDgstreet  and  Bovee  should 
have  excluded  from  their  cauvass  the  votes  of  this  poll,  but  did  not ;. 
that  there  was  no  legal  cause  for  the  exclusion  of  the  votes  of  any 
other  poll,  and  that  they  did  not  have  in  their  possession  any  legal 
evidence,  such  as  would  justify  them  in  excluding  from  their  canvass 
the  votes  of  any  other  poll.  These  returning  officers  arbitrarily 
excluded  from  their  canvass  the  ballots  of  certain  polls  in  the  Second, 
Third,  Fourth  and  Twelfth  Wards,  and  the  petition  gives  the  number 
of  votes  excluded  and  not  canvassed  in  each  of  these  and  the  other 
wards. 

The  x>etition  also  avers  that  John  M.  Bonner  was  appointed  and  duly 
commissioned  on  the  thirtieth  of  November,  1872,  as  Judge  of  the 
Fourth  District  Court,  vice  Judge  Th6ard,  who  had  resigned ;  that  he 
accepted  said  appointment  and  acted  thereunder ;  that  subsequent  to 
said  appointment  Governor  Warmoth  became  satisfied  that  the  co- 
plaintiff,  John  M.  Bonner,  had  received  the  plurality  of  the  votes  cast 
at  the  election  for  the  office  of  Judge  of  the  Fourth  District  Court,  and 
issued  a  commission  to  him  to  that  effect  on  the  fifth  of  December, 
1872;  that  these  commissions  were  in  due  form,  and  that  said  Bonner 
was  acting  under  the  same  when  he  was  illegally  and  forcibly  ejected 
from  said  office  on  the  sixteenth  of  December,  1872;  and  that  said  H. 
Lynch  has  been  usurping  and  unlawfully  exercising  the  functiuiin 
and  drawing  the  salary  of  the  office  of  Judge  of  the  Fourth  District 
Court  since  said  date. 

These  are  the  averments  of  the  petition. 

In  bar  of  the  action  the  defendant  pleaded  the  exceptions  that  the 
petition  discloses  no  cause  of  action  ;  that  the  matters  alleged  are  not 
of  judicial  cognizance ;  that  the  contesting  of  votes  is  not  a  judicial 
function  ;  therefore  the  court  is  without  jurisdiction  ratione  nuiteriw  ; 
and  that  this  suit  is  not  authorized  by  the  intrusion  act,  under  whicli 
it  was  brought. 

On  these  exceptions  the  case  was  dismissed  in  the  court  below,  and 
it  was  brought  to  this  court  on  appeal. 

I  have  stated  the  averments  of  the  petition  fully,  because  the  defense 
is  that  the  petition  discloses  no  cause  of  action. 

Taking  the  allegations  ot  the  plaintiffs  to  be  true  (as  we  must  in 
this  trial)  I  think  they  show  a  good  cause  of  action. 

The  law  under  which  the  suit  was  brought,  to  wit :  act  No.  156'  of 
the  acts  of  1868,  is  remedial  and  should  therefore  be  construed  liberally. 

But  giving  the  statute  the  strictest  construction,  in  my  judgment,  it 
fully  covers  the  case  presented  for  examination. 

The  purpose  of  the  statute,  as  expressed  in  the  title,  is  to  provide 
a  remedy  against  usurpations  and  intrusions  into,  or  the  unlawfully 
holding  or  exercising  a  public  office  or  franchise."    It  authorizes  a  suit 
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ito  be  broagUt  by  the  Attorney  General  in  the  name  of  the  State 
''when  any  person  usurps,  intrudes  into,  or  unlawfully  holds  any 
public  office." 

It  provides  that  service  shall  be  made  as  in  other  civil  suits,  that 
'^  the  answer  shall  be  filed  within  legal  delays,  and  such  cases  shall  be 
tried  in  preference  over  all  other  cases,  without  being  fixed  for  trial 
after  issue  joined."  It  authorizes  the  Attorney  General  to  join  as 
plaintiff  the  person  interested,  and  ''  in  addition  to  the  statement  of 
the  cause  ot  action  he  may  also  set  forth  in  the  complaint  the  name  of 
the  person  rightfully  entitled  to  the  office,  with  a  statement  of  his 
right  thereto ;"  and  "if  the  judgment  be  against  the  defendant,  and 
rendered  upon  the  right  of  the  person  so  alleged  to  be  entitled,  and 
the  same  be  in  favor  of  such  person,  he  shall  be  entitled,  after  taking 
the  oath  of  office  and  otherwise  complying  with  the  requirements  of 
law,  to  take  upon  himself  the  execution  of  the  office  3  and  it  shall  be 
his  duty  immediately  thereafter  to  demand  of  the  defendant  in  the 
action  all  the  books  and  papers  pertaining  to  said  office." 

It  occurs  to  me  that  nothing  is  plainer  than  that  the  law  aathorizes 
the  suit  now  before  the  court;  that  it  expressly  provides  the  remedy 
which  the  plaintiffs  seek  in  their  petition.  If  all  the  allegations  of 
the  petition  be  true,  (and  such  must  be  conceded  on  the  trial  ot  these 
exceptions,)  B.  L.  Lynch  is  unlawfully  holding  the  office  of  Judge  of 
the  Fourth  District  Court,  and  John  M.  Bonner  is  *'  rightfully  entitled" 
to  the  same.  The  law  expressly  authorizes  the  inquiry  raised  in  the 
petition  whether  Lynch  or  Bouner  is  **  rightfully  entitled"  to  the  office. 
This  rightfulness  depends  not  upon  the  question  who  holds  the  cer- 
tificate of  the  Board  of  Canvassers,  but  upon  the  question  who  was 
elected  by  the  people.  The  constitution  requires  the  district  judges  to 
be  elected ;  and  if  Lynch  in  fact  was  not  elected,  although  holding  the 
certificate  of  the  Returning  Board,  he  is  not  rightfully  entitled  to  the 
office  and  is  unlawfully  holding  the  same." 

'*  A  person  derives  his  title  to  an  office  by  his  election,  and  not  by 
his  commission ;  and  if  he  holds  and  exercises  the  functions  of  an  office 
without  having  been  legally  elected,  it  is  an  unlawful  holding,  and  he 
may  be  ousted  at  the  instance  of  the  State  notwithstanding  his  com- 
mission." Bafihford  v.  Barstow,  4  Wis.,  567 ;  State  ex  rel.  Attorney 
General  v.  Steers,  44  Missouri,  223. 

In  order,  therefore,  to  determine  who  is  rightfully  entitled  to  the 
office,  it  is  necessary  to  look  behind  the  certificate  of  the  Returning 
Board,  because  the  allegations  (which  must  be  taken  as  true)  are,  that 
the  canvass  was  illegal,  that  the  certificate  is  untrue,  and  that  Bonner 
received,  at  least,  six  hundred  more  legal  votes  than  Lynch  and  was 
actually  elected. 

Now,  the  important  question  is,  can  the  court  look  beyond  the  cer- 
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tificate  of  the  Retarning  Board  t  If  we  can  Dot,  there  is  an  end  of  the 
case;  if  we  can,  the  peremptory  exceptions  must  be  overruled  and  the 
CAse  remanded  to  the  lower  court  for  trial  on  the  merits.  As  far  as  my 
examination  extends  all  the  anthorities  seem  to  agree  that  the  duties 
of  tlie  Returning  Board  or  the  Board  of  Canvassers  are  ministerial  and 
not  judicial;  and  such  being  the  case,  the  legality  of  their  canvass 
can  be  examined  into  by  the  courts. 

Mayo  V.  Freeland,  10  Mo.  629;  State  v,  Harrison,  38  Mo.  540;  State 
V.  Rodman,  43  Mo.  256;  Ex  parte  Heath,  3  Hill  42;  Bower  v.  O'Brien, 
2  Ind.  423;  People  v.  Hilliard,  29  III.  4J3;  People  v.  Jones,  19  Ind. 
357;  Ballon  v,  York.  13  Shep.  419;  Thomson  v.  Circuit  Judge,  9  Ala. 
338;  People  v.  Kilduflf,  15  111.  492;  OTarrel  v.  Colby,  2  Miim.  180; 
People  t7.  Van  Cleve,  1  Mich.  362;  People  v.  Van  Slyck,  4  Cow.  297; 
Morgan  i;.  Quackeubosh,  22  Barb.  72;  Disben  i;.  Smith,  10  lovv^a,  212; 
People  V.  Cook,  14  Barb.  259;  4  Seld.,  S.  C.  67;  Hart  v.  Harvey,  32 
Barb.  55;  Attorney  General  v.  Barstow,  4  Wis.  567;  Attoruuy  General 
17.  Eli,  4  Wis.  420;  State  v.  Governor,  T  Dutch  331;  State  v.  Clerk  of 
the  Passaic,  1  Dutch  354;  Marshall  v.  Kerns,  2  Swan  68;  People  t^. 
Pease,  27  N.  Y.  45 ;  Head's  case,  25  111.  325. 

The  intrusion  law,  as  we  have  seen,  authorizes  the  Attorney  General 
to  bring  a  suit,  like  the  one  at  bar,  "  when  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  any  public  office  or  franchise;"  and  it 
permits  the  inquiry  to  be  made,  ^*  who  is  rightfully  entitled ''  to  the 
office? 

Here  I  think  the  law  has  given  the  plaintiffs  in  this  case  ample 
power  to  bring  and  prosecute  this  suit,  because  it  clearly  authorizes  a 
suit  of  this  character  *' when  any  person"  shall  ''unlawfully  hold  any 
office ''  in  this  State. 

With  this  law  in  force,  cao  we  say  there  is  no  relief  for  the  plaintiff? 
I  think  not.  With  the  strictest  construction,  the  '*  Intrusion  Act,"  in 
my  judgment,  furnishes  the  State  ample  means  to  oust  the  defendant, 
who  is  accused  of  unlawfully  holding  the  office  of  Judge  of  the  Fourth 
District  Court,  which  accusation  must  be  regarded  as  true  for  the  pur- 
poses of  this  trial.  But  where  do  we  find  the  law  putting  the  frauds 
and  the  illegal  canvass  of  the  returning  board  beyond  the  reach  of 
judicial  inquiry?  Where  is  the  law  authorizing  it  to  disregard  the 
will  of  the  people  and  set  up  its  own  arbitrary  decision,  the  correctness 
of  which  cannot  be  inquired  into  ? 

There  is  no  such  law  to  be  found.  If  there  were,  the  members  of 
this  board  would  be  the  masters,  not  the  servants  of  the  people.  The 
only  powers  of  this  board  are  found  in  act  No.  100  of  the  acts  of  1870, 
the  act  creating  it.  This  statute  will  be  searched  in  vain  to  find  the 
extraordinary  powers  claimed  in  oehalf  of  this  returning  board.  Not 
one  word  wiU  be  found  in  that  law  placing  the  illegal  acts  ot  that  board 
18 
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beyoud  the  reach  of  judicial  inquiry.  On  the  contrary,  after  defining 
the  duties  of  these  ministerial  officers  the  statute  declares  that :  ''  The 
returns  of  the  elections  thus  made  and  promulgated  shall  be  prima 
facie  evidence  in  all  courts  of  justice  and  before  all  civil  officers,  until 
set  aside,  after  a  contest  according  to  law  of  the  right  of  any  person 
named  therein  to  hold  and  exercise  the  office  to  which  he  shall  by 
such  return  be  declared  to  bo  elected/' 

In  the  face  of  <  this  language  how  can  it  be  pretended  that  the  returns 
of  this  board  can  not  be  set  aside  by  the  courts  in  a  contest  according 
to  lawf 

Is  not  a  suit  under  the  *'  intrusion  act "  a  contest  according  to  law,  by 
which  the  State  can  inquire  whether  any  of  her  offices  are  usurped,, 
intruded  into,  or  unlawfully  held  ? 

In  this  proceeding  the  State  simply  proposes  to  inquire  whether 
Lynch  unlawiully  holds  the  office  of  judge  of  the  Fourth  District 
Court,  alleging  that  he  did  not  receive  a  plurality  of  Ihe  legal  votes 
cast,  and  therefore  was  not  elected.  Now,  there  is  no  doubt  the  '^  in- 
trusion act"  permits  the  State  to  make  the  inquiry  and  it  authorizes 
the  court  to  decide  whether  Lynch  is  '*  rightfully  entitled  ^  to  the 
office }  that  is,  whether  he  actually  received  a  plurality  of  the  legal 
votes  cast. 

The  right  of  the  State  to  recover  in  this  case  in  no  manner  depends 
upon  the  strength  of  Bonner's  title. 

But  under  the  law  the  Attorney  General  had  the  right  to  join  him  as 
plaintiff  and  set  up  in  the  petition  a  statement  of  his  right  to  the 
office.  Now,  what  is  the  attitude  of  the  defendant  in  this  case  t 
By  his  exceptions  he  admits  that  he  did  not  receive  a  plurality  of  the 
legal  votes  cast ;  he  admits  that  he  received  the  certificate  ot  election 
by  the  arbitrary  and  illegal  canvass  of  the  returning  board ;  that  his 
commission  issued  to  him  through  error;  that  Bonner  was  elected  and 
is  rightfully  entitled  to  the  office.  But  still  he  contends  that  in  the 
face  of  all  these  admissions  there  is  no  law  in  Louisiana  by  which  he 
can  be  ejected  from  the  office  he  confessedly  usurps  and  unlawfiilly 
holds. 

If  such  were  the  case  it  would  be  a  burning  shame  and  a  disgrace  to 
Louisiana. 

In  my  judgment  the  law  is  ample  to  give  all  the  relief  which  the 
plaintiffs  claim  at  our  hands.  In  this  opinion  I  am  not  alone,  but  I 
am  supported  by  high  authority,  viz :  the  Supreme  Courts  of  New 
York  and  CHlifornia,  where  the  same  statute  prevails.  Indeed,  oar 
Legislature  in  1868  borrowed  the  intrusion  act  from  New  York,  copy- 
ing it  word  for  word,  as  will  be  seen  by  examining  the  second  volume 
of  the  Revised  Statutes  of  New  York  of  1852,  page  554,  paragraph  432. 

Now  when  the  Legislature  borrowed  the  law,  is  it  not  fair  to  presume 
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it  intended  the  law  to  be  construed  as  its  language  plainly  indicates 
its  purpose  to  be,  and  as  it  was  understood  and  interpreted  by  the 
Supreme  Court  of  New  York. 

In  the  People  v.  Pease,  27  N.  Y.  45,  the  court  say :  **  An  action  is 
prescribed  in  the  nature  of  a  quo  tDarranto,  to  determine  as  well  the 
question  of  usurpation  of  the  person  in  office  as  the  claim  of  the 
person  asserting  his  right  thereto. 

'^In  this  action  the  determination  disposes  as  well  of  the  public 
interest  as  the  private  right.  It  is  not  of  so  much  importance  so  far 
ms  the  public  is  concerned,  which  of  two  claimants  shall  discharge  the 
duties  of  an  office;  but  the  private  right  of  an  individual  to  the  fees 
and  emoluments  of  an  office  is  properly  and  legitmately  the  subject  of 
Judicial  cognizance,  and  to  adjudicate  upon  this  right  it  becomes  essen- 
tial to  determine  who  was  legally  and  duly  elected  or  appointed  to  it, 
and  who  is  entitled  to  discharge  its  duties  and  receive  and  enjoy  its 
fees  and  emoluments.  The  provisions  of  the  code,  in  reference  to  this 
action,  are  ample  to  cover  and  secure  as  well  the  interests  of  the 
public  as  the  private  rights  of  the  parties.  The  determination  of 
those  rights  necessarily  leads  to  an  investigation  into  the  title  of  the 
claimant  to  the  particular  office,  and  such  an  investigation  must  result 
in  a  determination  of  the  legality  of  the  election.         «        •        » 

'*  And  the  certificate  of  the  board  of  canvassers  authorized  to  can- 
vass the  votes  given  tor  an  elective  office,  is  made  evidence  of  the  elec- 
tion of  the  person  therein  declared  to  be  elected.  But  such  certificate  is 
only  prima  facie  evidence  of  the  title  of  the  person  receiving  it,  to  the 
office  therein  mentioned.  In  all  cases  where  the  proceeding  is  by  quo 
warranto,  or  in  an  action  of  that  nature,  it  is  held  that  such  proceeding 
is  instituted  to  try  the  right  to  the  office  directly,  and  it  is  compe- 
tent to  go  behind  the  certificate,  which  would  otherwise  be  conclusive, 
to  ascertain  the  real  facte  of  the  case.  (The  People  v.  Seaman,  5 
DeLio  409  J  People  v.  Fergnrson,  8  Cow.  102;  People  r.  Van  Slyck  4 
Cow.  297;  People  v.  Wail,  20  Wend.  12.)  ♦  •  ♦  ♦  ♦ 
What  is  it  that  confers  title  to  the  office  and  the  legal  right  to  the 
reception  of  its  emoluments  f  It  surely  is  the  fact  that  the  greatest 
number  of  qualified  voters  have  so  declared  their  wishes  at  an  election 
held  pursuant  to  law.  It  is  not  the  canvass  or  estimate,  or  certificate 
which  determines  the  right.  These  are  only  the  evidences  of  the 
right,  but  the  truth  may  be  inquired  into  and  the  right  ascertained. 
When  it  is  so  ascertained,  the  legal  consequences  follow  that  the 
person  usurping  the  office  is  ousted »  and  the  person  legally  entitled 
takes  the  office  and  its  fees.  «  «  «  «  • 

'*  It  is  urged,  however,  that  the  act  of  the  inspectors,  in  receiving 
and  depositing  the  ballot  is  judicial,  and  therefore  can  not  be  re- 
viewed in  this  action.    It  is  supposed  that  the  contrary  is  satisfactorily 
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shown,  and  that  the  universal  practice  of  the  courts,  in  actions  or  pro- 
ceedings like  the  present,  where  they  have  inquired  into  the  very  right 
of  the  case,  refutes  this  assumption.  In  The  People  v.  Van  Slyck  it 
was  urged  by  the  counsel  of  the  defendant  that  the  certificate  of  the 
determination  of  the  board  of  canvassers  was  conclusive  evidence  of 
the  election;  that  it  could  neither  be  impeached  nor  contradicted; 
that  the  authority  exercised  by  the  board  of  canvassers  was  judicial, 
and  that  if  the  Supreme  Court  had  jurisdiction  to  review  the  deter- 
mination of  the  board  of  canvassers,  their  reviewing  power  could  only 
be  exercised  through  the  medium  of  a  certiorari;  and  until  reversed 
in  this  form  it  remains  valid  and  conclusive,  and  can  not  be  questioned 
by  an  information  in  the  nature  of  a  quo  warranto.  These  views  were 
repudiated  by  the  court  in  that  case,  which  held  that  the  act  of  the 
canvassers  was  not  judicial,  but  merely  ministerial,  and  that  the  trial 
in  quo  warranto  is  had  upon  the  right  of  the  party  holding  the  office. 
This  doctrine  was  promulgated  nearly  forty  years  ago  in  this  State, 
and  has  been  acquiesced  in  and  sustained  in  all  cases,  and  it  ought  not 
now  to  be  disturbed." 

In  The  People  v.  Holden,  28  California  123,  where  the  controversy 
was,  under  the  intrusion  law,  for  the  office  of  county  judge,  the  court 
say: 

^*It  is  first  claimed  by  the  appellant  that  the  district  court  had  no 
jurisdiction  in  the  premises,  and  that  the  only  remedy  in  cases  like  the 
present,  is  under  the  statute  which  prescribes  the  mode  and  manner  of 
contesting  elections.  No  proposition  could  be  more  untenable.  It  is 
true  the  act  providing  the  mode  of  contesting  elections  confers  upon 
any  elector  ot  the  proper  county,  the  right  to  contest,  at  his  option, 
the  election  of  any  person  who  has  been  declared  duly  elected  to  a 
public  office  to  be  exercised  in  and  for  such  county;  but  this  grant  of 
power  to  the  elector  can  in  no  way  impair  the  right  of  the  people  in 
their  sovereign  capacity,  to  inquire  into  the  authority  by  which  any 
person  assumes  to  exercise  the  functions  of  a  public  office  or  franchise, 
and  to  remove  him  therefrom,  if  it  be  made  to  appear  that  he  is  a 
usurper,  having  no  legal  right  thereto." 

''  The  two  remedies  are  distinct,  the  one  belonging  to  the  elector  in 
his  individual  capacity  as  a  power  granted,  and  the  other  to  the  people 
in  the  right  of  their  sovereignty.  Title  to  office  comes  from  the  wOl 
of  the  people,  as  expressed  through  the  ballot  box,  and  they  have  the 
prerogative  right  to  enforce  their  will,  when  it  has  been  so  expressed, 
by  excluding  usurpers  and  putting  in  power  such  as  have  been  cboseo 
by  themselves;  to  that  end  they  have  authorized  an  action  to  be 
brought  in  the  name  of  the  Attorney  General,  either  upon  his  own 
suggestion  or  upon  the  complaint  of  a  private  party,  against  any  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  any  public  office,  civil 
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or  niilitary,  or  any  franchise  within  this  State.  See  also  People  t\ 
Jones,  20  California,  page  50;  Searcy  v.  Grow,  15  Cal.  117;  People  v. 
Cook,  8  N.  Y.  67 ;  People  v.  Van  Slyck,  4  Cowan  297 ;  People  v.  Vail, 
20  Wend.  12. 

Our  intrusion  act  authorizes  a  proceeding  in  the  nature  of  a  quo 
warranto.  And  under  this  writ  all  the  authorities  agree  that  a  usurper 
can  be  excluded  from  office,  and  to  determine  the  question  of  usurpa- 
tion the  courts  have  ample  power  to  go  behind  the  commission  and 
the  certificate  of  the  Board  of  Canvassers. 

In  Carpenter  v.  Ely,  Fourth  Wisconsin  420,  wliere  the  controversy 
was  for  the  office  of  district  attorney,  the  court  say :  '*  The  duties  of 
these  canvassing  boards  are  in  the  main  ministerial.  Attorney  General 
V.  Barstow,  4  Wis.  567;  People  v.  Van  Slyck,  4  Cow.  322 ;  Ex  parte 
Heath,  3  Hill  42;.  People  v.  Stevens,  5  Hill  616.  But  perhaps  the 
board  of  county  canvassers  might  have  canvassed  the  total  vote, 
notwithstanding  the  informality  in  the  return. 

''  Conceding,  however,  the  county  board  decided  correctly  upon  the 
facts  before  them,  in  this  proceeding,  we  are  bound  to  go  back  and 
rectify  this  mistake  or  omission  and  count  the  vote;  for  it  is  the  elec- 
tion by  a  plurality  of  votes  which  constitutes  the  right  to  an  office, 
and  that  can  not  be  defeated  by  the  mistake,  negligence  or  misconduct 
of  the  canvassing  boards."  And  the  court  held  that  the  relator  re- 
ceived a  plurality  of  the  legal  votes  cast  for  the  office  and  *'  effect 
must  be  given  to  this  election,  notwithstanding  the  certificate  of  election 
had  been  given  to  the  respondent.  A  canvassing  board  cau  not  create 
a  riglit  to  an  office  ;  that  must  be  ba^ed  upon  an  election." 

In  the  State  v.  Steers,  44  Missouri,  where  the  controversy  was  for 
the  office  of  sheriff,  the  court  say :  '*  To  determine  upon  the  legality 
of  votes  is  a  judicial  proceeding  before  a  competent  court  to  hear  and 
adjudicate,  where  the  parties  interested  can  appear  and  present  their 
respective  claims.  To  allow  a  ministerial  officer  arbitrarily  to  reject 
returns,  at  his  mere  caprice  or  pleasure,  is  to  infringe  or  destroy  the 
rights  of  parties,  without  notice  or  opportunity  to  be  heard;  a  thing 
which  the  law  abhors  and  prohibits.  ♦  •  ♦  rpj^g 

exercise  of  such  power  is  subversive  of  the  rights  of  the  citizen  and 
dangerous  and  fatal  to  the  elective  franchise."  44  Missouri  223;  How- 
ard V.  Shields,  \Q  Ohio  184;  Ewing  v.  Thompson,  43  Pennsylvania  372; 
Jenkins  V.  Waldron,  11  John.  114;  6  Cow.  456;  23  Cow.  228. 

This  is  the  first  time  the  question  has  been  presented  to  this  court; 
but  it  seems  to  have  been  presented  often  to  the  Supreme  Court  of 
other  States  of  the  Union,  and  with  singular  unanimity  they  all  hold 
that  the  courts  have  power  to  exclude  a  usurper  at  the  instance  of  the 
State,  and  to  determine  the  question  of  usurpation  they  can  go  beliiud 
the  certificate  of  the  returning  board. 
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In  view  of  the  express  provisious  of  the  intrusion  act,  and  the  adju- 
dications of  other  States  to  which  I  have  referred,  I  feel  confident  that 
tlie  position  I  take  in  this  case  is  correct.  Especially  as  the  defendant 
has  not  produced  a  single  authority  that  supports  his  pretensions. 
The  case  of  The  State  v,  the  Judge  of  the  Second  District  Court,  13  An. 
89,  upon  which  so  much  reliance  is  placed,  has  really  no  bearing  on  the 
case  at  bar. 

There  Rousseau  sought  by  mandamus  to  compel  the  judge,  who  was 
recused,  to  transfer  a  certain  cause  to  an  a^oining  district  or  refer  it  to 
one  of  the  district  judges  for  trial;  this  court  refused  the  mandamus;  be- 
cause the  suit  sought  to  be  transferred,  did  not  appear  to  be  authorized 
by  the  statute  under  which  it  was  br.mght.  Therefore,  there  being  no 
law  authorizing  the  suit,  it  was  no  suit;  being  no  suit,  no  appeal 
would  lie ;  and  no  appeal  lying,  no  mandamus  could  be  granted. 

I  entirely  concur  in  the  views  expressed  in  the  dissenting  opinion  of 
the  Chief  Justice  in  that  case,  because  the  conclusions  upon  which  the 
court  declined  to  grant  Rousseau  relief,  were  conclusions  that  could  not 
be  legally  entertained  till  there  was  a  trial  of  the  suit,  which  Rousseau 
was  trving  to  have  transferred  to  a  competent  court  and  tried.  Ttie 
Supreme  Court  had  no  original  jurisdiction  to  decide  an  important 
issue  in  Rousseau's  case  then  pending  in  the  district  court. 

But  what  was  tlie  case  of  Rousseau,  which  this  court  refused  to  order 
transferred  and  tried  ?  It  was  not  a  suit  brought  under  the  intrusion 
act.  But  it  was  a  suit  to  contest  the  office  of  district  judge,  brought 
under  a  statute  which  only  authorized  contests  for  parish  offices. 

The  statute  under  which  he  sued  did  not  embrace  his  case;  it  waa 
never  heard,  because  this  court  refused  to  order  it  transferred  to  a 
competent  court  lor  trial.  Therefore  the  remark  of  Mr.  Justice  Spof- 
ford,  that  the  contesting  of  votes  is  not  a  judicial  function,  was  not 
necessary  to  the  decision  of  the  mandamus  suit  \  it  was  a  mere  obiter 
dkium.  But  suppose  Rousseau's  case  had  been  before  the  court  and 
the  decision  was  tliat  the  statute  under  whicli  he  sued  did  not  embrace 
his  case,  would  that  be  authority  to  defeat  the  present  suit  brought 
under  a  different  statute,  the  **  intrusion  act,''  the  express  provisions 
of  which  are  found  to  embrace  this  casef  The  remedy  provided  in 
the  intrusion  act  in  no  manner  depends  upon  the  existence  of  the 
statute  under  which  Rousseau  sought  relief,  to  wit :  the  statute  allow- 
ing electors,  in  their  individual  capacity,  to  contest  an  election.  People 
V,  Holden,  28  Cal.  123. 

''  Courts  may  go  behind  the  determination  of  State  returning  boards 

and  correct  them  by  the  returns  of  the  district  boards,  and  in  turn 

may  correct  them  by  the  ballots  themselves,  if  preserved."    Cooley  on 

Constitutional  Limitations,  pages  625,  626. 

My  conclusion  is  that  this  suit  is  authorized  by  the  intrusion  act ; 
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the  petition  shows  a  good  cause  of  action  ;  and  the  question  whether 
Lynch  or  Bonner  is  entitled  to  the  office  in  dispute  is  a  judicial  ques- 
tiojiy  and  the  cognizance  thereof  in  no  manner  belongs  to  the  political 
department. 

I  believe,  therefore,  that  the  exceptions  should  be  overruled  and  the 
ease  remanded  to  the  lower  court  for  trial  on  the  merits. 

I  therefore  dissent  from  the  decision  of  the  majority  of  the  Court  in 
this  case. 

Behearing  refused. 


No.  2869. 
Herman  Job  v,  Frank  Hbuer. 

Ifhere  an  ex  parte  statement  of  aoconnt,  annexed  to  the  petition,  was  allowed  to  be  received 
in  OTidence,  and  the  books  of  the  partnership,  which  had  been  kept  by  the  plaintiff 
himself  and  ofTered  by  the  defendant,  were  excladed:   Held — That  Uie  conrt  a  qtia  erred. 

The  coort  below  also  erred  in  compelling  the  deiendant,  who  had  pleaded  the  general  issne, 
to  plead  payment  before  permitting  him  to  introduce  proof  that  he  had  settled  in  fnU 
with  the  plaintiff.  Said  plaintiff  having  alleged  a  final  settlement,  it  was  competent  ior 
the  defendant  to  prove  what  that  settlement  was. 

The  plaintiff  having  alleged  a  final  settlement,  can  not  go  behind  it  and  demand  the  investi- 
gation and  adjustment  of  the  affairs  of  the  partnership.  Besides,  it  could  not  be  done  in 
this  suit,  which  is  for  a  specific  sum. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Th^ard, 
J.  QustavuB  Schmidt,  for  plaiutiff  and  appellee.  T,  Gilmore  <& 
Sons,  for  defendant  and  appellant. 
Justices  concurring :  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 
Wtly,  J.  The  plaintiff  alleges  that  on  sixteenth  September,  1866, 
he  entered  into  a  partnership  with  the  defendant  for  the  purpose  of 
carrying  on  the  wood  and  lumber  business  in  this  city,  which  partner- 
ship continued  for  three  year^,  terminating  on  sixteenth  September, 
1869,  when  an  account  of  the  assets  was  taken,  and  a  final  settlement 
was  effected,  from  which  it  appears  tliat  the  defendant  is  indebted  to 
him  $1353  18.  He  annexes  an  account  to  the  petition  showing  that 
sum  due  him.  The  court  gave  judgment  for  $731  32,  and  the  defend- 
ant appeals. 

We  think  the  court  erred  in  permitting  the  ex  jHir^e  statement  of 
account  annexed  to  the  petition,  to  be  received  in  evidence  and  in 
excluding  the  books  of  the  partnership  which  had  been  kept  by  the 
plaintiff  himself.  The  defendant's  bills  of  exceptions  to  this  ruling 
were  well  taken. 

We  think  the  court  also  erred  in  compelling  the  defendant,  who  had 
pleaded  the  general  issue,  to  plead  payment  before  permitting  him  to 
introduce  proof  that  he  had  settled  in  full  with  the  plaintiff. 

The  plaintiff  alleged  a  final  settlement,  and  it  was  certainly  com- 
petent for  the  defendant  to  prove  what  that  settlement  was.  The  bill 
of  exceptions  on  this  point  was  well  taken. 


SUPREME  COURT  OF  LOUISIANA, 


Haviog  alleged  a  fioftl  BettlemeD^,  the  plaintiff  can  not  go  behind  it 
and  demand  tlie  investigation  and  adjuetment  of  the  affaire  of  the 
partueiship.  Indeed  it  could  not  be  done  io  this  enit,  which  is  for  a 
Bpeciflc  Bam. 

The  question  is,  does  tJie  defendant  one  the  plaintiff  the  snm  claimed. 
After  examining  the  evidence  in  the  record,  we  are  satisfied  that  the 
demand  of  the  plaintiff  is  utterly  without  fonndation.  There  was  a  set- 
tlement in  full  between  the  partners,  and  thece  is  no  cause  for  this  suit. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  there  be  judgment  for  the  defendant,  plaintiff  paying  costs 
of  both  courts. 

Sebeariog  refused. 


)F  Nbw  Orleans  i>.  6.  L.  Millactdon  and  J.  M.  Lapeibk. 

u  ETldence  abowa  Ihit  the  iBdorMr  wu  temponrllj  ataHnt  from  New  Orlean*,  ■! 
I  plue  he  rejiided.  ttiA  vrhere  bis  famn^'  rtmuned  dnriDg  bli  abamce ;  that  m  notice 
teat,  iuteDiled  far  Ihe  IntlDraer,  was  given  to  one  Gaaqnet,  bU  aon  in  taw,  at  atid 
let's  office ;  aJid  that  Ihe  Indowr  never  reoeiiod  Ihe  noUee; 
at  tbis  la  no  notice  and  tbat  tbe  indoraor  ia  diaebarEed, 

;AL  from  tlie  Fourth  District  Court,  parish  of  Orleaos.     Uiiard, 
A.  VoorkUg,  for  plaintiff  and  appellee.     A.  Trudeau,  for  de- 
.  and  appellant. 

ces  concurring:  Lndeling,  Taliaferro,  Howell,  Wyly,  Morgan. 
CLING,  C.  J.  This  is  an  action  on  a  promissary  note  against  the 
and  the  indorser.  The  maker  pleaded  the  gcncrni  issue;  the 
r  alleges  want  of  demand,  of  protest,  and  notice  of  protest. 
ivas  judgment  against  the  defendants,  in  soliilo,  for  tbe  amount 
I,  and  the  indorser,  Lapejie,  alone  has  appealed, 
only  question,  necessary  to  decide,  is  whether  or  not  there  was 
itice  of  non-payment  given  to  the  indorser, 
v\  idence  shows  that  the  indorser  was  temporarily  absent  from 
rlenns,  whBTe  he  resided  and  where  his  family  remained  during 
ence ;  that  a  notice  of  protest  of  the  note  was  given  to  one 
t,  a  SOD  in  law  of  the  indorser,  at  Gasquet'a  office ;  and  that  the 
r  never  received  the  notice.  This  was  no  notice  to  Lapeyre, 
is  discharged  for  the  want  thereof.     Parsons  on  Bills,  vol.  1, 

therefore  ordered  ami  adjudged  that  the  judgment  of  the  court 
gainst  J.  M.  Lapeyre  be  reversid,  and  that  there  be  judgment 
ivor  rejecting  the  plaintill's  demand  against  him,  with  costs  in 

iring  refused. 
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No.  2774. 
Mazurbau  &  Hennen  v.  W.  H.  Morgan  et  als. 

Where  Uie  allegationa  and  the  prayer  of  the  petition  and  the  evidence  addnoed  make  it 
clear  that  the  action  is  predicated  upon  a  contract,  the  plaintiff  can  not  recover  on  a 
quantum  menM. 

In  this  case  the  contract  relied  on  is  in  flagrant  violation  of  the  law,  Statute  of  1808,  thirty- 
first  of  March. 

If,  in  a  snit  upon  a  contract,  the  party  foil  to  prove  the  contract,  but  prove  without  objection 
the  value  of  services  rendered,  a  Judgment  might  be  rendered  upon  a  quantum  meruit. 

But  when  the  contract  Is  proved,  it  is  the  law  between  the  parties,  and  the  parties  must 
succeed  or  fail  according  to  the  terms  of  that  ctmtracL  The  court  is  not  at  liberty  to  sub- 
stitute another^  based  upon  the  presumsd  assent  of  the  parties. 

The  plaintifTs  claim  is  inseparably  connected  with  an  nnlawftil  contract,  apd  must  fall 
with  it. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  B,  B.  Forman  and  (7.  M.  Gonrad  <&  Son,  for  plaintiffs  and 
appellants.    Bandell  Hunt  and  JE.  Bosi,  for  defendants  and  appellees. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  This  suit  was  instituted  on  the  twenty-fifth  of 
April,  1832.  It  is  based  upon  a  contract,  by  which  the  defendants 
agreed  to  pay  plaintiffs,  for  professional  services,  as  attorneys  and 
oounselors-at-law,  one-third  of  whatever  sum  might  be  gained  by  suit 
or  compromise,  of  certain  claims  against  the  widow  and  heirs  of  Price  ; 
but  in  case  of  defeat  on  the  claims,  the  defendants  were  not  bound  to 
pay  them  anything. 

The  statute  of  1808  enacted,  ''that  any  bargain  or  agreement  with 
a  plaintiff  or  defendant  on  the  event  of  any  suit  to  receive  any  portion 
of  the  land  or  any  other  property  that  may  be  in  dispute  or  sued  for, 
as  the  compensation  for  the  services  of  any  attorney  or  counselor-at- 
law,  shall  be  null  and  void  to  all  intents  and  purposes."  Bui.  &  Cur- 
rey's  Digest,  21. 

The  contract  is  in  flagrant  violation  of  the  law.  2  Mart.  281,  Living- 
ston V.  Cornell. 

But  the  plaintiffs  contend  that  conceding  the  contract  to  be  unlaw- 
ful, they  should  recover  on  a  quantum  meruit. 

The  answer  to  this  is,  that  the  suit  is  based  on  a  contract  and  not 
on  a  quantum  meruit. 

The  plaintiffs  make  the  agreement  a  part  of  their  petition,  they  aver 
they  acted  under  it,  and  they  demand  the  compensation  fixed  by  it. 
They  allege  that  thereby  they  became  the  owners  of  one-third  of  the 
property  recovered  under  it,  and  they  pray  to  be  declared  the  owners 
of  one-third  of  the  property  referred  to  in  the  agreement,  and  for  par- 
tition thereof.  It  is  true  they  add  the  prayer  that  if  this  **  be  not 
granted,  then  the  defendants  be  condemned  in  solido  to  pay  the  sum 
of  $50,000,  which  is  the  value  of  one-third  of  said  property,  and  which. 
their  time  and  labor  entitled  them  to.*' 
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We  can  not  regard  the  concluding  words  of  this  prayer  as  changing 
the  character  of  the  suit  till  the  allegations  and  the  prayer  of  the  peti- 
tion make  it  clear  that  the  action  is  predicated  upon  the  contract. 

If,  in  a  suit  upon  a  contract,  the  party  fail  to  prove  the  contract,  bat 
he  prove  without  objection  the  value  ot  services  rendered,  a  judgment 
might  be  rendered  upon  a  quantum  meruit. 

But  when  the  contract  is  proved,  it  is  the  law  between  the  parties, 
and  the  parties  must  succeed  or  fail  according  to  the  terms  of  that  con- 
tract— the  court  is  not  at  liberty  to  substitute  another,  based  upon  the 
presumed  assent  of  the  parties. 

The  plaintiff's  claim  is  inseparably  connected  with  the  unlawful  con- 
tract, and  must  fall  with  it.     1  An.  176 )  11  Wheaton  258. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  2856. 
African  Methodist  Episcopal  Church  u.  M.  M.  Clark. 

'Where  the  defendant  contended  that  the  object  of  the  original  incorporators  was  to  nniie 
with  the  African  Methodist  Episcopal  Cnarch  of  the  TJnit«d  States  and  be  goided  in  the 
administration  of  its  affairs  by  the  doctrines  and  discipline  of  the  general  organisation; 
and  that,  in  accordance  with  said  discipline,  he  was  appointed  by  the  Bishop  of  Louisiana 
pastor  of  St.  James  Chapel,  and  that  he  could  not  be  discharged  or  dismissed  from  said 
position  by  the  trustees  or  incorporators ; 

Hehi— That  under  the  charter  of  the  corporation  this  right  is  expressly  conferrod  upon  the 
incorporators,  and  that,  in  the  absence  of  any  provision  on  the  subject,  they  wonld  have 
possessed  the  power,  because  it  is  one  of  the  incidents  of  their  ownership  of  the  St, 
James  Chapel. 

Courts  of  justice  in  this  State  sit  to  enforce  civil  obligations  only,  and  never  attempt  to 
exercise  jurisdiction  over  those  of  a  spiritual  character. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley, 
J.  Cotton  <&  Levy,  for  plaintiffs  and  appellee.  Lacey,  Butler  & 
Belden,  for  defendant  and  appellant. 

Justices  concurring:     Ludeling,  Taliaferro^  Howell,  Wyly,  Moi^an. 

LuDELiNG,  C.  J.  This  suit  is  brought  by  the  trustees  and  incorpo- 
rators of  the  African  Methodist  Episcopal  Church,  a  duly  organized 
corporation  in  the  State  of  Louisiana,  to  prevent  M.  M.  Clark  from 
•officiating  or  exercising  any  authority  whatever  as  pastor  of  the  St. 
James  Chapel,  and  to  restrain  him  from  interfering  with  the  govern- 
ment, control  and  possession  of  the  Faid  church  house. 

The  defendant  contends  that  the  object  of  the  original  incorporators 
was  to  unite  with  the  African  Methodist  Episcopal  Church  of  the 
United  States,  and  be  guided  in  the  administration  of  its  affairs  by 
the  doctrines  and  discipline  of  the  general  organization ;  and  that  in 
accordance  with  said  discipline  he  was  appointed  by  the  Bishop  of 
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Louisiana  pastor  of  St.  James  Chapel,  and  that  be  can  not  be  dis- 
charged or  dismissed  from  said  position  bj  the  trustees  or  incorpo- 
rators. 

The  judge  of  the  district  court  thought  otherwise,  and  we  agree 
with  him. 

Under  the  charter  of  the  corporation  this  right  is  expressly  con- 
ferred upon  the  incorporators.  But  in  the  absence  of  any  provision  on 
'the  subject,  they  would  have  had  the  power.  It  is  one  of  the  incidents 
of  their  ownership  of  the  St.  James  Chapel. 

''Neither  the  Pope  nor  any  bishop  has,  within  this  State,  any  author- 
ity except  a  spiritual  one^  and  the  courts  of  justice  sit  to  enforce  civil 
obligations  only^  they  never  attempt  to  coerce  those  of  a  spiritual 
•character.  We  must  content  ourselves  with  considering  the  defendant 
in  his  civil  relations  to  the  plaintiffs.''    4  R.  68. 

It  is  therefore  ordered  and  adjudged  that  tlie  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  2941. 
Columbia  Fire  Company  No.  5  v.  Joseph  A.  Purckll  et  als. 

The  penalty  ior  not  producing  boolcs  and  papers  in  obedience  to  a  nibpena  duces  tecum,  i&  not 
impriBoivnent  for  contempt.  The  conaeqaence  of  the  disobedience  is,  that  the  party  who 
has  obtained  the  subpena  has  the  right  to  ask  that  the  facts  which  he  states  in  bis  affi- 
daTit  for  the  sabpena  be  taken  as  proved. 

"Where  the  books  called  for  were  produced  on  the  day  of  the  trial,  and  the  defendant  did 
not  then  move  for  a  continuance  in  order  to  allow  him  time  to  examine  them,  bnt  simply 
objected  to  going  to  trial; 

Held— That  this  was  not  sufficient.  He  should  at  least  have  suggested  to  the  court  that  he 
was  deprived  of  some  right,  or  that  an  examination  of  the  books  was  necessity  to  enable 
him  to  make  out  his  case. 

The  facts  of  this  case  must  be  taken  as  established  by  the  accounts  rendered  by  the  defend- 
ant Purcell,  which  clearly  show  his  indebtedness  in  solido  with  his  security. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Orleans.  Lean- 
mont,  J.  Trial  by  jury.  Albert  Voarhi^,  for  plaintiff  and  ap- 
pellee.    George  L,  Bright,  for  defendant  and  appellant. 

Justices  concurring :    Ludeling,  Howell,  Wyly,  Morgan. 

Morgan,  J.  This  is  a  suit  against  Purcell  and  McCuUen,  to  recover 
from  them,  in  soUdo,  $1212  75. 

Purcell  was,  during  the  years  1867,  1868  and  part  of  the  year  1869, 
treasurer  of  the  Columbia  Fire  Company  No.  5.  There  is  an  alleged 
deficit  in  his  account  of  $1212  75,  for  which  he  as  principal,  and  Mc- 
C alien,  his  surety,  are  sought  to  be  made  liable. 

As  to  Purcell  there  is  no  defense.  Judgment  by  default  was  taken 
against  him  and  confirmed.  McCuUen,  however,  denies  any  liability. 
•fie  says  he  signed  the  bond   on  the  sixth  of  February,   1869,   and 
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that  during  the  time  Purcell  coDtinued  to  be  treasurer  of  the  compaD^ 
after  his  signiug  it,  he  discharged  his  duties  faithfully.  He  says  that 
if  Purcell  is  indebted  to  the  company  his  indebtedness  existed  anterior 
to  the  date  of  the  bond,  and  that  ho  is  only  bound  to  respond  for  his 
acts  after  his  obligation  was  assumed. 

The  defendant  objects  to  the  rulings  of  the  District  Court  on  two 
questions,  which  he  contends,  prevented  him  from  making  a  proper 
defense,  and  admitted  testimony  which  should  have  been  excluded. 

On  the  twenty-fifth  of  January  he  moved  the  court  for  a  aubpena 
duces  tecum  upon  the  plaintiffs  to  bring  into  court,  on  the  fourth  of 
February,  1 870,  the  day  upon  which  the  case  was  fixed  for  trial,  the 
accounts  rendered  to  them  by  Parcell  during  the  year  1868  and  up  to 
April,  1869;  the  minute  book  of  the  company  for  the  years  1868  and 
1869 ;  the  reports  of  the  finance  committee  during  the  years  1868  and 
1869,  and  the  company's  bank  book  for  1868  and  1869;  and  in  the  same 
motion  he  asked  that  the  company  be  directed  to  bring  the  documents 
into  the  clerk's  office  at  ten  o'clock  A.  M.,  on  the  day  after  the  service 
of  this  order,  the  books,  etc.,  above  referred  to,  they  to  remain  there 
until  the  farther  order  of  the  court,  for  examination  by  the  defendant 
and  his  counsel.  The  order  not  having  been  complied  with,  the 
defendant  moved  the  court  that  the  president  and  secretary  of  the 
company  be  imprisoned  for  a  contempt,  which  order  the  court  refused 
to  issue.  This  ruling  of  the  judge  was  correct.  The  penalty  for  not 
producing  books  and  papers  in  obedience  to  a  suhpena  duces  tecum  is 
not  imprisonment;  the  consequences  of  the  disobedience  is  that  the 
party  who  has  obtained  the  suhpena  has  the  right  to  ask  that  the  facts 
which  he  states  in  his  affidavit  for  the  suhpena,  may  be  taken  as 
proved,  which  was  not  done  here. 

When  the  case  was  called  for  trial  defendant  objected  to  proceeding 
therewith,  on  the  ground  that  plaintiffs  had  not  complied  with  the 
order  of  court  commanding  them  to  produce  the  books.  The  books 
were  produced  on  the  day  of  trial.  Defendant  did  not  then  move  for 
a  continuance  in  order  to  allow  him  time  to  examine  them,  he  simply 
objected  to  going  to  trial.  This  is  not  sufficient;  he  should  l»ave  at 
least  suggested  to  the  court  that  he  was  deprived  of  some  right,  or 
that  an  examination  of  the  books  was  necessary  to  enable  him  to 
make  out  his  case.  The  judge  was  right  in  ordering  the  trial  to  be 
proceeded  with  under  the  state  of  facts  presented  by  the  record. 

The  opinion  to  which  we  have  come  on  the  merits  renders  it  unneces- 
sary to  pass  upon  the  second  bill  of  exceptions. 

The  account  rendered  by  Purcell  on  the  first  July,  1869,  to  the  plain- 
tiff, shows  that  he  had  on  hand  at  that  time  belonging  to  the  plaintiff* 
$1212  75.  This  is  the  sum  which  it  is  claimed  he  owed  the  company 
when  he  ceased  to  be  its  treasurer,  and  for  which  the  surety  on  his 
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bood  is  sought  to  be  made  liable.  On  the  first  of  April,  by  his  account 
rendered  on  that  day  and  offered  in  evidence  by  defendant,  he  appears 
to  have  had  on  hand  $2217  30  to  the  credit  of  the  relief  fund,  against 
a  debit  to  the  general  fund  of  $299  10.  By  the  accounts,  then,  which 
he  furnished  in  1869,  he  always  showed  a  balance  on  hand  in  favor  of 
the  company.  Examined  as  a  witness,  he  says  that  on  the  first  Janu- 
ary, 1869,  he  was  indebted  to  the  company  in  the  sum  of  $1621  70. 
That  on  the  sixth  February,  the  day  on  which  the  bond  was  signed,  he 
owed  the  company  $1484  50.  But  this  statement  is  difficult  to  be 
reconciled  with  what  he  states  in  continuance  of  his  evidence,  when, 
in  answer  to  the  question  *'  during  1868  did  you  at  all  times  have  the 
moneys  of  the  company  on  hand  ?"  propounded  to  him  by  defendant's 
counsel,  he  says :  '^  I  can  not  exactly  swear  to  that,  but  I  had,  I  expect, 
very  near  it.''  "In  cash  ?"  asks  the  counsel.  •*  Yes,  sir,"  is  the  reply. 
We  think  we  must  take  the  facts  as  they  are  established  by  his  ac- 
'Counts,  which  clearly  show  the  amounts  on  hand  when  they  were  ren- 
dered and  his  indebtedness,  for  which  his  surety  is  responsible. 

The  judgment  of  the  court  was  in  favor  of  the  plaintiff,  and  we  do 
not  see  any  error  in  the  verdict  of  the  jury  upon  whicli  it  was  ren- 
dered. 

The  judgment  is  affirmed  with  costs. 

Rehearing  refused. 


No.  4518. 
State  ex  rel.  Recorder  op  Mortgages  v,  Charles  Clinton,  Auditor. 

Where  the  plaintiif  prayed  for  a  mandamos  to  compel  the  Anditor  to  issue  to  him  warrants 
on  the  State  1  roasury  for  compensation  for  mortgages  recorded  by  him  under  the  section 
67  of  act  42  of  1871,  at  the  rate  of  $1  50  per  each  mortgage,  in  accordance  with  the  roll 
which  he  had  furnished  to  the  Anditor,  and  which  is  in  the  Auditor's  possession ; 

Held— That  there  is  nothing  in  the  record  showing  that  the  amount  claimed  exceeds  five 
hundred  dollars  and  vests  jurisdiction  in  this  court.  It  may  be  above  or  below  tliat 
sum.  The  jurisdiction  of  the  court  must  be  apparent  fh>m  the  pleadings.  It  can  not  be 
guessed  at. 

The  Recorder  of  Mortgages  is  not  mentioned  in  section  52  of  act  42  of  1871,  and  this  court 
can  not  supply  the  omission,  if  it  be  an  omission. 

If  the  relator  has  registered  mortgages  in  favor  of  the  State  and  the  State  has  not  paid  him 
therefor,  and  his  compensation  is  not  otherwise  provided  for  by  law,  and  his  legal  de> 
mands  have  not  been  complied  with,  he  may  have  his  recourse  against  the  State,  but  his 
remedy  is  not  by  mandamus  against  the  Auditor. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins,  J.     Homer  and  Benedict,  for  relator  and  appellant.    A.  P. 
Fields  Attorney  General  for  respondent  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Howt^ll,  Wjly,  Morgan. 

Morgan,  J.    Section  67  of  the  acts  of  1871  (act  No.  42)  provides 

that,  in  New  Orleans,  a  list  of  delinquent  taxpayers  shall  be  recorded 
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and  sent  to  the  Auditor  of  Pablie  Accounts,  on  or  before  the  second 
Monday  of  December  of  each  year,  with  a  proper  certificate  thereto- 
affixed. 

The  relator  prays  that  the  auditor  be  compelled  to  issue  to  him  war- 
rants on  the  State  Treasury  in  his  favor  for  compensation  for  mortgages 
recorded  by  him  under  the  law  quoted,  at  the  rate  of  one  dollar  and 
fifty  cents  for  each  mortgage,  in  accordance  with  the  roll  which  he 
has  furnished  to  the  auditor,  and  which  is  in  his  (the  auditor's)- 
possession. 

He  claims  payment  for  these  services  under  the  fifty-second  section 
of  the  act  referred  to,  which  provides  that : 

'^  The  assessors  and  tax  collectors  in  the  city  of  New  Orleans,  and 
the  tax  collectors  of  the  other  parishes  of  the  State,  and  all  others 
herein  named  in  connection  with  the  assessment  and  collection  of 
taxes,  shall  be  paid  by  the  State  Treasurer,  on  the  warrant  of  the 
Auditor  of  Public  Accounts,  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated." 

There  are  good  reasons  why  this  application  should  be  refused. 

First — We  are  entirely  in  the  dark  as  to  the  amount  which  is  sought 
to  be  taken  from  the  treasury  in  this  claim,  and  we,  therefore,  aie  not 
informed  as  to  whether  we  have  jurisdiction  in  the  matter.    We  have  no- 
appellate  jurisdiction  except  in  cases  where  the  amount  claimed,  or 
in  dispute,  exceeds  five  hundred  dollars,  and  we  do  not  think  that  the 
mere  demand  that  *'  the  auditor  be  ordered  to  issue  his  warrants  on 
the  State  Treasurer  in  favor  of  the  relator  for  compensation  at  the  rate 
of  one  dollar  and  fifty  cents  each  for  the  mortgages  recorded  as  afore- 
said, as  appears  by  the  roll  in  possession  of  said  auditor,  or  show  cause- 
to  the  contrary  on  a  day  to  be  fixed  by  the  court,"  is  any  basis  for  our 
assuming,  even  if  we  were  permitted  to  do  so,  that  the  amount  claimed 
exceeded  five  hundred  dollars,  when  the  roll  upon  which  the  claim  ia- 
based  is  not  in  the  record,  particularly  when  we  find  in  the  record  an 
acknowledgment  of  the  recorder  in  the  shape  of  a  receipt  for  $15^  60, 
paid  by  the  auditor  for  ''  certified  copies  of  delinquent  tax  lists  for 
1871  of  the  First,  Second,  Third,  Fourth,  Fifth  and  Sixth  Districts  of 
the  city  of  New  Orleans,  containing  768,796  words,  as  per  certifioates- 
hereunto  attached,  and  at  twenty  cents  per  hundred  words. ''^    We  may 
be  passing  upon  a  claim  involving  many  thousands  of  dollars,  but  the 
matter  in  dispute  may  not  after  all  be  over  five  hundred  dollars.    Our 
jurisdiction  must  be  apparent  from  the  pleadings  5  we  can  not  guess 
at  it. 

Second — The  fifty-second  section  of  the  act  upon  which  the  relator 
relies,  refers  alone  to  the  payment  of  assessors  and  tax  collectors;  the- 
Recorder  ot  Mortgages  is  not  mentioned  therein^  and  we  can  not  suppljT 
the  omission,  if  it  be  an  omission. 
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Third — The  Register  of  ConvejanoeB  and  Recorder  of  Mortgages  of 
the  city  of  New  Orleans  are,  by  the  3172d  section  of  the  Revised  Stat- 
ntesy  entitled  to  $1  50  for  each  registry  of  mortgage.  If  the  relator 
has  registered  mortgages  in  favor  of  the  State,  and  the  State  has  not 
paid  him  therefor,  and  his  compensation  is  not  otherwise  provided  for 
by  law,  and  his  legal  demands  have  not  been  complied  with,  he  may 
have  his  recourse  against  the  State ;  but  his  remedy  is  not  by  man- 
damns  against  the  anditor. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed,  with, 
costs. 

Rehearing  refused. 


No.  3682. 
A.  MiLTENBBRGBR  &  Co.  V.  W.  H.  Keys,  Sheriff  and  als. 

Where  a  fair  and  correct  settlement  waa  made  between  A.  Verret  and  his  sonain.law,  W.  H. 
and  J*  H.  Knight,  in  which  the  mortgage  judgments  in  fiivor  of  their  wires  against  Ver- 
ret were  placed  to  their  credit  and  reduced  their  own  indebtedness  pro  tanto,  and  snbse- 
qnently  W.  H.  and  J.  M.  Slnight  transferred  said  judgments  to  Adams  &  Co.,  and  their 
wives  ratified  the  transfer ; 

Held  —That  Adams  and  Co.,  obtained  no  mortgage  onder  said  transfer,  because  the  judgments 
thus  transferred  had  been  extinguished  by  tho  settlement  between  W.  H.  Knight,  J.  H. 
Knight  and  A.  Verret,  which  was  a  valid  one.  The  husbands  could  have  sold  those 
judgments  or  collected  the  amount  of  the  judgments  and  used  the  money  in  payment  of 
their  debts,  or  in  any  other  way  they  had  choaen. 

The  power  of  the  husband  to  administer  the  wife's  property  is  different  irom  that  of  an 
ordinary  attorney.  One  essential  difference  is,  that  the  husband  may  lawfully  appro* 
priate  to  his  own  use  the  money  of  his  wife,  collected  by  him.    The  attorney  can  not. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne. JBeattie,  J.  Bightor  and  McCollamf  Legendre  and  Porche^ 
for  plaintiffs  and  appellants.  Goode  and  Winder,  for  defendants  and 
appellees. 

Justices  concurring:*    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  Marie  Louise  and  Marie  Elizabeth,  daughters  of 
Adolphe  Verret,  of  Terrebonne,  had  a  legal  mortgage  upon  their 
father's  property  to  secure  the  sum  of  eleven  thousand  four  hundred 
and  forty-nine  dollars,  as  shown  by  a  final  account  of  A.  Verret, 
homologated  on  the  twenty-seventh  of  April,  1852. 

The  general  mortgage  was  converted  into  a  special  mortgage  on  the 
undivided  half  of  a  plantation  in  Terrebonne.  Louise  and  Elizabeth 
Verret,  having  intermarried  with  William  H.  and  John  M.  Knight^ 
brought  suit  against  their  lather  and  obtained  judgments  against  him 
in  Jnly  1867,  each  for  five  thousand  seven  hundred  and  twenty-four 
dollars,  with  legal  interest  from  twenty-seventh  April,  1852,  with 
recognition  of  their  mortgages. 

On  the  twenty-second  of  May,  1869,  a  settlement  was  made  between 


^ 
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A.  Yerret  and  his  sons-in-law,  W.  H.  and  J.  M.  Knight,  in  which  the 
•judgments  in  favor  of  their  wives  were  placed  to  their  credit,  and  re- 
duced their  indebtedness  to  Adolphe  Yerret  pro  tanto. 

This  settlement  is  evidenced  by  a  written  memorandum  signed  by 
the  parties — and,  in  this  case,  the  Messrs.  Knight  and  Adolphe  Yerret 
have  testified  that  the  settlement  was  a  fair  and  correct  settlement  of 
their  affairs. 

Subsequently,  on  the  eighth  of  June,  1869,  the  Messrs.  Knight  trans- 
ferred to  Adams  &  Co.  the  two  judgments  obtained  by  their  wives 
against  A.  Yerret,  and  their  wives  ratified  the  transfer. 

A.  Miltenberger  &  Co.,  who  hold  a  mortgage  next  in  rank  after  the 
mortgages  of  Louise  and  Elizabeth  Yerret,  on  the  property  of  Adolphe 
Yerret,  contest  the  right  of  Adams  &  Co.  to  a  mortgage  under  the 
transfer  to  them  of  the  judgments  in  favor  of  Louise  and  Elizabeth 
Yerret  v.  A.  Yerret,  on  the  ground  that  the  said  judgments  were  ex- 
tinguished by  the  settlement  between  W.  H.  &  J.  M.  Knight  and 
Adolphe  Yerret,  made  on  the  twenty -second  ot  May,  1869. 

The  question  presented  for  our  decision  is,  was  the  settlement  made 
by  the  Messrs.  Knight,  of  their  wives' judgments,  valid  or  not:  had 
they  the  right  to  use  the  judgments  as  they  did  f  We  are  at  a  loss  to 
imagine  why  the  settlement  was  not  valid.  The  husbands  could  un- 
doubtedly have  sold  those  judgments  or  collected  the  amount  of  the 
judgments,  and  used  the  money  in  payment  of  their  debts,  or  in  any 
other  way  they  had  chosen ;  and  we  can  see  no  reason  why,  instead  of 
taking  the  money  from  A.  Yerret  and  then  immediately  returning  it  to 
him,  they  could  not  accomplish  the  same  thing  by  a  written  statement 
of  their  accounts  and  settlement.  C.  C.  2390,  2285;  4  R.  114;  12  Rob. 
524;  19  La.  440;  12  An.  562;  13  An.  536. 

The  cases  of  Nolan  v.  Rogers,  4  N.  S.  145,  and  Hickey  v.  Tharp,  4 
La.  336,  relied  upon  by  tbe  defendants,  have  no  application  to  the 
question  at  issue  in  this  case.  They  relate  to  the  powers  of  an  ordi- 
nary attorney.  The  case  of  Hourahan  v.  Leclercq,  15  An.  204,  is  also 
relied  upon,  and  it  appears  to  have  some  application  to  the  case  in 
hand.  A  careful  examination  of  the  case,  however,  satisfies  us  that 
the  portion  ot  the  opinion  which  bears  upon  the  question,  to  wit:  the 
light  of  the  husband  to  receive  his  own  debts  in  payment  of  debts  due 
to  his  wife,  is  an  ohiter  dictum.  In  that  case  the  court  said :  '*  The  hus- 
band, in  the  administration  of  the  wife's  separate  estate,  acts  as  her 
mandatory  or  agent,  and  his  power  or  authority  to  receive  his  own 
debts  in  payment  of  debts  due  to  his  wife,  must  be  determined  by  the 
rules  of  law  which  regulate  the  contract  of  mandate.  And  according 
to  these  rules,  an  agent  has  no  authority  to  take  his  own  obligations 
in  payment  of  debts  due  to  his  principal.  Hickey  v,  Tharp,  4  La.  337; 
Nolan  V.  Rogers,  4  N.  S.  145.'' 
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It  is  needless  to  say  that  the  power  of  the  husband  to  administer 
the  wife^s  property  is  different  from  that  of  an  ordinary  attorney. 
One  essential  difference  is,  that  the  husband  may  lawfully  appropriate 
to  his  own  use  the  money  of  his  wife  collected  by  him  ;  the  attorney 
can  not.    C.  C,  2390. 

We  are  of  opiDion  that  the  settlement  made  on  the  twenty-second 
of  May,  1869,  was  valid,  and  that  the  judgments  in  favor  of  Marie 
Louise  and  Marie  Elizabeth  Yerret,  wives  of  W.  H.  and  J.  M.  Knight, 
against  Adolphe  Yerret,  were  extinguished  by  payment. 

This  view  of  the  case  renders  it  unnecessary  to  examine  the  bills  of 
exception  taken  in  this  case. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  plaintiffs  perpetuating  the  injunction,  that  the  recorder  of  the 
parish  of  Terrebonne  do  cancel  and  erase  the  special  and  judicial 
mortgages  in  favor  of  the  said  Marie  Louise  and  Marie  Elizabeth  Yer- 
ret, wives  of  W.  H.  and  J.  M.  Knight,  against  the  property  of  Adolphe 
Yerret  described  in  the  petition  ior  injunction,  and  that  the  defendants 
pay  costs  of  both  courts. 

Rehearing  refused. 


No.  3931. 
Joseph  Le  Blanc  v.  Louis  St.  Germain. 

The  benefit  of  the  homestead  act  can  be  pleaded  in  bar  of  the  foreclosure  of  a  conventional 
mortgage  given  on  the  homestead  subsequent  to  the  enactment  of  the  law. 

It  can  not  bo  rightfully  contended  that,  in  con  enting  to  the  mortgage,  the  plaintiff  in  injunc- 
tion waived  the  benefit  of  this  exemption,  and  that|  it  amounted  to  a  renunciation  of 
the  right.  No  one  is  presumed  to  waive  a  legal  right,  and  every  contract  is  supposed  to 
be  made  in  reference  to  the  law  that  governs  it.  In  this  case  there  was  no  express  re- 
nunciation or  waiver. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  St.  Ber- 
nard. Pardee f  J.  JS.  II.  McCaleh,  A.  <&  J,  M.  Livaudais,  for  plain- 
tiff and  appellee.    Marcel  Dncros,  for  defendant  and  appellant. 

Justices  concurring:   Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiff,  who  injoined  the  foreclosure  of  the  mort- 
gage of  the  defendant  on  the  ground  that  the  property  seized  is  his 
only  homestead,  appeals  from  the  judgment  dissolving  the  injunction 
with  ten  per  cent,  damages. 

That  the  property  seized  is  defendant's  only  homestead  is  not  dis- 
puted. The  question  is,  can  the  benefit  of  the  homestead  act  be 
pleaded  in  bar  of  the  foreclosure  of  a  conventional  mortgage  given  on 
the  homestead  subsequent  to  the  enactment  of  the  law  f  By  section 
691  of  the  Revised  Statutes  of  1870,  in  certain  cases  the  homestead  is 
exempt  from  seizure  "  in  addition  to  property  and  effects  now  exempt 
18 
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from  seizure  and  sale  under  execution."  The  defendant  contends  that 
the  law  has  no  application  to  a  sale  under  the  foreclosure  of  a  mort* 
gage,  but  only  refers  to  sales  "  under  execution."  We  can  not  accept 
this  interpretation  of  the  law.  It  has  a  broader  meaning.  The  obvious 
purpose  of  the  law-giver  was  to  exempt  from  forced  sale  in  certain 
cases  the  homestead  of  the  debtor ;  and  it  is  the  intention  of  the  law- 
giver that  we  must  seek  and  give  eifect  to. 

The  defendant  contends  also,  that  in  consenting  to  the  mortgage  the 
plaintiff  waived  the  benefit  of  this  exemption ;  that  it  amounted  to  a 
renunciation  of  the  right.  No  one  is  presumed  to  waive  a  legal  right; 
every  one  is  presumed  to  contract  in  reference  to  the  law.  The  plain- 
tiff and  defendant  are  presumed  to  have  done  so.  Nothing  was  said 
in  the  contract  in  regard  to  the  remedy  thereon.  This  the  law  sup- 
plied as  thoroughly  a<i  if  inserted  in  the  instrument.  Section  691  of 
the  Revised  Statutes  appertains  to  the  remedy;  and  if  in  forced  sales 
it  can  be  disregarded  at  all  (of  which  we  here  express  no  opinion)  it 
must  be  by  an  express  renunciation  or  waiver. 

It  is  therefore  ordered  that  the  judgment  appealed  from  he  annulled, 
and  it  is  now  ordered  that  the  injunction  herein  be  perpetuated  and  that 
the  defendant  pay  cost  of  both  courts. 

Rehearing  refused. 


No.  4592. 
Nancy  Doughty  v.  The  Sheriff  and  als. 


26    290|  Where  a  wife  had  obtained  a  judgment  against  her  hnsband,  nnder  which  hia  property  bad 

*P®_  1^1  been  sold  and  purchased  by  hw  ; 

25     290  Held— That  after  her  purchase  the  Judgment  creditors  of  her  hnsband  conid  seize  the  same 

125     106  property  as  his,  and  tliat  the  wife  had  not  the  right  to  injuin  the  sale  thereof,  Inasmuch 

^  as  the  sale  to  her  was  not  recorded  in  the  recorder's  oflBce. 

APPEAL  from  the  Fifih  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Posey f  J.  D.  O,  Wedge,  Eace,  Foster  <&  Metrick,  for  plain- 
tiff and  appellant.    Kernan  dc  Lyom,  for  defendants  and  appellees. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  The  defendants,  H.  B.  Chase  and  John  Effut,  ob- 
tained judgments  against  Wm.  F.  Doughty,  the  husband  of  plaintifEl 
She  had  obtained  a  judgment  against  her  husband  under  which  his 
property  had  been  sold  and  purchased  by  her.  After  her  purchase, 
the  judgment  creditors  of  her  husband  seized  the  same  property  as 
his,  and  the  plaintiff  has  injoined  the  sale  thereof.  The  defendants 
had  a  right  to  seize  the  property,  Inasmuch  as  the  sale  to  the  wife  was 
not  recorded  in  the  recorder's  office.    21  An.  427,  241 ;  22  An.  113. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed  with  costs  of  appeal. 
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A.  Lartigub  v.  Clara  White,  Wife  of  Carl  Koho,  and  als. 

Where  the  motion  was  to  difimiss  the  appeal,  on  the  ground  that  the  amonnt  la  dispute  did 
not  exceed  five  hnndred  dollars; 

Held — That  the  salt  being  for  one  thousand  dollars  against  three  heirs  who  are  in  pbssession 
of  the  estate  they  inherited,  for  services  rendered  as  attorney  in  se  tllng  the  succession, 
and  judgment  having  been  asked  and  granted  in  the  court  a  qua  against  them  jointly  for 
said  sum,  in  proportion  to  the  respective  shares  received  by  them,  the  motion  must  be 
overruled,  because  the  claim,  as  stated,  is  one  against  the  succession,  and  the  fact  that 
there  are  several  heirs  who  must  pay  proportionately,  does  not  change  the  nature  and 
amonnt  of  the  matter  in  dispute. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     TkMrd, 
J.     B,  Howard  McCaleh,  for  plaintiff  and  appellee.    Miles  Taylor 
and  William  Grant,,  for  defendants  and  appellants. 

On  Motion  to  Dismiss  the  Appeal. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Howe. 

Howell,  J.  The  plaintiff  moves  to  dismiss  this  appeal  because  the 
amount  in  dispute  does  not  exceed  five  hundred  dollars.  The  suit  is 
for  one  thousand  dollars  against  three  heirs,  who  are  in  possession  of 
the  estate,  for  services  as  attorney  at  law  by  special  employment  in 
settling  the  succession  inherited  by  them,  and  judgment  was  asked 
and  granted  against  them  jointly  for  said  sum  in  proportion  to  the 
respective  shares  received  by  them. 

The  claim,  as  stated,  is  one  against  the  succession,  and  the  fact  that 
there  are  several  heirs,  who  must  pay  proportionately,  does  not  change 
the  nature  and  amount  of  the  matter  in  dispute.  It  grew  out  of  one 
contract  in  relation  to  one  matter,  the  succession  of  the  deceased, 
which  is  an  entire  thing. 

The  authorities  cited  by  appellee  do  not  apply  to  a  case  like  this. 

It  is  ordered  that  the  motion  be  overruled. 


Wyly,  J.,  dissenting:  For  the  reasons  assigned  in  my  dissenting 
opinion  in  A.  Lartigue  t\  Eliza  White,  wife  of  C.  Bullitt  et  als.,  I  dis- 
sent in  this  case. 


On  the  Merit^. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  heirs  of  Mrs.  White,  wife  of  Maunsel  White,  appeal 
from  the  judgment  condemning  them  to  pay  the  plaintiff  one  thousand 
dollars  for  professional  services. 

At  the  same  time  the  plaintiff  was  employed  to  obtain  the  orders 
mentioned  in  the  case  just  decided  in  the  succession  ot  Maunsel  Whitej 
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he  was  employed  to  obtain  similar  orders  in  the  succession  of  Mrs. 
White,  and  this  controversy  arises  in  reference  to  the  value  of  these 
services.  As  the  orders  were  all  obtained  without  opposition  and  by 
consent,  we  thiuk  one  hundred  dollars  will  be  fair  compensation. 

It  is  therefore  ordered  that  the  judgment  herein  be  reduced  to  one 
hundred  dollars,  and  as  thus  amended  that  it  be  affirmed,  appellee 
paying  costs  of  appeal. 

Rehearing  refused. 


No.  4118. 
Gr.  W.  W.  GooDWYN  V.  Perry  &  Co. 

Where  judgment  being  rendered  in  this  case  on  the  sixth  of  May,  1872,  in  favor  of  defendant, 
an  appeal  was  granted  on  the  fonrtoetith  of  the  same  month,  returnable  on  the  first 
Monday  in  November,  on  motion  to  dismiss  the  appeal  on  the  ground  that  said  first 
Monday  in  November  was  not  the  legal  return  day ; 

Held — That  the  first  return  day  after  this  appeal  was  taken,  being  the  third  Monday  in 
May ;  that  the  judgment  having  been  rendered  on  the  tenth  of  the  same  month ;  and 
that  the  transcript  of  the  case  containing  over  two  hundred  pages ;  it  must  be  presumed 
that  the  judge  a  quo  thought  it  could  not  have  been  completed  by  that  time,  as  the  court 
adjourns  before  the  first  of  June  to  the  first  Monday  in  November,  and  it  follows  that 
the  first  Monday  in  November  wa-s  the  proper  return  day. 

Where  a  creditor,  ignorant  of  the  fact  that  his  claim  on  his  debtor  was  secured,  wrote  to 
other  creditors  of  the  same,  expressing  his  assent  to  accepting  concurrently  with  them  the 
surrender  of  property  offered  on  certain  conditions  by  said  debtor,  because  he  believed 
that  he  was  in  no  bettor  condition  than  those  creditors ; 

Held — That  this  was  a  contract  which  was  void  from  error  in  the  motive,  inasmuch  as  it 
proceeded  from  a  cause  supposed  to  exist,  which  in  reality  did  not  exist,  and  because  its 
existence  was  a  condition  precedent  to  the  contract. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.     Rifman,  Wallace  and  Handling  for  detcDdants  and  appel- 
lees.    Bandolphy  Singleton  and  Browne,  for^plaintiff  and  appellant. 

On  Motion  to  Dismiss  the  Appeal. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan,  Wyly. 

Morgan,  J.  Judgment  was  rendered  in  this  case  on  the  sixth  May, 
1872,  in  favor  of  defendant.  An  appeal  was  asked  for  and  allowed  on 
the  fourteenth  May,  returnable  on  the  first  Monday  in  November. 

We  are  asked  to  dismiss  the  appeal  on  the  grounds  that  there  were 
six  days  to  the  third  Monday  in  May,  and  that  as  there  appears  no 
proof  or  suggestion  to  the  contrary,  the  presumption  is  there  was 
ample  time  to  prepare  so  small  a  record,  and  the  iirst  Monday  of  No- 
vember was  not  the  legal  return  day ;  and  because  this  court  was  in 
session  when  the  appeal  was  taken,  and  the  law  provides  that,  daring 
the  term,  appeals  shall  be  returnable  on  the  first  and  third  Mon- 
days of  every  month. 

The  law  relied  upon  (acts  of  1870,  p.  99,  section  1,)  provides  that  in 
all  cases  of  appeal  the  judge  of  the  court  from  which  it  is  taken  shall 
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make  the  appeal  returnable  to  the  Supreme  Court  at  the  next  return 
day  for  appeaU  from  the  parish,  if  there  shall  be  time  enough  after 
granting  it  to  give  the  notice  required  by  law  and  to  prepare  the 
record;  if  not,  then  he  shall  fix  the  return  day  for  some  day  within 
the  next  term  after  the  appeal  is  granted,  allowing  sufficient  time  to 
give  the  citation  required  by  law,  and  to  prepare  the  record,  if  suffi- 
cient time  within  the  term  shall  remain ;  if  not,  then  he  shall  fix  the 
return  day  for  the  following  term. 

The  first  return  day  after  this  appeal  was  taken  was  the  third  Mon- 
day in  May.  As  the  judgment  was  only  rendered  on  the  tenth  of  May, 
and  as  this  transcript  contains  over  two  hundred  pages,  we  must  pre- 
sume that  the  District  Court  thought  it  could  not  have  been  completed 
by  that  time. 

As  this  court  adjourns  before  the  first  of  June  to  the  first  Monday 
in  November,  it  follows  that  the  first  Monday  in  November  was  the 
proper  return  day. 

The  motion  to  dismiss  is  therefore  overruled. 


On  the  Merits. 

Justices  concurring :    Ludeling,  Taliaferro,  Morgan. 

Taliaferro,  J.  This  is  an  injunction  suit  which  has  grown  out  of 
the  case  of  Perry  &  Co.  v.  Austin  &  Goodwyn,  before  this  court  in 
1872. 

See  24  An.  p.  — .  Upon  the  return  of  the  mandate  of  this  court 
in  the  latter  case,  execution  was  issued  against  the  defendants,  Austin 
&  Goodwyn.  G.  W.  W.  Goodwyn  obtained  an  injunction  to  stay  the 
proc< «.  dings  under  execution,  on  the  ground  that  subsequent  to  the 
appeal  of  Austin  &  Goodwyn  to  tlie  Supreme  Court  in  the  case  of  Perry 
&  Co.  V.  Austin  &  Goodwyn,  and  while  that  appeal  was  pending 
Perry  &  Co.  accepted  a  proposition,  made  by  Goodwyn,  solely  bound 
foi  the  debts  of  his  firm,  to  pay  the  creditors  a  certain  portion  of  their 
debts,  the  firm  of  Austin  &  Goodwyn  being  insolvent.  The  plaintiff 
alleges  that  he  was  entirely  discharged  from  all  futher  liability  to 
Perry  &  Co.  by  their  acceptance  and  ratification  of  the  surrender  of 
his  property.  The  defendants  in  injunction  filed  an  exception  to  the 
proceeding,  alleging  various  grounds,  and  prayed  that  the  injunction 
be  dissolved  with  damages.  Judgment  was  rendered  dissolving  the 
injunction  and  condemning  Goodwyn,  the  principal,  and  Philip  Hallo- 
rand,  surety  on  the  injunction  bond  to  pay  in  solido  to  the  defendants, 
Perry  5&  Co.  seventy-five  dollars  special  damages,  with  three  per  cent, 
additional  interest  on  the  principal  of  the  judgment  injoined  till  paid, 
and  costs. 

From  this  judgment  the  plaintiff  has  appealed.    It  appears  that 
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pendlDg  the  suit  of  Perry  &  Co.  against  Anstin  &  Goodwyn,  the  last 
named  firm,  finding  themselves  anahle  to  meet  their  oblip^ations,  prop- 
ositions were  made  through  Goodwyn  to  make  a  surrender  of  tbeir 
property  and  assets  to  tbeir  creditors,  on  condition  that  Goodwyn 
should  retain  his  tools  which  he  used  in  his  trade,  and  a  small  amonnt 
in  money  to  begin  a  small  business.  Bridgeford  &  Co.,  of  Louisville, 
Kentucky,  were  creditors  for  the  largest  amount,  and  it  appears  that 
they  accepted  the  proposition  of  surrender,  and  were  active  in  urging 
the  other  creditors  to  do  so.  All  the  creditors,  except  Perry  &  Co., 
were  prompt  in  closing  with  the  proposal  of  Goodwyn.  Bridgeford 
&  Co.  wrote  at  considerable  length  to  Perry  &  Co.,  at  Albany,  New 
York,  representing  that  the  acceptance  of  the  surrender  was  the  best 
that  could  be  done ;  that  by  acceding  to  the  proposal  the  crediton 
would  realize  from  fifty  to  sixty  cents  on  the  dollar  for  their  debts ; 
whereas  if  they  refused,  the  insolvents  would  be  compelled  to  go  into 
bankruptcy,  and  if  so,  the  creditors  would  realize  little  or  nothing.  In 
reply  Perry  &  Co.  wrote  on  the  tweuly -third  September,  1870,  aa  fol- 
lows : 
*'  Messrs.  Bridgeford  &  Co.,  Louisville,  Ky. : 

"  Gentlemen — In  reply  to  your  favor  of  the  nineteenth  instant  re- 
specting our  claim  a^jainst  Mr.  G.  W.  W.  Goodwyn,  we  leave  the 
matter  entirely  in  your  hands,  feeling  confident  you  will  act  for  us  the 
same  as  you  would  for  your  own  interest.  Whatever  arrangement 
you  may  deem  best  to  come  to  will  be  perfectly  satisfactory  to  us. 

*'  Respectfully  yours,  Perry  &  Co." 

On  the  same  day  they  wrote  to  their  attorneys  in  New  Orleans : 

•'  Albany,  September  23,  1870. 
*'  Messrs.  Wallace  &  Handliu  : 

'*  Gentlemen — We  have  been  informed  by  Messrs.  Bridgeford  &  Co., 
of  Louisville,  Ky.,  that  Mr.  G.  W,  W.  Goodwyn  has  assigned  for  the 
benefit  of  his  creditors,  retaining  the  right  to  hold  $400  iu  cash  and 
$150  in  tools.  We  suppose  you  have  obtained  no  special  security  on 
our  account,  and  that  we  will  have  to  aceept  the  terms  with  the  others. 

"Yours,  respectfully.  Perry  &  Co." 

Their  attorneys  answer  this  letter  on  the  twenty-eighth  of  Septem- 
ber. After  saying  that  they  know  nothing  of  any  steps  being  taken 
by  Goodwyn  towards  an  assignment  they  write:  '' Instead  of  your 
case  being  in  the  fix  you  suppose,  we,  on  the  contrary,  think  we  have 
good  security,  one  who  owns  plenty  of  real  estate.  We  have,  there- 
fore, no  doubt  about  our  ability  to  make  the  money  as  soon  aa  the 
appellate  court  decides  the  case.     Our  courts  open  again  in  November. 

"Your  obedient  servants, 

"Wallace  &  Handlin.'' 

Perry  &  Co.,  therefore,  wrote  again  to  Bridgeford  &  Co. : 
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''  Albany,  October  8,  1870. 

^*  Meesrs.  Bridgeford  &  Co.,  Louisville,  Ky. : 

'*  Gentlemen — With  regard  to  our  claim  v,  Mr.  G.  W.  W.  Goodwyn, 

we  have  just  received  word 'from  our  attorneys  that  tbey  hold  ample 

security  for  the  payment  of  the  same,  aud,  of  course,  we  can  not 

agree  to  give  up  this  security. 

**  Respectfully  yours. 

Perry  &  Co." 

It  seems  there  can  be  no  doubt  that  Perry  &  Co.  when  they  assented 
to  the  proposition  communicated  to  them  by  Bridgeford  &  Co.,  be- 
lieved their  debt  stood  on  no  better  ground  than  that  of  the  other 
creditors,  and  were  influenced  by  the  letter  of  Bridgeford  &  Co.  to 
agree  to  accept  the  surrender,  thinking  they  would  get  a  larger  per- 
centage on  their  claim  by  so  doing  than  by  forcing  their  debtor  into 
bankruptcy,  and  thereby  realize  but  little  after  tlie  charges  of  the 
bankrupt  court  were  paid.  Their  debt,  in  point  of  fact,  was  secured 
at  the  time  they  wrote  to  Bridgeford  &  Co.  under  date  of  September 
23,  but  they  were  ignorant  of  it.  The  consent  given  at  that  date  pro- 
ceeded from  a  canae  supposed  by  them  to  exist,  which  in  reality  did 
not  exist;  and  its  existence  was  a  condition  precedent  to  the  contract. 
The  contract  is,  therefore,  void  from  error  in  the  motive.  C.  C.  1815, 
1818,  1819,  18-20,  1821.  Also  C.  C.  articles  1816-1840,  et  sequenU.  2  L. 
3j  6L.  511. 

The  defendants,  as  soon  as  they  were  informed  by  their  attorneys 
that  their  debt  was  fully  secured  promptly  retracted  their  consent 
given  in  ignorance  to  accept  the  plaintiflf^s  surrender.  We  think  the 
decree  of  the  lower  court  correct. 

Judgment  affirmed. 


Wily,  J.,  dissenting.  On  the  thiiteenth  of  September,  1870,  Good- 
wyn made  an  assignment  of  all  his  property,  except  four  hundred  dol- 
lars in  cash  and  one  hundred  and  fifty  dollars  worth  of  tools,  to  his 
creditors,  in  whose  behalf  Bridgeford  &  Co.  accepted  the  assignment 
and  gave  Goodwyn-  a  ''full  and  complete  discharge  of  their  said 
claims,'*  *  *  *  "so  that  this  agreement  sliall  have  the  effect  of 
being,  as  to  such  creditors  and  all  of  them,  a  receipt  in  full  against 
their  claims  or  the  claims  of  any  of  them." 

On  the  sixteenth  of  September,  1870,  Bridgeford  &  Co.  wrote  to 
Perry  &  Co.  that :  **  We  asked  Mr.  Goodwyn  if  he  would  bo  willing 
to  assign  everything  to  us  for  the  benefit  of  his  creditors,  and  he  replied 
that  he  did  not  want  everything  in  the  wide-world  taken  from  him, 
and  have  no  support  for  his  large  family ;  that  he  had  been  unfor- 
tunate and  was  satisfied  that  he  had  not  wronged  any  of  his  creditors 
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ont  of  anything,  and  would  not  make  an  assigment  without  a  release 
from  all  his  creditors  of  any  further  claim  against  him,  and  a  small 
sum  to  support  his  family  a  short  time,  to  enable  him  to  get  into  a 
small  lousiness.  We  then  went  and  consulted  our  attorney  in  regard 
to  the  matter,  and  he  desired  to  know  if  we  would  take  the  respon- 
sibility of  entering  into  an  agreement  with  Goodwyn,  releasing  him 
from  all  further  claims  of  his  creditors  against  him,  and  we  replied  that 
it  would  be  rather  hazardous  to  do  so.  In  the  meantime  Mr.  Good- 
wyn  had  consulted  his  attorney  and  a  meeting  was  called  to  consider 
the  matter.  Mr.  Goodwyn's  attorney  advised  him  to  go  into  bank- 
ruptcy, and  that  would  settle  the  whole  matter  at  once.  Mr.  Good- 
wyn  remarked  that  he  did  not  like  to  go  into  bankruptcy ;  that  as  we 
had  been  so  very  clever  to  him  he  did  not  like  to  take  such  a  step. 
But  we  could  see  at  the  same  time  that  if  something  was  not  done  very 
soon,  Mr.  Goodwyn's  attorney  would  have  persuaded  him  to  go  into 
bankruptcy." 

*'  We  then  consulted  our  attorney  if  it  would  not  be  best  to  let  it  be 
settled  in  the  Bankrupt  Court,  and  he  replied  by  no  means;  that  the 
costs  would  consume  everything,  and  we  would  not  realize  twenty -five 
cents  on  the  dollar,  and  if  we  would  settle  it  in  the  way  proposed  by 
Mr.  G.,  it  would  be  best  for  all  parties.     We  saw  that  it  was  impossi- 
ble to  come  to  a  settlement  any  other  way,  and  somethiug  would  have 
to  be  done  at  once  to  stop  the  enormous  expense  that  was  eating  the 
whole  thing  up  like  a  cancer.    You  are  aware  that  he  was  paying  four 
thousand  dollars  rent  for  the  house  he  occupied,  and  that  he  had  one 
year  to  run  from  the  first  of  October  next.     Mr.  G.  then  said  that  if  we 
would  draw  an  agreement  to  this  effect,  releasing  him  from  all  claims 
against  him  and  give  him  four  hundred  dollars  in  cash  and  one  hundred 
and  fifty  dollars  in  tools  that  were  in  his  shop,  to  enable  him  to  com- 
mence business  in  a  small  way,  he  would  consent  to  making  the  assign- 
meiit.    Our  attorney  advised  us  to  do  so,  and  the  assignment  was 
drawn  in  duplicate  and  signed  accordingly.    As  it  is  now,  we  think 
we  will  get  from  fifty  to  sixty  cents  on  the  dollar.     We  also  took  the 
responsibility  of  appointing  Mr.  Goodwyn  our  attorney  to  settle  the 
business,  making  inquiry  at  the  time  of  a  number  of  the  leading  houses 
in  the  city  if  they  would  advise  us  to  do  so,  and  they  replied  that  we 
could  not  get  a  better  man,  as  he  was  as  honest  a  man  as  livedo  bat 
had  been  unfortunate;  and  when  we  left  there  on  last  Wednesday, 
the  fourteenth  instant,  he  was  progressing  with  the  sale  of  the  stock 
rapidly,  and  would  endeavor  to  sell  the  entire  stock  by  the  first  of 
October. 

'^  There  was  a  party  negotiating  for  the  store  when  we  left,  and  it  is 
probably  rented  by  this  time.  We  went  down  with  a  determination 
to  close  it  up  and  stop  expenses,  and  we  hope  our  action  will  meet  y  oar 
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approbation.     One  thing  yoa  may  rest  assured,  that  we  will  all  fare 
alike.  "  Yours,  truly, 

(Signed)  Bridgeford  &  Co.*' 

To  the  foregoing  letter,  Perry  &  Co.,  the  defendants^  made  the  fol- 
lowing reply : 

'•ORIENTAL  AND  AMERICA  STOVE  WORKS. 

Perrt  &  Co., 
September  23,  1870,  115  Hudson  street,  Albany, 

250  Water  street,  New  York. 
'' Messrs.  Bridgeford  &  Co.,  Louisville,  Kentucky: 

'*  Gents — In  reply  to  your  favor  of  the  sixteenth  instant,  respecting 
our  claim  v.  Mr.  G.  W.  W.  Goodwyn,  we  leave  the  matter  entirely  in 
yonr  hands,  feeling  confident  you  will  act  for  us  the  same  as  yon 
would  for  your  own  interest.  Whatever  arraogement  you  may  deem 
it  best  to  come  to  will  be  perfectly  satisfactory  to  us. 
"  Respectfully  yours, 
(Signed)  Perry  &  Co." 

It  occurs  to  me,  from  the  foregoing  statement,  that  Bridgeford  & 
Co.,  in  order  to  get  the  assignment  and  secure  something  for  the  cred- 
itors, assumed  to  act  as  agents  for  Perry  &  Co.;  and  acting  in  good 
faith  they  promptly  communicated  to  Perry  &  Co.  all  the  facts,  as  well 
as  the  reason  that  induced  them  to  assume  the  agency.  With  full 
knowledge  of  all  the  facts  Perry  &  Co.  wrote  the  letter  of  twenty- 
third  September,  1870,  which  I  can  not  construe  to  mean  anything  less 
than  a  ratification  of  what  had  been  done  in  their  behalf  by  Bridge- 
ford &  Co. 

The  moment  the  ratification  occurred,  the  obligation  to  discharge 
Goodwyn  of  his  debts  became  complete  and  binding  on  Perry  &  Co., 
and  Bridgeford  &  Co.'s  responsibility  on  account  of  asHuming  the 
agency  ceased. 

This  assent  was  equivalent  to  previous  authority,  and  the  moment  it 
was  given  the  contract  became  as  complete  and  irrevocable  on  Perry 
&  Co.  as  if  they  had  signed  it.  Story  on  Agency,  sections  242,  243» 
244,  250,  151. 

Now  the  question  is,  suppose  Perry  &  Co.  had  signed  the  discharge 
of  Goodwyn  and  accepted  the  assignment  of  his  property,  just  as 
Bridgeford  &  Co.  assumed  to  do  for  them,  would  they  be  permitted, 
three  weeks  afterwards,  to  withdraw  from  the  contract  on  the  ground 
that  they  did  not  understand  the  exact  situation  of  their  claim ;  that 
they  did  not  know  that  their  attorneys  had  the  security  of  a  suspensive 
appeal  bond  ? 

Whose  business  was  it  to  know  the  exact  situation  of  Perry  &  Co.'s 
case?  It  was  theirs;  and  they  are  presumed  to  know  what  their  at- 
torneys are  doing  in  their  behalf.    It  is  not  pretended  that  Bridgeford 
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&  Co.  knew  aoytbiug  of  the  security  existiDg  in  support  of  Perry  & 
Co.'s  claim,  and  it  is  not  pretended  that  Goodwyn  withheld  any  in- 
formation or  committed  any  fraud  in  going  into  the  transaction. 

Suppose  Perry  &  Co.  had  applied  to  Goodwyn  for  the  assignment, 
as  was  done  for  them  by  Bridgeford  &  Co.,  would  they  be  heard  in 
demanding  the  rescission  of  the  contract,  to  say  that  they  did  not  know 
that  their  claim,  the  equivalent  they  had  given  for  the  assignment,  was 
as  valuable  as  it  was ;  that  it  was  secured  by  a  suspensive  appeal  bond  ? 
I  think  not.  This  was  no  excuse  to  Perry  &  Co.  They  pressed  the 
assignment  on  Goodwyn  through  their  agents,  or  agents  whose  acts 
they  ratified,  and  prevailed  upon  him  against  the  advice  of  his  counsel 
to  make  the  assignment  of  his  property. 

He  saw  certain  relief  from  his  embarrassments  in  surrendering  his 
property  in  bankruptcy,  and  was  advised  by  his  counsel  at  once  to  do 
80  j  but  upon  the  representation  of  those  whose  acts  have  been  ratified 
by  Perry  &  Co.,  tliat  he  would  be  discharged  by  his  creditors  if  he 
would  assign  to  them  his  property,  he  was  induced  to  make  the 
assignment. 

In  my  opinion  a  commutative  contract  made  under  the  circum- 
stances detailed,  ought  not  to  be  avoided  for  the  cause  sot  up  by  Perry 
&  Company. 

The  relation  of  Goodwyn  to  Perry  &  Company  is  the  same  as  if  they 
had  gone  to  him  in  person  and  procured  from  him  the  assignment  of 
his  property.  As  to  him  there  was  no  error  of  motive  in  the  contract. 
Perry  &  Company  contracted  for  the  assignment  of  his  property  and 
be  for  a  discharge  of  their  debt  against  him. 

Now  as  to  the  value  of  that  property  or  the  value  of  the  equivalent 
given  by  Perry  &  Company,  or  their  agent,  it  is  immaterial.  If  it 
turned  out  that  the  goods  assigned  were  worth  double  the  amount  of 
Goodwyn's  debt,  or  that  Perry  &  Company's  claim  was  worth  double 
the  amount  of  the  goods,  the  contract  would  remain  unimpaired.  It 
was  no  part  of  Goodwyn's  undertaking  to  inform  Perry  &  Company  of 
the  value  of  their  claim  or  to  advise  them  not  to  press  the  contract 
upon  him  till  they  had  corresponded  wi':h  tlieir  attorney. 

If  Perry  &  Company  chose  to  ratify  unconditionally  the  contract 
made  in  their  behalf  by  Bridgeford  &  Co.,  and  pressed  upon  Good- 
wyn, without  waiting  for  the  advice  of  their  counsel  as  to  the  situation 
of  their  claim  it  was  their  own  fault.  It  was  not  the  fault  of  Good- 
wyn. Besides,  if  there  were  a  good  cause  to  annul  the  commutative 
contract  there  has  been  no  return  nor  offer  to  return  the  proper^ 
assigned. 

I  therefore  dissent  in  this  case. 
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Stote  ex  rel.  Gay  &  Co.  v.  Jadge  of  the  Fourth  Distriot  Court,  parish  of  Orleans. 


No.  3904. 

"State   of  Louisiana  ex  rel.  E.  J.  Gat   &  Co.  v.  Judge  of  the 
Fourth  Distbict  Court,  parish  of  OrleaDB. 

The  case  of  Block  Brothers  v.  Burthe,  20  An.  p.  344,  which,  in  the  opinion  of  the  jndge 
a  quo,  covers  the  case  at  bar  in  every  particular,  was  determined  on  the  ground  that  the 
opponent  was  properly  the  defendant  and  had  the  right  to  release  by  bond,  an  act  which 
coald  not  be  considered  as  operating  an  irreparable  injury  to  the  appellant. 

There  seems  to  be  a  conflict  between  the  case  of  Block  Brothers  v.  Burthe  and  that  of  Du- 
perier  v.  Flanders.  20  An.  29.  The  court,  however,  inclines  to  recognize  the  doctrine  laid 
down  in  the  latter  case,  and  to  follow  the  principles  enunciated  in  the  later  case  of  Daw- 
son V.  Williamson,  22  An.  535,  as  controlling. 

RULE  for  a  mandamus  on  Paul  Th^ard,  Judge  of  the  Fourth  District 
Court,  parish  of  Orleans^  in  the  case  of  E.  J.  Gay  &  Co.  v,  Eaton 
&  Barstow — B.  Bihen  and  als.  intervening,  ii'acc,  Foster  and  Merrick, 
lor  relators.  Breaux,  Fenner  &  ffall,  for  intervenors.  Judge  TJi^ard, 
in  propria  persona. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Howe. 

Taliaferro,  J.  The  relators  sequestered  ten  hogsheads  of  sugar 
and  sixty-nine  barrels  of  molasses,  alleging  that  they,  as  the  mer- 
chants of  Eaton  &  Barstow,  sugar  planters,  furnished  them  with  pro- 
risions,  supplies  and  money,  to  enable  them  to  cultivate  their  crop  of 
sugar  and  to  gather  and  prepare  it  for  market,  and  on  that  account 
they  have  by  law,  a  lien  and  privilege  upon  the  crop,  of  which  the  ten 
hogsheads  of  sugar  and  the  sixty -nine  barrels  of  molasses  form  a  part, 
and  which  was  then  within  the  jurisdiction  of  the  court.  They 
averred  that  Eaton  &  Barstow  was  indebted  to  them  in  the  sum  of 
$4771  78.  They  prayed  judgment  for  that  amount,  with  privilege  on 
the  property  sequestered,  etc.  Eaton  and  Barstow  answered  by  gen- 
eral denial.  John  H.  Bihen,  who  had  been  the  manager  of  the  planta- 
tion on  which  the  crop  was  raised,  together  with  a  number  of  laborers 
•employed  in  its  cultivation,  intervened,  alleging  that  the  sugar  and 
molasses  sequestered  were  transferred  and  delivered  to  them,  having 
been  given  to  them  in  part  payment  of  their  wages,  and  that  they  are 
the  absolute  owners  of  the  same,  and  as  such  had  through  an  agent, 
who  had  advanced  them  $980  in  cash  upon  the  property,  shipped  it  to 
New  Orleans  to  be  sold.  Eaton  &  Barstow  answered  this  interven- 
tion, admitting  the  facts  stated  to  be  true.  These  parties  intervening 
'Were  allowed  to  release  the  property  by  giving  bond.  The  plaintiffs, 
who  are  the  relators,  objecting  to  the  order  allowing  these  intervening 
and  opposing  parties  to  give  bond,  applied  for  a  suspensive  appeal, 
which  being  refused,  the  relators  applied  to  this  court  for  a  mandamus 
to  the  jndge  of  the  Fourth  District  Court  to  compel  him  to  grant  the 
appeal.  To  the  rule  nisi  the  jndge  answered  that  his  action  had  been 
taken  in  conformity  with  the  decision  of  this  court  in  the  case  of  Block 
Brothers  t;.  Burthe,  20  An.,  page  344,  which  in  the  opinion  of  the  judge 
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state  ex  rel.  Gay  &  Co.  y.  Judge  of  the  Fourth  District  Court,  pariah  of  Orleans. 

covers  the  case  at  bar  in  every  particular.  That  case  was  determined 
on  the  ground  that  the  opponent  was  properly  the  defendant,  and  had 
the  right  to  release  by  bond,  an  act  which  could  not  be  considered  aa 
operating  an  irreparable  injury  to  the  appellant. 

There  seems  to  be  a  confliction  between  the  case  of  Block  Brothers 
V.  Burthe  and  that  of  Duperier  v,  Flanders,  20  An.,  page  29.  We  in- 
cline, however,  to  recognize  the  doctrine  laid  down  in  the  latter  case, 
and  to  follow  the  principles  enunciated  in  the  later  case  of  Dawson  v. 
Williamson,  22  An.,  page  535,  as  controlling. 

It  is  therefore  ordered  that  the  rule  be  made  absolute. 


KoTB.-^*he  preceding  case  was  decided  on  the  twenty-second  of  ^pril,  1873,  and  properly 
belon^od  to  the  Twenty-Fourth  ADiiual.  It  having  not  appeared  in  that  volume,  it  is,  at  the 
request  of  my  predecessor,  reported  in  this  one. — Reportbr. 


No.  3-380. 
Patrick  Irwin  v.  James  M.  Peterson. 

Where  defendant  was  sued  for  half  the  value  of  a  wall,  which  said  defendant  made  a  wall  in 

common  by  using  it  to  support  his  buildings ; 
Held— That  he  had  no  interest  to  question  plaintiff's  title  further  than  to  ascertain  whether 

the  claim  demanded  could  safely  be  x>aid  to  the  claimant. 
Where  evidence  was  admitted  because  it  was  confirmatory  and  explanatory  of  the  title  filed 

in  answer  to  the  prayer  for  oyer,  and  did  not  constitute  anew  and independout  title; 
Held — That  the  bill  of  exceptions  thereto  was  not  well  taken. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lenSj  J.     T.  Oilmore  ds  Sons,  for  plaintiff  and  appellee.    Bentinck 
Egan,  for  defendant  and  appellant. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan* 

Wyly,  J.  The  defendant  appeals  from  the  judgment  condemning 
him  to  pay  the  plaintiff  $591  77,  the  value  of  half  of  a  wall,  which 
the  defendant  made  a  wall  in  common  by  using  it  to  support  his  build- 
ings in  1868. 

The  x>^Ain tiff  joins  in  the  appeal,  and  prays  that  the  judgment  be 
increased  to  the  amount  claimed  in  his  petition  ($1001  97). 

The  plaintiff  acquired  the  property  from  E.  E.  Norton,  assignee  of 
Jacob  Barker,  who  erected  the  wall  in  1852.  When  the  defendant,  in 
1868,  made  it  a  wall  in  common,  he  incurred  the  obligation  to  pay  half 
of  what  was  laid  out  in  its  construction.  Asserting  the  right  conferred 
by  article  676  Revised  Code,  the  defendant  must  comply  with  the  con- 
dition upon  which  that  right  is  given,  to  wit :  he  must  pay  half  the 
cost  of  constructing  the  wall.    20  An.  554 ;  22  An.  114 ;  23  An.  597. 

He  has  no  interest  to  question  plaintiff's  title  further  than  to  ascer- 
tain whether  the  claim  now  demanded  can  safely  be  paid  to  him.  We 
think  whatever  right  Jacob  Barker,  the  builder,  had  to  demand  remu- 
neration for  half  the  cost  of  the  wall  belongs  to  the  plaintiff,  and  that 
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payment  of  this  demaDd  will  protect  the  defendant  from  any  farther 
-confcribntion  that  may  be  demanded  for  making  the  wall  a  wall  in 
•common. 

The  bill  of  exceptions  to  the  introduction  of  plaintiff's  title,  result- 
ing from  the  adjudication  of  twentieth  June,  1868,  and  the  confirma- 
tory act  of  sixth  July,  1868,  was  not  well  taken,  for  the  reason  given 
by  the  judge  in  refusing  to  reject  this  evidence.* 

The  total  number  of  bricks  laid  in  the  wall  is  91 ,043,  and  the  value 
per  thousand  in  1852,  when  the  work  was  constructed,  we  fix  from  the 
evidence  at  $14.  One-half  the  cost  of  the  wall  was,  therefore,  $637  30, 
for  which  plaintiff  should  have  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended, 
and  that  the  amount  thereof  be  increased  to  $^37  30,  and  as  thus 
amended  that  it  be  affirmed  with  costs  of  both  courts. 

Rehearing  refused. 


No.  4612. 

John  Burk,  Clerk  of  the  Superioi;.  District  Court,  v.  City  op  Nbw 

Orleans  et  als. 

Wliere  the  plaintiff  saed  for  the  valne  of  his  services  in  transferring  from  the  other  district 
oonrts-and  docketing  in  the  Superior  District  Conrt  some  fifteen  hundred  tax  snits,  and 
obtained  judgment  in  his  favor  for  the  sum  of  fifty  cents  per  suit  on  all  of  said  suits  ; 

Held — That  the  extra  compensation  allowed  the  olerk  in  this  inst-ance  was  not  authorized 
by  law. 

APPEAL  from  tlie  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins,  J.  JPranh  N,  Butler,  for  plaiutifif  and  appellee.  George  S. 
Lacey,  city  attorney,  for  defendants  and  appellants. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wtly,  J.  The  plaintiff  sued  for  the  value  of  his  services  in  trans- 
ferring from  the  other  district  courts  and  docketing  in  the  Superior 
District  Court  some  fifteen  hundred  tax  suits,  and  from  a  judgment  in 
his  favor  for  the  sum  of  fifty  cents  per  suit  on  all  of  said  suits. 

The  city  of  New  Orleans  has  appealed. 

By  section  21  act  No.  48  of  the  acts  of  1871,  it  is  provided  '*  that 
clerks  of  court  shall  be  allowed  and  permitted  to  charge  two  dollars 
for  all  proceedings  had  "  in  a  tax  suit. 

The  extra  compensation  allowed  the  clerk  in  this  instance  is  not 
authorized  by  law. 

It  is  therefore  ordered  that  the  judgment  herein  be  reversed,  and 
that  there  be  judgment  for  defendants,  plaintiff  paying  costs  of  both 
courts. 


*  The  evidence  was  admitted  by  the  court  aqua  because  it  was  confirmatory  and  explana- 
tory of  the  title  filed  in  answer  to  the  prayer  for  oyer,  not  a  new  and  independent  title  as 
argued  by  defendant~BBPOBT£B. 
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No.  4609. 
State  of  Louisiana  v,  Oscar  Burns. 

Where  a  motion  was  made  to  quash  the  panel  of  the  jurors,  on  the  gronnd  that  the  Crirainat 
Sheriff  has  no  legal  right  to  ftirnish  a  list  of  persons  liable  to  Jary  duty,  keep  the  aame 
ill  the  Criminal  Court,  and  array  juries  theretrom,  because  said  list  should  be  famished 
by  the  sheriff  for  the  civil  courts,  in  conformity  with  section  2144  B.,  S.,  which 
says:  *'It  shall  be  the  duty  of  the  sheriflT  of  the  parish  of  Orleans,  in  the  m<nithof 
Bocember,  to  furnish  a  list  of  all  persons  liable  to  jury  duty  residing  within  the  limits  of 
the  parish  of  Orleans ;  '* 

Held—That  the  sheriff  for  the  Criihintd  Court  is  a  sheriff  of  the  parish  of  Orleans,  as  mush 
as  the  sheriff  for  the  cItU  courts,  and  the  constitution  makes  him  the  executive  officer  of 
the  Criminal  Court.  It  is  his  duty,  as  such  executive  officer,  to  perform  the  duty  im-* 
X)r>»ed  by  the  above  law  and  section  '2147  R.  S.  He  is  specially  and  solely  the  executive 
officer  of  that  court. 

Where  a  bill  of  exceptions  was  taken  to  the  reftisal  of  the  judge  to  charge  the  juty  as 
requested,  that,  if  they  entertained  a  reasonable  doubt  as  to  the  sanity  of  the  prisoner  at 
the  time  of  the  commission  of  the  alleged  act.,  they  were  bound  to  acquit  him,  and  the 
Judge  charged,  on  the  contrary,  that  the  law  presumed  the  sanity  of  every  man  and 
that  it  devolved  on  the  prisoner,  under  a  plea  of  insanity,  to  satisfy  tlio  Jury  by  a  prepon- 
derance of  proof  that  he  was  insane  at  the  time  of  the  alleged  act ; 

Held— That  the  exception  was  properly  overruled. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Ahell,  J. 
Criminal  case.    A.  P.  Fields  Attorney  General,  for  the  State.    J, 
J.  Foley,  for  the  defendant  and  appellant. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan* 

Howell,  J.  The  defendant  lias  appealed  from  a  jadgnient  aen- 
tencing  him  to  impcisooment  at  hard  labor  in  the  State  Penitentiary 
during  his  natural  life  for  murder  without  capital  punishment.  The 
case  is  before  us  on  an  assignment  of  error  and  two  bills  of  exceptions. 

The  error  assigned  is  that  his  application  for  a  new  trial  should  have 
been  disposed  of. 

The  record  shows  that  it  was  waived. 

The  first  bill  of  exception  is  taken  to  the  overruling  of  a  motion 
made  to  quash  the  panel  of  jurors  on  the  ground  that  the  criminal 
sheriff  has  no  legal  right  to  furnish  a  list  of  persons  liable  to  jury 
duty,  keep  the  same  in  the  criminal  court,  and  array  juries  therefrom. 

The  law  ia  (R.  S.,  sec.  2144) :  '•  It  shall  be  the  duty  of  the  sheriff  of 
the  parish  of  Orleans,  in  the  month  of  December,  to  furnish  a  list  of 
all  persons  liable  to  jury  duty  residing  within  the  limits  of  the  parish 
of  Orleans." 

It  is  contended  that,  as  the  law  does  not  designate  the  sheriff  for 
the  criminal  court,  whose  election  is  provided  for  in  the  constitation, 
as  the  officer  who  is  to  furnish  said  list^  and  as  the  constitution  im- 
poses on  the  sheriff  for  the  civil  courts  all  duties  heretofore  devolving 
on  the  sheriff  of  the  parish  of  Orleans,  except  those  therein  delegated 
to  the  sheriff  of  the  criminal  court,  the  said  list  should  be  forniahed 
by  the  sheriff  for  the  civil  courts. 

We  think  this  an  error.    The  sheriff  for  the  criminal  court  is  a- 
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sheriff  of  tlie  parish  of  OrieaDS,  as  much  as  the  sheriff  for  the  civil 
courts,  and  the  coDstitntion  makes  him  the  executive  officer  of  the 
criminal  court,  and  it  is  his  duty  as  such  executive  officer  to  perforn^ 
the  duty  imposed  by  the  above  law  and  section  2147  B.  S.  He  is- 
specially  and  solely  the  executive  officer  of  that  court.  The  ruling  of 
the  judge  was  correct. 

The  second  bill  was  taken  to  the  refusal  of  the  judge  to  charge  the 
jury  as  requested,  that,  if  they  entertained  a  reasonable  doubt  as  to 
the  sanity  of  the  prisoner  at  the  time  of  the  commission  of  the  alleged 
fkct,  they  were  bound  to  acquit  him,  the  judge  charging,  on  the  con- 
trary, that  the  law  presumed  the  sanity  of  every  man,  and  that  it 
devolved  on  the  prisoner,  under  a  plea  of  insanity,  to  satisfy  the  jury 
by  a  preponderance  of  proof  that  he  was  insane  at  the  time  of  the 
commission  of  the  alleged  act. 

We  think  the  judge  did  not  err  in  this  charge.  The  true  rule  is, 
*'  the  jury  are  to  be  told  that  every  man  is  to  be  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  his 
crimes,  until  the  contrary  be  proved  to  their  satisfaction ;  and  that,  to 
establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  committing  the  act,  the  party  accused  was  labor- 
ing under  such  a  defect  of  resMon,  from  disease  of  the  mind,  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.''  2 
Greenleaf,  J  373 ;  7  Mst.  500 ;  3  Parker's  Criminal  Reports  299-301  ^ 
5  Parker  ditto  631,  644 ;  Roscoe's  Criminal  Ev.  952. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2824. 
Edward  Newman  &  Co.  t;.  John  Smoker  and  als. 

The  common  carrier  is  bound  fkithftilly  to  perform  his  dnty  and  he  is  responsible  for  the  loss 
or  damage  resulting  to  the  cargo  confided  to  him,  &om  neglect,  imprudence,  or  want  of 
skill,  notwithstanding  the  stipulation  to  the  contrary  in  the  bill  of  lading. 

Bat  in  a  case  like  this,  where  the  shippers  or  their  agents  were  present  at  the  taking  of  the 
cotton  on  board,  the  boat,  and  knew  ttom  the  rain  storm  then  prevailing,  that  the  cotton 
most  necessarily  be  exposed  to  the  rain  and  mad,  it  would  be  inequitable  to  permit  the 
owners  or  their  consignees  to  recover  from  the  boat  or  its  owners,  the  amount  of  the 
damages  occasioned  by  this  ezi>osare,  when  the  agent  of  the  shippers  accepted  the  bill 
of  lading,  prepared  by  himself,  containing  the  clause :  "  The  boat  not  to  be  responsible 
fOT  torn  bagging,  ropes  or  bands  off,  wet  by  rain,  old  damage  or  mud." 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    D.  C,  Ldbatt,  for  plaintiffs  and  appellants.    B.  E,  Marr 
and  J.  If.  Brickell,  for  defendants  and  appellees. 
Justices  concurring :    Ludeling,  Wyly,  Morgan. 
l^TLT,  J.    The  plaintiffs,  who  sued  the  defendants,  the  owners  of 
the  steamboat  "  Governor  Allen/'  for  $819  S7  damages  to  a  cargo  of 


304  SUPREME  COURT  OF  LOUISIANA, 

Newman  &  Co.  t.  Smoker  and  aU. 

cotton  shipped  on  said  boat  from  Grand  Gulf  November  24^  1868, 
appeal  from  the  judgment  rejecting  their  demand. 

It  iB  conceded  that  the  cotton  was  badly  damaged  on  reaching  New 
Orleans,  its  destination,  and  the  amount  of  said  damage  is  not 
disputed. 

The  cotton  came  from  Port  Gibson  by  railroad  to  Grand  Gulf,  and 
was  there  shipped  by  the  agent  of  the  railroad  on  the ''  Governor  Allen." 
It  was  taken  on  the  boat  during  a  severe  rain.  ''The  surface  of  the 
ground  between  the  warehouse,  from  which  the  cotton  was  taken,  and 
the  boat,  was  covered  with  water  and  slushy  mud,  through  all  of  which 
the  cotton  was  rolled,  a  distance  of  about  one  hundred  yards;  on 
arriving  at  the  landing,  the  'Governor  Allen'  found  the  'Belle  Lee' 
occupying  the  usual  landing  place,  and  was  compelled  to  take  another 
position  about  one  hundred  feet  above  the 'Belle  Lee.'  The  'Belle 
Lee '  occupied  her  position  during  nearly  the  entire  j(ime  consumed  by 
the  '  Governor  Allen,'  in  getting  the  cotton  on  board.  The  cotton  was 
shipped  by  the  P.  G.  G.  G.  R.  R.  Co.,  two  of  whose  agents  and  em- 
ployes  were  present  at  the  time  the  cotton  was  taken  on  the  '  Governor 
Allen,'  one  a  shipping  agent  of  said  railroad ;  botli  participated  in  and 
assisted  the  delivery  of  the  cotton  to  the  boat.  It  was  stored  on  the 
boat  in  the  usual  way,  a  portion  in  the  engine  room,  a  portion  on  the 
guards.  That  portion  on  the  guards  was  covered  by  tarpaulins,  except 
when  the  boat  was  engaged  in  receiving  cotton  at  subsequent  landings, 
and  was  delivered  in  New  Orleans  within  forty >eight  hours  after  its 
receipt  on  the  boat,  and  thence  removed  by  plaintiffs  to  the  press,  in  a 
wet  and  muddied  condition." 

It  was  the  water  and  mud  to  which  the  cotton  was  exposed  while 
being  delivered  on  the  boat  that  occasioned  the  damage  of  which  the 
plaintiffs  complain. 

The  bill  of  lading  contained  the  clause :  the  '*  boat  not  to  be  respon- 
sible for  torn  bagging,  ropes  or  bands  off,  wet  by  rain,  old  damage  or 
mud." 

The  common  carrier  is  bound  faithfully  to  perform  his  duty,  and  he 
is  responsible  for  the  loss  or  damage  resulting  to  the  cargo  confided  to 
him,  from  neglect,  imprudence  or  want  of  skill,  notwithstanding  the 
stipulation  to  the  contrary  in  the  bill  of  lading. 

But  in  a  case  like  this,  where  the  shippers  or  their  agents  were 
present  at  the  taking  of  the  cotton  on  board  the  boat,  and  knew  from 
the  rain  storm  prevailing  at  the  time  that  the  cotton  must  necessarily 
be  exposed  to  the  rain  and  mud,  it  would  be  inequitable  to  permit  the 
owners  or  their  consignees  to  recover  from  the  boat  or  its  owners  the 
amount  of  the  damages  occasioned  by  this  exposure,  when  the  agent 
of  the  shippers  accepted  the  bill  of  lading  (prepared  by  himself)  con- 
taining  the  clause  limiting  the  liability  of   the  boat  as  aforesaid* 
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Without  this  limitation  it  is  fair  to  presume  that  the  boat,  under  the 
•circumstances,  would  not  have  received  the  cotton,  because  the  clerk 
testifies  that  'Hhere  was  no  objection  by  the  shippers,  that  is,  Mr. 
Kearny,  agent  of  the  railroad,  to  the  boat  receiving  the  cotton  in  the 
rain  and  mud.  He  offered  to  allow  us  to  take  any  exceptions  that  we 
wanted  in  the  bill  of  lading ;  Mr.  Kearny  brought  the  bill  of  lading 
which  was  signed  by  the  boat.  The  effect  of  the  exception  was  dis- 
cussed on  the  boat  after  the  cotton  was  all  aboard,  and  it  was  the 
opinion  of  all  present  that  the  exception  was  sufficient  to  cover  any 
damage  or  losses  on  the  cotton  occasioned  by  wet  and  mud."    •     •     • 

Considering  the  evidence  of  this  case,  we  are  of  the  opinion  that  the 
«ourt  a  qua.  did  not  err  in  rendering  judgment  ior  the  delendants. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  2908. 
Philibebt  Rogat  V,  J.  M.  Juilliabd  and  Louis  Schneider. 

Where  in  the  motion  to  appoint  a  curator  od  hoc  to  the  defendant,  who  is  a  non*resident,  it  is 
flimplj  stated  that  he  ia  absent  and  not  represented,  and  where  said  defendant  has  not 
been  proceeded  against  by  attachmen  ,  and  it  has  not  been  alleged  or  proved  that  he  has 
or  had,  when  the  suit  was  instituted,  an}'  property  within  the  jurisdiction  of  the  court 
before  whom  the  suit  was  brought ; 

Held — That  this  is  not  sufficient,  and  that  the  suit  can  not  be  maintained. 

A  surety  on  an  arrest  bond  can  not  escape  his  responsibility,  because  bis  principal  has  put 
himself  beyond  the  Jurisdiction  of  the  court 

Where  a  final  Judgment  was  ren  ered,  on  the  twelfUi  of  April,  1869,  against  Juilliard,  in  the 
case  of  Juilliard  v.  Bogay,  in  which  Juilliard  had  caused  Rogay  to  be  arrested  on  the 
ground  of  his  departing  permanently  from  the  State  without  leaving  therein  sufficient 
property  to  satisfy  the  demand  of  his  creditor ; 

Held — Tliat  the  prescription  of  one  year  can  not  be  opposed  by  the  surety  on  Juilliard' s 
arrest  bond  against  a  suit  instituted  by  Rogay  on  the  fourth  of  December,  1869,  to 
recover  damages  for  his  unlawful  arrest  in  November,  1865,  becaase  his  right  of  action 
did  not  accrue  until  the  final  Judgment  in  his  favor  was  rendered.  Besides,  it  is  not  an 
action  arising  ex  dslictu.  It  is  a  suit  upon  a  bond.  It  is  an  obligation  entered  into  by  the 
signers  thereof,  and  can,  therefore,  be  considered  only  as  an  obligation  to  be  prescribed 
by  the  laws  regulating  the  prescription  of  obligations,  and  not  by  the  laws  regulating 
the  prescription  of  actions  for  damages  arising  from  the  commission  of  ofibnses  or  quasi 
offenses. 

Where  it  was  objected  to  the  claim  for  damages  that  the  arrest  of  plaintiff  on  the  ground 
that  he  was  departing  i)ermanently  from  the  State  without  leaving  therein  sufficient 
property  to  satisfy  the  demand  against  him,  was  not  done  with  malice,  but  was  the  exer- 
cise of  a  mere  legal  right  prosecuted  in  the  form  anthorisEed  by  law,  and,  therefore,  that 
the  defendant  could  not  be  responsible  on  damages; 

Held— That  this  objection  is  not  valid. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Thiardj 
J.  A,  i&  P,  J.  Bobert  for  plaintiff  and  appellee,  iergua  FuseUeVf 
curator  ad  hoe,  for  Juilliard.  A.  Voorhies  for  Louis  Schneider,  defend- 
ant and  appellant. 

Morgan,  J.    In  November,  1865,  Juilliard  instituted  suit  against 
^g<^7>  to  recover  from  him  some  $17,000,  the  value  of  seventy  bales 
20 
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oif  cotton,  alleged  to  have  been  pnrcbased  for  Juilliard  by  Rogay,  with 
fands  belonging  to  Juilliard,  which  cotton,  it  was  alleged,  had  beto 
received  and  disposed  of  by  Rogay,  the  proiceeds  of  sale  thereof  liot 
having  been  accounted  for. 

Alleging  further,  that  Rogay  was  about  to  depart,  permanently,  out 
of  the  State,  without  leaving  a  sufficient  amount  of  property  therein 
to  satisfy  his  demand,  Juilliard  applied  for  and  obtained  a  writ  of 
arrest  against  him,  and  furnished  his  bond,  in  the  sum  of  $1126,500,  to 
respond  to  such  damages  as  Rogay  might  recover,  in  case  it  should  be 
decided  that  the  writ  of  arrest  which  he  had  obtained  wrongfully  issued. 

There  was  judgment  in  Rogay^s  favor.  See  the  case  of  Juilliard  v, 
Rogay,  21  An.  ^9.  This  suit  is  now  instituted  by  Rogay  against 
Juilliard  and  Schneider,  principal  and  security  on  the  arrest  bond,  to 
recover  from  them  ten  thousand  dollars  damages,  caused  by  bi» 
wrongful  arrest. 

He  had  a  judgment  for  $1000  against  them,  m  soUdo,  and  they 
have  appealed. 

The  first  objection  is  well  taken.  Juilliard  is  a  non -resident.  He 
has  not  been  proceeded  against  by  attachment,  and  it  has  not  been 
alleged,  or  proved,  that  he  lias,  or  had  when  this  suit  was  instituted, 
any  property  within  the  jurisdiction  of  the  court  before  whom  the 
suit  was  brought.  In  the  petition  it  is  alleged,  that  altbougli  absent, 
he  is  represented  by  an  agent,  which  does  not  appear  to  be  the  fact. 
In  the  motion  to  appoint  a  curator  to  represent  him,  it  is  simply 
stated  that  *'the  defendant  herein  is  absent,  and  not  represented.** 
This  was  not  sufficient  to  give  the  court  jurisdiction.  It  is  contended 
that  this  case  should  be  governed  by  the  case  of  Field  v.  Delta  Co.,  1& 
An.  3  ^',  but  we  do  not  think  it  applies.  In  that  case  it  was  alleged  in 
the  petition,  that  the  defendant,  though  absent,  had  property  within 
the  jurisdiction  of  the  court.  To  this  petition  exception  was  taken. 
On  the  trial  of  the  exception,  the  allegations  were  taken  as  true ;  and 
it  was  upon  the  ground  that  the  defendant  had  property  within  the 
jurisdiction  of  the  court,  that  the  appointment  of  the  curator  waa 
considerf*d  proper.    None  of  these  facts  occur  in  this  ease. 

As  against  Juilliard,  therefore,  the  suit  should  have  been  dismissed. 

It  is  different  as  to  Schneider.  He  was  the  surety  on  the  arrest 
bond,  and  is  as  much  bound  thereon  ^s  Juilliard  was.  He  can  not 
escape  his  responsibility,  because  his  principal  has  put  himself  beyond 
the  reach  of  the  court.  He,  as  well  as  Juilliard,  bband  himself  to  to- 
spond  to  sd<ih  damages  as  might  be  <^ansed  by  6he  arrest  of  the  plaintiff^ 
in  case  it  should  be  decided  that  the  iarrest  *w1as  impfo^rly  obtain^Ml; 
and  that  the  arrest  was  improperly  obtained  has  already  been  deeiSM, 
by  the  final  judgment  rendered  in  ^ogay's  favdr,  in  the  suit  in  Which 
the  writ  of  artest'i^ded. 
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To  the  plaintiff's  right  of  fte^oo,  he  pleads  the  presoription  of  one 
year,  allegiDg  that  the  demand  made  against  him  is  one  soupding  in 
damages.  Final  judgmeDt  was  rendered  io  the  case  of  JuilUard  v. 
Bogay  on  the  twelfth  April,  1869.  This  suit  was  ipstitated  on  the 
fourth  December,  1869.  His  right  of  action  did  not  accrue  until  the 
final  judgment  in  his  favor  was  rendered.  Besides,  this  is  not  an 
action  arising  ea?  deliotu.  It  is  a  suit  upon  a  bond.  It  is  an  obligatipn 
entered  into  by  the  signers  thereof,  and  can,  therefore,  be  considered 
only  as  an  obligation,  to  be  prescribed  by  the  laws  regulating  the 
prescription  of  obligations,  and  not  by  the  laws  regulating  the  prescrip- 
tion of  actions  for  damages  arising  from  the  commission  of  offepses  or 
quasi  offenses. 

His  real  objection  is,  that  inasmuch  as  the  suit  of  JuilUard  v.  Bogay 
was  not  {  rosecuted  with  malice,  but  was  the  exercise  of  a  mere  legal 
ns^^'9  prosecuted  in  the  form  authorissed  by  law,  he  can  not  be  held 
responsible  iherefor.  He  relies  on  art.  212,  0.  P.,  which  prescribes 
ihat  *^  any  creditor,  whose  debtor  is  about  to  leave  .the  State,  even  for 
a  limited  time,  without  leaving  in  it  sufficient  property  to  satisfy  the 
judgment  which  he  expects  to  obtain  in  the  suit  he  intends  to  bring 
against  him,  may  have  the  person  oi  such  debtor  arrested  and  confined, 
until  he  shall  give  sufficient  security  that  he  shall  not  depart  from  the 
State  without  the  leave  of  court." 

This  article  does  not  give  to  the  party  claiming  to  be  a  creditor  the 
r%ht  to  arrest  his  debtor,  under  the  conditions  therein  stipulated  ;  but 
this  right  is  coupled  with  the  obligation  of  responding  in  damages  to 
the  party  arrested,  in  case  it  should  be  determined  that  the  arrest  was 
impropeily  ordered;  and  it  is  the  existence  of  indebtedness  which 
gives  rise  to  the  remedy  of  arrest.  If  no  debt  existed,  the  arrest 
would  have  been  illegal;  and  the  judgment  in  the  case  is  the  test  of 
the  existence  of  the  debt. 

It  would  be  something  intolerable,  if  any  person,  pretending  to 
have  a  claim  against  his  neighbor,  could  cause  him  to  be  arrested 
because  he  proposed  leaving  the  State,  and,  when  it  jshould  have  been 
decided  that  he  had  no  cause  of  complaint  againat  him,  shield  himself 
ftf^m  a  demand  for  damages  upon  the  plea  that  he  was  pot  actuated  by 
malice — Uiat  he  imeant  to  do  no  barm.  A  man's  libertj  jis  too  sacred  a 
light  to  be  thus  trifled  with. 

In  the  .p]iescait4)ase  the  plain;biff  was  in  this  city  on  his  way  to  Fi;a<ice, 
vrkeve  jhe  proposed  to  in¥est  wJiat  means  he  had  4n.some  of  the  manu- 
jfoetiared  articles  lof  tibat  oonntry,  w4\ich  he  pi;oposed  to  bring  J;iere.  He 
oRsa  antested  at  the  (ftoxt  .of  Jnilliwd,  Sclw^der  .beqoiuing  sui;ety  .^n 
.JsiUiard^  ,bQ)nd»  which  ji^aa  i^egmrdd  ^be^re  the  w4t  of  .arr^sM^^t^^^^* 
jfiogay  was  Uik^n  to  priaon,  whftre  he  xei^ain^  (oj  ipoi^  tt\9in  two  dajf s 
and  nights.    He  was  then  only  released  upon  giving  heavy  boqds,  9^ 
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to  secure  his  bondsman  from  loss  he  pledged  with  him  all  the  property 
he  had.  His  means  being  thus  locked  up,  he  conid  not  have  left  here 
even  if  he  would  have  been  allowed  to  do  so.  Although  out  of  jail  be 
was  still  practicallv  a  prisoner  in  New  Orleans,  and  paralyzed  in  every 
commercial  way.  The  suit  was  decided  in  his  tavor.  The  best  evi- 
dence of  his  intention  to  go  to  France,  buy  goods  and  return  here  is, 
that  as  soon  as  the  case  was  decided  for  him  he  did  go  to  France,  and 
shortly  after  returned  here.  While  his  property  remained  subject  to 
the  obligation  of  his  bondsman  it  depreciated  largely  in  value ;  dnriog 
his  stay  here,  pending  the  suit,  he  necessarily  was  at  an  expense.  To 
defend  his  suit,  according  to  his  own  testimony,  which  is  uncontra- 
dicted, he  spent  $500  in  counsel  fees  and  several  hundred  dollars  more 
in  procuring  documentary  evidence  and  the  depositions  of  witnesi^eB 
away  from  New  Orleans.  The  judge  of  tlie  lower  court  gave  him  a 
judgment  for  $1000,  and  we  do  not  see  how  he  could  have  awarded 
him  any  less. 

As  to  Juilliard,  as  we  have  before  said,  be  can  not  be  condemned, 
because  he  is  not  properly  before  the  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  in  so  iar  as  it  renders  a  decree  against  Juilliard  be 
annulled,  avoided  and  reversed,  and  the  suit  as  against  him  be  dis- 
missed. 

It  is  further  ordered,  adjudged  and  decreed  that  as  against  Schneider 
the  judgment  be  affirmed,  Schneider  to  pay  the  costs  in  both  courts. 

Eehearing  refused. 


-  .  No.  4488. 

25    308 

*^^  *^  Jean  B.  Lechb  v.  J.  B.  A.  Claverie. 

Whore  the  occasion  of  the  discharge  of  the  plaintl£f  was  a  quarrel  between  said  plaintiff  and 
defendant  commenced  by  defendant,  during  which  insulting  expressions  were  Bsed  by 
both; 

Held— That,  as  the  employer  was  in  fault,  he  should  not  be  permitted  to  discharge  hia  em- 
ploye without  paying  him  for  the  whole  term  for  which  he  was  emidoyed. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion.    Beauvaia,  J.    Trial  by  jury.    Nichols  &  Pugh  for  plaintiff 
and  appellee.     B,  N.  Sims  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  alleges  that  he  was  employed  by  the 
defendant  to  oversee  his  plantation  during  the  term  of  three  years  at 
three  thousand  dollars,  payable  in  annual  installments  of  one  thousand 
dollars;  and  that  the  defendant  discharged  him,  before  the  expiration 
of  the  term  of  his  contract  without  legal  cause,  and  he  prays  for  judg- 
ment against  him  for  the  price  stipulated  for  the  whole  term  of  the 
contract. 
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There  was  a  trial  by  jury,  who  foand  a  verdict  for  the  plaintiff,  and 
the  jadj^ment  was  rendered  in  accordance  with  the  verdict. 

The  evidence  sustains  the  verdict  and  judgment.  The  occasion  of 
the  discharge  of  the  plaintiff  was  a  quarrel  between  the  plaintiff  and 
defendant,  commenced  by  the  defendant,  and  during  which  insulting 
expressions  were  used  by  both.  As  the  employer  was  in  fault,  he 
should  not  be  permitted  to  discharge  his  employe  without  pajing  him 
for  the  whole  term  for  which  he  was  engaged. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  4071. 

State  ex  rel.  Board  of  Statb  Assessors  v.  James  Graham,  State 

Auditor.     State  of  Louisiana  intervenor. 

Where  the  State  Aseeeflora  have  delivered  to  the  Auditor  the  asseafiment  loll  and  received 
in  ftiU  their  compenBation  for  their  servioes,  the  contract  hetween  them  and  tiie  State  ior 
making  the  aaseMment  is  completely  executed.  The  obligation  of  the  State  to  pay  them 
is  discharged,  and  it  can  not  afterwards  be  revived  by  any  use  the  Auditor  might  make 
of  said  rolL 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibhle, 
J.  •  U.  Jilleul  and  John  B,  Howard,  for  relators,  ffomor  &  Bene- 
diet,  for  respondent.  8.  Belden,  Attorney  General,  for  State  of  Loui- 
siana, intervenor. 

Wtly,  J.  The  relators  filed  a  motion  to  dismiss  this  appeal  on  the 
consent  of  S.  Belden,  Attorney  General ;  but  before  that  motion  was 
acted  on,  Mr.  Be]den's  term  of  office  expired,  and  his  successor,  the 
present  Attorney  General,  withdrew  the  consent,  as  he  had  the  right  to 
do ;  the  motion  is  therefore  denied. 

The  State  having  paid  the  relators  $114,978  65  for  making  the 
assessment  of  the  parish  of  Orleans  for  the  year  1871,  is  now  sought  to 
be  held  liable  to  them  for  $47,464 ;  and  for  this  amount  the  relators 
seek  by  mandamus  to  compel  the  Auditor  to  issue  to  them  State  war- 
rants. The  defense  is :  The  relators,  as  State  Assessors  for  the  parish 
of  Orleans,  have  received  as  compensation  in  full  $114,978  65 ;  that 
said  sum  is  the  total  compensation  to  which  they  were  entitled  under 
existing  laws;  that  the  assessment  roll,  delivered  to  the  Auditor 
before  the  close  of  the  year  1871,  after  the  payment  of  the  assessors  as 
aforesaid,  became  the  property  of  the  State ;  and  the  use  of  said  roll 
by  the  Auditor  as  a  basis  upon  which  to  levy  a  tax  or  taxes,  subsequent 
to  the  deposit  and  payment  as  aforesaid,  does  not  entitle  the  relators  to 
the  compensation  herein  demanded. 

The  court  gave  judgment  for  the  relators,  rendering  the  mandamus 
peremptory,  and  the  defendant  appeals.    It  is  admitted  that  the  rela- 
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tors  re<^eived  after  the  delivery  of  the  aesessmeDt  roll  ob  the  flffceentii 
of  Noveniber,  1871,  $114,978  65,  <<the  total  aiiMraHtdoe  at  five  percent, 
on  the  face  of  the  assessment  rrrll." 
f  The  question  is:   Are  the  relators,  after  making  this  settlement, 

entitled  to  demand  the  additional  compensation  of  five  per  cent,  on  the 
*'  total  nmonnt  of  the  '*  interest  tax  "  fixed  by  the  Auditor  in  January, 

1872,  on  the  assessment  roll  of  1871  f 

We  think  not.  When  the  relators  delivei^  to  the  Auditor  the 
assessment  roll  and  reitoived  in  full  compensation  for  their  services 
$114,978  65,  the  contract  between  them  and  the  State  for  making  the 
assessment  for  the  parish  of  Orleans  for  the  year  1871,  was  fully  exe- 
cuted. The  obligation  of  the  State  to  pay  them  was  discharged }  and 
it  could  not  afterwards  be  revived  by  any  use  the  Auditor  might 
make  of  said  roll. 

Regarding  this  settlement  as  conclusive  between  the  parties,  in  the 
absence  of  fraud  or  error,  we  will  not  look  beyond  it  to  see  whether 
the  relators  are  entitled  to  a  percentage  on  interest  tax  or  not. 

It  is  therefore  ordered  that  tiie  judgment  herein  be  annulled,  and  it 
is  now  ordet'ed  that  the  mandamus  be  disallowed  and  the  demand  of 
the  relators  be  rejected  with  costs  of  both  courts. 


No.  4558. 

State  ex  rel.  Henrt  Shorten  t?.  Board  of  Selectmen  of  the  City 

of  Baton  Rouge. 

Where  tbti  Board  of  Selectmen  of  a  city  haye  the  right  to  be  the  ja'dgea  of  fheir  own  eleetkm 
and  of  that  of  their  offloers,  it  is  not  merely  a  ministerial  daty  which  they  have  to  per- 
form, it  involves  discretion  and  a  mandamus  can  not  be  nsed  to  enforce  the  performance 
of  a  discretionary  duty. 

Where  the  relator  songht  by  mandamns  to  compel  the  Selectmen  of  the  city  of  Baton  Bonge 
to  issae  to  him  a  certificate  of  election  and  to  recognize  him  as  mayor  of  that  city,  on  the 
ground  that  the  election  commissioners  had  decided  he  was  elected,  and  that  the  Select- 
men cfm  not  determine  that  he  was  not  elected,  because  no  one  but  a  judge  can  deade 
the  question ; 

Held — That  the  Board  of  Selectmen  can,  ander  the  eSghth  section  of  the  city  charter,  ex- 
ercise their  discretion  so  fkr  as  to  determine  the  relator's  right  to  the  certificate,  andlthat 
the  use  of  this  discretion  is  not  t^e  exercise  of  Judicial  powers  in  the  sense  of  tJie  con- 
stitution, and  therefore  not  repugnant  to  the  article  niuety-iour  of  that  instrument 

The  action  of  the  Board  of  Selectmen  is  not  conclusive  of  the  rights  of  the  relator.  He  eaa 
sue  for  the  office,  but  he  can  not  proceed  by  mandamus. 

APP£AL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bonge.    Fosey,  J*    J.  0.  Stafford,  for  relator  and  appellee.    F,  A. 
OaUaugher,  for  respondents  and  appellants. 

Wylt,  J.  Henry  Shorten,  claiming  that  he  was  elected  Mayor  of 
the  city  of  Baton  Rouge  at  the  April  election  of  1872,  seeks  by  man- 
damus to  compel  the  defendants,  the  Board  of  Selectmen  of  Baton 
Rouge,  to  issue  to  Mm  a  certificate  of  election,  to  reoognim  him 


State  ex  reL  Shorten  t.  Board  of  Splec^en  of  thd  city  of  Baton  Bouge. 

Mayor,  and  to  deliver  to  him  the  books,  pi^pers  and  other  docaments 
pertainiDg  to  said  office. 

F^pm  the  judgment  mi^kiDg  the  m^dapaus  p^reippljoiry  tbe  defeo^- 
aots  have  appealed. 

The  important  qaestion  is,  can  the  defendants  be  compelled  by  man- 
dfjo^iiis  to  issue  the  certificate  of  election  to  tl^e  relato|:t  |s  t]iis  merely 
a  miDiftterial  duty  t  We  think  not.  Because  by  the  eighth  section  of 
th^  city  charter,  '*  the  Board  of  Selectmen  shall  be  the  judge  of  their 
own  electiooy  and  that  of  all  the  officers  elected  under  the  provisions 
of  this  act.*'  The  respondents  were  therefore  authorized  to  consider 
the  ret9r]DS  of  the  commissioners  qf  th^  election,  and  to  detern^ine 
who  were  elected,  before  issuing  certificates  of  election  to  the  officers 
elec^t^d  under  th^  provisions  of  the  city  cl^arter.  This  involved  the 
e^erci|»e  of  a  discretion.  A  man/damus  can  not  l^e  i^ed  to  ei^force  the 
perfom^a^i^  of  a  di^retionary  duty.  But  the  relator  contends  ^a^ 
the  eighth  section  of  the  charter  is  repealed  by  article  94  of  the  con- 
stitution, ^rbidding  the  exercise  of  judicial  powers  by  any  other 
o£^.oers  except  those  mentioned  under  the  title  of  ''  Judicial  Depart- 
ment." If  this  be  true,  who  is  to  determine  whether  the  relator  was 
•elected  Mayor,  or  so  far  decide  the  question  as  to  authorize  the  issu- 
amfie  of  the  certificate  of  ejection  ?  If  the  respondents  can  not  deter- 
mine relator's  right  to  the  certificate  by  reason  of  the  constitutional 
inhibition,  how  can  the  commissioners  of  election  do  sof  How  can 
the  relator  get  the  office,  if  no  officers  but  a  judge  can  determine  ^rom 
tUe  returns  that  he  was  elected  t  He  does  not  pretend  that. any  ju^ge 
has  determined  his  right  to  the  certificate.  It  is  difficult  to  perceive 
the  force  of  respondent's  logic,  when  he  contends  that  he  is  entitled  to 
the  office  of  Qiayor  because  the  election  commissioners  have  decided 
l^e  was  elected,  and  the  respondents  can  not  determine  that  he  was 
not  elected,  because  no  one  but  a  jud^e  can  decide  the  question. 

We  apprehend  that  the  Board  of  Seli  ctmen  can,  under  the  ei'^hth 
section  of  the  city  charter,  exercise  their  discretion  so  far  as  to  deter- 
mine the  relator's  right  to  the  certificate;  and  the  employment  of  this 
discretion  is  not  the  exercise  of  judicial  powers  in  the  sense  of  the 
constitution,  and  therefore  not  repugnant  to  article  94.  The  action  of 
the  Board  of  Selectmen  is  not  conclusive  of  the  rights  of  the  relator. 
Like  every  other  suitor,  he  has  a  legal  remedy ;  he  can  sue  for  the 
office,  but  he  can  not  by  mandamus  compel  officers  vested  with  discre- 
tionary power  to  employ  it  in  his  behalf. 

With  only  the  commissioners'  returns,  and  without  any  evidence  of 
his  title  to  the  office,  the  relator  can  not,  in  this  proceeding,  compel 
the  respondents  to  recognize  him  as  Mayor,  ^nd  deliver  to  him  the 
books,  papers  and  other  property  appertaining  to  said  office. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  ajxd 
thiftt  this  suit  be  dismissed  at  the  costs  of  relator. 
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No.  2815. 

Charles  Bbll  v.  R.  H.  Short  &  Co.    Battle,  Thorn  &,  Co.,  Gktr- 

nishees. 

Where,  on  exeontion  being  iBsued  in  this  caae,  Battle,  Thorn  Sc  Co.  were  made  samiahoes 
by  addressing  the  citation  to  said  firm  and  senring  the  same  on  H.  A.  Battle,  a  member 
thereof,  who  answered  the  interrogatories  under  oath,  but  signed  the  name  of  the  Arm  to- 
the  answers,  instead  of  signing  Ms  own ; 

Held— That  the  answers  were  safDioient  and  that  the  interrogatories  could  not  be  taken  for 
oonfeesed.  He  answered  in  the  precise  name  in  which  he  was  cited.  If  the  plainttfT 
wished  him  to  sign  his  individual  name  to  the  sworn  papers,  the  citation  should  have 
been  addressed  in  that  name. 

The  answers  were  under  oath,  and  could,  if  untzxie,  subject  the  garnishee,  H.  A.  Battle,  U> 
a  prosecution  for  peijury.    This  is  the  test. 

APPEAL  from  tfae  Sixth  District  Court,  parish  of  Orleans.  Oooleiff 
J.  Given  Campbell,  for  plaintiif  and  appellee.  J.  if.  Coon  and 
Semmee  dk  Mott,  for  R.  H.  Short,  appellant.  B,  Woolridget  for  Battle,. 
Thorn  &  Co.,  appellants. 

Taliaferro,  J.  In  the  case  of  Charles  Bell  v,  R.  H.  Short  &  Co.,  just 
decided  on  appeal,  the  plaintiff  having  judgment  in  his  favor  in  the 
court  below,  issued  execution  and  caused  garnishment  process  to  issue 
against  the  garnishees  in  this  case. 

Their  answers  being  made  to  the  interrogatories  propounded  to  them, 
a  rule  was  taken  by  the  plaintiff  against  them  to  show  cause  why  the 
interrogatories  should  not  be  taken  pro  eon/eeeo.  The  rule  being  made 
absolute  the  garnishees  appealed. 

We  think  the  court  erred.  The  answers  are  concise  but  clear  and 
explicit ;  and  we  think  fully  responsive  to  the  interrogatories. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  judgment  be  and  is  hereby  rendered  in  favor  of  the  garnishees, 
the  plaintiff  and  appellee  paying  costs  in  both  courts. 


On  Application  for  a  Rehearing. 

Wtlt,  J.  The  plaintiff  having  judgment  against  the  defendants  for 
$1048  46,  issued  execution  and  made  Battle,  Thorn  &  Co.  garnisheea 
by  addressing  the  citation  to  said  firm  and  serving  the  same  on  H.  A. 
Battle,  a  member  thereof,  who  answered  the  interrogatories  under 
oath,  but  signed  the  name  of  the  firm  to  the  answers,  instead  of  sign- 
ing his  own. 

On  motion  the  answers  were  decreed  insufficient  and  the  interroga- 
tories taken  for  confessed. 

From  this  judgment  the  garnishees  appeal. 

We  think  the  court  erred.  The  answers  are  clearly  responsive  t(^ 
the  interrogatories.    As  to  the  objection  that  H.  A.  Battle  signed  the 
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firm  name  to  his  sworn  answers  instead  of  his  individnal  name,  we< 
think  that  is  no  reason  why^his  answers  should  be  rejected  and  the> 
interrogatories  be  taken  for  confessed. 

He  answered  in  the  precise  name  in  which  he  was  cited  to  answer 
the  interrogatories.  If  plaintiff  wished  him  to  sign  his  individnal  name 
to  the  sworn  answers  the  citation  should  have  been  addressed  in  that 
name.  ^ 

Bat  after  all  the  test  is,  were  the  answers  under  oath ;  and  would 
they,  if  untrue,  subiect  the  garnishee,  H.  A.  Battle,  to  a  prosecution- 
for  perjury  f    In  our  opinion  they  would. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  by  this 
oourt  remain  undisturbed. 

Rehearing  refused. 


35    813! 
•2909.  49    7391 

R.  Semflb  Young  v,  Scott  &  Cage  and  C.  Cavaroc. 

A  factor  can  not  secure  his  indiridoiJ  creditor  by  pledging  the  planter's  cotton  which  ha» 
been  confided  to  him  for  sale.  That  power  is  not  conferred  by  act  No.  150  of  the  acts  of 
1866,  entitled  "An  Act  to  preyent  the  issne  of  false  receipts  or  bills  of  lading  and  to- 
punish  f^aodnlent  transfers  of  property  by  cotton  presses,  wharfingers  and  others." 
There  is  nothing  in  the  statate  showing  any  intention  of  the  legislator  to  enlarge  the 
powers  of  fiMJtors,  or  to  give  them  the  right  to  pledge  the  property  confided  to  them  fos 
sale. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThSarc^^ 
J.  A.  Voarhies  and  F.  FtueUer,  for  Cavaroc,  appellant.  Hays  & 
New,  for  Scott  &  Cage.    Lahait  d  Aranif  for  plaintiff  and  appellee. 

Wylt  J.  About  the  twenty-sixth  of  December,  1869,  Scott  &  Cage, 
cotton  factors,  received  from  the  plaintiff  sixty -four  bales  of  cotton  for 
sale,  he  not  owing  them  anything.  On  the  twenty-ninth  they  sus* 
pended,  and  on  the  same  day  pledged  the  cotton  to  their  creditor,  C. 
Cavaroc,  or  C.  Cavaroc,  president  of  the  Bank  of  New  Orleans.  The 
plaintiff  sequestered  the  cotton,  and  it  was  subsequently  released  on 
bond. 

The  court  gave  judgment  for  the  plaintiff,  recognizing  his  ownership 
of  the  property  ^nd  maintaining  the  sequestration. 

From  the  judgment  C.  Cavaroc  appeals. 

The  question  is :  can  a  factor  secuie  his  individual  creditor  by  pledg- 
ing the  cotton  of  the  planter  which  has  been  confided  to  him  for  sale  t 
We  think  not.  This  court  has  frequently  decided  that  the  factor  can 
not  pledge,  or  give  in  payment  of  his  own  debts,  property  intrusted  to 
him  for  sale.     17  La.  168 ;  1  An.  74;  19  An.  900. 

But  the  appellant  contends  that  that  power  is  conferred  by  act  No. 
150  of  acts  of  1868,  entitled  "  An  act  to  prevent  the  issue  of  false  re- 
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H^eiptB  or  bilU  of  ladiugy  aod  to  punish  fraadulent  ty^anftfer^  of  prQpeft7 
by  cotton  pr^^ao^i  wharfingers  and  others."  It  max^  ^^  ppwer  we^ 
conferred  by  that  act  it  would  be  void,  becanse  it  ia  pot  iiy>Tere4  by 
the  title.  Constitution,  article  1 14.  But  we  dp  not  <^nsider  th^  fpt 
should  be  interpreted  as  contended  for  by  the  appellant. 

It  is  the  inti^ntion  of  the  lawgiver  which  we  qmst  s^ek  out  ^n  ji  g^F^ 
effect  to ;  and  there  is  nothing  in  the  statute  showing  any  intentioxn  tp 
enlarge  the  powers  of  factors  or  to  give  theqi  the  rigl^t  to  pledge  U^e 
property  confided  to  them  for  s^le. 

It  is  therefore  ordered  that  th^  judgo^ent  appealed  ^^m  be  a4&nne4 
^with  costs. 

Rehearing  refused. 


^  314/  No.  4532. 

I  M  1267  1/^iLLiAH  J.   RuSK,  Administrator,  v,  Warren,   Crawford  et  als. 

I  62  WTA  Where  there  is  community  between  hasband  and  wife,  the  husband  is  the  head  of  it,  and  is 

25    314  reqponsible  for  tiie  debts  of  the  eommmMty.    The  death  of  his  wife  does  not  deinive  him 

115    717;  «f  the  right  to  make  bona  fide  settiements  for  the  payments  ot  the  deMs  of  the  ooo^ 

25    814  mnnlty,  nor  do  such  settlements  noirote  the  debts  as  to  the  oommonity.    The  oommonity 

fl24   683  property  la  UaUe  for  the  oommnn&ty  debts. 

APPEAL  from  the  Seventh  Juddcial  District  Court,  parish  oi  Avoy- 
elles. Butler,  J.  WaddiU  dc  Barbin,  for  plaintiff  and  appellant. 
Iri^nf  Cullovk  (t  Walahf  for  defendants  and  appeUoes. 

LuDBLiNG,  0.  J.  The  d^btSf  which  are  the  basis  of  the  judgments 
injoined  in  this  suit,  were  created  daring  the  existence  ot  the  community 
of  acquets  and  gains  between  N.  ^.  Selser  and  his  wife,  Martha 
Sitampley.  After  the  death  of  his  wife,  he  continued  to  control  and 
administer  the  property  of  the  community,  without  any  administration 
upon  the  succession  of  his  wife.  Wiule  thus  controlling  the  community 
property  after  the  death  of  his  wife,  he  renewed  the  notes  given  by 
him  during  her  life,  and  subsequently  the  holders  of  the  noties  obtained 
judgments  against  him  individually ;  and,  having  seized  and  sold  his 
undivided  interest  of  the  community  property,  they  caused  tlie  other 
half  interest  to  be  seized  to  satisfy  said  judgments.  In  the  meantime^ 
one  of  the  heirs  of  the  deceased  wife  was  apppinted  administrator  of 
the  succession,  and  he  has  injoined  the  sale. 

The  plaintiff  in  injunction  contends  that  by  taking  new  notes  and 
jn^l^onts thereon  against  the  husband  personally,  after  the  death  of  ths 
wife,  the  debts  were  extinguishod  by  novation.  We  do  not  think  so. 
The  husband  was  the  head  of  the  community  and  he  was  responsible  for 
the  debts  of  the  community ;  the  death  of  his  wife  did  not  deprive  him 
of  the  right  to  make  bonaJHe  settlements  for  thepaymeiit  of  tb^  debts 
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of  -the  communityi  nor  did  such  Bettlemeata  novate  the  debts  as  to  the 
oonimanitj.  The  commonity  property  is  liable  for  the  community 
debts.    LawBon  v.  Bipley,  17  La.  274 ;  23  An.  424. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
•court  be  affirmed  with  costs  of  appeaL 


No.  2844. 
M.  N.  Rjlbowitcb  t;.  A.  H.  Siswerd  and  ate. 

'Where  it  was  established  that  the  plaintifT,  master  of  a  boat,  was  aathorised  by  his  employer 
the  oaptain  of  the  boat,  to  coUeot  firaight  bUls  of  a  certain  amonnt  which  he  held,  with 
the  nndentanding  that  said  plaintitt  accepted  said  amonnt  of  bills  in  settlement  of  his 
wages  amotmting  to  foar  hundred  and  sixteen  dollars  and  fifteen  cents,  and  advances  to 
his  employer  amounttng  to  two  thonsond  doUais,  aad  that  said  employe  or  the  boM 
would  make  the  amount  of  the  bills  good,  if  they  could  not  be  collected,  and  where  it 
was  admitted  that  plaintiiF  collected  one  thousand  and  thirty-eight  dollars  and  thirty* 
five  cents ; 

iHeU— That  of  the  sum  thus  collected  there  should  haye  been  imputed  the  amount  due  tor 
the  payment  of  plaintiflTs  wages,  as  the  privileged  claim. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     OoU 
lens,  J.    BenUnek  Egan,  for  plaintiff  and  appellee.    Albert  Voar- 
Sues,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  sued  the  defendants,  Siewerd  &  Kip, 
«n  soUdo,  for  seven  hundred  dollars,  being,  as  he  alleges,  for  wages  due 
him  as  master  of  the  steamer  A.  G.  Brown,  owned  by  the  defendants. 
These  services  he  alleges  were  rendered  from  the  twenty -first  of  Octo- 
ber, 1868,  to  the  twenty-ninth  of  December  of  the  siune  year,  when  he 
was  discharged  by  the  defendants  without  good  cause.  He  claimed  a 
lien  and  privilege  od  the  boat  and  caused  her  to  be  sequestered. 

A  judgment  by  default  was  entered  against  Kip,  which  was  made 
final  on  the  twentieth  of  February,  1869.  A  Ji.  fa.  was  issued  against 
Xip,  which  was  returned  nulla  bona.  To  the  petition  sued  on  Siewerd 
the  defendants  answered  on  the  twenty-sixth  of  January,  1870.  But 
on  the  sixth  of  March,  1669,  after  the  default  judgment  was  made  final 
4igainst  Kip  on  the  twentieth  of  February,  1869,  both  defendants  filed 
a  suit  in  the  Seventh  District  Court  to  annul  that  judgment.  On  the 
third  of  April  following  they  filed  a  supplemental  petition  for  an 
injunction  to  restrain  execution  from  issuing  against  them. 

This  contestation  went  on  until  the  twenty-first  of  January,  1870, 
"when  judgment  was  rendered  annulling  the  judgment  of  twentieth  of 
February,  1869,  against  Kip  ;  but  the  decree  restored  and  reinstated 
''tbe  proceedings  in  that  case  to  the  status  they  were  in  on  the  eighteenth 
of  January,  1869,  carrying  things  back  to  a  period  anterior  to  the  time 
of  the  final  judgment  against  Kip,  thenceforth  to  be  proceeded  with 
according  to  law  and  the  rights  of  the  parties. 

Tlie  defendants  answered  in  the  original  suit,  as  we  bave  seen,  on 


316  SUPREME  COURT  OF  LOUISIANA, 

Badowitoh  v.  Sieverd  and  als. 

the  twenty-sixth  January,  1869,  denying  the  allegations  of  the  plain* 
tiff,  and  specially  alleging  that  the  plaintiff's  services,  as  master  of  the 
'*  A.  G.  Brown,'*  were  rendered  to  Captain  Bassett,  who  had  previously 
chartered  the  boat,  to  the  knowledge  of  the  plaintiff;  that  plaintiff 
and  Bassett  had  entered  into  partnership  in  running  the  boat,  and  that 
the  plaintiff  had  contracted  with  Bassett  to  render  the  services  he 
claims  to  have  rendered.  They  deny  that  they  ever  assumed  to  pay 
this  debt  due  by  Bassett,  or  that  they  are  in  any  manner  bound  for  it. 
There  was  judgment  for  the  plaintiff  for  the  sum  of  $465,  and  the 
defendants  have  appealed.  We  find  the  facts  to  be  that  Bassett  char- 
tered the  **  A.  G.  Brown  '*  on  the  twenty-fourth  January,  1868,  for  one 
year,  to  run  from  the  first  of  February,  1868,  to  the  first  of  Februaxy,. 
1869.  On  the  twenty-sixth  of  October,  1868,  Bassett  and  the  plaintiff,. 
Radowitch,  entered  into  a  contract  containing  various  stipulations, 
among  them,  one  by  which  Bassett  bound  himself  to  employ  Rado- 
witch  as  master  of  the  steamer,  and  to  pay  him  for  his  services  in 
that  capacity  the  sum  of  two  hundred  and  fifty  dollars  per  month,  to- 
the  first  of  February,  1869.  About  the  first  of  January,  1869,  the  A. 
G.  Brown,  by  collision  with  another  steamer,  went  down,  ajid  proved 
a  total  loss.  On  the  eighteenth  of  January,  1869,  a  settlement  was- 
made  between  Bassett  and  Radowitch.  The  latter,  upon  entering  into- 
the  contract  with  Bassett,  to  which  we  have  adverted,  loaned  the 
latter  $2000.  The  sum  of  $464  15  was  fixed  as  the  amount  of  wages 
due  the  plaintiff.  It  was  arranged  that  Radowitch  should  take  for 
collection,  to  pay  himself,  fifty-seven  freight  bills  due  the  boat.  The 
written  act  of  the  parties  in  relation  to  this  matter  is  in  these' words  r 

*^  New  Orleans,  January  18,  1869. 

*<I  hereby  authorize  Captain  M.  N.  Radowitch  to  collect  freight  bills- 
which  he  holds,  to  the  amount  of  twenty-four  hundred  and  sixty-four 
dollars  and  fifteen  cents,  of  the  steamer  A.  G.  Brown ;  the  condition  of 
this  receipt  is,  that  Captain  Radowitch  accepts  the  above  amount  in 
bills  in  settlement  of  wages  and  advances  to  Captain  Bassett  on 
steamer  A.  G.  Brown.  It  is  also  understood  that  any  errors  or  bills 
that  are  not  collectable  in  above  amount,  said  Bassett  will  make  good,, 
or  steamboat  A.  G.  Brown. 

"(Signed)  A.  P.  KIP,  W.  S.  BASSETT. 

0.  CANTON,  M.  N.  RADOWITCH." 

It  is  important  in  adjusting  this  controversy  to  ascertain  the  prepon- 
derance of  testimony  in  regard  to  the  true  intention  of  the  parties  in 
making  this  settlement  and  as  to  the  manner  its  terms  were  carried  out. 

A  considerable  amount  of  testimony  was  taken  regarding  the  value 
and  availability  of  this  lot  of  freight  bills.  Radowitch  presented  a 
tabular  statement  of  the  amounts  he  collected  and  of  the  amounts  not 
paid.    He  is  very  clear  and  direct  in  his  testimony  that  he  collected 
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all  that  could  be  collected  out  of  the  entire  number  of  byis  he  received 
and  gives  the  total  collected  at  $1038  35.  He  is  equally  distinct  in 
asserting  and  reiterating  that  he  was  to  credit  what  he  collected,  and 
any  deficiency  that  might  arise  was  to  be  made  good  to  him. 

The  defendants,  Siewerd  &  Kip,  contend  that  the  wages  were  to  be 
paid  by  Bassett,  and  that  they  were  in  no  manner  bound  for  them. 
How  they  became  bound  unless  it  be  by  certain  admissions  we  shall 
presently  consider,  we  have  been  at  a  loss  to  ascertain.  The  boat  it 
fieems  went  into  the  possession  and  control  of  Bassett  under  the  charter 
party  about  the  first  of  February,  1868.  Rado witch  had  nothing  to  do 
with  the  boat  until  the  twenty-sixth  of  October  following,  and  by  the 
written  agreement  between  him  and  Bassett  the  latter  was  to  pay  bis 
wasres. 

Yet  Radowitch  sues  Siewred  &  Kip  for  the  wages  and  for  the  time 
he  had  charge  of  the  boat  for  Bassett,  or  rather  on  joint  account.  In 
his  own  evidence  in  the  original  suit  against  the  defendants  he  does 
not  say  that  they  employed  him,  nor  that  they  discharged  him.  Neither 
does  his  witness,  Dockter,  say  anything  on  the  subject.  His  allega- 
tions that  the  defendants  employed  him  and  discharged  him  are  not 
made  good  by  proof.  In  his  reasons  for  refusing  a  new  trial,  the  judge 
<i  quo  seemed  to  think  that  by  the  contract  entered  into  on  the  twenty- 
sixth  of  October,  1868,  between  Radowitch  and  Bassett,  the  defendants 
became  not  only  proxies  but  parties  to  that  contract,  and  made  them- 
selves co-obligees  with  Bassett.  By  examining  the  contract  of  the 
twenty-sixth  of  October,  1868,  between  Radowit<ch  and  Bassett,  it  ap- 
pears that  Siewerd  &  Kip  intervened,  but  it  seems  they  intervened 
only  to  bind  themselves  to  sell  the  steamer  to  Radowitch  on  the  same 
terms  they  had  bound  themselves  by  the  charter  party  to  sell  to  Bassett, 
if  the  latter  should  not  conclude  to  buy  and  the  former  did.  Bassett 
in  his  contract  with  Radowitch  was  to  turn  over  to  him  the  option  or 
preference  to  purchase  if  he  himself  declined,  and  Radowitch  chose  to 
purchase,  Siewerd  &  Kip  intervening  to  bind  themselves  to  sell  to 
Radowitch  on  the  same  terms  they  were  bound  to  sell  to  Bassett.  We 
do  not  construe  this  intervention  as  going  any  further,  or  to  extend  to 
any  other  matter. 

In  their  suit  to  annul  the  judgment  of  the  twentieth  February,  1869, 
the  defendants  make  the  following  statements,  which  are  sworn  to: 

••Your  petitioners  aver  that  on  the  nineteenth  of  January,  1889,  a 
settlement  and  compromise  was  made  between  the  said  Radowitch  and 
William  S.  Basset  in  behalf  of  petitioners,  by  which  it  was  agreed 
that  the  above  mentioned  suit  would  be  discontinued  by  the  plaintiff 
therein;  that  the  consideration  of  said  compromise  was  the  transfer 
for  collection  of  fifty-seven  bills  or  accounts,  due  by  divers  parties  to 
the  said  William  S.  Bassett,  for  the  aggregate  sum  of  $2464  15,  as  will 
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more  fally  appear  by  reforenee  to  die  anBezed  liat,  xaade  A  part  ^  ^ttiifl. 
petition;  that  Baid  Rado.wstdi  tias  prooee<Ud  widi  the  coUeetioa  of 
aaid  claimB,  and  has  actually  colleeted  aci  amonat  oMMoe  tliAn  auffieieiit 
to  pay  the  olaim  due  him  by  petitiooers,  which  daijn,  isBtead  of  being, 
the  Bum  of  $700,  was  liquidated  to  the  amount  of  $4d4  15." 

It  is  BtrennouBly  urged  on  the  part  of  the  plaintiff  that  these  deeliuca- 
tions  of  the  defendants  amount  to  judicial  eonfessions  which  ought  to- 
conclude  the  plaintiff.  Taking  into  Tiew  all  the  facts  elicited  by  the 
evidence,  we  are  not  inclined  to  consider  theae  deolarationa  in  that 
light.  It  se^ns  clear  to  us  that  there  existed  no  personal  obligation 
on  the  part  of  the  defendants  to  pay  the  plaintiff's  daim  for  wages. 
For  the  amount  of  these  wages  he  had  a  lien  and  priviiege  on  the 
steamer,  which  he  might  have  enforced  had  she  not  been  lost.  We 
can  take  the  defendants'  declarations  in  no  other  sense  than  as  import- 
ing a  liability  upon  their  boat,  arising  from  the  lien  of  the  captain  for 
his  services.  Of  the  sum  collected  by  him,  $1038  35,  the  amount  due 
the  plaintiff  ($416  15)  for  wages,  should  have  been  imputed  to  the 
payment  of  the  privileged  claim. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendants,  the  phuntiff 
and  appellee  paying  costs  in  both  courts. 

Rehearing  refused. 


No.  2863. 

Vincent  Battalora  v.  Albert  Erath  and  als.,  and  D.  S.  Bakelli 
V.  Albert  Erath  and  als.    (Consolidated.) 

Where  the  appeal  Mraa  taken  by  the  plaintiff  from  a  jadgmei  t  diaaoMng  an  ii^tiBcUon  wUk- 
out  damaget,  Mid  in  his  petition  of  appeal  plaintiff  praybd  lor  oitation  affainat  the  defend- 
ants only; 

Held— Thdt  the  motion  to  dismias  the  appeal  on  the  ground  that  all  the  parties  in  interest 
were  not  made  parties  to  tiie  appeal,  mnst  be  overruled.  It  was  not  necessary  that  (he 
sarety  on  the  iivjonotion  bond  ahoold  haye  been  made  a  party  to  the  appeaL 

Whether  there  was  a  consideration  or  not  between  the  makers  and  the  payee  of  certain 
promissory  notes,  the  makers  were  liable  to  the  indorsees  who  acquired  the  notes  before 
due  and  gave  a  valuable  consideration  therefor. 

Whether  a  blank  was  filled  up,  before  or  after  the  signing  of  the  notes,  can  not  affiiet  the- 
indorsees  who  knew  nothing  thereof  and  who  acted  in  perfect  good  faith. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Col- 
len8,  J.    Mitehel  dt  Briee  and  Mace,  Foster  dt  Merrichf  for  plaintiff^ 
and  appellants.    Qnsiavus  Schmidt,  for  defendants  and  appellees. 

On  MomoN  to  Bisios^* 

LuDCLiKO,  C.  J.    We  aveasked  to  dkmiss  this  appeal  on  the  gtowMl 
that  aU  the  pattiea  in  interest  aise  not  nade  parties  to- the  appeal. 


BmtKiiio^  T.  E!NMi  HuA  alft.,  and  Hmtfll  v.  Etftllb  Atod  ak. 

The  appeal  i8  taken  by  the  plaintiff  from  a  Judgment  disBolring  an 
injunction,  without  damageB.  In  his  petition  of  appeal  he  prayed  for 
citation  against  the  defendants  only.  It  is  contended  that  the  surety 
on  the  bond  should  have  b^en  made  a  party  to  the  appeal.  We  can 
not  imagine  whyY  For  if  cited  there  could  be  no  change  made  in  the 
judgment,  as  between  the  appellees. 

In  the  cnse  of  B.  Ave^o  v.  S.  Johnson,  G.  Metz  subrogated,  22  An.,, 
it  was  said  that  it  is  'Uhe  settled  jurisprndeDce  of  this  court  that  the 
surety  on  nn  injunction  bond  is  a  necessary  party  to  an  appeal."  The 
principle  was,  too,  broadly  stated  that  the  surety  was  a  necessary 
party  in  that  case,  which  was  an  appeal  from  a  judgment  in  favor  of 
the  plaintiff  perpetuating  an  injunction.  He  had  an  interest  in  main- 
taining that  judgment.  But  it  ia  different  in  a  case  where  the  judg- 
ment dissolves  the  ii^ unction  without  damages,  and  the  plaintiff  alone 
appeals. 

The  additional  grounds  fi!ed  on  fifteentli  November,  1670,  came  too  - 
late,  and  can  not  be  considered.    12  An.  745. 

It  is  therefore  ordered  that  the  motion  be  overruled. 


On  tab  Mjbrits. 

Wtlt,  J.  In  1865  Samuel  Fasnaobt  and  Louis  Fasnacht  sold  their  - 
brewery  in  this  city  to  Albert  Erath,  and  In  evidence  of  part  of  the 
price  took  two  notes  for  $5000  each,  one  made  by  V.  Battalora  and  the 
other  by  D.  S.  Ramelli,  payable  to  the  order  of  said  Albert  Erath,  who  • 
indorsed  and  delivered  them  before  due.  They  were  not  paid  at 
maturity,  and  the  notes  which  form  the  sabject  of  this  controversy 
were  given  by  the  same  parties  in  renewal  thereof.  A  few  days  before- 
the  maturity  of  these  notes,  Battalora  and  Bamelli  injoioed  the  de- 
fendants, Erath  and  Samuel  and  Louis  Fasnacht,  from  transferring  or 
disposing  of  said  notes,  on  the  ground  that  the  same  were  executed 
without  consideration,  and  with  the  assurance  that  the  makers  were 
not  intended  to  be  held  liable,  and  that  they  were  made  and  given 
merely  as  a  matter  of  form.  Samuel  and  Louis  Fasnacsht  in  their 
answers  reconvened,  and  prayed  judgment  for  the  amount  of  the 
^otes.  The  court  in  both  these  cases  dissolved  the  injunction,  and 
gave  judgment  in  reconvention,  as  prttyed  for.    The  plaintiffs  appeal.. 

An  examination  of  the  evidence  satij^es  us  that  the  court  did  not 
'err.  Whether  tfa«re  tras  a  consideration  or  not  between  the  makers 
Ittd  the  payee,  the  makers  are  liable  to  the  indorsees,  Samuel  and 
Louis  Fttsnacht,  who  acquired  the  notiro  before  due,  and  gave  a  valu- 
able cdii«ld6fa€ibn  therefor.  Whether  the  bhmk  was  filled  up,  fixing. 
Ihe  ¥ate  of  inteifest,  before  or  lifter  the  erigning,  can  not  affbet  the 
i]id«¥M«s,  n^o  'knetr  nothing  lliei«of,  «htid  "Who  acted  in  pe^fdet  good. 
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faitli^  giviDg  the  indulgeDce  and  allowing  the  renewal  upon  the  under- 
standing that  the  notes  were  to  bear  eight  per  cent  interest.  Indeed, 
the  whole  defense  seems  to  be  utterly  without  merit,  and  the  appeal 
was  doubtless  for  delay.  There  should  be  damages  for  frivolous 
appeal,  as  prayed  for. 

It  is  therefore  ordered  that  both  of  the  judgments  herein  be  affirmed 
with  costs,  and  that  ten  per  cent  damages  be  added  to  the  amount  of 
each  judgment. 

Behearing  refused. 


No.  2926. 
JosKPHiNE  Hale,  Executrix,  v.  William  J.  Salter  et  als. 

A  suit  by  the  executor  of  a  sacceaaion  to  compel  the  heira  of  aaid  aaoceaaion  who  have  been 
pnt  in  poaaeasion  thereof,  to  pay  the  oommiaaion  claimed  by  aaid  executor,  ia  projierly 
brought  before  another  court  than  the  Second  Diatrict  Court,  which  haa  only  probate 
juriadiction. 

Where  the  exception  waa,  that  plaintiff,  having  claimed  in  her  Urat  petition  only  one-half  of 
the  commiaaion  allowed  by  law  to  executora,  could  not,  in  a  aupplemental  one,  claim  tiie 
whole  commiaaion ; 

Held— That  ahe  had  the  right  to  amend  her  pleadinga,  and  that  the  exception  could  not  be 
maintained . 

The  law  givea  to  the  executor  a  compenaation  for  hia  aervicea,  and  the  heira  can  not  deprive 
him  of  it  by  causing  themaelvea  to  be  put  in  poaaeaaion  after  the  executor  haa  accepted 
the  trnat  and  qualiHed. 

Whore  it  waa  contended  by  the  heira  that  the  executor'a  claim  for  hia  commiaaion  had  lapaed, 
becauae  it  waa  not  demanded  when  the  aucceaaion  waa  turned  over  to  them  ; 

Held- -That  if  he  did  renounce  hia  claim,  hia  renunciation  ahonld  have  been  expreaa.  It  can 
not  be  inferred. 

Where  the  heira  contended  that  they  could  not  be  called  upon  to  pay  plaintifTa  claim,  becauae 
the  law  providea  that  the  commiaaiona  of  executora  are  baaed  on  an  inventory,  and  no 
inventory  waa  taken  in  thia  caae,  wherefore  there  are  no  meana  by  which  the  amount 
due  to  the  plaintiff  can  be  aaocrtained ; 

Held — That  the  heira  can  not  by  their  own  act  prevent  the  executora  from  taking  an  Inven- 
tory, and  then  refuae  to  pay  them  their  commiaaion.  The  executora  ahould  be  allowed  to 
ahow  the  value  of  the  aucceaaion  aliunde. 

Where  lettera  teatamentary  have  been  iaaued  by  a  court  of  competent  Juriadiction  to  two 
executora,  on  their  complying  with  the  requiaitea  of  the  law,  and  one  of  them  takea  the 
oath  well  and  faithfully  to  perform  hia  dutiea,  aa  executor,  and  the  other  doea  not,  the 
one  who  haa  not  taken  the  oath  ia  presumed  to  have  renounced  the  truat,  and  the  one 
who  haa  qualified  ia  entitled  to  the  entire  commiaaion. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Oooley,  J. 
Gibson  <&  Austin,  iMbatt  (&  Aroni,  for  plaintiff  and  appellee.     T. 
Oilmore  <&  Sons,  for  defendants  and  appellants. 

MoKGAN,  J.  Richard  Salter  appointed  Thomas  Hale  and  Pet^r 
Maroy  executors  of  his  last  will,  and  made  them  detainers  of  Ids 
estate.  Alter  his  death  the  will  was  jirobated,  and  immediately  there- 
after the  executors  named  presented  their  joint  petition  to  the  judge  of 
the  Second  District  Court  of  New  Orleans,  where  the  suooession  was 
opened,  in  which  they  prayed  to  be  allowed  to  qualify  as  execators ; 
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they  also  prayed  for  an  invontory.    Their  prayer  was  granted.   Thomas 
Hale  alone  took  the  asnal  oath. 

Before  the  inventory  was  oommenoedthe  heirs  of  Salter,  all  of  age, 
brought  suit  against  Hale  and  Marcy,  executors,  alleging  that  they 
were  willing  to  pay  the  debts  of  the  sacoesaion  which  had  fallen  to 
them,  and  the  only  legacy  left  by  their  ancestor,  and  allegiiig  that 
there  was  no  need  of  an  administration  of  the  succession,  prayed  to  be 
pat  in  possession  of  the  estate. 

Hale  and  Marcy,  in  the  same  answer,  said  that  they  made  no  objec- 
tion to  the  granting  of  petitioners'  prayer,  and  submitted  themselves 
to  the  judgment  of  the  court.  The  heirs  were  ordered  to  be  put  in 
possession ;  and  thus  the  duties  of  the  executors  came  to  an  end,  with- 
out their  having  taken  an  inventory,  filed  an  account,  or  done  any  act 
of  administration  in  the  usual  sense  of  the  term. 

Hale  died,  and  his  widow,  and  executrix  of  his  will,  has  instituted 
this  action  against  the  heirs  of  Salter,  claiming,  in  behalf  of  her  hus- 
band's succession,  the  executor's  commission  of  two  and  one-half  per 
eent.  on  the  value  of  the  Salter  succession.  She  claims  the  whole 
commission  allowed  by  law,  because  her  husband  alone  qualified,  that 
IB,  took  the  oath  as  executor. 

The  defendants  except  to  the  jurisdiction  of  the  court  of  the  first 
instance  raMone  materia,  claiming  that  they  should  have  been  pro- 
ceeded against  in  the  Second  District  Court,  which  has  exclusive  juris- 
diction of  the  probate  of  wills,  the  appointment  of  executors  and  the 
rendition  of  their  accounts  to  the  Second  District  Court. 

It  is  because  of  this  exclusive  jurisdiction  of  the  Second  District 
Court  that  it  was  proper  to  institute  this  proceeding  before  another 
tribunal. 

This  is  not  a  suit  for  the  probate  of  a  will,  the  appointment  of  an 
executor,  or  the  rendition  of  an  account.  It  is  an  action  to  compel 
the  heirs  of  Salter  to  pay  an  obligation  which,  it  is  alleged,  they 
assumed  when  they  took  the  succession  of  their  father  out  of  the  hands 
of  his  executors.  It  could  not  thereiore  have  been  instituted  in  the 
Second  District  Court,  which  has  only  probate  jurisdiction. 

It  was  next  excepted  that  plaintifis*  petition  discloses  no  cause  of 
action.  The  plaintiib  may  not  succeed  in  their  case,  but  it  seems  to 
us  that  when  they  allege  an  indebtedness  on  the  part  of  the  defendants 
for  the  causes  herein  declared  upon,  they  set  forth  a  sufficient  cause  of 
action  to  authorize  a  judicial  investigation  of  their  claim. 

The  third  exception  is,  that  in  her  first  petition  plaintiff  only  claimed 
one  and  one-quarter  per  cent.,  or  one-half  of  the  commissions  allowed 
by  law  to  executors,  and  that  her  supplemental  petition  claiming  the 
whole  commission  should  not  be  considered.  Whether  she  is  entitled 
to  the  whole  of  the  commission  or  not  is  a  question  which  will  be' 
21 
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treated  of  in  another  part  of  this  opinion.  Bat  we  think  she  had  the 
^  /?  y^Ci      right  to  amend  her  pleadings,  which  is  always  in  the  discretion  of  the 

court  when  the  cause  of  action  is  not  thereby  changed/  and  to  claim 
more  in  her  supplemental  petition  than  she  did  in  her  first  petition. 

The  defense  to  the  demand  on  the  merits  is,  first,  that  no  commis- 
sions are  to  be  allowed  an  executor  who  has  not  administered  upon 
the  estate  intrusted  to  him,  and  in  support  of  this  proposition  we  are 
referred  to  articles  1069,  1194,  1200«  1201,  1682,  1685  of  the  Civil  Code, 
which  provide  that  the  administrator  of  a  succession  shall  be  allowed 
on  the  settlement  of  his  account  a  certain  per  centage  on  the  amoant 
of  the  inventory  of  the  effects  of  the  succession  committed  to  his 
charge;  that  the  curator  is  entitled  to  a  certain  per  centage  on  the 
amount  of  the  effects  of  the  succession,  or  of  the  portion  by  him 
administered  according  to  the  inventory;  that  if,  at  the  rendition  of 
his  account  by  the  curator,  the  judge  be  satisfied  that  the  suoeesnon 
is  entirely  settled,  he  shall  allow  the  curator  a  certain  commiseion  on 
the  amount  of  the  inventory  of  the  effects  of  the  succession,  or  of  the 
portion  by  him  administered,  deducting  bad  debts;  that  if  the  suoces- 
sion  is  not  entirely  settled,  and  the  administration  thereof  prolonged, 
the  curator  shall  only  be  allowed  commissions  on  the  sums  received 
or  recovered  during  his  administration ;  that  an  executor  who  has  the 
seizin  of  the  succession  is  entitled  to  a  commission  for  his  trouble  and 
care  on  the  whole  amoun-t  of  the  inventory,  making  a  deduction  for 
what  is  not  productive  and  for  what  is  due  by  insolvent  debtors ;  and 
the  argument  is  that  the  commission  allowed  to  executors,  upon  whom 
a  general  seizin  is  conferred,  is  not  in  the  nature  of  a  bequest  or  legacy, 
but  is  allowed,  solely  and  exclusively,  as  a  compensation  ior  their  care 
and  trouble  in  administering  the  estate,  and  only  in  so  far  as  they  have 
administered.  In  support  of  this  principle  which,  it  is  contended, 
ruirn  through  the  jurisprudence  of  the  State,  we  are  referred  to  Suc- 
cession of  Day,  3  An.  624;  Dupuy,  4  An.  570;  Nicholson,  5  An.  358; 
Poindexter,  19  An.  22 ;  Vogel,  20  An.  81 ;  Day,  22  An.  366 ;  1  R.  400; 
4  Ad.  388 ;  6  An.  486. 

We  have  carefully  examined  the  authorities  cited,  but  we  hare  not 
found  among  them  all  one  which  throws  any  light  upon  the  question 
which  we  are  called  upon  now  to  decide ;  nor  have  our  own  researches 
enabled  us  to  find  a  case  which  positively  governs  the  one  at  bar. 
What  we  are  called  upon  to  determine  is  this: 

When  an  executor,  with  seizin,  has  accepted  the  trust  i-eposed  in 
him,  and,  in  order  to  carry  out  the  provisions  of  the  will  of  which  he 
is  the  executor,  and  otherwise  administer  upon  the  estate,  obtains  an 
order  from  the  court  of  competent  jurisdiction  for  the  taking  of  an 
inventory  of  the  property  of  the  succession,  and  the  heirs,  before  the 
inventory  is  taken  bring  suit  against  him  to  be  put  in  poBsesaion  of 
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their  estate^  offering  to  pay  tlie  debts  and  legacies,  and  he  answers 
that  he  makes  no  objection  to  their  demand,  and  judgment  is  rendered 
Id  their  favor,  is  he  precluded  from  claiming  from  the  heirs  the  commis- 
sions which  the  law  fixes  as  his  compensation  for  his  care  and  trouble 
in  administering  the  property  of  the  succession  f 
We  decide  the  question  in  the  negative. 

A  testator  has  the  right  to  give  the  seizin  of  his  estate  to  his 
executor.    The  acceptance  of  this  trust  creates  obligations  on  the  part 
of  the  executor,  for  discharging  which  he  is  allowed  compensation  by 
law.    His  obligations  are  to  carry  out  the  provisions  of  the  will,  to 
take  charge  of  the  property  of  which  the  seizin  gives  him  possession, 
and,  after  the  performance  of  these  duties,  to  deliver  the  succession 
over  to  the  heirs.     His  compensation   for  the  performance  of  these 
obligations  is  two  and  a  half  per  cent,  on  the  estimated  value  of  the 
property  belonging  to  the  succession  thus  placed  in  his  possession. 
The  moment  he  accepts  the  trust,  his  obligations  and  responsibilities 
begiu ;   the  moment  his  obligations  and  responsibilities  begin,   his 
right  to  compensation  attaches,  and  remains^  until  discharged,  and 
this    wi'.hout    reference    to    the    time    the    succession    was   in     his 
hands.     The  heirs  can  at  any   time  take  the  seizin    from  the  testa- 
mentary executor  on  offering  him  a  sufficient  sum  to  pay  the  movable 
legacies.     C.  C.  16  >4.     They   may  at  any  time  accept  the  succession 
which  hap  fallen  to  them  and  be  put  in  possession  thereof  upon  com- 
plying with  the  requirements  of  the  law,  but  they  can  not  do  this  with- 
out discharging  the  obligation  due  to  the  executor.     The  fact  that  the 
executor  is  willing  to  give  up  his  trust  immediately  to  the  rightful 
heirs  without  forcing  them  t(/  a  litigation,  and  without  entailing  upon 
the  succession  the  necessary  costs  of  a  tedious  itdministration,  is  rather 
a  reason  why  the  executor^s  fees  allowed  by  law  should  be  paid  with- 
out hesitation,  than  an  excuse  for  not  paying  them  at  all.     Be  this  as 
it  may,  the  law  gives  to  the  executor  a  compensation  for  his  services 
and  responsibilities,  and  the  heirs  can  not  deprive  him  of  it  by  causing 
themselves  to  be  put  in  possession,  after  the  executor  has  accepted  the 
trust. 

The  heirs  argue  that  the  executors'  claim  for  their  commission  has 
lapsed  because  they  were  not  demanded  when  the  succession  was 
tamed  over  to  them.  We  do  not  think  they  have  succeeded.  If  they 
<iid  renounce,  their  renunciation  must  have  been  express ;  it  is  not  to 
be  inferred.  So  far  at  least  as  Hale  is  concerned,  it  is  certain  that  he 
never  renounced,  for  these  commissions  seem  to  have  occupied  his 
thoughts  during  the  last  days  of  his  life. 

In  an  addenda  to  written  advice  given  in  prospect  of  death  to  his  wife 
under  date  of  twenty-ninth  of  November,  1866,  he  mentions  them  thus : 

^*  Note. — Salter  commissions  due  me.'' 
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Thus  showing  that  he  considered  them  as  a  part  of  his  estate.  We 
therefore  are  of  opinion  that  the  executors'  commissions  are  properlj 
due. 

The  heirs  contend  that  thej  can  not  be  called  upon  to  pay,  becaoae 
the  law  provides  that  the  executors'  commissions  are  based  upon  an 
inventory,  and  that  as  no  inventory  was  taken  there  are  no  means  by 
which  the  amount  due  them  can  be  ascertained.  We  think  the  heirs 
can  not,  by  their  own  act,  prevent  the  executors  from  taking  an  inven- 
tory, and  then  refuse  them  their  commission,  because  the  inventory 
was  not  taken. 

The  executors  should  be  allowed  to  show  the  value  of  the  succession 
aliunde.  The  best  evidence  of  the  value  of  the  succession  is  the  esti- 
mate which  the  heirs  put  upon  it.  This  evidence  was  introduced.  The 
heirs  objected  to  its  reception  and  reserved  their  bill,  but  the  court 
admitted  it,  and  we  think  the  ruling  was  correct.  The  heir,  a  witness 
in  the  case,  who  seems  best  informed  upon  the  subject  fixes  the  value 
of  the  estate,  in  round  numbers,  at  $100,000.  We  have  no  idea  that  he 
over  estimated  its  value,  and  we  think  the  executors'  commissions 
must  be  reckoned  on  that  basis. 

The  last  question  presented  for  our  decision  is  this :  If  there  are  two 
executors  to  a  will,  both  of  whom  unite  in  a  petition  to  the  court  hav- 
ing jurisdiction  over  the  succession  confided  to  their  charge,  and 
alleging  that  they  are  desirous  of  qualifying  as  such,  pray  that  an 
inventory  of  the  succession  property  be  taken,  and  the  court  orders 
that  letters  testamentary  be  delivered  to  them  on  their  complying  with 
the  requisites  of  the  law,  and  orders  an  inventory  to  be  taken  as 
prayed  for,  and  one  of  them  takes  an  oath  well  and  faithfully  to  perform 
all  the  duties  of  executor,  and  the  other  does  not,  is  the  one  who  has 
not  taken  the  oath  presumed  to  have  renounced  the  trust,  and  is  the 
one  who  has,  entitled  to  the  entire  commission. 

We  think  yes. 

The  word  ''  qualify,"  in  its  legal  use,  means  to  take  an  oath  to  dis- 
charge the  duties  of  an  office,  and  when  an  executor  named  in  a  will 
alleges  that  he  desires  to  qualify  as  such,  and  the  court  orders  that  let- 
ters testamentary  issue  to  him  upon  his  complying  with  the  requisites 
of  the  law,  we  understand  that  they  are  to  be  issued  to  him  when  he 
shall  have  taken  the  oath  well  and  faithfully  to  discharge  the  duties  of 
his  trust.  The  presentation  of  his  petition  is  the  announcement  that 
he  is  willing  to  accept  the  trust ;  the  taking  of  the  oath  is  the  evidence 
that  he  has  accepted  it.  It  is  then  that  letters  issue  to  him ;  then  that 
his  responsibilities  begin;  then  that  his  rights  attach.  And  wh«a, 
after  alleging  that  he  proposes  to  accept  the  trust,  and  the  court  ordeTS 
him  to  be  confirmed  therein  upon  his  complying  with  the  requisites  of 
the  law,  and  he  does  not  comply  with  them,  the  presumption  is  that 
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he  has  changed  his  mind.  If  there  are  two,  and  one  qualifies,  and  the 
other  does  not,  it  mast|  we  think,  be  assomed  that  the  one  who  does 
not,  at  the  last  moment,  is  not  willing  to  assnme  the  responsibilities 
confided  to  him.  These  responsibilities  then  Ml  upon  the  co-executor. 
If  the  responsibilities  are  thrown  upon  him,  the  compensation  goes 
with  them ;  and  the  heirs  can  not  deprive  him  of  them  by  taking  imme- 
diate possession  of  the  estate.  The  right  to  the  fees  was  earned  when 
the  responsibilities  were  assumed,  and  he  can  not  be  deprived  of  them 
by  any  action  of  the  heirs. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2946.  ^  ,3251 

A.  Labtigus  v.  Eliza.  Whits,  wife  of  G.  Bullitt,  et  als. 

See  the  «yllabiia  in  the  eeee  of  A.  Lertigae  «.  Clan  White,  -wife  of  Carl  Xohn,  No.  SMS.    It 
is  ^plioftble  to  this  one.    The  two  caeesmoet  betaken  together. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Thsard, 
J.    jff.  Howard  MeCdkb^  for  plaintiff  and  appellee.    Mile$  Tnylar 

and  WUUam  Qrant,  for  defendants  and  appellants. 

On  Motion  to  Dishiss  the  Appeal. 

HowELLi  J.    For  the  reason  given  in  the  case  of  A.  Lartigue  v. 
Clara  White  et  als.,  No.  2945, 
It  is  ordered  that  the  motion  to  dismiss  be  overruled. 


Wtlt,  J.,  dissenting,  I  do  not  concur  in  the  decision  of  the  court 
on  the  question  of  jurisdiction  presented  in  this  case.  I  think  the 
appeal  should  be  dismissed  for  want  of  jurisdiction,  the  amount  in 
dispute  being  less  than  $500. 

This  suit  was  brought  by  a  creditor  of  the  succession  of  ICaunsei 
White,  against  his  four  heirs,  who  have  been  put  in  possession,  to 
recover  from  them  their  respective  shares  of  a  debt  due  by  said  succes- 
sion, the  amount  so  due  and  in  controversy  between  the  plaintiff  and 
each  of  the  defendants  being  under  $500,  and  the  judgment  rendered 
against  each  of  them  being  under  $500. 

Whether  the  heirs  were  sued  by  the  plaintiff  separately,  as  they 
might  have  been,  (C.  C.  1376;  C.  P.  120;  5  B.  224;)  or  were  all 
joined  in  the  same  action,  can  make  no  difference. 

The  prayer  of  the  petition  determines  the  character  of  the  action. 

The  plaintiff  prays  that  each  of  the  four  heirs  of  Maunsel  White,, 
deceased,  be  duly  cited  to  answer,  ''and  after  due  proceedings  had^ 
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they  be  each  of  them  condemned  to  pay  unto  petitioner  their  respective 
shares  of  said  sum  of  fifteen  hundred  dollars,  proportionately  to  the 
amount  received  by  them  from  the  succession  of  Maansel  White,  sr., 
with  interest  from  judicial  demand,  etc." 

Regarding  the  prayer  of  the  petition,  what  does  the  character  of  the 
action  appear  to  be  f 

Is  it  an  action  against  the  defendants  as  representatives  of  the 
succession  of  their  father;  or  is  it  an  action  against  each  of  the  heirs 
personally,  for  his  virile  share  of  his  ancestor's  debt  t  If  it  be  an 
action  against  them  as  representatives  of  the  succession,  of  course  the 
amount  of  the  debt  against  the  succession  being  $1500,  is  sufficient  to 
give  this  court  jurisdiction. 

But  if  it  be  a  mere  personal  action  against  each  of  the  heirs  to 
recover  from  him  his  virile  share  of  his  ancestor's  debt,  the  amount 
sought  to  be  recovered  from  each  being  less  than  $500,  this  court  is 
without  jurisdiction.  I  think  this  is  a  personal  action  against  each  of 
the  heirs  for  the  amount  for  which  he  has  become  liable  by  entering 
upon  and  distributing  the  estate  of  the  deceased. 

The  obligation  sought  to  be  enforced  against  each  of  these  defendants 
had  its  origin  in  a  quasi  contract.  It  sprung  into  existence  the  moment 
they  did  the  act  of  taking  possession  and  distributing  among  them- 
selves the  property  of  the  succession.  That  moment  the  legal  obliga- 
tion arose  between  the  plaintiff,  a  creditor  of  the  succession,  and  each 

m 

of  the  defendants,  whereby  they  became  bound  to  him  as  his  debtors, 
and  he  acquired  a  personal  action  against  them. 

Until  the  heirs  went  into  possession,  the  plaintiff,  although  holding 
an  obligation  against  the  succession,  based  on  the  contract  between 
him  and  its  executors,  had  no  cause,  of  action  against  them.  If  the 
succession  had  remained  in  the  hands  of  its  legal  representatives  and 
turned  out  insolvent,  the  plaintiff,  although  holding  the  obligation  of 
the  succession,  would  have  had  no  legal  obligation  against  these 
defendants — he  would  not  have  had  a  cause  of  action  against  them. 

The  object  of  this  litigation  is  not  to  enforce  an  obligation  of  the 
succession,  because  the  succession  has  not  been  sued.  It  is  to  enforce 
that  obligation,  springing  from  a  quasi  contract,  which  binds  the  de- 
fendants to  the  plaintiff  as  his  debtors.  And  this  illustrates  that 
passage  in  article  1376,  C.  C,  which  says:  **Thus  the  creditors  of  the 
succession  must  divide  among  the  heirs  the  personal  action  which  they 
have  against  them,  and  can  not  sue  one  for  the  portion  of  tlie  other,  or 
one  for  the  whole  debt."  Then  if  the  amount  of  the  obligation  sought 
to  be  enforced  against  each  of  these  heirs  be  less  than  $500,  which  it 
is,  this  court  has  no  jurisdiction.  The  fact. that  the  petition  contains 
several  distinct  independent  demands  against  the  several  heirs  for  the 
virile  share  due  by  each,  and  the  aggregate  amount  thereof  exceeds 
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$500,  does  not  give  tbis  ooart  appellate  jurisdiction.  Consent  can  not 
give- jurisdiction,  and  the  cumalation  of  several  actions  in  one  can  not 
give  jurisdiction  where  it  would  not  be  had  without  it.  In  Duggan  v, 
De  Lizard!  and  others,  5  R.  224,  this  court  remarked :  *'  There  appears 
to  us  to  be  a  difference  between  the  obligation  of  heirs  and  of  joint 
obligors  by  contract.  The  law  portions  among  the  heirs  all  the  charges 
of  the  inheritance,  and  each  heir  may  be  sued,  perhaps  separately,  for 
his  virile  share.  Not  so,  the  co-obligors  by  a  joint  contract.  The  Code 
requires  that  all  should  be  sued  together.  In  the  one  case  it  is  a  con- 
dition of  his  inheritance  that  each  heir  shall  pay  his  share  of  the  debts, 
and  he  may  exonerate  himself  by  renounciug  the  succession ;  in  the 
other,  no  one  of  the  joint  obligors  can  release  himself  at  will." 

In  Merritt  t;.  Hozey,  sheriff,  and  others,  4  R.  319,  it  was  held  that  ''no 
appeal  will  lie  from  an  action  instituted  against  several  defendants  on 
an  instrument  by  which  they  are  bound  severally,  as  sureties,  for  a 
fixed  sum,  where  the  amount  claimed  from  each  is  under  $300,  though 
the  whole  claim  exceed  that  sum.  The  defendants  can  not  give  juris- 
diction by  joining  in  one  appeal,  where  they  would  have  no  right  to 
be  heard  separately." 

The  case  before  us  bears  a  striking  analogy  to  the  one  to  which  I 
have  just  referred.  There  Hozey,  the  sheriff,  and  his  sureties  were 
aned  for  the  aggregate  amount  of  six  hundred  dollars,  each  one  of  the 
eight  sureties  binding  himself  in  the  bond  for  a  share  of  the  obligation 
of  his  principal ;  the  amount  assumed  by  each  of  the  sureties  being 
less  than  the  amount  required  to  give  this  court  jurisdiction,  it  was 
held  they  could  not  by  joining  in  one  appeal  give  jurisdiction  where 
they  would  have  no  right  to  be  heard  separately. 

In  that  case  the  amount  of  the  sheriff^s  bond  was  six  hundred  dollars, 
and  as  to  him  this  court  had  jurisdiction,  although  as  to  his  sureties  it 
had  not,  because  the  sum  claimed  of  each  of  them  was  less  than  three 
hundred  dollars. 

Here  the  sum  due  by  the  sticcessiun  is  $1500,  and  if  the  suit  before 
qi8  was  against  the  succession  this  court  would  have  jurisdiction.  But 
the  suit  is  against  each  of  four  heirs  for  his  virile  share  of  that  debt, 
and  the  amount  claimed  of  each  is  a  sum  below  the  jurisdiction  of 
this  court. 

I  repeat  that  the  obligation  sought  to  be  enforced  in  this  suit,  is  the 
legal  obligation  that  sprung  from  a  quasi  contract  the  moment  the 
heirs  accepted  the  succession  and  went  into  its  possession.  That  fact 
alone  caused  each  one  of  these  defendants  to  become  the  personal 
debtor  of  the  plaintiff,  a  ere  ^itor  of  the  succession,  for  his  virile  share 
•of  the  debt  ot  the  estate. 

This  is  the  doctrine  explicitly  laid  down  in  article  1372  C.  C,  which 
«ays:     *'The  heirs  by  the  fact  alone  of  the  simple  acceptance  of  a 
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snccession  left  thetn,  contract  the  obligation  to  discharge  all  the  debts- 
of  such  succession,  to  whatever  sum  they  may  amount,  though  diey 
far  exceed  the  value  of  the  efTects  composing  it.** 

When  I  read  the  prayer  of  the  petition  by  the  light  of  thU  article 
and  article  1376  C.  C,  I  have  no  doubt  as  to  the  object  of  the  action. 
It  was  to  enforce  that  legal  obligation  incurred  by  the  heirs  alone  by 
the  fEtct  of  accepting  the  succession,  against  each  of  them  for  his  virile 
share  of  the  debt  of  the  snccession  held  by  the  plaintiff. 

That  virile  share  being  less  than  $500,  and'  being  the  amount  bh 
controversy  between  the  plaintiff  and  each  of  the  defendants,  tfai» 
court  is  without  jurisdic^on  and  the  appeal  should  be  dismissed. 

For  the  reasons  given  I  deem  it  my  duty  to  render  a  dissenting 
opinion  in  this  case. 


Ok  thb  Merits. 

Wtlt,  J.  The  defendants,  the  heirs  of  Maunsel  White,  appeal  front 
the  judgment  for  fifteen  hundred  dollars  against  them  for  professional 
services  rendered  by  the  plaintiff,  an  attorney -at-law. 

In  1864  the  executors  of  White  caused  his  will  jto  be  probated,  and 
the  plaintiff,  then  clerk  of  the  court,  drew  the  petition  for  them.  For 
this  service  he  was  paid  fifty  dollars. 

On  the  nineteenth  of  May,  1868,  the  plaintiff  was  admitted  to  tfae- 
bar. 

On  the  second  of  February,  1869,  the  executors  wrote  to  the  pUuntiiT 
that  the  heirs  were  about  selling  the  property  of  the  estate,  and  in 
order  to  do  so  they  requested  him  to  get  the  order  putting  them  in  pos- 
session of  the  property.  He  obtained,  without  opposition  and  by  con- 
sent, this  and  two  other  orders — one  discharging  the  executors  and  the 
other  requiring  the  erasure  of  certain  mortgages. 

He  was  not  the  regular  attorney  for  th^  executors  and  the  heirs ;  but 
was  only  employed  to  do  this  particular  service,  which  was  not  difii* 
eult  nor  such  as  involved  any  great  responsibility. 

We  fix  the  value  of  the  services  at  one  hundred  and  fifty  dollars. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 
reducing  the  total  amount  thereof  to  one  hundred  and  fifty  doUara, 
and  as  thus  amended  let  it  be  affirmed,  appellee  paying  costs  ot 
appeal. 

Behearing  refused. 
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No.  4649. 
Statb  ex  rel.  P.  Lsohard,  Public  Administrator,  v.  Thb  Parish 

JUBGI  OF  THS  PaBISH  OF  PlAQUBMINES. 

Wliere  on  the  appliofttion  of  the  public  administrator  of  a  iHuiah,  praying  to  be  appointed 
adninifltmtor  of  a  Taoant  estate,  and  to  be  anthoilced  aa  anoh  to  institate  all  the  pro- 
oeedings  required  by  law,  the  pariah  Jnd|se  reftiaed  to  take  any  Judicial  action  in  relation 
to  t&e  same,  because  a  person  representing  himself  to  be  the  brother  and  the  heir  of  the 
deceased  had  appealed,  praying  to  be  appointed  administrator  of  said  estate,  and  be- 
cause such  b^ing  the  case,  it  was  belieTed  by  the  court  that  the  public  administrator  had 
no  right  to  haTC  his  prayer  complied  with ; 

Held— That  the  Judge  a  qw>  eired.  The  application  of  the  public  administrator  should  haTO 
been  filed,  and,  after  due  notice  giren,  tried  contradictorily  with  the  application  of  any 
other  party,  and  the  rights  of  all  the  parties  settled  by  a  Judicial  decree. 

APPLICATION  for  a  rule  wH  against  Jodge  Presoott,  pariffli  conrt 
of  Plaqnemines.    H.  Howard  MeOaleb^  for  relator.    Jadge  Frei^ 
toti  m  propria  penana. 

Tauafebbo,  J.  The  relator  oomplains  that  in  his  oapaoity  of  pab- 
lio  administrator  of  the  parish  of  Plaqnemines,  he  presented  to  the 
defendant,  who  is  parish  Jadge  of  that  parish,  a  petition,  in  whioh  he* 
aet  forth  that  one  Andrew  Bobertson  died  recently  in  said  parish 
intestate,  leaving  therein  a  saccession  withont  heirs  present  or  repre- 
sen  ted,  and  prayed  to  be  appointed  administrator  of  the  Tacant 
estate  of  the  decedent;  that  an  inventory  and  appraisement  of  the 
property  be  made,  and  that  an  attorney  be  appointed  to  represent  the- 
absent  heirs.  Belator  alleges  that  the  said  judge  refused  to  make  any 
order  on  the  petition  so  presented  to  him.  and  declined  taking  any 
judicial  action  in  relation  to  the  same,  therein  acting  in  dereliction  of 
his  dnties  as  a  public  officer  and  in  Tiolation  of  law.  The  relator 
applied  to  this  court  for  a  mandamus,  directing  the  said  judge  to  dis- 
charge his  duties  in  the  premises,  as  by  law  it  is  incumbent  upon  him 
to  do.  A  rule  nisi  was  granted,  as  prayed  for,  and  the  defendant, 
William  Prescott,  parish  judge  of  the  parish  of  Plaquemines,  waa 
ordered  to  show  cause,  on  Saturday,  the  twenty-ninth  of  March,  1873, 
why  the  mandamus  should  not  be  made  peremptory,  requiring  him,  in 
the  name  of  the  State  of  Louisiana,  to  render  a  judgment  or  order- 
npon  the  petition  presented  to  him  by  the  relator,  invoking  judicial 
action  in  the  matter  of  the  vacant  succession  of  Andrew  Robertson, 
deceased,  according  to  law. 

The  judge  answered,  that  on  the  twentieth  of  March,  1873,  a 
brother  of  the  deceased  appeared  and  filed  a  petition,  praying  an  order 
for  the  production  of  a  certain  box,  deposited  by  the  decedent  in  the 
Hibemia  Bank,  in  New  Orleans,  in  which  box  the  petitioner  was 
induced  to  think  the  decedent's  will  might  be  found.  This  proceeding, 
followed  up  on  the  twenty  second  of  March,  two  days  after,  by  a. 
petition  of  the  same  person,  representing  himself  to  be  an  heir  of 
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Andrew  Robertson,  deceased,  and  praying  to  be  appointed  adminis- 
trator of  his  estate,  the  respondent  thought  that  the  petitioner,  Stewart 
Robertson,  had  made  himself  known  as  an  heir,  and  opened  the  succes- 
sion of  Andrew  Robertson^  and,  therefore,  not  believing,  under  that 
state  of  facts,  that  the  public  administrator  had  by  law  a  right  to  the 
administration  of  the  estate,  he  declined  to  render  any  order  prayed 
for  by  the  public  administrator. 

We  tbiuk  the  respondent  erred.    The  application  of   the  public 

admiuistrator  to  be  appointed  administrator  should  have  been  filed, 

and  after  due  notice  given,  tried  contradictorily  with  the  application 

of  any  other  party,  and  the  rights  of  all  the  parties  settled  by  a 

Judicial  decree. 

It  is,  therefore,  ordered  that  the  rule  be  made  absolute,  and  that 
William  M.  Prescott,  parish  judge  of  the  parish  of  Plaquemines,  in 
his  ofScial  capacity,  do  proceed  to  the  performance  of  his  duties 
herein,  in  conformity  with  law  and  this  opinion ;  defendant  paying 
costs  of  these  proceedings. 


No.  2899. 
Louis  Lalaurib  v.  The  Southern  Bank. 

IThere  a  note  was  protested  through  error  on  one  day,  and  was  paid  early  on  the  next  day, 
and,  althoiuth  there  was  carelesaucss  on  the  part  of  the  bank,  no  actual  injury  or  damage 
was  proved  to  have  been  caused  thereby  to  the  plaintiff,  who  was  the  drawer  of  the  note; 

Held— Thut  tlie  verdict  and  Judgment  lor  live  hundred  dollars  in  the  court  a  qua  in  favor  of 
plaintiff  was  dearly  erroneous. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leaumont, 
J.    Jury  case.     E.  Meunier,  Chervet  <&  Duplantier^  for  plaintiff. 

EoseliuB  dt  Philips,  for  defendant. 

LuDELiNG,  C.  J.  A  note  for  sixty  dollars,  made  by  the  plaintiff^ 
was  deposited  in  tlie  Southern  Bank  for  collection,  by  Albert  Lamotte. 
It  was  protested  for  non-payment  through  a  mistake  on  the  part  of  the 
bank. 

The  plaintiff  brought  this  suit  to  recover  damages  caused  him  by 
the  protest  of  his  note. 

There  was  a  verdict  of  the  jury  for  five  hundred  dollars  in  favor  of 
the  plaintiff,  and  a  judgment  in  accordance  therewith.  The  defend- 
ant appealed. 

The  evidence  shows  that  the  employes  of  the  bank  were  not  able  to 
decipher  the  signature  of  the  maker,  and  that  they  guessed  at  it, 
entering  the  name  in  the  bank  book,  kept  for  the  purpose,  as  J.  Laba- 
los.  That  when  the  clerk  of  the  maker  came  to  pay  the  note,  he  was 
informed  by  the  cashier  that  no  such  note  was  .deposited  with  the 
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bank ;  and  a  few  days  afterwards  the  note  was  given  to  a  notary,  who 
protested  it.  This  clearly  shows  carelessness  on  the  part  of  the 
bank. 

Bat  no  actual  injury  or  damage  to  the  plaintiflf  has  been  proved. 
The  note  was  protested  through  error  on  one  day,  and  was  paid  early 
•on  the  next  day.    The  verdict  and  judgment  are  clearly  erroneous. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
eet  aside,  that  the  judgment  of  the  lower  court  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant  rejecting  the  plaintiff's 
demand  with  costs  in  both  courts. 


No.  4349. 
Succession  op  Edmcnd  Hogan. 


Where  there  wa«  no  necessity  for  a  citation,  but  where  the  pUintiflf  and  opponent  had  been 
formally  sammoned  by  the  defendant,  to  oppose  his  account  as  executor  of  a  succession, 
if  he  thonght  proper,  and  to  present  his  opposition  within  ten  days ; 

Held— That  said  defendant  could  not  invoke  Judicial  action  in  the  matter  to  the  prejudice  of 
plaintiff  and  opponent  before  the  specified  day  had  expired.  Hence,  the  order  of  homolo- 
gation having  been  readered  after  three  days  delay  only,  was  nuU,  and  no  action  of 
nnlUty  Is  necessary  to  set  it  aside. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Duvig- 
neaud,  J.    F,  Gilmore,  for  appellant.    Jf.  A,  Dooley,  for  appellee. 

Taliaferro,  J.  This  is  an  appeal  by  the  executor  from  two  orders 
of  the  Second  District  Court,  rendered  during  the  proceedings  in  that- 
court  relating  to  the  succession.  One  of  these  orders  was  on  a  rule 
taken  by  the  opponent  to  the  executor's  account  to  have  stricken  out 
from  the  statement  of  his  account  various  impertinent  and  irrelevant 
matters,  consisting  of  a  prolix  narrative  of  the  life  and  times  of  Ed- 
mund Hogan,  interspersed  with  occasional  episodes  of  objurgation 
toward  tlio  opponent  and  others,  whom  he  suspects  of  feeling  an  in- 
terest in  having  him  called  to  account  for  his  administration  of  the 
succession. 

The  other  order  was  rendered  on  a  rule  to  show  cause  why  a  pre- 
vious order  of  the  court  homologating  the  executor's  account  should 
not  be  rescinded,  as  having  been  prematurely  and  imprudently 
made. 

In  regard  to  the  order  first  named,  it  directed  the  offensive  and 
irrelevant  matter  to  be  stricken  out;  and  by  the  second,  the  order 
homologating  the  account  was  annulled  and  set  aside.  From  these 
orders  or  judgments  of  the  court  a  qua  the  executor  has  appealed. 

We  think  the  ruling  of  the  court  correct  in  both  cases.  It  is  deroga- 
-tory  to  legal  proceedings  to  be  incumbered  with  a  useless  mass  of 
matter  like  t!mt  presented  by  the  executor  in  this  instance.    Shrunk 
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to  its  esaenoe,  his  **  statement  and  accoant"  is  that  he  received  t^SO 
in  money  at  Washington  city  helonging  to  Hogan's  snccession,  and 
that  this  is  all  that  he  ever  saw  or  heard  of  that  belonged  to  it;  that 
he  spent  $200  in  going  for  and  getting  the  $650  at  Washington.  He 
charges  the  estate  three  dollars  per  day  for  three  hundred  and  twenty 
days  spent  by  him  in  a  vain  and  profitless  search  made  in  Loaiaianay. 
Texas  and  Mexico  for  property  of  Hogan's  estate.  This^  with  other 
charges,  amoants  to  91996.  Griving  credit  for  $650,  he  strikes  a  bal* 
ance  in  his  own  favor  of  $1346.  These  figures  occupy  part  of  the  last 
pi^  of  his  account.  The  preceding  eighteen  pages  were  properly 
ordered  by  the  court  to  be  stricken  out.  They  are  mainly  directed  to 
showing  why  Hogan  never  had  any  property,  and  in  detailing  his 
various  labors  in  pursuit  of  property  said  to  have  been  left  by  him  at 
his  decease.  The  language  he  uses  in  referenoe  to  the  opponent  is 
reprehensible,  and  not  permissible  in  proceedings  in  a  court  of  just&oe* 
Equally  unbecoming  and  out  of  place  are  his  insinuations  against  a 
respectable  and  prominent  member  of  a  religious  denomination,  that 
he  is  conniving  with  the  opponent. to  get  money  from  the  exeeator  for 
the  benefit  of  the  religious  order  to  which  he  belongs. 

As  to  the  order  rescinding  a  previous  one  homologating  the  execu- 
tor's account,  the  fects  seem  to  be  that  the  account  was  filed  on  the 
twenty-seventh  of  Februaryi  1872.  On  the  fifth  of  March  following 
a  citation  was  served  upon  the  a^nt  and  attorney  in  &ct  of  the  heir 
to  show  cause  within  ten  days  from  notification  thereof  why  the  exeea- 
tor's  account  should  not  be  approved  and  homologated.  On  the  ninth 
of  March,  on  the  motion  of  the  executor's  counsel,  the  account  waa 
homologated,  the  order  of  homologation  reciting  that  due  notice  had 
been  given,  and  tint  more  than  three  days  had  elapsed  and  no  oppo- 
sition had  been  filed,  etc.  On  the  fourteenth  of  March,  before  the 
expiration  of  ten  days  from  the  day  on  which  the  notice  was  served 
upon  the  agent  representing  the  heir,  an  opposition  was  filed  by  the 
agent.  The  defendant  contends  that  the  case  is  governed  by  the 
article  1004  of  the  Code  of  Practice,  which  requires  the  heirs  to  file 
their  objections  to  the  executor's  account,  if  they  have  any,  within 
l^ree  days  from  the  rendering  of  the  account;  that  there  is  no  law 
that  requires  notice  of  the  filing  of  the  account;  that  the  mistake  of 
the  clerk  in  issuing  a  notice  under  articles  1064  and  1065  of  the  revised 
Civil  Code  can  not  prejudice  the  rights  of  the  defendant. 

There  was  no  necessity  for  a  citation;  but  the  plaintiif  and  opponent 
having  been  formally  summoned  by  the  defendant  to  oppose  the  ac- 
count if  he  thought  proper,  and  to  present  this  opposition  within  ten 
days,  the  defendant  could  not  invoke  judicial  action  in  the  matter  to 
the  prejudice  of  the  opponent  before  the  specified  delay  expired. 
Then  the  order  of  homologation  having  been  rendered  after  thre% 
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days'  delay  only  was  nail,  and  no  aotion  of  nullity  was  necessary  to 
aet  it  aside.    2  An.  493;  20  An.  75;  ib.  68;  23  An.  298. 

It  is  therefore  ordered  that  the  jadgments  appealed  from  be  affirmed, 
the  defendant  and  appellant  paying  costs  of  this  appeal.  It  is  farther 
ordered  that  the  case  be  remanded  to  the  eoart  of  the  first  instance 
ibr  farther  proceedings  according  to  law. 


No.  4460. 

M.  A.   SOUTHWORTH  V,   CiTT  OF  NeW  OrLBANS. 

"Wliere,  inatead  of  prooaring  and  recordinic  aeeordtng  to  Zoto,  oertifled  copies  of  Jadgments  a« 
directed  by  city  ordinance  No.  1630,  administration  series,  the  plaintiff  followed  the 
provisions  in  section  t2  of  act  No.  73  of  1813,  by  which  a  special  mode  was  provided 
for  recording  the  taxes  dne  to  the  city  withont  any  cost  to  ths  city ; 

IHeld — That  if  the  provisions  of  this  act  are  resorted  to  in  preparing  uid  inscribing  the  tax 
judgments  to  preserve  thd  lien  and  mortgage  in  favor  of  the  city,  its  provisions  in  regard 
to  compensation  mnst  be  enforced.  It  is  only  by  the  terms  of  this  law  that  the  lists  or 
registers  prepared  by  the  plaintiff  can  have  effect  as  a  legal  inscription.  But  this 
inscription  was  to  be  made  withont  cost  to  the  city.  Outside  of  this  law  the  said  registers 
or  inscriptions  of  Jadgments,  as  made  by  plaintiff;  are  vrithout  effect.  The  inscriptions 
are  not  made  in  the  boolES  of  privileges  and  mortgages  reqoired  by  the  general  law  on 
the  saliiect. 

APPEAL  from  the  Seventh  District  Coart,  parish  of  Orleans.    Collens, 
J.    Homor  d  Benedict,  for  plaintiff  and  appellee.     Qearye  8,  L<ieey, 
Oity  Attorney,  and  A,  0.  Lewis,  for  appellant. 

Howell,  J.  The  plaintiff,  as  recorder  of  mortgages,  claims  910,361 
for  recording  14,802  jadgments,  hy  virtae  of  a  special  agreement  made 
an  parsnance  of  ordinance  No.  1690,  Administration  Series.  The  city 
•denies  the  alleged  contract;  ayers  that  the  said  ordinance  was  passed 
in  violation  of  a  prohibitory  law  (sections  11  and  12  of  Act  No.  73  of 
(872),  and  is  nnll ;  that  by  section  12  of  said  act  the  recorder  is  pro- 
liibited  from  charging  or  collecting  any  fee  for  recording  the  city  tax 
judgments,  he  being  entitled  to  charge  only  for  cancelling  the  same, 
and  that  if  the  ordinance  is  valid,  the  jadgments  in  qaestion  have  not 
been  recorded  according  to  law  as  is  required  in  said  ordinance,  and 
plaintiff  has  not  complied  with  his  agreement.  From  a  jndgment  in 
fiivor  of  the  plaintiff  for  910,000  the  city  has  appealed. 

Ordinance  No.  1630  is  in  these  words:  ''That  the  recorder  of 
mortgages  of  the  parish  of  Orleans  is  hereby  aathorized  and  directed 
to  obtain,  at  his  own  expense,  from  the  clerks  of  the  district  conrts, 
^certified  copies  of  all  anrecorded  and  anprescribed  tax  jadgments  in 
HftYor  of  the  city  of  New  Orleans  against  real  estate,  and  similar  judg- 
ments of  the  amount  of  ten  dollars  and  upwards  against  personal  prop- 
erty, and  to  record  the  same  in  the  mortgage  office  according  to  law ; 
provided  that  the  whole  costs  of  said  certificates  or  copies  of  judg- 
ments and  the  recording  thereof  shall  not  exceed  sevenfy-flve  cents 
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for  eacb  judgment;  provided  the  amouDt  contracted  for  and  appro^ 
priated  hereby  shall  not  exceed  $10,000." 

Instead  of  procuring  and  recording,  according  to  law,  certified  copies 
of  judgments,  as  directed  in  the  foregoing  ordinance,  the  plaintitf 
pursued  the  mode  and  followed  the  provisions  in  section  12  of  act  No. 
73  above  referred  to.  By  said  section  a  special  mode  was  provided  for 
recording  the  taxes  due  the  city,  but  the  work  was  to  be  performed  by 
the  city  officials  and  employes  without  any  cost  to  the  city.  Registers 
with  necessary  particulars  and  dates  and  indexes  were  to  be  prepared 
and  bound  in  volumes,  and  one  of  them  deposited  in  the  recorder's 
office  and  thus  become  a  legal  record  or  book  for  the  inscription  of  the 
lien  and  mortgage  in  favor  of  the  city  in  said  office ;  "and  no  fee  shall 
be  allowed  to  the  recorder  of  mortgages  for  such  inscription ;  but  he 
shall  be  allowed  one  dollar  each  for  canceling  the  same,  which  he  may 
do  upon  the  certificate  of  the  AdmiDistrator  of  Public  Accounts  of  the 
payment  or  settlement  thereof." 

If  the  provisions  of  this  law  are  resorted  to  in  preparing  and  in- 
scribing the  tax  judgments  to  preserve  the  lien  and  mortgage  in  favor 
of  the  city,  its  provisions  in  regard  to  compensation  must  be  enforced. 
It  is  only  by  the  terms  of  this  law  that  the  lists  or  registers  prepared 
by  the  plaintiff  can  have  effect  as  a  legal  inscription.  But  this  inscrip- 
tion was  to  be  made  without  cost  to  the  city.  Outside  of  this  law  the 
said  registers  or  inscription  of  judgments,  as  made  by  the  plaintiff,  is 
without  effect.  The  inscriptions  are  not  made  in  the  books  of  priv- 
ileges and  mortgages  required  by  the  general  law  on  the  subject 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed^ 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both 
courts. 

Rehearing  refused. 


No.  2851. 
Succession  of  Widow  de  Grehan. 

Where  the  heirs  of  the  deceased  had  accepted  the  Bncceftsion  nncondftionnlly  and  the  eTi- 
dence  showed  that  they  were  in  posAession  of  the  property  of  the  saccession ; 

Held— That  the  suit  was  imi  roperly  brought  againnt  them  in  the  probate  court ;  it  should 
have  been  iuutitutcd  in  the  district  court,  the  exception  to  the  jorisdictlon  is  well 
founded. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Ihirig- 
neaud,  J.    Jf.  Blaehe,  Lahait  dt  Aroni,  for  appellee.    2>.  AuffusHj^, 
for  appellant. 

LuDELiNG,  C.  J.  In  the  case  of  the  succession  of  the  widow  De 
Orphan,  reported  in  the  21  An.,  we  held  that  the  heirs  of  the  deceased 
had,  in  that  proceeding,  accepted  the  succession  unconditionally,  aad 
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the  evidence  showed  that  they  were  in  possession  of  the  property  of 
the  succession . 

This  suit  was  therefore  improperly  instituted  against  them  in  the 
Probate  Conrt — it  should  have  been  instituted  in  the  District  Court. 
The  exception  to  the  jurisdiction  should  have  been  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  set  aside,  and  that  there  be  judgment  dismissing  the  plain- 
tifTs  suit  with  costs. 

Rehearing  refused. 


No.  4437. 
CiTT  OF  Baltimore  v.  Hbnrt  Parlangb. 

Where  the  incompleteness  of  the  record  is  dne  to  a  ianlt  attribntable  to  the  clerk  and  not  to 

the  appellant,  the  appeal  tvIU  not  be  dismissed  on  that  gnnmd. 
It  is  useless  to  issue  a  certiorari^  where  the  appellant  has  filed  a  certified  copy  of  the  missing 

document,  so  that  the  case  can  be  examined. 
In  executing  the  process  of  conrt  the  sheriff  had  no  right  to  incur  costs  for  advertising  in 

other  papers  than  the  official  Journal. 
To  complete  the  seizure  in  this  case,  the  sheriff  of  the  parish  of  Orleans  was  not  bound  to 

take  corporeal  possession  of  the  property  and  appoint  a  keeper.    The  seizure  was  com- 
pleted by  registering  the  notice. 
The  charge  fur  appraisers'  fee  was  properly  rejected,  because  prohibited  by  article  671,  G.  P. 
The  item  of  costs  tor  plan  and  survey  was  also  unauthorized. 
The  charges  foi-  city  and  State  taxes  on  the  property  were  correctly  made.    It  was  the  duty 

of  I  he  sheriff  to  pay  them  out  of  the  proceeds  of  the  property  sold. 
Where  it  was  conceded  that  th<!rc  was  due  to  a  builder,  on  liis  duly  registered  contract,  a 

certain  balance,  alter  deducting  partial  payments  previously  made ; 
Held— That  f«  r  this  amount  of  his  Judgment,  the  builder's  privilege  had  effect  as  against  the 

plaiutiff  and  other  mortgage  creditorKof  the  defendant  in  execution. 
The  attorney's  fees  and  damages  stipulated  in  the  contract  with  the  builder  create  no 

privilege. 
Where  there  was  a  clause  in  the  contract  allowing  the  builder  further  compensation  for  extra 

work  <lone  under  any  alteration  of  the  specifications  that  might  be  ordered,  and  there 

was  no  fixed  sum  or  estimate  for  such  extra  work ; 
Held — That  the  registry  of  the  contract  gave  effect  to  no  privilege  to  secure  this  indefinite 

amount. 
Where  the  plaintiff  in  execution  contended  that  the  builder's  privilege  was  lost  by  the  sale  of 

the  \>TopeTiy  in  mass ; 
Held — That  said  plaiutiff,  who  proceeded  with  the  sale  in  block,  notwithstanding  the  third 

opponent's  applicati-  n  for  a  separate  appraisement,  ought  not  to  be  beard  setting  up 

such  a  defense.    He  ought  not  to  benefit  by  his  own  wrong. 
The  third  opponent,  having  claimed  part  of  the  proceeds,  has  no  right  to  demand  that  the 

sale  be  treated  as  an  absolute  nullity.    Besides,  it  could  only  be  set  aside  in  a  direct 

ac'ion. 
The  second  mortgage  creditor  has  no  act  on  against  the  prior  mortgage  creditor  for  the 

balance  remaining  in  the  sheriff*."  hands  or  the  hands  of  the  purchaser,  and  the  plaintiff, 

who  gets  his  Judgment  paid  has  no  right  to  object  to  the  payment  of  the  second  mortgage. 

k  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumont, 
J\  J.  B.  Bermudez,  for  Charles  Turpin,  intervenor  and  appellee. 
JtoselUis  dt  Philips^  for  sheriff,  appellant.  Hornor  &  Benedict  and  E,  0. 
Kelly,  for  Greorge  Mertz,  intervenor  and  appellant.  Semmes  dt  Motif  for 
plaintiff  and  appellant. 

Wtlt^  J.    The  motion  to  dismiss  this  appeal  on  the  ground  that 
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tbe  record  is  incomplete,  is  denied ;  because  the  Jbolt  was  attributable 
to  the  clerk,  and  not  to  the  appellants.  It  is  useless  to  issue  a 
-certiorari,  because  the  appellants  have  filed  a  certified  copy  of  the 
missing  document;  so  the  case  can  now  be  examined*  This  is  a  con- 
troversy between  the  mortgage  and  privilege  creditors  of  the  defend- 
ant, for  the  proceeds  of  the  sale  of  the  ' 'Orleans  Ball  Room"  and  other 
property,  situated  on  Orleans  and  St.  Ann  streets,  belonging  to  the 
•defendant. 

While  the  property  was  under  seizure  under  the  foreclosure  of  plain- 
tiff's special  mortgage  and  vendor's  privilege,  Samuel  Johnson,  a 
builder,  filed  a  third  opposition,  setting  up  his  lien  for  the  sum  due 
him  for  rebuilding  the  house,  which  had  been  burned.  The  claim  was 
subsequently  transferred  to  George  Mertz,  who  took  a  rule  to  compel 
the  sheriff  to  cause  the  buildings  and  lots  seized  to  be  appraised  sepa- 
rately, ''and  to  retain  in  his  hands  the  amount  of  the  sale  of  said 
buildings  until  the  final  decision  of  the  intervention." 

The  court  refused  to  make  the  rule  absolute,  and  on  appeal,  this 
court,  in  May,  1871,  reversed  the  decision,  and  ordered  the  separate 
appraisement  to  be  made.  Pending  that  appeal,  however,  to  wit,  on 
seventh  February,  1870,  the  property  was  sold  in  block  for  (22,005, 
to  John  H.  O'Connor,  and  the  funds  have  not  yet  been  distributed. 

In  answer  to  the  third  opposition,  the  plaintiff  denied  generally  the 
allegations  thereof,  and  specially  that  said  Mertz,  or  Johnson,  his 
assignor,  had  or  has  any  privilege  on  the  property  under  seizure,  and 
avers  that  if  any  privilege  ever  existed  in  favor  of  said  Johnson  or 
Mertz,  it  was  only  for  the  amount  of  the  recorded  contract,  which  has 
been  extinguished  by  payments  made  from  time  to  time  by  the  obligee 
in  said  contract,  or  by  some  one  in  his  behalf;  and  that  said  intervenor 
or  third  opponent  has  no  privilege  upon  said  property  or  the  proceeds 
thereof,  as  against  the  plaintiff. 

Charles  Tnrpin,  a  judicial  mortgage  creditor,  claiming  to  be  next  in 
rank  to  the  plaintiff,  the  city  of  Baltimore,  took  a  rule  to  compel  the 
sheriff  to  apply  the  proceeds  of  the  sale,  exceeding  the  amount  of 
plaintiff's  judgment,  to  tlie  payment  of  his  claim. 

He  alleges,  that  afier  the  payment  of  plaintiff,  the  seizing  creditor, 
there  will  remain  at  least  $6000,  to  be  applied  to  his  judgment.  He 
alleges  that  the  sale  was  made  by  Maxwell,  sheriff,  and  among  tbe 
charges  made  against  the  proceeds,  figure  a  number  of  items  not  due, 
to  wit:  State  and  city  taxes,  appraiser's  fees,  unauthorized  advertise- 
ments, and  other  charges,  specified  in  the  rules,  aggregating  about 
$5000. 

The  court  rejected  the  claim  of  the  third  opponent,  Mertz;  disal- 
lowed the  charges  opposed  in  the  sheriff's  account,  reducing  it  to 
$1424  90;  and  ordered  the  funds  to  be  distributed  as  follows: 
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First — To  the  payment  in  full  of  plaintiff's  judgment,  amounting  to 
$15,640  98. 

Second — The  balance  to  be  applied  to  Turpin's  judgment. 

The  court  fixed  this  balance  at  $4940  02,  and  gave  judgment  therefor 
against  Maxwell,  sherifi",  and  also  against  the  plaintiflf,  the  city  of 
Baltimore. 

From  this  judgment.  Maxwell,  the  city  of  Baltimore  and  Mertz  have 
appealed. 

We  think  the  court  did  not  err  in  rejecting  some  of  the  charges  set 
up  by  the  sheriff.  The  cost  for  advertising  in  papers  other  than  the 
official  journal  was  an  expense  that  the  sheriff  had  no  right  to  incur  in 
executing  the  process  of  the  court.  The  item  of  $608  for  keeper's  fee 
was  properly  disallowed ;  to  complete  the  seizure  the  sheriff  of  the 
parish  of  Orleans  was  not  bound  to  take  corporeal  possession  of  the 
property  and  appoint  a  keeper ;  the  seizure  was  completed  by  register- 
ing the  notice.  Revised  Statutes  of  1870,  sections  3625,  3626,  362. 
The  charge  ior  appraiser's  fee  was  properly  rejected,  because  it  is  pro- 
hibited by  article  671  C.  P.  The  item  of  seventy -five  dollars  for  plan 
and  survey  was  also  unauthorized.  The  charges,  however,  for  city  and 
State  taxes  on  the  property,  the  court  erred  in  rejecting.  It  was  the 
duty  of  the  sheriff  to  pay  them  out  of  the  proceeds  of  the  propeity 
sold.  Revised  Statutes  of  J  870,  section  3620.  The  amount  of  these 
taxes  should  be  added  to  the  total  amount  of  the  charges  allowed  by 
the  judge  a  quo,  to  wit:  $1424  90.  We  think  the  court  erred  in  re- 
fusing to  allow  the  third  opponent  Mertz  a  privilege  for  any  part  of 
his  claim. 

It  is  conceded  that  there  is  due  to  the  builder  on  the  contract 
registered,  after  deducting  all  payment8,  $1573  80.  For  this  amount 
of  his  judgment  the  builder's  privilege  has  effect  as  against  the  plain- 
tiff and  Turpin,  mortgage  creditors  of  the  defendant  in  execution. 
The  attorney's  fees  and  damages  stipulated  in  the  contract  with  the 
builder  create  no  privilege.  The  consideration  in  the  builder's  con- 
tract was  fixed  at  $16,250,  which  has  all  been  paid  as  aforesaid  except 
$1573  80.  There  was  a  clause  in  the  contract  allowing  iurther  com- 
pensation for  extra  work  done  under  any  alteration  of  the  specifica- 
tions that  might  be  ordered }  but  there  was  no  fixed  sum  or  estimate 
for  such  extra  work.  Consequently  the  registry  of  the  contract  gave 
'  effect  to  no  privilege  to  secure  this  indefinite  amount. 

But  the  plaintiff  contends  that  the  builder's  privilege,  amounting  to 
$1573  80,  as  aforesaid,  was  lost  by  the  sale  of  the  property  in  mass. 
The  plaintiff,  who  proceeded  with  the  sale  in  block,  notwithstanding 
the  third  opponent's  application  for  a  separate  appraisement,  ought 
not  to  be  heard  setting  up  snob  a  defense.  The  opponent  did  all  that 
he  could  to  prevent  it.  When  his  rule  was  denied  by  the  lower  court 
22 
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he  took  a  saspensive  appeal,  and  this  coart  reyersed  the  decree  and 
made  the  rule  absolute  reqairing  a  separate  appraisement. 

The  plaintiff  ought  not  to  benefit  by  his  own  wrong.  We  think, 
therefore,  that  the  judgment  rejecting  Mertz's  claim  is  erroneous,  and 
that  he  should  have  judgment  for  $1573  80,  to  be  paid  out  of  the  pro 
ceeds  of  the  sale.  Having  claimed  part  of  the  proceeds,  Mertz  has  no 
right  to  demand  that  the  sale  be  treated  as  an  absolute  nullity;  be- 
sides, it  could  only  be  set  aside  in  a  direct  action. 

We  think  the  court  did  not  err  in  requiring  the  whole  of  plaintifTs 
claim  to  be  paid,  as  there  arc  ample  funds  after  paying  the  privilege 
in  favor  of  Mertz.  But  we  think  the  court  erred  in  encoring  judgment 
in  favor  of  Charles  Turpin  against  the  plaintiff,  the  city  of  Baltimore. 
The  second  mortgage  creditor  has  no  action  against  the  prior  mortgage 
creditor  for  the  balance  remaining  in  the  sheriiTs  hands  or  the  hands 
of  the  purchaser.  We  think  Charles  Turpin,  the  second  mortgage 
creditor,  is  entitled  to  the  balance,  if  any,  after  paying  the  sheriff's 
charges,  and  after  paying  Mertz's  privilege  of  $1573  80  and  plaintiff's 
judgment  of  $15,640  98  j  and  that  the  plaintiff,  who  gets  his  judgment 
paid,  has  no  right  to  object  to  the  judgment  of  Turpin,  who  holds  the 
second  mort;.'age. 

It  is  therefore  ordered  that  the  judgment,  so  far  as  it  fixes  the 
sheriff's  charges  at  $1424  90,  be  amended  by  adding  thereto  the  total 
amount  of  taxes  charged  in  his  account,  and  in  all  other  respects  that 
said  judgment  be  annulled;  and  it  is  now  ordered  that  out  of  the  pro- 
ceeds the  third  opponent  be  paid  the  amount  of  his  privilege  claim,  to 
wit:  $1573  80;  that  plaintiff  be  paid  in  full,  to  wit:  $15,640  98,  and 
that  the  balance,  if  any,  be  applied  to  the  judgment  of  Charles  Tur- 
pin.   It  is  further  ordered  that  Charles  Turpin  pay  costs  of  this  appeal. 

Rehearing  refused. 


No.  4611. 
A.  ^nd  L.  Cheval  v.  St.  Leon  Destez  and  Etienne  Carlon. 

Where  the  plaintiflGs,  appealing  from  the  judgment  of  the  court  below,  have  assigned  as  error 
on  the  face  of  the  record  that  the  motion  to  dissolve  an  ii^ unction  having  been  overmled, 
an  exception  based  on  the  tame  grounds  could  not  have  been  acted  upon  by  the  Judge 
a  quo  a  second  time; 

Held — That  this  court  regards  the  document,  caUed  an  exception,  an  answer,  and  that  there 
existed  no  reason  why  the  judge  a  quo  could  not  pass  upon  the  merits  of  the  case,  which 
he  seema  to  have  done,  although  he  also  calls  the  answer  an  exception. 

APPEAL  from  the  Fifth{District  Court,  parish  of  Orieans.     CuUom, 
J.    Oharles  Lougue,  for  plaintiffs  and  appellants.    T.  A.  Bartleiief 
for  defendants  and  appellees. 

LuDELiKG,  C.  J.    This  is  an  injunction  suit.    It  is  alleged  in  the 
petition  that  the  defendant  brought  suit  against  the  plaiutifEs,  and  that 
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while  the  suit  was  pending,  the  plaintiffs,  A.  and  L.  Cheval,  cansed  the 
rights  and  interest  of  Destez  and  Carlon  in  said  suit  to  be  seized  under 
a  judgment  in  their  favor,  and  that  they,  A.  and  L.  Cheval  bought 
said  rights ;  that  subsequently  a  judgment  was  rendered  and  signed 
in  the  case  of  Destez  and  Carlon  v.  Cheval,  notwithstanding  the  afore- 
said sale,  whereby  said  claims  of  Destez  and  Carlon  had  been  extin- 
guished by  confusion }  that  having  had  said  judgment  signed,  they 
sued  petitioner's  surety  on  the  bond  to  release  the  property  attached, 
obtained  a  judgment  against  her  and  caused  her  property  to  be  seized 
and  advertised  for  sale. 

Under  these  circumstances  A.  and  L.  Cheval  obtained  an  injunction 
to  prevent  the  sale  of  the  property  of  their  said  0urety. 

A  motion  to 'dissolve  the  injunction  was  filed,  based  on  the  grounds 
following :  that  the  affidavit  was  not  sufficient }  that  the  surety  on  the 
bond  was  not  such  as  the  law  required ;  that  nothing  in  the  affidavit 
justified  the  injunction,  inasmuch  as  all  the  causes  set  forth  on  which 
it  is  based,  existed  before  ihe  judgment,  have  already  been  urged 
before  the  court  and  decided  against  the  plaintiffs  herein,  and  have 
acquired  the  force  ot  re9  judicata^  etc. 

This  rule,  or  motion  to  dissolve,  was  refused.  The  defendants  then 
filed  what  they  called  an  exception,  but  which,  we  think,  is  also  an 
answer.  It  avers  that  all  the  matters  set  up  in  the  petition  existed  and 
were  known  to  plaintiffs  before  the  judgment  sought  to  be  annulled 
was  rendered  and  can  not  now  be  set  up  in  defense }  that  said  matters 
are  insufficient  to  maintain  an  injunction  against  the  execution  herein 
issued,  and  they  pray  that  the  suit  and  injunction  be  dismissed  with 
ten  per  cent,  per  annum  interest,  twenty  per  cent,  general  damages, 
and  one  hundred  dollars  special  damages  and  for  costs  and  general 
relief. 

The  judgment  of  the  court  is  in  the  following  words  : 

*'  In  the  matter  of  the  exception  herein,  for  the  reasons  orally 
assigned  by  the  court,,  it  is  ordered,  adjudged  and  decreed  that  said 
exception  be  partially  maintained ;  that  the  injunction  herein  be  dis- 
solved with  ten  per  cent,  per  annum  interest  on  amount  of  judgment 
injoined,  etc.    It  is  further  ordered  that  plaintiffs  pay  all  costs  of  suit.'' 

From  this  judgment  an  appeal  has  been  taken  by  the  plaintiffs, 
who  have  assigned  as  error  on  the  face  of  the  record  that  the  motion  to 
dissolve  having  been  overruled,  the  exception  based  on  the  same 
grounds  could  not  have  been  acted  upon  by  the  judge  a  quo  a  second 
time. 

We  regard  the  document  called  an  exception  an  answer — and  there 
existed  no  reason  why  the  judge  a  quo  could  not  pass  upon  the  merits 
of  the  case,  which  he  seems  to  have  done,  although  he  also  calls  the 
answer  an  exception. 
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There  is  no  Dote  of  evidence  in  the  record  and  no  evidence.  It  is 
impossible  therefore  lor  us  to  revise  the  judgment.  We  have  not  been 
able  to  discover  any  error  on  the  face  of  the  papers. 

It  is  therefore  ordered  and  adjudged  that  tlie  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  4513. 
State  ex  rel.  J.  T.  Michel  t;.  Benjamin  Campbell. 

"Where,  on  the  fourth  of  April,  1870,  Campbell  was  elected  by  the  Council  of  the  city  of  New 
Orleans,  recorder  of  the  Sixth  District,  the  term  of  his  appointment  being  for  two  years, 
and  cxi)iring,  therefori',  on  the  fourth  of  April,  1672,  and  wh»»re  Michel  was  appointed  in 
his  plaoo,  by  the  Governor,  on  the  twentietli  of  September,  1872,  and  on  the  twonty-fonrth 
of  September,  1813,  the  Conncil  again  elected  Campbell ; 

Held — That,  in  a  legal  sense,  the  office  was  vacant  on  the  fourth  ot  April,  1372,  and  Campbell 
was  only  a  tenant  thf-reof  at  the  will  of  the  api>niuting  power,  and  that,  under  the  cir- 
cnmstanoes  of  the  case,  the  appointing  power  was  rested  in  the  Governor,  by  the  ISTTtt 
section  of  the  B.  S.,  and  not  in  the  Council  of  the  city,  of  New  Orleans.  The  appointment 
being  made  by  the  Governor,  there  was  no  vacancy,  and  the  subsequent  election  by  the 
Council  of  another  person,  was  the  filling  of  a  place  which  was  not  empty. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans. 
iV  Hawkins,  J.  CharUs  S.  Rice  and  William  B.  Whitaker,  for  plain- 
tiff and  appellant.    Fellows  ct*  Millsj  for  defendant  and  appellant. 

Morgan,  J.  On  the  fourth  April,  1870,  Campbell  was  elected  by 
the  Council  of  the  city  of  New  Orleans  recorder  of  the  Sixth  District. 
The  term  of  his  appointment  was  for  two  years.  It  expired,  therefore, 
on  the  fourth  April,  1872. 

Michel  was  appointed  to  fill  the  vacancy  l)y  the  Governor  on  the 
twentieth  September,  1872.  On  the  twenty-fourth  September,  1872, 
the  Council  again  elected  Cami)bell. 

Michel  now  claims  his  office  under  the  commission  of  the  Governor, 
ibsued  four  days  before  the  second  election  of  Campbell. 

Campbell  contends  that  he  is  entitled  to  the  office  by  reason  of  his 
election  by  the  Council. 

Under  this  state  of  facts  the  question  is  who  is  entitled  to  the  office  t 

It  is  clear  that  CampbelPs  term  of  office  expired  on  the  fourth  April, 
1872.  He  held  over,  it  is  true,  but  this  he  did  under  the  general  pro- 
visions of  the  law  which  retain  all  officers  in  their  positions  until  their 
successors  have  been  appointed  and  qualified.  In  a  legal  sense  the 
office  was  vacant,  and  Campbell  was  only  a  tenant  thereof  at  the  will 
of  the  appointing  power.  Under  the  law  where  did  this  appointing 
power  lie — the  Council  having  permitted  the  vacancy  to  occur  ?  We 
think  the  answer  is  to  be  found  in  the  1577th  section  of  the  Revised 
Statutes  which  provides  that,  ''Whenever  a  vacancy  occurs  in  any 
office,  State,  parish,  or  municipal,  in  this  State,  now  existing,  or  which 
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may  hereafter  be  created,  from  death,  resignatioD,  or  from  any  other 
cause  whatever,  the  mode  of  filling  which  is  not  provided  for  in  the 
constitution,  all  such  vacancies  shall  be  filled,  it  they  be  State  or 
parish  offices,  by  appointment  by  ttie  Governor,  with  the  advice  and 
consent  of  the  Senate,  which  appointment  shall  be  for  the  entire  unex- 
pired term  of  such  vacant  office.  If  the  Senate  be  not  in  session  at 
the  time  the  appointment  is  made,  the  vacancy  shall  be  filled  by 
appointment  by  the  Governor,  which  appointment  shall  expire  on  the 
third  Monday  after  the  meeting  ot  the  next  session  of  the  General 
ABsembly  thereafter,  unless  the  time  for  which  the  vacancy  exists 
expires  sooner ;  and  if  the  time  of  such  vacancy  has  not  expired^  it 
shall  then  be  the  duty  of  the  Governor  to  fill  such  unexpired  vacancy 
by  appointment,  by  and  with  the  advice  and  consent  of  the  Senate  f 
and  if  it  be  a  municipal  office,  the  vacancy  must  be  filled  by  appoint- 
ment by  the  Governor  for  the  unexpired  term  of  the  person  whose 
office  is  so  vacated.'* 

The  office  of  recorder  of  the  Sixth  District  of  this  city  is  not  a 
constitutional  office,  nor  is  the  mode  of  filling  a  vacancy  occurring 
therein  provided  for  in  that  instrument.  It  is  the  creation  of  the  Leg- 
islature, and  the  appointments  thereto  are  legul  ited  by  the  Lt'gisla- 
ture ;  and  the  Legislature  having  provided  that  any  vacancy  occurring 
in  a  State,  parish,  or  municipal  office,  not  provided  for  by  the  constitu- 
tion, shall  be  filled  by  the  Governor ;  and  the  office  in  question  being 
vacant,  from  the  fact  that  the  term  of  office  of  the  incumbent  had 
expired,  it  fallows  that  the  Governor  had  the  right  to  make  the 
appointment.  The  appointment  made,  there  was  no  vacancy,  and  the 
subsequent  election  by  the  Council,  of  another  person,  was  the  filling 
of  a  place  which  was  already  occupied. 

These  being  our  views,  it  follows  that  Michel,  the  relator,  is  entitled 
to  the  office  which  he  claims,  and  that  the  judgment  giving  it  to 
Campbell  is  erroneous. 

It  is  therefore  ordered,  adjudged  aud  decreed,  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  relator,  declaring  him  to  be  entitled  to  the 
office  of  recorder  of  the  Sixth  District  of  the  city  of  New  Orleans,  and 
that  he  be  placed  in  possession  thereof;  appellee  to  pay  the  costs  in 
both  courts. 


How^ELL,  J.,  dissenting,  I  can  not  concur  in  the  opinion  that  there 
was  such  a  vacancy  in  the  office,  as  is  contemplated  in  the  general  law 
embraced  in  section  2606  R.  S. 

A  careful  reading  of  that  law  will,  I  think,  lead  to  the  construction, 
as  the  only  correct  one,  that  the  vacancy  contemplated  is  one  that 
occurs  by  some  act  or  event  during  a  current  term  and  not  by  the 
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expiration  of  a  preceding  term,  as  held  by  the  majority  of  the  court. 
The  expression  or  phrase,  *'  for  the  entire  unexpired  t«rm  of  sach 
vacant  office/'  implies  that  the  office  had  been  properly  filled  for  a  part 
of  the  term,  and  by  some  event  had  become  vacant,  making  it  neces- 
sary for  some  one  to  be  immediately  placed  in  the  office,  so  that  the 
public  interests  should  not  suflTer. 

In  this  case  no  such  vacancy  had  occurred.  Under  the  city  charter 
the  defendant  was  elected  Recorder  by  the  City  Council  for  two  years 
from  the  fourth  of  April,  1870,  and  by  the  same  law,  as  well  the  State 
constitution,  he  was  authorized  and  required  to  continue  to  fill  the  said 
office  until  hU  successor  was  duly  elected  and  qualified,  and  that  elec- 
tion was,  by  the  law  creating  the  office,  committed  to  the  City  Council. 
See  act  No.  7,  extra  session  of  1870,  section  31  and  last  clause  of 
section  7. 

It  was  by  this  law  made  the  duty  of  the  Council,  not  on  a  particular 
day,  but  as  soon  as  practicable,  to  elect  the  recorder,  who  was  to  hold 
office  for  two  years,  and  at  the  expiration  thereof  to  continue  in  the 
discharge  of  his  duties,  which  the  defendant  was  doing;  and  he  was 
rightfully  doing  so  by  a  legal  tenure,  and  hence  there  was  no  vacancy 
to  authorize  the  executive  action.  The  City  Council  has  the  right, 
and  it  was  its  duty  at  the  beginning  of  this  second  term,  to  elect  a 
recorder  for  another  two  years,  but  its  failure  to  do  so  on  or  before  the 
first  dny  of  said  second  term  did  not  produce  a  vacancy,  for  the  city 
charter,  creating  the  office,  provided  for  the  contingency.  If  the  doc- 
trine of  the  majority  opinion  is  correct,  the  Governor  had  tl»e  right,  I 
think,  on  the  first  day  of  thf  second  term  to  make  the  appointment, 
provided  only  his  action  preceded,  by  a  moment  of  time,  the  action 
which  the  Council  might  take  on  the  same  day.  The  law  never  con- 
templated any  such  race  or  test  of  speed  in  filling  offices.  In  my 
opinion,  the  Governor  had  no  authority  under  the  circumstances  to 
appoint  the  relator. 

Rehearing  refused. 


No.  4605. 

StaA  of  Louisiana  ex   rel.  Thomas  Lynne  v.  Charles  Clinton, 

State  Auditor. 

The  clerkR  of  oonrU  in  the  city  of  New  Orleans  do  not  come  within  the  provisions  of  sec- 
tion 52  of  act  No.  42  of  the  Greneral  Assembly  of  1871  in  relation  to  the  aasessment 
and  collection  of  taxes. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.     Haw- 
kins, J.     W.  W.  Roioef  C.  S.  Bicey  WliitdkeTj  Kennard  and  PrentisSf 
for  relator  and  appellant.     A.  P.  Fieldj  Attorney  General,  and    JB,  C, 
Joinings,  tor  respondent  and  appellee. 
Lldeling^  C.  J.    This  is  a  proceeding  by  mandamus  to  compel  the 
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Auditor  to  warrant  Id  relator's  favor  for  fourteen  thousand  eight  hun- 
dred and  sixteen  dollars  and  forty  cents,  alleged  to  be  due  to  him  for 
clerk's  costs  in  a  number  of  tax  suits. 

The  answer  of  the  Auditor  is  that  he  knows  nothing  of  the  facts 
relating  to  relator's  claim,  and  that  the  Greneral  Assembly  has  not 
made  any  appropriation  for  the  payment  of  such  claims. 

The  relator  relies  upon  the  52d  section  of  act  No.  42  of  the  General 
Assembly  of  1871,  in  support  of  his  demand.  The  section  is  as  fol- 
lows :  **  Section  52 — That  the  assessors  and  tax  collectors  in  the  city 
of  New  Orleans,  and  the  tax  collectors  of  the  other  parishes  of  the 
State,  and  all  others  herein  named  in  connection  with  the  assess- 
ment and  collection  of  taxes,  shall  be  paid  by  the  State  Treasurer  on 
the  warrant  of  the  Auditor  of  Public  Accounts,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated." 

It  is  contended  that,  because  it  is  sometimes  necessary  to  file  suits 
in  the  courts  to  enforce  the  payment  of  taxes,  therefore,  the  officers  of 
the  courts  are  embraced  in  the  words  of  the  law,  '^and  all  others 
herein  named  in  connection  with  the  assessment  and  collection  of 
taxes." 

We  do  not  think  so.  The  clerks  of  courts  in  the  city  of  New  Orleans 
are  not  named  in  the  law,  in  connection  with  the  assessment  and  col- 
lection of  taxes.  In  the  country  they  are  required  by  said  act  to  aid 
in  making  the  assessments,  and  their  compensation  is  specifically  fixed. 

It  is  unnecesRary,  in  this  case,  to  decide  the  other  questions  dis- 
cussed by  counsel. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 


No.  1848. 
John  Henderson  v.  Merchants'  Mutual  Insurance  Company  et  als. 

A  contract  made  prior  to  the  adoption  of  the  constitation  of  Lonisiana,  1868,  can  not  be  affected 
by  the  provision  contained  in  section  127  of  that  con-^titution.  If  the  contract  waa  valid 
then,  it  is  clear  that  this  provision  not  only  impairs  but  absolutely  destroys  its  obligation 
within  the  meaning  of  the  tenth  section  of  the  firot  artiele  of  the  constitntion  of  the 
United  States. 

Any  judgment  of  a  State  court  resting  on  such  enactment  of  a  State  constitution,  after  the 
date  of  the  contract,  must  be  reversed  in  the  Supreme  Court  of  the  United  States. 

The  reinscription  of  a  mortgage  on  the  granting  of  an  extension  of  time  for  the  payment  of 
a  note,  without  any  consideration  for  such  extension,  or  change  in  any  other  term  or  con- 
dition of  the  contract,  can  not  bo  held  to  be  an  agreement  requiring  a  stamp. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Lean- 
mant,  J.     P.  Charles  Cuvellier,  for  plaintiff  and  appellant.    A.  dt 
M,   VoorhieSj  for  Merchants'  Mutual  Insurance  Company,  defendants 
&nd  appellants.    S.  Howard  MoCaleb,  for  John  T.  Delmas,  appellant. 
How£LL,  J.    On  the  first  day  of  July,  1867,   the  plaintiff,  John 


344  SUPREME  COURT  OP  LOUISIANA, 

Henderaon  t.  Merchanto'  Mutual  Insnranoe  Company  et  ala. 

Henderson,  bought  at  sheriff's  sale,  under  executory  process  sued 
out  by  Gribert  against  J.  Menar<],  a  lot  and  improvements  in  New- 
Orleans,  for  $5625,  and  after  paying  the  claim  of  the  seizing  creditor, 
costs,  and  certain  privilegeB,  retained  in  his  hands  the  sum  of  $3499  07, 
to  be  applied  to  the  payment  of  the  subsequent  mortgages  set  forth  in 
the  certificate  of  the  recorder  of  mortgages,  read  by  the  sheriff  at  the 
time  of  the  sale.  According  to  said  certificate,  there  was  a  special 
mortgage  in  favor  of  the  Merchants'  Mutual  Insurance  Company,  for 
$10,000,  granted  by  the  debtor,  Joseph  Menard,  on  the  twenty -ninth 
May,  1857,  and  reinscribed  on  the  twenty-fifth  June,  1867,  and  several 
judicial  mortgages,  resulting  from  judgments  recorded  prior  to  the 
reinscription  of  the  above  special  mortgage. 

Subsequent  to  the  said  purchase,  the  Merchants'  Insurance  Company 
obtained  an  order  of  seizure  and  sale  against  said  property,  for  $500(^ 
interest  and  attorneys'  fees,  and  asked  that  demand  of  payment  and 
notice  of  seizure  be  served  on  Joseph  Menard  and  John  Henderson, 
alleging  the  latter  to  be  the  holder  and  possessor  of  the  property,  who 
refuses  to  pay,  and  that  demand  had  been  made  of  Menard  more  than 
thirty  days  prior  thereto ;  whereupon  Henderson  instituted  this  pro- 
ceeding by  injunction,  to  restrain  the  sale  of  the  property,  on  the 
following  grounds : 

First — ^The  note  on  which  the  said  claim  is  based  is  prescribed  by 
five  years. 

Second — The  mortgage  securing  said  note  is  prescribed  by  ten 
years,  and  the  reinscription  after  the  lapse  of  more  than  ten  years 
could  not  impair  the  precedence  of  other  mortgages. 

Third — The  property  having  been  sold  under  an  anterior  mortgage, 
could  not  be  again  seized  and  sold  for  an  amount  more  than  the  balance 
of  the  purchase  price  in  the  hands  of  the  purchaser. 

Fourth — The  order  of  seizure  and  sale  issued  upon  insufficient  evi- 
dence, in  that  there  is  no  authentic  evidence  of  the  renewal  or  exten- 
sion of  the  note ;  there  is  no  stamp  on  said  note ;  there  is  no  allegation 
nor  l«!gal  proof  that  the  mortgage  was  inscribed  in  due  time,  the  evi- 
dence ot  which  must  be  stamped ;  there  is  no  declaration  in  the  affi- 
davit or  petition  that  the  debt  is  due  the  plaintiff  in  the  hypothecary 
action,  and  there  is  no  allegation  that  ten  days'  notice  had  been  given 
to  the  third  possessor.  All  the  parties  in  interest  are  called  into  court 
to  discuss  their  rights  to  the  said  balance  of  the  price  and  a  prayer 
that  all  mortgages  be  canceled. 

Issue  was  joined  as  to  the  several  parties,  but  it  is  necessary  to 
examine  the  defense  set  up  by  only  two,  J.  T.  Delmas,  a  judicial  mort- 
gagee, and  the  Merchants'  Insurance  Company. 

Delmas  answers  that,  having  a  judgment  in  the  Second  District 
Court  of  New  Orleans,  amounting  to  $5486  73  against  Joseph  Menard 
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and  the  firm  of  Menard  &  Vignaud,  he  issned  a  garnishment  process 
and  seized  in  the  hands  of  Henderson  the  sam  of  $3499  07,  the  balance 
of  the  price  of  the  property  of  Menard  bought  by  Henderson  and 
which  belonged  and  accrued  to  said  Menard ;  that  to  the  interroga- 
tories propounded,  Henderson  admitted  owing  said  sum,  but  faUing  to 
pay,  proceedings  have  been  taken  to  compel  him  to  do  so  ^  that  respon- 
dent's judicial  mortgage  takes  precedence  of  the  pi-etended  mortgage 
of  the  Merchants'  Insurance  Company,  which  and  the  claim  are  pre- 
scribed by  ten  and  five  years,  and  Menard  could  not  waive  or  renounce 
to  the  prejudice  of  respondent's  rights;  he  specially  denies  that 
Menard  has  any  other  property  out  of  which  his  judgment  can  be 
satisfied,  and  avers  that  by  his  seizure  he  has  acquired  a  privilege  on 
the  funds  in  the  purchaser's  hands;  and  he  prays  that  the  injunction 
be  maintained  against  the  insurance  company  and  that  Henderson  be 
ordered  to  pay  his  whole  claim. 

The  Merchants'  Insurance  Company,  besides  the  general  issue,, 
denies  the  validity  and  finality  of  the  judgment  set  up  by  Delmas,  for 
the  reason  that  the  consideration  of  the  claim  on  which  it  is  based  was 
Confederate  money;  propounds  interrogatories  to  him  to  prove  the 
fact,  and  prays  that  his  said  judgment  be  declared  null. 

There  was  judgment  dismissing  the  demands  of  all  the  parties,  at 
their  respective  costs ;  and  Henderson  and  Delmas  have  appealed. 

We  will  dispose,  first,  of  the  demand  of  Delmas,  the  judicial 
mortgagee : 

Admitting  the  correctness  of  the  legal  positions  assumed  by  him,  he 
is  successfully  met  by  the  plea  to  the  validity  of  his  judgment,  which 
is  not  yet  executed.  His  answers  to  the  interrogatories  leave  no  doubt 
that  the  said  judgment  was  bathed  on  a  contract  or  agreement,  the 
consideration  of  which  was  Confederate  money,  and  is,  therefore,  null. 
To  render  the  decree  asked  for  by  him,  would  be  to  enforce  a  prohib- 
ited agreement.  Article  127,  Constitution.  The  District  Court  did 
not,  therefore,  err  in  dismissing  his  demand. 

As  to  the  questions  between  the  plaintiff  and  the  Merchants'  Insur- 
ance Company,  it  need  only  be  remarked,  that  the  latter,  holding  the 
special  mortgage  next  in  rank  to  the  one  under  which  the  property 
was  sold,  has  the  right,  under  the  law  and  the  facts  of  this  case,  to 
the  balance  of  the  price  and  interest  retained  by  the  purchaser,  who  is 
personally  liable  for  its  payment,  and  ten  days'  notice  is,  consequently, 
not  required.  C.  P.  707,  et  seq.;  16  La.  163.  The  injunction  should  be 
perpetuated,  however,  as  to  the  excess. 

We  deem  the  objection  as  to  stamps  of  no  weight.  The  note  having 
been  made  prior  to  the  date  of  the  Stamp  Act,  was  exempt,  and  the 
extensions  of  payment  are  not  such  agreements  as  require  stamps 
under  said  act.    There  is  no  evidence  as  to  the  stamp  on  the  act  of 
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reinscriptioD  of  the  mortgage;  and  if  a  stamp  is  necessary,  the  pre- 
sumption is  in  favor  of  the  officer.  The  other  qaestions  presented  in 
the  record  merit  no  consideration. 

It  is,  therefore,  ordered  that  the  judgment  of  the  lower  court,  dis- 
missing  plaintiff's  demand,  be  reversed;  and  it  is  now  ordered  that 
there  be  judgment  in  his  favor,  with  costs,  perpetuating  the  injunction 
herein  for  the  excess  of  defendant's  writ  of  seizure  and  sale,  over  and 
above  the  sum  of  three  thousand  four  hundred  and  ninety-nine  dollars 
and  seven  cents  ($3499  07),  and  the  interest  thereon,  at  eight  per 
cent,  from  first  July,  1867,  for  which  sum  and  interest  the  said  order 
of  seizure  and  sale  is  hereby  maintained. 

It  is  further  ordered,  that  as  thus  amended,  the  judgment  be 
affirmed.  Costs  of  appeal  to  be  paid  by  J.  T.  Delmas  and  the  Mer- 
chants' Mutual  Insurance  Company. 

Rehearing  refused. 

Writ  of  error  prayed  for  by  B.  Wooldridge,  E,  Howard  McCdleb  and 
Campbell  &  Spofford,  of  counsel  for  John  T.  Delmas,  returnable  to  the 
Supreme  Court  of  the  United  States. 

On  the  Application  for  Writ  of  Error. 

LuDELiNG,  C.  J.  In  this  case  an  appli(;ation  for  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  has  been  made  on  the  following 
grovinds : 

First — Because  it  is  alleged  there  was  drawn  in  question  the  applica- 
tion of  article  127  of  the  constitution  of  the  State  of  Louisiana,  and 
that,  by  the  judgment  of  the  Supreme  Court  of  Louisiana,  the  claim 
of  petitioner  was  rejected,  in  violation  of  article  1,  section  10  of  the 
constitution  of  the  United  States. 

Second — Because  tliere  was  drawn  in  question  the  construction  of 
an  act  of  Congress  relative  to  stamps,  and  the  decree  of  the  court  was 
that  the  said  act  of  Congress  was  inapplicable  to  the  case. 

We  refuse  to  grant  the  writ  of  error  on  the  first  ground,  because, 
under  the  settled  jurisprudence  of  Louisiana,  before  the  adoption  of  the 
present  constitution  of  1868  and  since,  the  judgment  of  the  court  would 
have  been  the  same,  whether  article  127  of  the  constitution  had 
validity  or  not;  and  the  article  of  the  constitution  was  referred  to  only 
as  an  additional  reason  for  the  opinion  of  the  court.  Armstrong  t;. 
Lecomte,  21  An.  528;  A.  D.  Palmer  v.  H.  Marston,  22  An.:  Wain- 
wright,  administrator,  v.  Bridges,  19  An.  234 ;  Dranquet  v.  Host,  21 
An.  538. 

"When  the  record  shows  that  the  State  court  might  have  disposed 
of  the  case,  and  for  ought  tltat  appears,  did  decide  it,  without  deciding 
any  question  under  an  act  of  Congress  against  the  plaintiff  in  error, 
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the  Supreme  Court  of  the  United  States  has  no  jurisdiction."  Ocean 
Insurance  Company  v.  Pulley,  13  Peters  157;  15  Peters  18;  7  How. 
272;  12  How.  3  (Curtis'  ed.) ;  3  Wal.  246. 

On  the  second  ground  the  applicant  is  entitled  to  a  writ  of  error. 

It  is  therefore  ordered  that  a  writ  of  error  be  granted,  returnable  to 
the  Supreme  Court  of  the  United  States,  in  Washington  City,  D.  C, 
on  the  first  Monday  of  December  next,  1870,  on  the  plaintiffs  in  error 
giving  a  bond  in  the  sum  of  five  hundred  dollars,  conditioned,  as  the 
law  requires. 


Supreme  Court  op  the  United  States — No.  227 — December  Term, 

1871. 

John  T.  Delmas,  plaintiff  in  error,  v,  the  Merchants'  Mutual  Insur- 
ance Company,  John  Henderson  et  al. — In  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

By  the  Civil  Code  of  Louisiana  the  purchaser  of  property  sold  under 
■a  mortgage  retains  in  his  own  hand  the  amount  which  his  bid  may 
exceed  the  sum  necessary  to  satisfy  the  mortgage  and  costs  of  the  pro- 
ceeding under  which  it  was  sold.  For  this  surplus  he  is  responsible  to 
the  holders  of  other  liens,  if  there  be  any,  on  the  same  property. 

The  case  before  us  is  a  petition  in  the  nature  of  the  equitable  bill  of 
interpleader,  brought  by  Henderson  to  have  it  determined  by  the  court 
to  which  of  several  claimants  such  a  surplus  in  his  hands  should  right- 
fully be  paid. 

The  contest  finally  became  narrowed  to  Delmas  on  one  side  and  the 
insurance  company  on  the  other,  and  this  contest  was  decided  by  the 
Supreme  Court  of  Louisiana  in  favor  of  the  latter. 

Delmas  has  prosecuted  a  writ  of  error,  and  relies  upon  two  propo- 
sitions ruled  against  him  by  that  court  as  bringing  the  case  within  the 
revisory  power  of  this  court. 

First — The  first  of  these  is  that  the  court  below  decided  that  a  judg- 
ment in  his  favor  against  the  mortgaged  property,  wliich  was  otherwise 
conceded  to  be  a  valid  prior  lien,  was  void  because  the  consideration 
of  the  contract  on  which  the  judgment  was  rendered  was  Confederate 
money. 

Second — That  the  note  under  which  the  insurance  company  claimed 
liad  been  extended  as  to  time  of  payment,  and  the  mortgage  given  to 
secure  it  reinscribed,  without  having  the  stamps  affixed  which  such 
agreements  required. 

First — In  regard  to  the  first  of  these  propositions,  this  court  has  de- 
cided, in  the  case  of  Thorington  v.  Smith,  8  Wallace  1,  that  a  contract 
was  not  void  because  payable  in  Confederate  money;  and  notwith- 
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standing  the  apparent  division  of  opinion  on  this  question  in  the  case 
of  Hanauer  v.  Woodruff,  10  Wallace  482,  we  are  of  opinion  that  on  the 
general  principle  announced  in  Thorington  v.  Smith  the  notes  of  the 
Confederacy,  actually  circulating  as  money  at  the  time  a  contract  was 
made,  may  constitute  a  valid  consideration  for  such  contract. 

The  pro]S>osition  involved  in  this  conclusion,  however,  does  not  of 
itself  raise  one  of  those  federal  questions  which  belong  to  this  court  to 
settle  conclusively  for  all  other  courts.  When  a  decision  on  that  point, 
whether  holding  such  contract  valid  or  void,  is  made  upon  the  general 
principles  by  which  courts  determine  whether  a  consideration  is  good 
or  bad  on  principles  of  public  policy,  the  decision  is  one  we  are  not 
authorized  to  review.  Like  many  other  questions  of  the  same  charac- 
ter, the  federal  courts  and  the  State  courts,  each  within  their  own 
spheres,  deciding  on  their  own  judgment,  are  not  amenable  to  each 
other. 

Accordingly,  in  several  cases  coming  here  on  writ  of  error  to  the 
State  courts,  where  the  same  question  of  the  sufficiency  of  Confederate 
money  and  the  sale  of  slaves  as  a  consideration  for  a  contract  was  the 
error  complained  of,  we  have  dismissed  the  writ  because  it  appeared 
that  the  State  court  had  rested  its  decision  on  this  ground  of  public 
policy,  tested  by  which  the  contract  was  void  when  made.  Bethell  v, 
Demeret,  10  Wall.  537;  Bank  of  West  Tennessee  v.  the  Citizens'  Bankf 
Worthy  v.  Marston;  Sevier  v,  Haskell;  Jacoway  v.  Denton,  not  yet 
reported. 

In  the  first  of  these  cases  the  opinion  of  the  Supreme  Court  of  the 
State  was  expressly  based  on  the  general  doctrine  and  the  previous 
decisions  of  that  court,  and  not  on  the  constitutional  provision,  liy 
the  case  of  the  Bank  of  West  Tennessee  v,  the  Citizens'  Bank  of 
Loui^iiana,  that  court  speaks  both  of  the  constitutional  provision  and 
the  adjudications  of  that  court  made  prior  to  the  adoption  of  the  arti- 
cle 127  of  the  Constitution.  And  as  it  was  apparent  from  the  record 
that  the  judgment  of  the  court  of  original  jurisdiction  was  rendered 
before  that  article  was  adopted,  we  could  not  entertain  jurisdiction 
when  the  decision  in  that  particular  point  was  placed  on  a  ground 
which  existed  as  a  fact  and  was  beyond  our  control,  and  was  sufficient 
to  support  the  judgment,  because  another  reason  was  given  which,  if 
it  had  been  the  only  one,  we  could  review  and  might  reverse. 

In  the  case  before  us  that  court  say  in  express  language  that  they 
hold  the  judgment  of  the  plaintiff  in  error  void,  because  the  127th  sec- 
tion of  the  State  constitution  declares  that  it  shall  be  so  held.  That 
article  reads  as  follows :  '*A11  agreements,  the  consideration  of  which 
was  Confederate  money,  notes  or  bonds,  are  null  and  void,  and  shall 
not  be  enforced  by  the  courts  of  this  State." 

This  provision  was  made  a  part  of  the  Constitution  of  Louisiana 
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after  the  contract  now  in  dispute  was  raade,  and  if  the  contract  was 
valid  then^  this  provision  clearly  not  only  impairs  but  absolutely 
'destroys  its  obligation  within  the  meaning  of  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the  United  States. 

It  hns  long  been  settled,  that  under  the  Act  of  Congress  ot  1824,  and 
by  reason  of  the  peculiarity  of  the  practice  in  the  courts  of  that  State, 
the  opinions  delivered  by  the  appellate  court  of  Louisiana  are  treated 
by  us  as  part  of  the  record,  and  are  looked  into  to  learn  what  they 
decided  when  their  judgments  are  brought  here  by  writs  of  error. 
'Cousin  V,  Blain's  Ex.,  19  H.  207^  Almonaster  v,  Kenton,  9  H.  9. 

So  long  as  they  in  those  opinions  placed  the  invalidity  of  this  class 
of  contracts  on  the  ground  of  a  public  policy  existing  at  the  time  the 
contract  was  made,  or  so  long  as  they  left  us  to  infer  that  such  was  the 
ground,  having  once  before  so  decided,  the  decision  presented  no 
question  over  which  we  had  any  revisory  power.  But  when,  going  a 
step  further,  they  expressly  rest  the  decision  of  the  same  question  on 
the  constitutional  provision  we  have  quoted,  and  on  no  other  ground, 
the  question  necessarily  arises,  is  that  provision  in  conflict  with  the 
Constitution  of  the  United  States  ?  And  the  answer  to  this  question 
depends  solely  on  tlie  validity  of  the  contract  when  made,  for,  if  valid 
then,  the  federal  Constitution  protects  it  from  all  subsequent  acts  of 
State  legislation,  whether  in  the  form  of  constitutional  or  ordinary 
legislative  enactments.     Hart  v.  White,  13  Wallace,  650. 

It  may  be  said  that  since  we  know  that  the  Supreme  Court  of  Louis- 
iana has  in  other  cases  held  this  class  of  contracts  void  in  their  incep- 
tion, for  the  very  reasons  for  which  the  Constitution  annuls  them,  we 
are  bound  to  follow  the  State  courts  in  that  decision.  But,  as  we 
Lave  already  said,  this  is  not  the  class  of  questions  in  which  we  are 
bound  to  follow  the  State  courts.  It  is.  not  based  on  a  statute  of  the 
State^  or  on  a  construction  of  such  a  statute,  nor  on  any  rule  of  law 
affecting  title  to  lands,  nor  any  principle  which  has  become  a  settled 
rule  of  property,  but  on  those  principles  of  public  policy  designed  for 
the  protection  of  the  State  or  the  public,  of  which  we  must  judge  for 
ourselves,  as  they  do  when  the  question  is  fairly  presented. 

Besides,  this  court  has  always  jealously  asserted  the  right,  when  the 
question  before  it  was  the  impairing  of  the  obligation  of  a  contract  by 
State  legislation,  to  ascertain  for  itself  whether  there  was  a  contract 
to  be  impaired.  If  it  were  not  so,  the  constitutional  provision  could 
always  be  evaded  by  the  State  courts,  giving  such  construction  to  the 
contract,  or  such  decisions  concerning  its  validity,  as  to  render  the 
power  of  this  court  of  no  avail  in  upholding  it  against  unconstitutional 
State  legislation.  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wallace,  145; 
.Jefferson  Branch  Bank  v,  Skelley,  1  Black,  446. 

These  views  are  in  precise  conformity  to  what  has  been  held  by  this 
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coart  in  the  analogous  subject  of  slaves  as  a  consideration  of  contracts 
made  before  the  abolition  of  slavery.  The  case  of  Worthy  v.  Marston, 
decided  at  this  term  before  the  recess,  was  a  writ  of  error  to  the 
Supreme  Court  of  Louisiana,  on  the  ground  that  that  court  had  held 
such  a  contract  void.  And  it  was  urged  that  it  was  so  held  by  that 
court  under  section  128  of  the  Louisiana  constitution,  which  declared, 
contracts  for  slaves  void,  in  the  same  terms  that  section  127  declared 
contracts  for  Confederate  money  void;  but  this  court  dismissed  the 
writ  of  error  for  want  of  jurisdiction,  because  the  Supreme  Court  of 
Louisiana  had  said  in  its  opinion  that  it  did  not  place  the  decision  on 
the  constitutional  provision,  but  on  the  ground  that  the  same  principle 
had  been  promulgated  and  acted  on  in  that  court  before  the  constitu- 
tional provision  was  adopted. 

Yet,  in  the  case  of  Hart  v.  White,  13  Wallace  646,  in  which  the 
Supreme  Court  of  the  State  of  Georgia  held  such  a  contract  void  by  rea- 
son of  a  provision  in  the  constitution  of  that  State,  adopted  after  the 
contract  was  made,  this  court  entertained  jurisdiction  and  reversed  the 
judgment.  This  was  done  on  the  ground  taken  in  the  present  case, 
namely,  that  the  contract  being  in  our  judgment  valid  when  made,  any 
constitutional  provision  which  made  it  void  was  in  violation  of  the 
federal  Constitution  on  the  subject  of  impairing  the  obligation  of  con- 
tracts} and  any  judgment  of  a  State  court  resting  on  such  enactment 
of  a  State  constitution,  after  the  date  of  the  conti  act,  must  be  reversed 
in  this  court  on  error. 

We  are  of  opinion,  for  these  reasons,  that  there  was  error  in  the  Su- 
preme Court  of  Louisiana  in  deciding  that  the  judgment  of  Delmas- 
was  void  by  reason  of  the  constitutional  provision  of  that  State  con- 
cerning contracts  for  which  Confederate  notes  were  the  consideration. 

As  the  case  must  be  reversed  for  this  reason,  we  might  pass  without 
examination  the  question  raised  in  regard  to  the  necessity  of  stamps  on 
the  extension  of  time  for  the  payment  of  the  note,  and  on  the  reinscrip- 
tion  of  the  mortgage ;  but  as  that  may  arise  again  in  the  further 
progress  of  the  case,  we  will  dispose  of  it  now.  As  regards  the  latter,., 
which  is  the  mere  act  of  the  paity  who  holds  the  mortgage,  we  are  at 
a  loss  to  perceive  any  ground  on  which  this  act  of  reinscription — the 
•ame  as  recording  a  deed  the  second  time — can  be  held  to  be  an  agree- 
ment requiring  a  stamp.  The  assent  of  the  mortgageor  is  not  neces- 
sary, nor  was  it  asked  or  given. 

Nor  do  we  believe  it  was  the  purpose  of  the  stamp  act  to  hold  a  mere 
extension  of  the  time  of  payment,  indorsed  on  the  note,  without  any 
consideration  for  such  extension,  or  change  in  any  other  term  or  condi- 
tion of  the  contract,  to  be  an  agreement  requiring  a  stamp. 

In  the  case  of  Pugh  v,  McCormiok,  decided  at  the  present  term,  it 
was  held  that  the  indorsement  of  a  note  by  which  the  bill  passed  to  the 
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indorsee,  did  not  require  a  stamp,  and  al80  that  the  writing  on  the 
back  of  the  note  by  the  indorser  waiving  demand^  protest  and  notice,, 
and  agreeing  to  be  liable  without  them,  was  good  without  a  stamp. 
We  think  this  ample  authority  for  holding  that  a  gratuitous  extension 
of  time  did  not  require  a  stamp,  as  both  the  writings  relied  on  in  that 
case  have  more  of  the  elements  of  an  agreement  than  the  one  before 
US.  In  the  matter  of  the  stamp  we  think  the  court  committed  no 
error. 

J 

But,  ior  the  error  first  considered,  the  judgment  is  reversed,  and  the 
case  remanded  for  further  proceedings,  in  conformity  to  this  opinion. 
D.  W.  Middleton,  C.  S.  C.  U.  S. 


Unitkd  States  of  America,  ss. — The  President  of  the  United  States 
of  America,  to  the  Honorable  the  Judges  of  the  Supreme  Court 
of  the  State  of  Louisiana — Greeting : 

Whereas,  lately,  in  the  Supreme  Court  of  the  State  of  Louisiana, 
before  you,  or  some  of  you,  in  a  cause  between  John  Henderson,  plaintiff 
and  appellant,  and  the  Merchants'  Mutual  Insurance  Company,  John 
T.  Delmas  and  others,  defendants  and  appellees,  and  John  T.  Del  mas, 
appellant,  and  the  Merchants'  Mutual  Insurance  Company,  John  Hen- 
derson et  al.,  appellees,  wherein  the  decree  of  the  said  Supreme 
Court  entered  in  said  cause  on  the  fifteenth  day  of  November  A.  D. 
1870,  is  in  the  following  words,  viz : 

"  It  is  ordered  that  the  judgment  of  the  lower  court  dismissing 
plaintiff's  demand  be  reversed,  and  it  is  now  ordered  that  there  be 
judgment  in  his  favor  with  costs,  perpetuating  the  injunction  herein 
for  the  excess  of  defendant's  writ  of  seizure  and  sale  over  and  above 
the  sum  of  three  thousand  four  hundred  and  ninety -nine  dollars  and 
seven  cents,  and  the  interest  thereon  at  eight  per  cent,  from  first  July, 
1867,  tor  which  sum  and  interest  the  said  order  of  seizure  and  sale  is 
hereby  maintained.  It  is  iurtiier  ordered  that  as  thus  amended  the^ 
judgment  be  affirmed ;  costs  of  appeal  to  be  paid  by  John  T.  Delmas 
and  the  Merchants'  Mutual  Insurance  Comiiany.  As  by  the  inspection 
of  the  transcript  of  the  record  of  the  said  Supreme  Court,  which  was- 
brought  into  the  Supreme  Court  of  the  United  States,  by  virtue  of 
a  writ  of  error,  sued  out  by  John  T.  Delmas.  agreeably  to  the  act 
of  Congress,  in  such  case  made  and  provided,  fully  and  at  large 
appears. 

And  whereas,  in  the  present  term  of  December,  in  the  year  of  our 
liord  one  thousand  eight  hundred  and  seventy-one,  the  said  cause 
came  on  to  be  beard  before  the  Supreme  Court  of  the  United  States  oa 
the  said  transcript  of  the  record,  and  was  argued  by  counsel,  on  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,. 
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that  the  judgment  of  the  said  Supreme  Court  in  this  cause  be  and  the 
same  is  hereby  reversed  with  costs,  and  that  the  said  John  T.  Delmas 
recover  against  the  Merchants'  Mutual  Insurance  Company,  John  Hen- 
derson et  al.,  one  hundred  and  forty-one  dollars  and  forty-seven  cents 
for  his  costs  herein  expended  and  have  execution  therefor. 

And  it  is  further  ordered  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Supreme  Court,  ior  further  ff^oceedings  to  he  had 
therein,  in  conformity  with  the  opinion  of  this  court. 

And  the  same  is  hereby  remanded  to  you,  the  said  judges  of  the 
said  Supreme  Court,  in  order  that  such  execution  and  further  proceed- 
ings may  be  had  in  the  said  cause,  in  conformity  to  the  judgment  and 
decree  of  this  court  above  stated  as,  according  to  right  and  justice  and 
the  constitution  and  laws  of  the  United  States,  ought  to  be  had 
therein,  the  said  writ  of  error  notwithstanding. 

Witness  the  Honorable  Salmon  P.  Chase,  Chief  Justice  of  said  Su- 
preme Court,  the  first  Monday  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-one. 


On  motion  of  £.  H.  McCaleb,  of  counsel  for  John  T.  Delmas,  one  of 
the  defendants  in  the  case  of  John  Henderson  v.  Merchants'  Insurance 
Company  et  als.,  and  on  filing  the  opinion  and  mandate  of  the  Supreme 
Court  of  the  United  States,  reversing  the  decision  of  this  court  in  this 
case  and  remanding  the  same  for  further  proceedings  in  conformity 
with  said  opinion,  it  was  ordered  that  this  case  be  reinstated  and 
fixed. 

After  hearing,  the  court  delivered  the  following  opinion  : 
Taliaferro,  J.  From  the  decision  rendered  bv  this  court  in  the 
above  entitled  case  in  November,  1869,  it  was  taken  by  writ  of  error 
to  the  Supreme  Court  of  the  United  States  and  the  judgment  of  this 
court  reversed.  In  pursuance  of  the  mandate  from  that  court  direct- 
ing further  proceedings  in  this  case  we  now  order  and  decree  as  fol- 
lows, viz :  That  the  surplus  of  the  proceeds  of  sale  of  the  property  of 
Joseph  Menard,  viz.,  the  sum  of  thirty-four  hundred  and  ninety-nine 
dollars  and  seven  cents  remaining  in  the  hands  of  the  plaintiff  John 
Henderson,  who  purchased  said  property  at  sheriff's  sale  on  the  first 
day  of  July,  1867,  be  paid  over  to  John  T.  Delmas,  a  judgment  cteditor 
of  Joseph  Menard  having  judicial  mortgage  to  the  amount  of  four 
thousand  five  hundred  and  sixty  dollars  and  fifty  cents,  with  interest, 
that  the  injunction  be  perpetuated ;  the  Merchants'  Mutual  Insurance 
Company  paying  costs  of  this  appeal,  and  the  further  sum  of  one 
hundred  and  forty-one  dollars  and  forty-seven  cents  to  J.  T.  Delmas, 
costs  accrued  in  the  Supreme  Court  of  the  United  States. 
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Cass  &  Dowling  v.  L.  S.  Rouark — J.  A.  O'Brien,  Intervenor.       

Where  the  plaintifE;  in  a  suit  against  B,  seized  certain  hales  of  cotton  hy  attachment,  in  the 
hands  of  A,  to  whom  the  cotton  had  been  shipped,  and  A  Intervened,  and  alleged  he  had 
privilege  on  said  cotton  fur  advances  to  make  it  and  for  charges  pa'd  on  the  same,  which 
was  in  hia  possession,  and  D  bonded  the  property  atler  the  intervention  of  A ; 

Held— Tba*:  the  interven^n  and  third  oppositi  m  cool  A  not  be  excepted  to  as  premature. 
The  intervention  could  not  be  considered  as  dismissed  by  the  bonding.  The  bond 
remained  in  lien  of  the  property  seized  and  released. 

The  intervention  ooald  only  be  made  while  the  suit  was  pending ;  and  there  is  no  good  reason 
why  the  third  opposition  should  not  be  made  at  the  same  fime,  in  order  that  the  relative 
rank  of  the  contesting  creditors  shoold  be  settled  in  one  suit. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Oooley, 
J.    MeQloin  dc  Kleinpeter,  for  plaintiffs  and  appellees.    Boselius  dt 
PhUipa,  for  intervenor  and  appellant. 

Howe,  J.  The  plaintiffs  seized  certain  cotton  by  attachment. 
O'Brien  came  in  by  way  of  third  opposition,  claiming  a  privilege  on  the 
cotton  and  its  proceeds.  The  plaintiffs  filed  many  exceptions  to  the 
right  of  the  opponent  to  come  in,  of  which  the  court  below  sustained ' 
one,  namely,  that  the  opposition  was  premature.  The  opponent 
appealed. 

The  jndge  below  may  have  erred  in  the  reasons  he  gave,  and  yet  his 
judgment  be  practically  correct. 

It  appears  by  the  record,  that  the  defendant  in  the  suit  bonded  the 
«otton  attached,  and  it  was  released  to  him.  The  bond  was  left  to 
respond  to  the  plaintiffs'  rights,  but  the  opponent  could  take  no 
advantage  of  it.  He  could  have  no  privilege  on  the  bond,  nor  any 
proceeds  which  might  be  realized  by  the  enforcement  of  its  obliga- 
tions. He  never  seized  the  cotton  himself.  From  the  moment  tliat 
the  cotton  went  out  of  court  his  opposition  perished. 

Judgment  affirmed. 


On  Rehearing. 

LuDELiNG,  C.  J.  The  plaintiffs  sued  L.  J.  Rouark,  a  resident  of 
Mississippi,  and  attached  thirteen  bales  of  cotton  in  the  hands  of  John 
A.  O'Brien,  to  whom  the  cotton  had  been  shipped  in  New  Orleans. 

O'Brien  intervened,  and  alleged  tbat  he  had  a  privilege  upon  said 
cotton  for  advances  made  to  Rouark  to  make  the  crop  of  cotton  and 
for  charges  paid  on  said  cotton,  which'  was  in  his  possession,  tlie  same 
having  been  shipped  to  him  by  the  defendant  in  accordance  with  their 
contract,  whereby  he  agreed  to  make  the  said  advances.  The  defend- 
ant bonded  the  ptpperty  after  this  intervention.  The  plaintiff  filed 
exceptions  to  the  intervention,  one  of  which  the  judge  a  quo  sustained, 
to  wit:  that  the  intervention  was  premature.  The  intervenor  appealed. 
23 
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In  our  iormer  opinion  we  said  that  the  release  of  the  property  by 
bonding  destroyed  his  opposition.  This  was  an  error.  The  interven- 
tion and  third  opposition  could  not  be  dismissed  by  the  bonding  of 
the  property  by  either  the  defendant  or  plaintififs.  The  bond  remained 
in  lieu  of  the  property,  to  respond  for  whatever  judgment  might  be 
rendered  in  the  case. 

The  iutervention  and  third  opposition  was  not  premature.  The 
intervention  could  only  be  made  while  the  suit  was  pending^  and  there 
exists  no  good  reason  why  the  third  opposition  should  not  be  at  the 
same  time,  in  order  that  the  relative  rank  of  the  contesting  creditors 
should  be  settled  in  one  suit. 

The  evidence  shows  that  O'Brien  made  advances  of  plantation  sup- 
plies, etc.,  to  make  the  cottou ;  that  the  cotton  was  shipped  to  him  to 
reimburse  him  for  said  supplies  and  advances  made  on  the  cotton,  and 
that  the  cotton  was  in  his  possession  at  the  time  it  was  attached  by 
the  plaintiffs. 

Under  these  circumstances  we  think  the  intervention  and  third  oppo- 
sition should  have  been  sustained. 

It  is  therefore  ordered  and  adjudged  that  the  decree  of  this  court 
heretofore  rendered  be  set  aside;  tliat  the  judgment  of  the  lower  court 
be  annulled,  and  that  there  be  judgment  in  favor  of  the  intervenor  and 
third  opponent,  O'Brien,  against  L.  J.  Rouark  for  the  sum  of  $1611  3^,. 
with  five  per  cent,  per  annum  interest  ft'om  the  first  of  January,  1869, 
until  paid  and  costs,  and  that  said  sum  be  paid  out  of  the  proceeds  of 
the  sale  of  said  thirteen  bales  of  cotton  by  pieference,  and  the  re- 
mainder, if  any  there  be,  be  applied  to  the  payment  of  the  judgment 
of  Cass  &  Dowling,  the  plaintiffs.  Costs  of  appeal  to  be  paid  by  the 
appellees. 


No.  2867. 

Timothy  McCartt,  for  the  use  of  A.  A.  Grkely,  v.  The  Louisiana 
Mutual  Insurance  Company  op  New  Orleans. 

Where  the  plaintiff,  olaiming  for  the  uee  of  A,  jadidally  admitted  that  the  insurance  on  » 
house  was  effected  by  him  on  behalf  and  for  the  benefit  of  said  A; 

Held— That  the  court  a  qua  ei  red  in  not  permitting  defendant  to  show  that  A  had  set  the  hooaa- 
0n  fire,  aud  further  erred,  under  the  circumstances  of  the  case,  in  cot  allowing  defend- 
ant to  prove  plaintiff's  declaration,  after  the  fire,  that  the  premises  were  not  his  and 
that  he  had  never  possessed  any  insjuable  interest  therein,  notwithstanding  his  title  had 
been  received  in  evidence. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Orleans.    Lca/v^ 
moni,  J.     C.  B,  Singleton  and  J.  Fisk^  for  plaintiff  and  appellee. 
Bace^  Moater  d  Merrick,  for  defendant  and  appellant. 

Wyly,  J.    The  plaintiff  sues  lor  $800,  the  amount  of  an  insurance 
on  a  frame  cottage,  which  was  burned  on  the  night  of  June  7,  1869^ 
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and  he  prays  tbnt  ''judgment  be  reudered  Id  iavor  of  petitioner  for 
the  use  of  Albert  A.  Greely,  lor  whuse  use  and  benefit  said  policy  was 
effected." 

The  defendant  admits  die  issuance  of  the  policy,  but  alleges  'Hhat 
the  same  is  null,  and  that  no  risk  was  taken  under  the  same,  for  reason 
of  fraud  and  misrepresentation  of  petitioner,  McCarty,  in  making  his 
application  for  the  same;  that  he  then  represented  and  held  himself 
out  as  the  owner  ol  the  property  sought  to  be  insured,  and  the  policy 
issued  to  him  personally  and  not  as  agent  for  any  person  or  for  the 
use  and  bi-nefit  of  any  other  person,  and  said  McCarty  had  no  owner- 
ship or  interest  in  said  property  and  no  insurable  interest  in  it,  and 
nothing  was  therefore  insured,  nor  was  any  risk  taken  under  said 
policy ;  that  so  soon  as  the  true  facts  were  learned,  and  the  fraud  of 
McCarty  made  apparent,  respondent  offered  to  refund  all  the  moneys 
received  as  premiums,  notifying  McCarty  that  there  was  no  legal  policy 
and  no  i  i.^k  assumed ;  that  A.  A.  Greely  has  no  interest  in  said  policy^ 
as  the  same  was  not  issued  in  his  behalf,  nor  for  his  interest;  that  the 
property  was  set  on  fire  by  the  owner  himself,  as  respondents  are  in- 
formed, and  if  the  policy  had  been  good  and  legal,  and  not  null  and 
void  becausie  of  fraud,  in  no  event  could  respondent  be  held  liable 
thereon." 

The  court  gave  judgment  for  the  amount  claimed,  and  the  defend- 
ant appeal.  We  think  the  court  erred  in  not  permitting  the  defend- 
ant to  prove  that  the  house  was  set  on  fire  by  Albert  A.  Greely,  for 
whose  use  and  benefit  the  plaintiff  judicially  admits  the  insurance 
was  effected. 

We  think  the  court  also  erred  in  not  receiving  the  testimony  of 
defendant's  witness  to  prove  that  **  a  few  days  after  the  fire  in  ques- 
tion Timothy  McCarty  went  to  the  office  of  the  defendant,  spoke  of 
the  fire,  did  not  pretend  to  claim  the  amount  of  the  insurance,  said 
the  premises  insured  were  not  his,  and  that  he  never  had  any  insurable 
interest  therein,  and  only  asked  as  a  favor  that  defendant  would  pay 
the  three  bills  (for  the  funeral  expenses  of  Mrs.  Greely),  amounting  in 
all  to  $92  50 ;  he  would  return  the  policy  of  insurance  on  their  pay- 
ment; that  the  money  paid  for  premiums  both  times  belonged  to  said 
Greelv."  It  was  certainly  competent  to  prove  McCarty 's  statement 
that  the  money  paid  for  premiums  belonged  to  Greely.  In  view  of 
the  allegation  of  fraud  and  misrepresentation  of  McCarty  when  effect- 
ing  the  insurance  as  to  the  ownership  of  the  property  insured,  and 
considering  the  fact  that  the  possession  of  the  property  still  remained 
in  Greely,  notwithstanding  the  deed  to  McCarty,  we  are  of  the  opinion 
that  the  del  end  ant  had  the  right  to  prove  the  admissions  of  McCarty 
after  the  fire  occurred,  to  wit:  that  he  did  not  claim  the  amount  of  the 
iDSurauce,  that  the  premises  were  not  his,  and  that  he  never  had  an 
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insurable  interest  therein.  We  think  this  evidence  was  admissible, 
notwithstanding  McCarty's  title  had  been  received  in  evidence,  and 
the  bills  of  exceptions  were  well  taken. 

In  view  of  the  erroneous  ruling  of  the  court  concerning  the  intro- 
duction of  evidence,  it  becomes  necessary  to  remand  this  case. 

It  is,  therefore,  ordered  that  the  judgment  herein  be  annulled,  and 
that  this  cause  be  remanded  for  new  trial,  accoi*ding  to  law  and  the 
views  herein  expressed ;  appellee  paying  costs  of  appeal. 


No.  4455. 

The  State  ex  rel.  St.  Charles  Railroad  Company  v,  John 

CocKREM,  AdmlniKtrator,  and  als. 

The  civil  government  of  the  city  of  New  Orleans  can  not  be  permitted  to  deny  the  rights 
derived  by  the  relators  in  this  case  from  their  contract  with  said  city  on  the  groand  that 
it  was  under  military  authority  at  the  time,  when,  after  the  cessation  of  that  military 
authority,  those  rights  have  been,  in  part,  frequently  recognized  and  ratified  by  its  ordi- 
nances. That  contract  was  an  entirety.  The  city  had  no  right  to  sever  its  obligations, 
so  as  to  ratify  one  part  of  the  contract  and  reject  another. 

The  city,  having  for  a  number  of  years  received  without  objection  the  consideration  of  Uie 
contract,  sliould  not  be  heard  when  disputing  the  contract  itself. 

The  plea  that  the  parties  had  forfeited  the  right  of  way  by  voluntarily  abandoning  the  con- 
struction of  railroads  in  certain  streets,  and  by  failing  to  constrnct  said  roads  within  the 
time  limited  by  the  contract,  is  not  made  out,  when  proved  that  the}*  were  prohibited  to 
do  the  work  by  an  injunction  from  a  third  party ;  and  because  the  ipjunction  taken  in 
September,  1866,  was  not  dissolved  before  June,  1873,  it  is  not  to  be  Inferred  that  it  wis 
kept  so  long  in  force  by  the  wish  and  connivance  of  the  relators,  when  the  city  was  a 
party  to  the  iivjunctiou  suit,  and  having  the  same  right  to  push  the  case  that  the  relators 
had,  did  not  do  so. 

The  city  surveyor  was  bound,  when  called  upon,  to  furnish  the  requisite  lines  and  levels  for 
the  building  of  the  road — a  aiinisterial  duty  wbicli  was  imposed  upon  him  by  the  sixth 
section  of  the  original  ordinance  authoriziing  the  construction  of  the  road. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.     Dibhley 
J.    Breatix,  Fenner  &  Hally  for  relators  and  appellees.  Geo.  8,  Laeey, 
City  Attorney,  and  frank  N,  Butler,  for  defendants  and  appellants. 

Taliaferro,  J.  The  relators  set  forth  that  they  obtained  by  con- 
tract with  Nicholson  &  Co.  all  the  rights  and  privileges  the  latter  were 
entitled  to  ander  a  contract  with  the  City  of  New  Orleans,  entered 
into  in  December,  1865,  to  constrnct  a  railroad  to  connect  the  depot  of 
the  Ponltehartrain  Railroad  with  tliat  of  the  New  Orleans,  Jackson  and 
Great  Northern  Railroad ;  that  under  that  contract,  to  all  the  rights 
of  which  the  relators  are  subrogated,  it  is  provided  that  the  City  Sur- 
veyor shall  furnish  the  lines  and  levels  for  the  road  and  give,  in  hi8 
specifications,  full  directions  how  the  work  is  to  be  done,  the  kind  of 
material  to  be  used,  etc;  that  Nicholson  &,  Co.  completed  that  portion 
of  the  railroad  above  Canal  street,  and  which  relators  have  had  con- 
stantly in  operation,  paying  to  the  city  the  stipulated  bonus;  that 
relators  were  proceeding  according  to  contract  to  complete  the  portion 
of  the  road  lying  below  Canal  street  when  they  were  arrested  by  a 
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writ  of  injunction,  issaed  by  the  Fourth  District  Court  at  the  instance 
of  Romanzo  W.  Montgomery,  to  which  the  City  of  New  Orleans  was 
a  party ;  that  said  injunction  remained  in  force  until  June,  1872,  when 
it  was  dissolved ;   that  thereupon  the  relators  called  upon  the   City 
Surveyor  to  furnish  them  with  the  lines  and  levels  required  in  order 
that  they  might  commence  the  work,  and  were  refused  on  the  ground 
that  he  could  only  act  under  an  order  from  the  Administrator  of  Public 
Improvements  j  that  relators  then  applied  to  John  Cockrem,  Adminis- 
trator of  Public  Improvements,  for  the  same  purpose,  and  were  likewise 
refused  by  him.    The  relators  then  filed  a  petition  in  the  Eighth  Dis- 
trict Court,  praying  that  a  mandamus  issue  against  Cockrem,  the  Ad- 
ministrator of  Public  Improvements,  and  Bell,  the  City  Surveyor,  to 
compel  them  to  furnish  the  lines  and  levels  required.    To  this  proceed- 
ing the  city  of  New  Orleans  and  C.  E.  Girardey  and  others,  to  whom 
the  citv  in  November,  1871,  had  granted  the  privilege  of  constructing 
the  unfinished  portion  of  the  railroad,  were  made  parties.    A  rule  ni»i 
was  granted.    To  this  Cockrem  and  Bell  responded,  denying  all  right 
in  the  relators  to  be  furnished  with  the  lines  and  levels  they  demanded^ 
They  deny  that  the  relators  derived  any  right  from  the  assignment  to 
them  from  Nicholson  &  Co.,  who  derived  no  right  from  the  alleged 
contract  they  made  with  the  city  in  1865  and  1866,  the  same  having 
been  entered  into  in  contravention  of  a  prohibitory  order  rendered  by 
the  military  authority  then  paramount  in  the  State.     That  the  relators- 
connived  at  the  injunction  proceeding  of  Montgomery,   which  was. 
illegally  and  wrongfully  kept  in  existence  for  several  years  in  order 
that  the  relators  might  obtain  an  undue  advantage ;  that  the  city  of 
New  Orleans,  considering  the  invalidity  of   the  pretended  grants^ 
privileges  and  franchises  asserted  by  the  relators  and  the  waiver,  nou- 
oser,  negligence  and  abandonment  of  the  same  on  the  part  of  the  rela- 
tors, conveyed  the  right  of  way  and  the  consequent  right  to  lines  aud 
levels  to  the  streets  in  controversy  to  other  parties  with  whom  the 
relators  can  not  legally  interfere.    Respondents  object  that  the  law 
does  not  authorize  the  issuing  the  writ  of  mandamus  in  the  case  at 
bar.     Girardey  &  Co.  adopted  all  the  defenses  set  up  by  the  City  Sur- 
-vejoT  and  the  Administrator  of  Public  Improvements.     The  rule  was 
made  absolute  and  the  court  ordered  that  John  Cockrem,  Administra- 
tor of  Public   Improvements,  furnish  to  the  relators  the  lines  and 
levels  required  to  enable  them  to  construct  the  road  according  to  the 
specifications  in  the  original  contract. 

From  this  judgment  the  respondents  appealed. 

On  the  part  ot  the  defendants  it  is  contended  that  the  city,  having 
repudiated  the  contracts  with  Nicholson  &  Co.,  and  the  pretended 
rights  of  their  subrogees  the  St.  Charles  street  Railroad  Company,  in 
so  far  as  these  contracts  accorded  the  right  of  way  lor  a  railroad  on 
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Royal  and  Bourbon  streets;  and  moreover  the  city  authorities  having 
entered  into  contracts  with  Girardey  and  others  for  the  construction  of 
a  railroad  on  those  streets,  no  city  officer  had  any  right  to  disregard 
such  action  o&the  municipal  authorities,  and  consequently  no  authority 
to  furnish  the  relators  with  the  lines  and  levels  they  required.  That 
under  the  existing  state  of  facts  the  furnishing  to  the  relators  the  facili- 
ties they  demand,  so  far  from  being  a  mere  ministerial  du*y  which  the 
proper  officer  might  by  mandamus  be  compelled  to  perform,  would  be 
a  violation  of  his  duty  and  a  setting  at  naught  the  will  of  the  corpo- 
rate authorities.  That  the  relators  can  not,  therefore,  in  this  case,  pro- 
ceed by  mandamus. 

In  defense  it  is  set  up,  that,  by  a  military  order  rendered  by  General 
Can  by,  on  the  ninth  of  February,  1866,  the  several  bureaus  of  the 
municipal  government  of  the  eity  of  New  Orleans,  created  by  and 
acting  under  military  authority,  were  Injoined  and  prohibited  from 
granting  any  franchise  or  right  to  corporations,  for  a  term  extending 
beyond  such  period  as  the  civil  government  of  the  city  maybe  reorgan- 
ized and  re-established  un<ier  and  in  conformity  to  the  constitution 
and  laws  of  the  State ;  and  that  no  grant  of  that  character  should  ex- 
tend beyond  the  time  when  tue  questions  relative  to  those  rights  may 
be  determined  by  competent  authority. 

To  this  it  is  answered  that  the  ordinances  of  the  city  authorities 
authorizing  the  building  of  this  railroad  and  the  contract  entered  into 
in  conformity  therewith,  between  the  city  and  Nicholson  &  Co.,  for 
the  building  of  the  same,  took  place  before  the  military  order   of 

*  Gent^ral  Canby  was  rendered,  and  that  nothing  in  that  order  justifies 
the  conclusion  that  it  intended  to  annul  that  or  any  other  contract  of 
the  kind  entered  into  prior  to  its  promulgation  ;  and  that  the  order  of 
General  Canby  of  February  9,  I86f),  was  so  understood,  for  the  city  by 
ordinance  of  sixteenth  of  December,  1867,  after  the  transfer  of  the 
contract  by  Nicholson  &  Co.  to  the  St.  Charles  Street  Railroad  Com- 
pany expressly  substituted  the  latter  to  all  the  rig)its,  privileges  and 
obligations  of  Nicholson  &  Co.  in  their  contract  And  later  still,  on 
the  twenty-sixth  ot  July,  1870,  the  city,  by  an  ordinance  to  tliat  effect, 

,  allowed  the  St.  Charles  Street  Railroad  Company  to  make  certain 
alterations  the  company  desired  to  make  in  the  track  of  the  road. 
Besides,  it  is  shown  that  the  city,  by  ordinance  of  eleventh  May,  1869, 
reduced  the  bonus  to  be  paid  on  a  certain  consideration.  It  is  further 
shown  that  the  St.  Charles  Street  Railroad  Company  have  been  con- 
stantly operating  that  part  of  the  said  road  lying  above  Canal  street 
ever  since  they  acquired  it  under  the  contract  with  Nicholson  &  Co.» 
and  that  the  city  has  regularly  received  the  stipulated  bonus  on  pas- 
sengers carried  without  objection.  It  seems,  then,  as  contended  by 
the  relators,  that  the  civil  government  of  the  city  since  the  termina 
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tioQ  of  tbe  military  authority,  has  frequently  recogDized  and  ratified 
by  its  ordinances  the  rights  of  the  relators  under  the  Nicholson  con- 
tract. That  contract  was  an  entirety,  embracing  as  wejl  the  line  of 
the  road  below  Canal  street  as  that  portion  above  it.  The  city,  it 
would  seem,  has  no  right  to  sever  its  obligations,  to  ratify  one  portion 
of  its  contract  and  reject  another.  The  right  of  way  was  not  given  to 
Nicholson  &  Co.,  but  was  sold  to  them,  and  the  consideration  was  not 
only  that  they  should  incur  the  expense  of  building  the  railroad,  but 
also  that  they  should  pay  to  the  city  a  certain  bonus  or  percentage 
upon  the  fare  of  each  passenger  carried.  This  bonus  it  appears  has 
been  regularly  paid  by  Nicholson  &  Co.  and  their  subrogees,  and  been 
received  by  the  city  as  the  consideration  of  the  contract  between  the 
•city  and  Nicholson  &  Co.  The  city  having  for  a  number  of  years 
received  without  objection  the  consideration  of  its  contract  should  not 
DOW  be  heard  to  dispute  the  contract  itself. 

On  the  part  of  the  city  it  is  held,  that  the  relators,  if  they  ever  had 
the  right  of  way  for  a  road  below  Canal  street,  along  Bourbon  and 
Royal  streets,  have  forfeited  it  by  virtually  abandoning  the  construc- 
tion of  the  road  along  those  streets,  and  have  failed  to  construct  the 
road  within  the  time  required  by  the  contract.  It  is  in  proof,  that 
Montgomery,  a  property  holder  on  Royal  street,  obtained  an  injunction, 
in  September,  1866,  prohibiting  the  building  of  the  contemplated  road 
on  that  street,  and  that  this  injunction  was  not  dissolved  until  June, 
1872.  We  are  unable  to  find  in  the  evidence  anything  making  good 
the  charge  of  the  defendants,  that  the  injunction  was  kept  in  force  so 
long  by  the  wishes  and  by  the  connivance  of  the  relators.  The  city 
was  a  party  to  this  injunction  suit,  and  had  the  same  right  to  push  the 
«ase  to  trial  that  the  relator  had,  but  did  not  do  so. 

We  conclude  that  the  city  was  without  authority  to  enter  into  the 
contract  with  Girardey  and  others,  granting  to  them  the  right  of  way 
to  construct  below  Canal  street  the  road  projected  originally  by  the 
•contract  of  the  city  with  Nicholson  &  Co.,  which  contract  was  after- 
ward extended  and  entered  into  with  the  relators.  The  contract  made 
with  the  relators  being  valid  and  binding,  their  rights  under  it  cannot 
be  affected  by  the  subsequent  agreement  between  the  city  and  Girardey 
•&  Co.  The  latter  party,  when  cited,  came  forward,  and,  without 
exception,  answered  to  the  merits  of  the  case.  The  city  surveyor  was 
bound,  when  called  upon,  to  furnish  the  requisite  lines  and  levels  for 
the  building  of  the  road,  a  ministerial  duty,  which  was  imposed  upon 
him  by  the  sixth  section  of  the  original  ordinance  authorizing  the 
•construction  of  the  road.  The  proceeding  in  this  case  by  mandamus 
«eems  not  to  be  irregular. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
j^ffirmedi  with  costs. 
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No.  3581. 
James  Hugh  v.  Joseph  Hernandez  and  al. 

The  action  against  the  siiTeties  of  a  sheriff  for  money  collected  by  him  and  not  accoimted  for 
to  the  party  entitled  to  it,  ia  barred  by  the  prescription  of  two  years.  Revised  Statatea 
of  1870,  section  2816. 

The  law  has  not  given  the  sammary  remedy  by  rule  against  sureties  on  a  sheriff's  bond,  and 
where  the  rule  was  made  absolute,  and  in  a  subsequent  action  of  cullity,  saJd  judgment 
was  set  aside  on  the  ground  that  no  citation  had  been  served  on  the  parties,  the  prescrip- 
tion of  two  years  was  not  interrupted  by  the  instituting  of  such  a  proceeding  against  the 
parties 

APPEAL  from  tfae  Eighth  District  Coart,  parish  of  Orleans.    Dibble, 
J.    J.  A  Barilette,  for  plaintiff  and  appellant.      Charvet  dt  Duplan- 
tier,  J*.  Duvigneaud  and  JEJ.  Bermudezj  for  defendants  and  appellees. 

Taliaferro,  J.  This  is  an  action  against  the  sureties  of  a  sheriff,, 
to  compel  them  to  pay  a  sam  of  money  alleged  to  have  been  re- 
ceiyed  by  him  acting  in  his  official  capacity,  and  which  he  neglected 
to  pay  over  to  the  plaintiff,  who  claims  that  he  is  entitled  to  receive 
it. 

^he  defense  is  placed  on  several  grounds,  one  of  which,  and  the  one 
we  deem  most  important,  is  prescription.  The  plea  of  prescription  of 
two  years  was  sustained  by  the  court  below,  and  the  suit  dismissed* 
The  plaintiff  has  appealed. 

The  facts  are  as  follow :  In  1866,  Bienvenu^  sheriff  of  the  parish 
of  Orleans,  sold  certain  stocks,  seized  under  execution,  from  the  sale  of 
which  he  realized  the  sum  of  $6232  50.  The  salei  was  made  on  ihe 
twenty- sixth  of  March,  1866,  and  on  the  next  day  a  rule  was  taken  on 
the  sheriff  to  show  cause  why  he  should  not  pay  over  the  money  so 
received  to  Joseph  Lalande,  a  party  setting  up  a  claim  to  it.  On  trial 
of  the  rule,  on  the  sixteenth  May,  1866,  it  was  dismissed,  but  the 
pheriff  was  ordered  to  pay  over  the  money  to  Ingraham,  the  judgment 
creditor,  at  whose  instance  the  seizure  and  sale  of  the  stocks  were 
made,  and  who  transferred  the  judgment  and  all  his  rights  under  it  U> 
the  plaintiff.  On  the  third  of  July,  1867,  the  sheriff  having  failed  to 
pay,  a  rule  was  taken  on  his  sureties,  to  show  cause  why  they  should 
not  be  condemned  in  solido  with  him.  On  the  third  of  December,  1867^ 
this  rule  was  made  absolute,  and  the  sureties  were  accordingly  con- 
demned in  solido  with  the  sheriff,  to  pay  the  money.  Subsequently  an 
action  of  nullity  was  brought  to  set  aside  this  judgment,  on  the  ground 
that  no  citation  had  been  served  upon  the  sureties.  The  judgment 
was  annulled  on  that  ground,  on  tlie  twelfth  January,  1869,  and  the 
decree  of  the  Fifth  District  Court  annulling  it,  was  confirmed  on 
appeal  to  this  court.  See  22  An.  245.  On  the  twelfth  of  May,  1870» 
the  present  suit  was  brought. 

The  defendants,  therefore,  say  that  between  the  twenty- seventh  of 
March,  1866,  or  the  sixteenth  of  May,  1866,  or  the  third  of  July,  1867^ 
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and  the  twelfth  of  May,  1870,  more  than  two  years  have  elapsed,  and 
that  the  sureties  are  discharged  under  the  law  invoked  by  them.  Ray's 
Revised  Statutes,  section  3546.  '*  The  sheriff  and  their  securities  shall 
be  able  to  prescribe  against  their  acts  of  misfeasance,  nonfeasance, 
costs,  offenses,  and  quasi  offenses  after  the  lapse  of  two  years  from 
the  day  of  omission  or  commission  of  the  acts  complained  of." 

But  the  plaintiff  contends  that  his  suit  is  not  for  damages  arising 
fi'om  negligence  nor  for  misfeasance  or  nonfeasance ;  neither  is  it  for 
offenses  or  quasi  offenses,  nor  for  any  act  mentioned  in  the  law  pre- 
scribed by  two  years — but  that  it  is  simply  for  money  the  sheriff  has 
received  while  acting  as  mandatary,  or  depositary,  or  sequestrator. 
That  in  executing  the  writ  under  which  he  received  the  money  he 
acted  as  the  judicial  agent  of  the  plaintiff,  and  reiers  to  2  L.  R.  280 
and  to  the  case  of  Spalding  &  Rogers  v.  John  P.  Walden  et  al.,  23 
An.  474. 

The  plaintiff  holds  further  that  if  the  prescription  of  two  years  were 
applicable  to  a  case  like  this  it  was  interrupted  b^*^  the  rule  taken  on 
the  sheriff  and  his  sureties  on  the  third  of  July,  1867,  wliich  waa 
served  on  the  sheriff  and  all  the  sureties.  On  the  first  ground  we 
think  the  authorities  cited  are  not  in  point.  The  facts  of  the  case  in 
23  An.  differ  materially  from  those  presented  in  the  case  before  us.  In 
that  case  the  suit  was  for  money  received  by  the  sheriff  during  tlie 
late  war  and  put  in  bank  for  the  owners,  who  were  absentees;  the 
sheriff,  by  reason  of  military  orders  then  in  force,  was  unable  to  with- 
draw tlie  deposit  to  settle  the  claim.  The  act  of  the  sheriff  was  held 
to  be  neither  an  act  of  misfeasance  or  nonfeasance,  nor  was  the  suit 
placed  on  that  ground.  In  the  case  under  consideration  the  petition 
of  the  plaintiff  charges :  '^  That  the  said  Bienvenu,  sheriff,  failing  to 
pay  over  the  proceeds  of  the  sale  on  demand  being  made  for  that  pur- 
pose, a  rule  was  taken  upon  him  by  petitioner  and  notice  thereof  given 
to  said  sureties,  an«l  on  the  third  of  December,  1867,  judgment  was 
rendered  on  said  rule  against  the  said  sheriff  for  $3343  18,  with  in- 
terest, etc.,  in  favor  of  petitioner;  that  on  said  judgment  execution 
issued  and  was  returned,  no  property  found,"  etc.  The  sheiiff  had  sold 
certain  stocks  seized  under  the  execution  issued  upon  the  judgment  of 
the  plaintifTs  transferrer,  received  a  large  sum  of  money  in  cash,  and 
after  an  order  of  court  to  pay  it  over  to  the  party  entitled  to  it  he 
declined  and  failed  to. comply  with  the  order,  and  an  execution  issued 
against  him  was  returned  nulla  bona. 

On  the  second  ground,  that  the  service  of  the  rule  interrupted  pre- 
scription. In  the  action  to  annul  the  judgment  rendered  on  the  third 
of  July,  1867,  it  was  decided  that  the  law  has  not  given  the  summary 
remedy  by  rule  against  sureties  on  a  sheriff's  bond.  That  the  want  of 
citadon  of  the  sureties  was  fatal  since  they  did  not  answer  or  other- 
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wise  waive  citation.    There  having  been  no  citation  there  was  no  inter- 
ruption of  prescription.    6  Rob.  142,  2  An.  927. 

We  think  the  judgment  of  the  court  below  was  correctly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  tliat  the  judgment  of 
the  District  Court  be  affirmed  with  costs.    Ifohler  v.  Walden,  23  Ai^j^f^ 
l^ef^  V.  LedM^KS4  An^Fuqua,  Administrator,  v.  Young  &  Knighton, 
14  An.  216 ;  3  R.  297. 


On  Rehearing. 

Morgan,  J.  Another  and  a  careful  examination  of  the  opinion  here- 
tofore pronounced  by  us  in  this  case,  has  only  satisfied  us  that  the 
^conclusions  to  which  we  came  originally  are  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former  judg- 
ment remain  undisturbed. 


Wyly,  J.,  dissenting.  In  this  case  the  question  is.  Is  the  action 
against  the  sheriff  and  his  securities  to  compel  him  to  pay  over  the 
money  he  has  coll<»cted  barred  by  the  prescription  of  two  years? 

'*  The  sheriffs  and  their  securities  shall  be  able  to  prescribe  against 
their  acts  of  misfeasance,  nonfeasance,  costs,  offenses  and  quasi  offenses, 
after  the  lapse  of  two  years  from  the  day  of  the  omission  or  commis- 
sion of  the  acts  complained  of."  Revised  Statutes  of  1870,  section 
2816. 

Now,  the  cause  of  the  obligation  sought  to  be  enforced  against  the 
sheriff  and  his  securities  is  not  an  act  of  omisMon  or  commission  of 
some  wrong  on  the  part  of  the  sheriff.  Nor  did  the  obligation  sought 
to  be  enforced  spring  from  an  offense  or  quasi  offense.  It  had  its 
origin  in  a  quasi  contract.  The  moment  the  money  fell  into  the  hands 
of  the  sheriff,  he  incurred  a  legal  obligation  to  preserve  it,  and  to 
restore  it  to  the  owner  at  the  end  of  the  suit.  In  getting  the  money 
the  sheriff  certainly  committed  no  act  of  misfeasance  nor  nouieasance, 
nor  an  offense  nor  a  quasi  offense.  Yet  the  very  getting  of  it  created 
the  obligation  now  sought  to  be  enforced.  The  plaintiff  is  now  asking 
the  sheriff  to  perform  the  obligation  that  lie  then  incurred. 

The  difficulty  in  this  case  only  arises  from  mistaking  the  reason  for 
the  suit  for  the  cause  of  the  obligation.  The  cause  of  the  obligation  is 
one  thing,  and  the  reason  for  the  suit  is  another.  The  sheriff  failed  or 
refused  to  pay  over  the  money;  this  was  the  reason  for  the  suit,  but 
not  the  cause  of  the  obligation.  The  obligation  existed  long  before 
there  was  any  failure  or  refxisal  to  pay  over  the  money. 

Hence  the  obligation,  which  the  defendants  insist  is  discharged  by 
prescription,  is  not  an  obligation  arising  from  the  refusal  or  failure  of 
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the  sheriff  to  pay  over  money.     It  existed  from  the  moment  the  sheriff 

received  the  money,  and  this  suit  is  to  compel  the  performance  of  that 

obligation. 

Now,  Itecaase  the  law  allows  the  sheriff  and  his  secarities  to  prescribe 

against  his  acts  of  omission  and  commission,  shall  we  extend  tliat  pre- 
scription to  obligations  arising  from  a  quasi  contract?  I  think  not. 
Xiaws  of  prescription  are  strieH  juris,  and  are  never  extended  by  im- 
plication. 

I  adhere  to  the  opinion  of  this  coart  on  this  qnestion  in  Spalding  & 
Sogers  V.  Walden,  23  An.  474;  and  I  believe  upon  that  authority. and 
upon  principle  that  the  judgment  of  the  majority  ot  the  court  is  wrong. 
I  therefore  dissent. 


No.  4657.  ^  ,gsj 

Merchants'  Mutual  Insurance  Company  v.  Samuel  Jamison.        25  363 

114    824 

"Wliere  the  evidence  shows  that  A  owed  the  Merchants'  Mntnal  Insnranoe  Company  ten 
thousand  dollars ;  that  he  executed  in  favor  of  said  company  a  mortgage  of  fifteen  thou- 
sand dollars  to  secure  the  payment  of  two  promissory  notes,  one  for  110,000  and  the 
other  for  ISOOO,  to  the  order  of  the  maker  and  indorsed  in  hlank;  that  he  tried  to  have 
the  company  to  discount  these  notes  and  pay  itself  out  of  the  proceeds ;  that  the  company 
took  the  ten  thousand  dollar  note,  hut  returned  the  five  thousand  dollar  note  to  the 
maker ;  and  that  B  became  the  owner  of  it  in  good  faith  and  for  a  valuable  consideration ; 

Held — That  on  the  Merchants*  Mutual  Insurance  Company  foreoloaing  the  mortga^te  for  the 
ten  thoiu«and  dollar  note  and  becoming  the  purchaser  of  the  property  at  sheriff's  sale,  it 
had  no  right  to  curtail  that  mortgage  to  its  advantage ;  that  there  was  no  extinguishment 
thereof  by  confusion,  and  that  B  had  a  right  to  one-third  of  the  net  proceeds  of  the  sale. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans,     Saucier, 
J.     Albert  Voorhies,  for  plaintiff  and  appellee.     Semmes  &  Mott, 
for  John  A.  Turnell,  holder  of  concurrent  mortgage,  appellant. 

Ludeling,  C.  J.  Samuel  Jamison  executed  a  mortgage  to  secure 
two  promissory  notes,  one  for  ten  thousand  dollars,  and  the  other  for 
'five  thou.4and  dollars,  payable  to  the  order  of  the  maker,  and  by  him 
indorsed  in  blank.  The  mortgage  was  in  favor  of  the  Merchants' 
Mutual  Insurance  Company. 

The  evidence  shows  that  Jamison  owed  the  Insurance  Company  ten 
thousand  dollars,  that  he  executed  this  mortgage  for  fifteen  thousand 
•dollars  and  tried  to  get.  the  company  to  discount  the  notes  and  pay 
itself  out  of  the  proceeds.  The  Company  took  the  ten  thousand  dol- 
lar note,  but  refused  to  discount  the  paper,  and  returned  the  five 
thousand  dollar  note  to  the  maker,  who  disposed  of  it,  and  John  A. 
Turnell  became  the  owner  of  it  in  good  faith  before  maturity  and  for  a 
valuable  consideration. 

The  Merchants'  Mutual  Insurance  Company  foreclosed  the  mortgage, 
to  enforce  the  payment  of  the  ten  thousand  dollar  note  and  became 
the  purchaser  of  the  property  at  sheriff's  sale  for  the  price  of  ten 
thousand  dollars. 
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The  compaDy  then  took  a  rule  on  John  A.  Turnell,  the  holder  of  the 
other  Dote,  to  show  cause  why  the  mortgagu  should  not  be  canceled, 
on  the  ground  that  the  plaintiff  had  been  the  holder  of  both  of  the 
notes,  and  that  one  of  the  notes  had  been  returned  by  them  to  the 
maker,  and  was  thus  extinguished  by  confusion,  and  having  been 
re-is8ued  by  the  debtor,  was  but  an  ordinary  debt  in  the  hands  of  the 
holder.  To  this  Turuell  answered  that  he  had  purchased  the  note  in 
good  faith,  before  maturity  and  for  a  valuable  consideration,  and 
claimed  his  pro  rata  of  the  proceeds  of  the  sale,  as  the  holder  of  one 
of  the  notes  secured  by  the  mortgage. 

Tlie  error  of  the  plaintiff  is  in  supposing  the  Merchants'  Mutual 
Insurance  Company  was  ever  the  holder  or  owner  of  the  five  thousand 
dollar  note,  or  that  the  note  was  ever  returned  to  the  maker,  after  it 
was  issued.  It  was  offered  to  the  company  for  discount,  but  they 
refused  it.  But  this  refusal  to  discount  this  note  did  not  prevent  the 
maker  from  selling  it  elsewhere  as  a  note  secured  by  the  mortgage. 
The  mortgage  was  for  fifteen  thousand  dollars;  by  refusing  to  discount 
the  five  thousand  dollar  note,  the  Merchants'  Mutual  Insurance  Com- 
pany could  not  curtail  that  mortgage  to  its  advantage  and  the  disad- 
vantage of  the  mortgageor. 

The  judgment  of  the  lower  court,  practically  decreeing  that  the  note 
held  by  John  A.  Turnell  was  not  secured  by  said  mortgage,  is  erro- 
neous. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  set  aside,  and  that  there  be  judgment  in  favor  of  defendant 
against  the  plaintiff  for  one-third  of  the  net  proceeds  of  the  sale  of  the 
mortgaged  property,  to  wit,  for  the  sum  of  three  thousand  one  hun- 
dred and  thirty-six  dollars  and  forty-four  cents,  and  costs  of  both 
courts. 

Rehearing  refused. 


No.  4700. 
John  E.  Breaux  v.  J.  B.  Lejeunb. 

This  is  a  controversy  for  the  office  of  sheriff  of  the  parish  of  Pointe  Conpee.  The  snit  i» 
brought  in  plaint- ff's  own  name.  He  mistook  his  remedy.  The  proceeding  should  have 
been  under  the  "  Intrusion  Act."   It  was  not  authorized  by  act  No.  41,  of  tbe  acts  of  1873. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.  HeweSf  J.  WicMiffe  <Sc  Fisher,  Farrar  <&  Montgomery,  for 
plaintiff  and  appellee.  E.  PldlUpa  and  A.  D,  M.  RaraUoUf  for  defend- 
ant and  appellant. 

Wyly,  J.  This  is  a  controversy  for  the  office  of  sheriff  of  the  par- 
ish of  Pointe  Coupee,  and  from  the  judgment  decreeing  the  plaintiff 
to  be  the  legal  sheriff,  the  defendant  appeals. 
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The  suit  is  brought  in  plaintiff's  own  name.  We  think  he  has  mis- 
taken his  remedy.  The  proceeding  should  have  been  under  the 
'* Intrusion  Act."  Hays  v.  Thompson,  21  An.  655 j  State  v,  Delassize, 
HI  An.  710;  State  v,  Dranguet,  23  An.  784. 

The  suit  was  not  authorized  by  act  No.  41  of  the  acts  of  1873,  as 
claimed  by  the  plaintiff. 

It  is,  therefore,  ordered  that  the  judgment  herein  be  annulled:  and 
it  is  now  ordered  that  the  injunction  be  dissolved,  and  this  suit  be  dis- 
missed, at  plaintiff's  costs  in  both  courts. 


No.  :»30. 

•Charles  Hodges  v,  Graham,  Hodges  &  Co.,  in  Liquidation.    £.  J. 

Hart,  Garnishee. 

The  garnishee  is  a  stakeholder,  and  on  his  answers  the  jadgment  should  he  for  or  against 
him.  He  has  no  interest  in  the  contest  between  the  creditor  and  debtor.  But  where  the 
object  of  a  motion  to  strike  out  part  of  the  answers  of  the  garnishee  and  of  the  traverse 
of  the  answers,  is  to  attack  the  settlement  made  between  the  garnishee  and  the  judg- 
ment debtor,  the  garnishee  mnst  be  permitted  to  explain  that  he  holds  the  thing  at- 
tempted to  be  seized,  by  virtae  of  a  title  acquired  by  a  settlement  between  himself  and 
his  debtor. 

'The  plidntiff  can  not  be  allowed  to  change  his  garnishment  process  into  a  revocatory  action. 
His  remedy  is  by  a  direct  action. 

The  garnishee  can  not  be  divested  of  his  possession  and  alleged  ownership  through  any 
process  which  would  deprive  him  of  explanations  and  defenses  allowable  in  a  direct 
action  by  the  judgment  debtor  to  recover  his  property. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
monty  J.  Henry  B,  Kelly,  Walter  H.  Rogers  and  TT.  W.  Howe  for 
plaintiff  and  appellant.  Semmes  dMott  for  garnishees.  H,  R.  Schmidt 
curator  ad  hoc. 

Kbnnard,  J.  The  plaintiff,  Charles  Hodges,  having  obtained  on  the 
nineteenth  of  June,  1871,  a  judgment  against  Graham,  Hodges  &  Co., 
in  liquidation,  and  the  several  members  of  tbe  firm,  Augustas  C.  Gra- 
ham, Charles  £.  Goodwyn  and  William  R.  Hodges,  for  the  sum  of  fifteen 
thousand  eight  hundred  and  forty-three  dollars  and  ninety-five  cents, 
issued  a  ^. /a.,  and  garnisheed  E.  J.  Hart  &  Co.,  a  commercial  firm, 
domiciled  in  New  Orleans,  addressing  to  them  twelve  original  and  nine 
supplemental  interrogatories  of  a  most  comprehensive  character. 

The  garnishees  made  answers  to  the  twelve  original  interrogatories, 
and  under  the  ninth  and  twelfth  answers  set  up  the  following  special 
explanations  as  defenses,  to  wit : 

First — We  accounted  for  said  consignments  by  settlements  made 
-with  Charles  E.  Goodwyn  on  the  fifteenth  March,  1865,  after  the  disso- 
lution of  the  firm  of  Graham,  Hodges  &  Co.,  which  had  taken  place 
first  of  June,   1864;    this  settlement  made  by  said    Goodwyn    was 
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acquiesced  in  by  all  the  members  of  the  firm,  and  it  was  made  under 
the  following  circumstances :  Charles  E.  Goodwyn  at  the  time  was- 
largely  a  creditor  of  his  firm  on  settlement  with  his  copartners.  Gra- 
ham's account  was  balanced  and  there  was  nothing  to  his  credit,  and 
W.  R.  Hodges  was  in  no  better  condition,  while  Goodwyn  was  largely 
a  creditor  as  above.  We  were  not  only  creditors  ot  Graham,  Hodges- 
&  Co.,  but  also  creditors  of  Goodwyn  iadividually.  Grabum,  Hodgea 
&  Co.  were  indebted  to  us  on  several  accounts,  viz :  for  advances  on 
brandy  consigned  on  joint  account :  for  advances  on  whisky,  on  gen- 
eral mercliandise  account  and  for  loans.  The  brandy  account  lias  been^ 
closed  by  a  compromise  made  with  Charles  Hodges,  the  plaintiff  in- 
this  suit,  with  the  assent  of  W,  R.  Hodges,  as  appears  by  a  copy  of 
said  compromise  '*of  suit  No.  5198  in  the  United  States  Circuit  Court 
in  the  District  of  Louisiana,  hereto  annexed,  marked  '  C '' 

Second — That  '*  the  indebtedness  to  them  on  general  account  and 
loans,  as  appears  by  their  own  books,  amounts  to  a  very  large  sum  of 
money,  greatly  exceeding  the  value  of  the  whisky,  after  deducting  the 
special  advances." 

Third — *'That  said  settlement  cannot  be  attacked  by  garnishee  pro- 
cess, and  that  the  only  mode  in  which  its  validity  can  be  questioned, 
is  by  direct  action." 

Fourth — That  Ciiarles  Hodges,  having  at  the  time  it  was  made,  full 
knowledge  of  said  settlement  when  made,  or  shortly  afterward,  is 
estopped  from  attacking  it. 

Fifth — That  Charles  Hodges,  plaintiff,  is  not  now,  and  was  not  at  the 
time  he  instituted  suit  in  this  court,  and  has  not  been  since  twenty- 
seventh  September,  1864,  a  creditor  of  Graham,  Hodges  &  Co.;  that  on 
the  contrary,  on  the  twenty- seventh  September,  1864,  he  was  a  debtor 
^  Graham,  Hodges  &  Co.  in  a  sum  exceeding  $15,000,  on  a  general 
balance  of  accounts. 

Sixth — That  this  judgment  was  obtained  by  the  fraud  and  coDusioD 
of  W.  R.  Hodges  with  the  plaintiff,  Charles  Hodges,  his  brother. 

Seventh — That  W.  R.  Hodges  had,  on  his  own  petition,  November 
21,  1868,  been  adjudicated  a  bankrupt,  in  New  Yoik;  that  on  his 
schedule  then  filed,  his  brother,  Charles  Hodges,  was  not  recognized  as 
a  creditor,  nor  did  he  place  this  alleged  claim  against  these  garnishees 
as  an  asset  on  his  schedule;  that  Wm.  R.  Hodges  was  a  witness  in  this 
suit,  made  no  defense,  swore  to  the  loss  of  the  firm's  books  by  fire. 

The  answer  to  the  above  twelve  interrogatories,  except  those  to  the- 
second,  third,  fourth  and  fifth,  were  traversed,  and  nine  supplemental- 
interrogatories  filed.  I 

A  motion  was  then  made  by  plaintiff's  attorney  that  the  garnishees 
show  cause  why  *'so  much  of  their  answers  as  set  up  pleas  or  defenses 
for  the  original  defendants,  and  attacks  the  judgnent  under  which  EL 
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J.  Hart  &  Co.  have  been  garnisheed,  slionld  not  be  stricken  oat  as- 
irrelevant  and  inadmisfiible.'*  Also  to  show  cause  why  they  should 
not  make  full  and  prompt  answers  to  all  interrogatories,  original  and 
Bupplemeutal,  under  penalty  of  having  them  taken  for  confessed.  This 
rule  was  made  absolute,  so  far  as  to  compel  the  garnishees  to  answer,. 
had  the  court  a  qua  refused  tlie  prayer  to  strike  out,  reserving  the  right 
to  determine  whether  the  answers  are  relevant  or  irrelevant. 

A  motion  for  a  new  trial  was  made  upon  this  order  compelling 
prompt  and  more  explicit  answers,  which  prevailed,  and  on  the  twen- 
ty-ninth February,  1872,  the  original  rule  of  twentieth  December, 
1871,  taken  by  plaintiff'  to  compel  answers  was  dismissed. 

From  the  judgment  dismissing  this  rule  this  appeal  is  taken. 

The  plaintiff  invokes  the  well  settled  principle  of  law  that  garnishees- 
are  mere  stakeholders,  bound  to  disclose  the  truth.  As  to  them  the 
question  is,  are  they  indebted  and  can  they  safely  pay  t  They  are  not, 
as  garnishees,  permitted  to  interfere  between  plaintiff  and  defendant. 
This  doctrine  is  too  well  settled  to  need  repetition. 

The  indebtedness  being  acknowledged,  the  garnishee  can  not  be 
heard  to  urge  any  plea  to  protect  the  judgment  debtoi,  but  where  the 
question  of  his  (the  garnishee's)  indebtedness  is  an  open  one,  he  can 
not  be  deprived  of  any  substantial  defense  by  reason  of  the  form  of 
action  selected  by  the  judgment  creditor. 

In  answer  to  the  first  interrogatory  the  garnishees  deny  any  and  all 
indebtedness  to  the  judgment  debtors,  Graham,  Hodges  &  Co. 

In  answer  to  the  ninth,  they  explain  how  their  accounts  were  closed,, 
allege  a  settlement  acquiesced  in  by  the  firm  and  afterwards  a  com- 
promise. 

To  enforce  the  strict  rule  invoked  by  plaintiffs  against  the  gar- 
nishees, would  deprive  them  of  whatever  force  there  may  be  in  these 
explanations. 

The  third  person  can  not  be  divested  of  his  possession  and  alleged 
ownership  by  the  plaintiff,  though  any  process  which  would  deprive 
him  ot  explanations  and  defenses  allowable  in  a  direct  action  by  the 
judgment  debtor  to  recover  his  property. 

Judgment  affirmed. 

Rehearing  granted. 

On  Rehearing. 

LuDELiNG,  C.  J.  In  our  former  opinion  we  said  :  "The  indebtedness 
being  acknowledged,  the  garnishee  can  not  be  heard  to  urge  any  plea 
to  protect  the  judgment  debtor,  but  where  the  question  of  Ids  (the 
garnishee's)  indebtedness  is  an  open  one,  he  can  not  be  deprived  of 
any  substantial  defense  by  reason  of  the  form  of  action  selected  by 
the  judgment  creditor."  After  reconsidering  this  case,  we  doubt  the 
accuracy  of  that  statement. 
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The  garnishee  is  a  stakeholder,  and  on  his  answers  the  judgment 
«hould  be  for  or  against  him.  He  has  no  interest  in  the  contest  be- 
tween the  creditor  and  the  debtor.  Of  coarse,  the  falsity  of  bis 
answers  may  be  shown  if  he  lias  answered  untraly.  Bat,  in  this  case, 
the  object  of  the  motion  to  strike  out  part  of  the  answers  of  the  gar- 
nishees and  of  the  traverse  of  the  answers  is  to  attack  the  settlement 
made  between  the  garnishees  and  the  judgment  debtor.  The  plaintiff 
-^*  denies  the  truth  of  any  and  all  the  matters  therein  set  forth  by  way 
ot  plea  or  defense  of  the  original  defendants,  or  as  grounds  of  attack 
upon  the  judgment  under  which  they  have  been  garnished;  avers  that 
at  the  time  of  service  of  interrogatories  upon  them,  and  now,  £.  J. 
Hart  &  Co.,  were  and  are  indebted,  to  Graham,  Hodges  &  Co.,  in 
liquidation,  iti  an  amount  sufficient  to  satisfy  the  juiJgment  in  this  case; 
denies  that  there  is  or  was  any  balance  of  account  due  £.  J.  Hart  & 
Co.,  by  the  defendants,  and  avers  that  the  amounts  actually  received 
by  E.  J.  Hart  &  Co.,  as  proceeds  of  the  whiskies  inquired  of,  were  in 
excess  of  the  special  advances  spoken  of  to  an  amount  sufficient,  after 
deducting  all  lawful  commissions  and  charges,  to  satisfy  the  judgment 
in  this  case ;  denies  that  defendants  are  or  were  indebted  to  E.  J.  Hart 
&  Co.,  in  any  sum  on  general  balance  of  account,  and  avers  that  £.  J. 
Hart  &  Co.  were  and  are  indebted  to  defendants  over  and  above  all 
debts  or  liabilities  of  defendants  to  them,  to  an  amount  sufficient  to 
satir'fy  the  judgment  in  this  case ;  denies  that  E.  J.  Hart  &  Co.  ever 
accounted  to  Graham,  Hodges  &  Co.  for  the  proceeds  of  the  whisky 
inquired  of,  and  avers  that  the  pretended  settlement  with  Charles  £. 
Goodwyn,  on  the  fifteenth  of  March,  1865,  was  a  fraud  on  the  firm  of 
Graham,  Hodges  &  Co.,  then  in  liquidation,  and  upon  the  creditors  of 
said  firm,  and  is  an  absolute  nullity  of  no  validity,  force  or  effect  in 
law  for  any  purpose  whatever ;  denies  that  said  pretended  settlement 
was  ever  acquiesced  in  by  the  other  members  of  the  firm,  or  either  of 
them ;  denies  that  at  the  time  of  said  pretended  settlement  the  said 
•Goodwyn  was  a  creditor  of  his  firm  in  any  amount  whatever,  and  avers 
that  W.  R.  Hodges  was  a  creditor  to  a  considerable  amount,  while 
Graham's  account  was  not  balanced,  though  there  was  nothing  to  his 
credit;  avers  that  the  consignment  of  brandies  referred  to  in  the 
answers,  as  having  been  settled  for  by  compromise,  had  been  consigned 
to  E.  J.  Hart  &>  Co.  by  Graham,  Hodges  &  Co..  as  agents  of  Charles 
Hodges,  and  that  the  proceeds  actually  received  therefor  by  £.  J. 
Tart  &  Co.  were  in  excess  of  the  special  advances  thereon  to  a  very 
trge  amount ;  denies  the  truth  of  all  other  statements  in  said  answer 
.ot  hereinbefore  specially  admitted,  except  that  it  is  true  as  stated  in 
said  answers,  that  it  was  agreed  between  Goodwyn  and  £.  J.  Hart  Sc 
Co.  that  the  proceeds  of  the  consignments  of  whiskies,  as  well  as  of 
■the  brandies  referred  to  in  said  answers,  and  the  whiskies  and  brandies 
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remaining  on  hand  on  the  fifteenth  of  March,  1865,  at  a  valuation 
should  be  credited  to  the  individual  indebtednees  of  Goodwyn  to  E.  J. 
Hart  &  Co.,  instead  of  being  accounted  for  to  his  firm ;  avers  that  it  is 
not  true  that  the  pretended  settlement  with  Qoodw^n  was  bona  fide,  on 
a  fair  adjustment  of  accounts,  but  that  it  was  at  prices  very  much  less 
than  those  actually  received  by  E.  J.  Hart  &  Co.  for  the  whiskies  sold, 
and  at  a  valuation  for  the  whiskies  taken  to  account  much  less  than 
the  market  price  at  the  time ;  and  that  this  pretended  settlement,  in 
addition  to  its  other  fraudulent  features,  was  fraudulent  also  in  this, 
that  a  large  quantity  of  the  whisky  is  not  accounted  for  at  all,  as  either 
having  been  sold  or  as  remaining  on  hand ;  denies  the  truth  of  all  the 
allegations  relative  to  the  compromise  of  the  suit  No.  5108  of  the 
United  States  Circuit  Court,  except  what  appears  on  the  face  of  the 
paper,  it  being  admitted  that  the  signatures  thereto  are  genuine." 

The  garnishment  process  is  the  mode  for  making  seizures  of  intangi- 
ble property.  The  garnishees  say  they  hold  the  thing,  attempted  to 
be  seized,  by  virtue  of  a  title  acquired  by  a  settlement  between  them- 
fielves  and  their  debtor.  Suppose  the  whiskies  and  brandies,  etc.,  had 
been  actually  seized  in  the  possession  of  the  garnishees,  and  they  had 
shown  a  title  for  the  whiskies,  etc.,  could  that  title  be  attacked  collater- 
ally ?  The  seizing  creditor  can  not  disregard  the  title  and  possession 
of  the  garnishees  and  treat  it  as  a  nullity. 

The  difficulty  in  this  case  arises  from  the  attempt  of  the  plaintiff  to 
change  hu  garnishment  process  into  a  revocatory  action. 

This  can  not  be  done.  19  An.  16.  The  grouuds  on  which  the  plain- 
tiff claims  to  set  aside  the  transfer  or  settlement  made  in  1865,  is  that 
the  partnership  assets  were  given  in  payment  of  an  individual  debt 
of  one  of  the  partners ;  that  is,  an  unlawful  preference  given  to  the 
individual  creditor  over  the  partnership  creditor. 

His  remedy,  we  think,  is  by  a  direct  action. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  remain 
undisturbed. 


No.  3958. 
State  of  Louisiana  v.  William  H.  Hardin. 

"Wliere  a  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  a  quo.  refusing  to  permit 
evidence  to  be  offered,  on  the  trial  of  a  motion  in  arrest  of  judgment,  to  prove  that  one 
of  the  jurors  was  an  unnaturalized  alien ; 

Held— That  said  ruling  was  correct.  Such  motions  must  be  based  on  errors  patent  on  the 
face  of  the  record.  Besides,  the  juror  having  been  accepted,  the  defendant  could  not, 
after  conviction,  complain  of  the  want  of  qualificatiou  in  the  juror. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Leviaee,  J.     Criminal  case.    James  8,  Ashton,  District  Attorney, 
for  the  State.    Leonard  <&  Scott,  for  defendant. 

2:^ 
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LuDELiNG,  C.  J.  This  is  an  appeal  from  a  ju'lgment  sentencing  the- 
defendant  to  imprisonment  at  bard  labor  in  the  penitentiary  for  the- 
terra  of  one  year. 

There  is  only  one  bill  of  exceptions  in  the  record.  It  is  taken  to  the- 
ruling  of  the  judge,  refusing  to  permit  evidence  to  be  offered,  on  the^ 
trial  of  a  motion  in  arrest  of  judgment,  to  prove  that  one  of -the  jurors 
"waA  an  unnaturalized  alien.  The  ruling  was  correct.  Such  motions- 
must  be  based  on  errors  patent  on  the  face  of  the  record.  Besides,  the 
jnror  having  been  accepted,  the  defendant  could  not,  after  conviction,, 
complain  of  the  want  of  qualification  in  the  juror. 

Judgment  affirmed. 


No.  4375. 
SuccBSSioN  OF  Manbttb  Dubrbuil. 

In  1860,  Kanette  Dabreuil  died.    Her  estate  consisted  of  the  undivided  half  of  a  oertain  reaK 
estate,  striding  in  the  name  of  Charles  Beebe,  deceased.    Manette  Dnbrenil  had  no  lejcaL 
heirs.    Luke  Beebe  was  her  natural  son,  duly  acknowledged  and  recognised  as  such  by  a. 
Judgment  of  the  Second  District  Court  of  the  parish  ot  Orleans.    In  1870,  said  Luke 
Beebe  got  Judgment  in  his  favor  against  the  executor  of  Charles  Beebe,  to  recover  one- 
half  of  said  property.    In  1871,  the  children  of  a  predeceased  natural  child  of  Kanette- 
Dubreuil,  caused  her  will  to  be  probated.    These  grandchildren  and  Luke  Beebe  were  by 
said  will  made  universal  legatees ;  and  the  testatrix  further  declared  that  she  acknowl- 
edged owing  hereon  Luke  a  certain  sum  of  money  he  had  advanced  to  her  for  her  benefit, 
and  which  she  wished  to  be  paid  to  him,  with  a  certain  rate  of  interest.    The  grand- 
children and  universal  legatees,  who  are  the  contestants  in  this  case  against  Luke,  main- 
tained that  the  passage  of  the  testament  above  referred  to  was  only  the  acknowledgment 
of  a  debt  and  not  a  legacy,  and  pleaded  prescription ; 

Held— That  it  constituted  a  remunerative  legacy ;  that  the  succession  of  Manette  Dnbreoili 
was  an  irregular  succession;  that  representation  is  not  admitted  in  such  successions^, 
except  in  the  case  of  the  succession  for  a  natural  child ;  that  until  the  will  of  Manette 
Bubreuil  was  probated,  Luke  Beebe  was  the  sole  heir  of  the  deceased ;  that,  as  such,  he 
had  no  right  to  sue  the  estate,  or  to  make  a  demand  for  payment  of  a  debt  due  to  him,  as^ 
such  debts  are  extinguished  by  conftision ;  that  when  the  will  was  produced  and  probated, 
Luke  Beebe  ceased  to  be  the  sole  he:r ;  that  his  right  as  creditor  became  exigible,  and  that 
until  then  prescription  did  not  begin  to  run. 

APPEAL  from  the  Second  DiBtrict  Court,  parish  of  Orleans.  Duvig- 
neaud,  J.  Lea,  Finney  <&  Miller,  for  appellant.  Charvet,  Duplaniier 
and  P.  Duvigneaud,  for  appellees. 

LuDKLiNG,  C.  J.  This  suit  is  to  effect  a  partition  and  settlement  of 
the  succession  of  Manette  Dubreail.  An  order  for  the  partition  was- 
made,  referring  the  parties  to  a  notary,  who  adjusted  the  accounts. 

He  allowed  Luke  Beebe  the  following  items,  to  wit:  Eight  handredl 
dollarpy  with  eight  per  cent,  per  annum  interest,  from  the  fifteenth  of 
June,  1871,  being  the  amount  mentioned  in  the  will  of  Manette  Da- 
breuil, in  favor  of  lliuke  Beebe }  one  hundred  and  eighty-six  dollars- 
and  one  hundred  and  nineteen  dollars^,  debts  of  the  deceased  paid  by 
Luke  Beebe  at  her  request,  sni  dry  sums,  expenses  of  the  last  illness 
and  of  the  funeral  of  the  deceased,  amounting  to  seven  hundred  and 
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ninety-two  dollars  and  fifty  cents,  with  eight  per  cent,  interest  during 
several  years. 

On  the  trial  of  the  rule  to  iiomologate  this  account,  the  lower  court 
r«*jected  these  items,  holding  that  they  were  prescribed.     From  this 
judgment  Luke  Beebe  appealed. 

Manette  Dubreuil  died  in  1860.  Her  estate  consisted  of  an  undivided 
half  of  certain  real  estate  standing  in  the  name  of  Charles  Beebe, 
deceased.  The  property  was  inventoried  as  the  property  of  Charles 
Beebe,  and  was  claimed  by  his  executor  and  heir. 

The  only  evidence  of  the  right  of  Manette  Dubreuil  to  any  part  of 
the  property  was  parol.  Manette  Dubreuil  had  no  legal  heirs.  Luke 
Beebe  is  her  natural  son,  duly  acknowledged  and  recognized  as  such 
by  a  judgment  of  the  Second  District  Court  of  New  Orleans.  He  in- 
stituted suit  Against  the  executor  of  Charles  Beebe  to  recover  one-half 
of  the  property  inventoried  as  Charles  Beebe's,  and  in  1870  he  suc- 
ceeded in  getting  a  judgment  in  his  favor.  The  property  thus  secured 
is  the  subject  of  the  present  suit. 

On  the  third  of  June,  1871,  the  children  of  a  predeceased  natural 
child  of  Manette  Dubreuil  caused  her  will  to  be  probated. 

By  this  will  she  instituted  her  two  children,  Luke  and  Elizabeth, 
and  the  grandchildren  of  her  deceased  son,  John  Dubreuil,  to  wit: 
John,  Oueseino  and  Marie  Dubreuil,  her  universal  legatees,  and  she 
further  declared  in  ber  will : 

'*  Je  reconnais  devoir  k  mon  dit  fils  Luke  Beebe  la  somme  de  huit 
cents  piastres,  pour  avances  qu^il  m*a  laites  en  diverses  fois  pour  me 
mettre  k  lu^me  de  payer,  mes  banquettes,  les  taxes  sur  mes  propri^tes, 
mon  m^decin  et  les  reparations  que  j*ai  eu  k  faire  k  mes  tnaisons. 

'*  J'entends  et  je  veux  que  cette  somme  lui  soit  rembours^  et  pay^e 
de  suite  apr^s  mon  d^c^s,  avec  un  int^r^t  sur  le  pied  de  huit  pour  cent 
par  an  k  partir  de  ce  jour,  quinze  juin,  mil  huit  cent  cinquante-sept^ 
jasqu'au  paiemeut  integral  de  la  ditto  somme." 

Elizabeth  Beebe  died  before  the  testatrix,  and  the  children  of  John 
Dubreuil  are  the  contestants  with  Luke  Beebe.  They  have  pleaded 
prescription  against  the  claims  of  Luke,  contending  that  the  pa88a<>e 
of  the  testament  above  quoted  is  only  an  acknowledgment  of  a  debt 
and  not  a  legacy. 

We  think  it  constituted  a  remunerative  legacy.  2  R.  292;  4  R.  397; 
13  An.  87;  8  An.  362. 

In  order  to  appreciate  correctly  the  question  raised  by  the  plea  of 
prescription  against  the  debts  due  Luke  Beebe,  it  is  necessary  to  under- 
Btaod  the  status  of  Luke  Beebe  and  of  the  children  of  John  Dubreuil. 

The  succession  of  Manette  Dubreuil  was  an  irregular  succession.  • 
To  such  successions  the  law  calls  the  surviving  husband  or  wife;  sec- 
ondly, the  natural  children;  and  lastly,  the  State.    C.  C.  art.  917. 
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RepreBentatioD  is  not  admitted  in  sach  snccessions,  except  in  the 
case  of  the  snccesaion  of  a  natural  child.  0.  C.  923.  So  that  until  the 
will  of  Manette  Dnbreuil  was  probated,  Luke  Beebe  was  the  sole  heir 
of  the  deceased.  As  such  he  had  no  right  to  sue  the  estate  or  to  make 
a  demand  for  payment  of  a  debt  due  him.  Such  debts  would  be  extin- 
guished by  confusion.  When  the  will  was  produced  and  probated, 
Luke  Beebe  ceased  to  be  the  sole  heir,  and  his  right  as  creditor  became 
exigible.  Until  then  prescription  did  not  begin  to  run.  11  Rob.  402; 
2  La.  451 ;  13  An.  161 ;  C.  C.  art.  3537. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  so  amended  as  to  allow  the  appellant,  in  addition  to  the 
amounts  allowed  him  by  that  judgment,  the  amount  of  the  following 
items  of  the  statement  of  accounts  in  this  succession  made  by  J.  F. 
Coffey,  notary,  dated  twenty-ninth  of  December,  1871,  to  wit :  Item 
No.  3,  $201 ;  item  No.  4,  $150 ;  item  No.  5,  $180 ;  item  No.  6,  $J02  50  ; 
item  No.  7,  $75 ;  item  No.  8,  $30 ;  item  No.  9,  $50 ;  item  No  15,  $186 
and  $119,  one-half  thereof,  $152;  item  No.  12,  $800— with  interest  at 
the  rate  of  eight  per  cent,  per  annum  on  this  last  itrm,  in  accordance 
with  the  terms  of  the  will,  and  five  per  cent,  per  annum  interest  on  the 
other  items,  irom  the  date  of  the  probate  of  the  will ;  and  that  the 
same  be  paid  out  of  the  property  belonging  to  the  succession  of 
Manette  Dnbreuil,  in  due  course  of  partition  ,*  and  that  as  thus  amended 
the  judgment  of  the  lower  court  be  affirmed.  It  is  further  ordered 
that  the  appellees  pay  costs  of  appeal. 
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iS-^  No.  4654. 

State  of  Louisiana  v.  John  F.  C.  Wells. 

A^ere  the  exception  wan  to  the  ruling  of  the  court  permitting  an  indictanent  to  be  amended 

by  inserting  the  yalue  of  the  mule  alleged  to  have  been  atolen ; 
Held— That  it  was  not  neceaaary  that  the  value  of  the  animal  should  have  been  set  forth  in 

the  indictment.    The  amendment  added  nothing  to  the  validity  of  the  instrument,  nor 

did  it  in  any  manner  vitiate  it.     Utile  per  intUUe  non  viiiatur. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Red 
River.  Trimble,  J.  Criminal  case.  Bohert  J.  Vaughn^  District 
Attorney,  for  the  State.  J,  E,  Paxton,  J,  C.  Brown,  L.  W.  Connolly^ 
for  deiendant. 

Taliaferro,  J.  The  defendant  was  indicted  for  stealing  a  mule. 
He  was  found  guilty  and  sentenced  to  the  penitentiary  for  three  years. 
He  has  appealed. 

The  case  is  presented  by  a  bill  of  exceptions  to  the  ruling  of  the 
court  permitting  the  indictment  to  be  amended  by  inserting  the  value 
oi  the  mule  alleged  to  have  been  stolen.  The  stealing  a  horse,  ass  or 
mule  is  a  statutory  offense.     Revised  Statutes,  section  814. 
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'' Indictments  for  statatory  offenses  must  describe  the  offense  in  the 
words  of  the  statate,  or  words  certain  and  equivalent."    5  An.  324. 

It  was  not  necessary  that  the  value  of  the  animal  should  have  been 
set  forth  in  the  indictment.  The  amendment  added  nothing  to  the 
validity  of  the  instrument,  nor  did  it  in  any  manner  vitiate  it.  Utile 
per  inutile  non  vitiatur. 

Judgment  affirmed. 


No.  2776. 
John  Halliday  v,  A.  Lanata. 

Where  the  jndge  of  the  District  Court  was  of  opinion  that  the  verdiot  of  the  jary  -was  in- 
direct and  flagrant  violation  of  law  and  evidence,  and  in  utter  dic'regard  of  his  charge, 
he  should  have  set  the  verdict  aside  and  granted  a  new  trial,  as  asked  for. 

It  is  impossible  to  sauction  the  practice,  become  too  common,  that  on  inferior  Judge  should 
sign  a  Judgment  which  he  believes  and  avers  to  be  wrong,  in  the  hope  that  this  court 
wUl  set  it  aside. 

Where  counsel  for  appellee  complained  that,  before  this  court  should  have  set  aside  the 
verdict  of  the  Jury  and  remanded  the  case,  it  should  have  decided  that  their  finding  was 
erroneous; 

Held — That  there  was  force  in  this  criticism  of  the  decree,  and  that  a  rehearing  should  be 
gruited  as  prayed  for. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooleyr 
J.  Trial  by  jury.  Fellotos  and  Mills,  for  plaintiff  and  appellee. 
Eoselius  and  FMlips,  for  defendant  and  appellant. 

Morgan,  J.  In  the  record  we  find  the  following  extract  from  the 
minutes  of  the  lower  court : 

'* Alfred  Philips,  Esq.,  of  counsel  for  defendant,  moved  the  court  that 
said  defendant  be  allowed  the  following  order,  to  wit : 

"  On  motion  of  C.  Roselius  and  Alfred  Philips,  of  counsel  for  defend- 
ant, it  is  ordered,  that  plaintiff  do  show  cause,  on next,  the 

instant,  at  ten  A.  M.,  why  a  new  trial  should  not  be  granted  herein,  on 
tlie  grounds  filed. 

'^  Whereupon,  the  court,  for  oral  reasons  assigned,  considering  the 
verdict  of  the  jury  to  be  in  violation  of  law  and  the  evidence,  and  in 
direct  and  flagrant  violation  of  the  charge  of  the  court  to  the  jury,  and 
for  the  purpose  of  expediting  justice  by  appeal  to  the  Supreme  Court; 

*' Ordered,  that  said  motion  be  overruled,  and  the  new  trial  asked 
for  be  refused." 

If  the  judge  of  the  district  court  was  of  the  opinion  that  the  verdict 
of  the  jury  was,  as  he  says  it  is,  in  direct  and  flagrant  violation  of  law 
and  the  evidence,  and  in  utter  disregard  of  his  charge,  he  should  have 
set  the  verdict  aside,  and  granted  a  new  trial.  A  different  jury  might 
render  a  verdict  in  accordance  with  law  and  equity,  and  which  may  be 
satisfactory  to  both  parties.  It  is  as  much  the  province  of  the  district 
courts  to  set  aside  the  verdict  of  a  jury  when  contrary  to  law,  as  it  is 
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onrs;  and  we  can  not  sanction  the  practice,  become  too  common,  that 
an  ioferior  judge  should  sign  a  judgment  which  he  believes,  and  avers, 
to  be  wrong,  in  the  hope  that  we  will  set  it  aside.  It 'is  ns  much  his 
duty  to  see  justice  done  between  the  parties  litigating  their  rights 
before  him,  as  it  is  ours.  Why  he  should  render  a  judgment  which  he 
knows  to  be  wrong,  any  more  than  we  should,  we  are  at  a  loss  to 
imagine. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  herein  rendered,  be  set  aside;  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  the  case  be  remanded  to  the 
l<»wer  court,  to  be  proceeded  in  according  to  law;  appellee  to  pay 
costs  of  appeal. 


On  Rehearing. 

Morgan,  J.  When  this  case  was  submitted  to  us  some  time  ago  we 
remanded  it,  upon  the  ground  that  th6  judge  a  quo,  although  he  signed 
the  judgment,  declared  the  verdict  of  the  jury  upon  which  it  was  ren- 
dered in  direct  violation  of  the  law,  and  against  his  charge.  Counsel 
for  appellee  complained  that  betore  we  set  aside  the  verdict  of  the 
jury,  we  should  have  declared  that  their  finding  was  erroneous.  We 
thought  there  was  force  in  this  criticism  upon  our  decree,  and  granted 
the  rehearing  prayed  for.  We  now  embark  upon  the  labor  which  it  is 
our  duty  to  perform,  and  shall  proceed  to  dispose  of  the  case  upon  its 
merits. 

Plaintiff  alleges  that  in  July,  1869,  Lanata,  under  an  order  of  attach- 
ment, seized  upon  his  marble  and  granite  works,  situated  at  the  corner 
of  G-irod  and  St.  Charles  streets,  taking  corporeal  possession  of  the 
same,  and  of  all  the  stocks,  implements  and  chatteLs  therein  contained ; 
that  this  order  of  attachment  was  procured  by  Lanata's  making  oath 
that  petitioner  was  about  to  convert  his  property  into  money,  so  as  to 
place  it  beyond  his  reach,  and  that  he  was  his  creditor  for  $604  15, 
adding  that  *'he  had  been  credibly  informed  and  verily  believed  that 
HoUiday  had,  since  the  maturity  of  the  note  sued  on,  declared  that  it 
w^as  his  intention  to  sell  out  his  establishment  and  leave  the  country.^ 
He  avers  that  at  tlie  time  of  making  these  charges,  Lanata  was  well 
aware  that  they  were  utterly  devoid  of  foundation,  and  that  on  the 
contrary  plaintiff  was  on  the  eve  of  extending  his  business,  by  open- 
ing a  most  valuable  quarry  of  .marble  in  the  State  of  Alabama,  the 
product  of  which,  when  once  known  in  this  market,  would  almost 
completely  supersede  that  imported  from  Italy,  inasmuch  as  the  samte 
quality  of  native  marble  could  be  sold  at  a  profit  for  half  the  price  of 
the  foreign ;  that  he  had,  without  the  slightest  reserve,  communicated 
his  project  to  Lanata,  and  had  even  submitted  to  him  samples  of  the 
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•several  qualities  of  marble  produced  by  the  quarry  which  he  proposed 
to  exploit,  and  that  it  was  uot  for  the  purpose  of  securing  the  claim 
against  petitioner  which  caused  Lanata  to  take  out  his  writ  of  attach- 
ment, but  that  it  was  obtained  in  order  to  preserve  and  maintain  his 
valuable  monopoly  of  the  importation  of  Italian  marble  by  crushing 
the  rival  enterprise  of  the  petitioner;  that  upon  a  rule  to  set  aside  the 
:attachment,  the  malice  and  bad  faith  of  Lanata  were  made  fully  ap- 
parent, and  the  order  was  accordingly  rescinded ;  that  by  the  false 
and  calumnious  charges  made  under  the  sanction  of  his  oath,  and  at 
the  peril  of  pecuniary  responsibility,  Lanata  has  so  far  succeeded  in 
shaking  the  credit  of  petitioner  as  to  compel  him  to  suspend  his  busi- 
<Des8,  dismiss  his  workmen,  and  has  involved  him  in  the  gi'eatest 
embarrassment  for  the  fulfillment  of  his  various  contracts;  that  the 
•direct  and  immediate  damage  to  him,  so  far  as  he  had  ascer'ained 
when  he  filed  his  petition,  was  S7000,  and  he  avers  that  as  indemnity 
to  his  credit  and  standing,  eventual  loss  of  profits  and  of  time,  annoy- 
ance and  expenses  of  litigation,  the  further  sum  ot  $15,000.  He  asks 
for  a  judgment  for  $22,000. 

The  defendant  filed  a  general  denial. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  seven  thou- 
sand dollars  ;  and  the  defendant  has  appealed.  The  plaintiff  has 
not  asked  that  it  be  amended  in  his  favor. 

There  is  no  doubt  that  Halliday  owed  Lanata  $607  35.  To  the  peti- 
tion filed  against  bin,  in  which  this  sum  was  claimed,  he  made  no 
answer,  and  judgment  by  default  thereon  was  rendered  and  confirmed 
against  him,  and  there  is  no  evidence  in  the  record  that  tliis  judgment 
has  ever  been  paid.  But  the  record  does  contain  the  sheriff'^  return 
upon  the  fi.  fa,  issued  thereon,  which  is  in  the  following  words: 
'''Beceived,  December  4,  1869.  Nothing  realized  after  due  demand 
made  of  defendant,  who  answered,  no  money,  no  property." 

Lanata's  suit  was  filed  on  the  thirtieth  of  July,  1869.  The  writ  of 
attachment  was  issued  on  the  same  day,  and  on  the  second  of  August 
the  contents  of  the  marble  yard,  corner  of  St.  Charles  and  Delord  streets, 
were  seized  by  the  sheriff;  on  the  twelfth  of  August  they  were  released, 
defendant  having  given  bond ;  and  on  the  twenty-first  of  August  the 
attachment  was  set  aside  by  the  court  from  which  it  issued. 

The  note  upon  which  the  suit  was  brought  was  dated  the  eleventh  of 
March,  1869,  payable  thirty  days  after  date.  The  petition  was  filed 
on  the  thirtieth  of  JTily. 

The  plaintiff  has  been  living  in  this  city  twenty -three  years,  and,  at 
the  time  the  attachment  was  sued  out  was  engaged  in  working  marble, 
granite  and  stone  of  all  description.  The  attachment  of  his  prop- 
erty, he  says,  completely  broke  him  up  in  business,  and  caused  him 
immediate  damage  in  the  sum  of  eight  thousand  dollars,  loss  of  profit, 
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which  he  would  have  made  on  several  pieces  of  work  which  he  had  oir 
hand,  and  which  he  was  nnable  to  complete. 

He  was  the  owner,  as  he  says,  of  four  hundred  acres  of  land  in  Tale- 
dega  connty,  Alabama,  npon  which  there  is  a  marble  bed,  elevated  ont 
of  the  valley  about  two  hundred  and  seventy  feet,  a  solid  mass  of 
marble,  extending  down  the  valley  one  mile,  "  and  is  about  half  a  mile 
wide  before  it  pitches  in  the  mountain  on  the  other  side."  He  con- 
siders it  a  much  finer  quality  of  marble  than  the  Italian,  as  it  is,  accord- 
ing to  Professor  Tournay,  of  Alabama,  pure  carbonate  of  lime,  which 
constitutes  the  finest  quality  of  marble  ;  it  contains  only  one  trace  of 
silica,  while  there  are  several  traces  of  silica  in  the  Italian  marble. 
There  are  several  kinds  of  marble  in  the  bed ;  blue,  black,  green  and 
white.  The  black  is  fully  equal  to  the  Irish  marble,  and  the  green  is 
equal  to  the  marble  called  verd-antique,  and  takes  as  fine  a  polish. 
There  is  also  a  quarry  of  common  flag  stones  in  the  same  tract.  His  in- 
tention was  to  supply  the  city  with  marble  and  building  material,  and  to 
aid  in  this  purpose  he  was  (when  testifying  in  this  suit,  twenty-eighth 
of  January,  1870)  having  a  tow-boat  and  barges  prepared  to  fetch  the 
marble  here.  His  chief  depot  was  to  be  at  the  New  Basin.  He  was  to 
have,  besides,  a  depot  in  New  York,  and  one  in  St.  Louis.  The  marble, 
he  says,  could  be  sold  for  thirty  per  cent,  less  than  the  Italian  marble. 
Flags,  coming  from  New  York,  would  cost  about  $3  .50  a  yard,  while 
those  from  his  quarry  would  cost  about  fifty  cents  a  yard.  He  was 
ofiered,  he  says,  $70,000  by  capitalists  in  New  York,  for  a  half  interest 
in  his  quarry,  or,  rather,  they  offered  to  ])ut  in  that  amount  to  work 
the  quarry,'  but  whether  or  not  he  accepted  this  proposition  does  not 
appear.  It  is  probable,  however,  that  he  did  not  accept  so  low  a  price 
for  his  property,  as,  estimating  what  quantity  of  marble  might  be  pro- 
duced from  it,  he  says:  ''I  believe  the  marble  business  in  Vermont 
amounts  to  $3,000,000  per  annum;  and  these  quarries  are  more  exten- 
sive and  more  easily  worked,  because  it  is  a  surface  quarry,  and  the 
others  have  to  go  down  seven  hundred  feet  to  get  the  marble,  and  to 
mine  underneath  the  earth.''  He  would  not  have  been  apt  to  have  sold 
the  half  o^  so  large  a  property  for  so  insignificant  a  sum  as  $70,000-. 

Now,  Lanata  was  also  in  the  marble  business.  He  knew  of  tho 
plaintiff's  quarry;  he  was  informed  of  his  intentions  regarding  it;  and, 
according  to  the  plaintiff,  it  was  to  get  rid  of  so  formidable  a  rival, 
that  he  instituted  these  attachment  proceedings  against  him,  which,  aa 
he  says,  completely  broke  him  up. 

If  this  be  true;  if  Lanata  caused  him  this  great  damage;  if  the 
attachment  of  his  property  was  made  without  just  cause  and  without 
the  authority  of  law,  Lanata  was  wrong,  and  the  damage  he  ha» 
caused  he  must  repair. 

We  can  not  agree  with  the  plaintiff  as  to  the  damages  he  alleges  be 
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has  sustained.  He  claims  that  when  the  attachment  isRued  he  hnd 
contracts  on  hand  which  wonld  have  netted  him  $8000.  The  contracts 
he  has  positively  sworn  to  are,  first,  one  with  Willoz  to  build  a  tomb 
for  $5200;  second,  one  with  the  Ladies'  Benevolent  Association  for 
$3200.  He  says  he  had  others  for  mantels,  etc.,  for  various  parties  in 
this  city,  and  some  work  for  persons  living  in  Mississippi,  but  with  the 
exception  of  the  partner  of  a  Mr.  Salter,  he  gives  neither  names  nor 
amounts  of  his  contracts,  and  he  does  not  say  how  much  this  party 
was  to  pay  him.  The  contracts  which  he  has  established  amount  to 
$8400.  To  enable  him  to  earn  $8000  on  them  they  would  have  been 
almost  all  profit.  The  contract  with  Willoz  was  in  the  winter  of  1868", 
and  was  to  be  finished  in  three  or  four  months.  He  purchased  tlie 
material  in  New  York,  on  a  letter  of  credit  .from  Davidson — except 
about  $800 — who  was  his  associate  in  the  matter,  and  when  the  mate- 
rials were  shipped  they  drew  drafts  for  the  price  thereof  on  Davidson. 
Portions  of  the  work  were  to  be  paid  for  as  the  work  progressed. 
Being  asked  how  much  he  has  received  on  account  of  this  work, 
he  says  he  does  not  recollect;  being  asked  how  much  is  due  on  ac- 
count of  the  work  he  says  he  does  not  recollect;  says  he  does  not 
know  whether  he  will  be  paid  anything  or  not;  that  he  is  en- 
tirely at  his  mercy,  as  the  contract  has  expired.  Being  asked  when 
it  expired,  he  says  he  does  not  recollect;  says  he  thinks  the 
work  was  to  be  completed  by  "All  Saints'  Day,"  but  being 
pressed  with  the  question,  '*the  contract  had  expired,  then,  previous 
to  August,  1869?"  he  answers  **yes.''  Now,  as  Lanata's  attach- 
tachment  was  only  levied  on  the  second  August,  it  necessarily  follows 
that  he  did  not  lose  anything  on  that  contract  by  reason  of  Lanata's 
attachment.  Besides,  he  testifies  that  the  work  was  going  on  under 
his  direction  when  the  suit  was  being  tried.  With  regard  to  the  con- 
tract with  the  Ladies'  Benevolent  Association,  he  says  he  should  have 
made  a  profit  of  $1500.  The  total  he  was  to  have  received  for  the 
entire  work  was  $3000  or  $3290.  Being  asked  how  much  he  had  re- 
ceived on  account  of  this  work,  he  answers,  "  $500  is  all  I  received."" 
But  he  says  that  he  gave  Davidson  orders  for  money  on  this  contract. 
Being  asked  how  much  Davidson  received,  he  says  he  does  not  know, 
but  he  thinks  he  received  something  like  $2000.  If  the  contract,  then, 
was  for  $3290,  $900  remained  due  on  it. 

Then  he  had  a  flight  of  steps  to  make  for  a  lady  who  lives  some* 
where  in  the  neighborhood  of  Carrollton.  But  where  she  lived  exactly 
he  could  not  tell ;  neither  did  he  know  her  name,  nor  whether  she  was 
married  or  single ;  nor  does  he  say  what  he  was  to  receive  for  the 
-work,  nor  that  it  was  ever  commenced.  Being  asked  what  became  of 
the  steps,  he  says  the  stone  is  ''  laying  around  the  yard  ;  laying  out  in 
the  burying  ground."    Being  asked  what  the  material  was  doing  ia 
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the  burying  ground,  he  says  part  of  it  was  attached  to  some  of  the 
other  material  to  build  a  tomb  with,  from  which  it  had  to  be  split  off; 
that  it  was  never  hauled  away  ',  and  that  he  never  did  any  work  on  the 
steps.  It  is  difficult  for  us  to  see  how  Lanata's  attachment  could  have 
interfered  with  the  profits  which  he  expected  to  realize  from  this 
work. 

It  seems  that  he  had  another  contract  with  one  Roberts  for  $1650. 
But  this  contract  was  entered  into  in  J 868.  The  work  is  not  finished. 
At  first  he  does  not  recollect  when  he  commenced  it ;  thinks  it  was 
commenced  about  eighteenth  June,  1868 ;  some  of  it  was  done  while 
he  was  in  partnership  with  RobeHson.  He  continued  to  work  *'  until  all 
the  stuff  he  had  on  hand  was  used  up.''  Then,  he  says,  he  could  not 
continue  the  work  because  he  could  not  get  means  to  pay  the  hands. 
Being  asked  how  much  money  he  had  received  on  this  contract,  he 
doesn't  recollect ;  nor  does  he  recollect  when  the  first  payment  was 
made.  We  do  not  see  that  Lanata's  attachment  caused  the  damage  he 
complains  of  here,  if  he  was  damaged  at  all.  Neither  do  we  se*'.  how 
he  could  have  suffered  the  damage  he  claims  by  reason  of  the  taking 
possession  by  the  sheriff  of  the  property  which  he  claims  he  was  de- 
prived of.  He  says  all  his  property  in  the  yard  was  attached.  Being 
asked  wliat  that  property  consisted  of,  he  says :  *^  Blocks  of  marble, 
and  one  thing  or  another."  But  he  can  not  tell  how  many,  or  what 
•they  were  worth.  Beii:g  asked  how  much  property  of  his  own  was 
attached,  he  says  he  doesn't  recollect.  Asked  whether  it  was  worth. 
$100,  he  says  he  can  not  tell  without  going  into  a  measurement. 

But  his  main  cause  of  complaint  is  that  the  attachment  prevented 
him  from  raising  any  money  to  carry  on  his  business.  We  find  another 
reason  for  it;  it  is  that  he  did  not  pay  his  debts.  If  he  had  paid 
Lanata  what  he  owed  him,  his  credit  would  not  have  been  impaired. 
It  was  the  suit,  not  the  attachment,  which  was  a  mere  accessory  to  it« 
which  injured  him.  Besides,  he  testifies  that  he  kept  the  knowledge 
of  the  attachment  from  the  men  in  his  yard,  and  that  they  were  not 
prevented  from  working  by  it.  If  his  work  went  on,  without  regard 
to  the  attachment,  we  do  not  see  how  the  attachment  injured  him. 

All  these  facts  we  have  taken  from  the  testimony  of  the  plain  tiff, 
and  we  do  not  see  from  his  own  story  of  his  wrongs  that  Lanata  has 
caused  him  any  damage,  and  we  agree  with  the  district  judge  that  the 
verdict  which  gaveliim  seven  thousand  dollars,  was  neither  sanctioned 
by  the  evidence  or  authorized  by  the  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed ;  and  it  is  further 
ordered  that  there  be  judgment  in  favor  of  defendant  with  costs  ia 
both  courts. 
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No.  2930. 
Daniel  Phelan  et  als.  v.  Charles  Ax.  r%  879) 

I  fi2  1173| 
Where  the  plaintiffs  claimod  one-half  of  a  certain  lot  of  ground  as  heirs  to  their  deceased 
mother,  who  had  an  undivided  community  of  interest  in  said  lot,  now  in  possession  of 
defendant ; 
Held — ^That  plaintiffs  had  no  cause  ot  action,  inasmuch  as  it  was  not  shown  that  the  com- 
munity between  the  plaintiffs*  father  and  mother  had  been  settled,  nor  that  anything 
remained  after  paying  the  debts  thereof,  nor  that  plaintiffs  bad  been  pat  in  possession 
of  their  mother's  estate. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleaus.  ThSard^ 
J.  Bremix  <fe  Fenner,  for  plain tiffts  and  appellants.  E,  J.  Wen4ik, 
for  defendaDt  and  appellee.  T.  A,  BartUtte^  L.  Caslera  and  C.  Hunt, 
for  warrantors. 

Howell,  J.  The  plaintiffs,  children  of  William  Phelan,  claim  as 
heirs  of  their  mother  the  undivided  half  of  a  lot  of  ground  in  the 
possession  of  defendant,  who  holds  under  title  by  meune  conveyances 
from  their  father.     Tlie  several  vendors  are  called  in  warranty. 

It  appears  that  William  Phelan  first  acquired  the  property  in  May 
1852.  In  March  1858,  he  sold  it  for  cash  to  one  T.  Lafon,  with  the 
right  of  redemption  for  one  year.  In  April  1859,  Lafon  resold  to  Phe- 
lan for  a  small  cash  payment,  and  the  balance  in  a  note  for  $1500  at 
one  year  with  eight  per  cent,  interest,  and  secured  by  mortgage  and 
vendor's  privile;:e.  In  September  1859  Mrs.  Phelan  died,  and  in  March 
1861  her  succession  was  opened  by  the  surviving  husband,  the  inven- 
tory showing  no  property  except  that  now  in  controversy,  which  was. 
appraised  at  $3500.  In  April  following,  William  Phelan  surrendered 
liis  property  to  his  creditors,  his  schedule  showing  debts  exceeding 
$5500  and  assets  consisting  of  this  property  valued  at  $3500  and  a 
few  hundred  dollars  of  personal  rights.  The  interest  of  his  minor 
children  in  the  said  lot  was  suggested.  T.  Lafon  was  appointed  syndic; 
but  the  property  was  not  sold  until  May,  1865,  when  P.  Halpin  pur- 
chased it  at  sheriff's  sale  for  $2440,  and  in  December  following  he  sold 
it  to  the  defendant. 

In  March,  1861,  William  Phelan  filed  a  petition  in  the  Second  Dis- 
trict Court,  setting  out  community  debts  to  about  $3000,  alleging  the 
necessity  of  selling  said  property  to  pay  them,  and  praying  for  a  family 
meeting  to  fix  the  terms  of  sale;  and  in  February,  1862,  upon  the 
advice  of  a  family  meeting,  he  was  authorized  by  the  said  court  as 
tutor  to  sue  for  a  partition  of  said  property,  and  suit  was  instituted 
for  the  purpose  against  the  syndic,  but  not  prosecuted. 

The  defendant  and  the  warrantors  excepted  that  the  petition  shows 
no  cause  of  action,  in  that  it  is  not  shown  that  the  community  between 
plaintiffs'  father  and  mother  has  been  settled,  nor  that  any  thing  re- 
mained after  paying  the  debts  thereof,  nor  that  plaintiffs  have  been  put 
An  possession  of  their  mother's  estate.    Answers  were  filed,  setting  up 
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general  and  special  defenses,  and  the  exceptions  were  referred  to  tb& 
trial  on  the  merits.  After  hearing  evidence  the  court  a  qua  maintained 
the  exception  that  plaintiffs  have  no  cause  of  action,  because  they  have 
not  shown  that  the  community  between  their  father  and  mother  has 
been  settled. 

This,  as  a  defense,  seems  to  be  sustained  by  the  authority  of  Lawsou 
V,  Ripley,  17  La.  247,  where  it  was  held  that  the  representatives  of  e^ 
deceased  wife,  although  their  distinct  interest  to  the  community 
attaches  at  the  dissolution  of  the  marriage,  subject  to  their  right  to- 
renounce  and  to  be  exonerated  from  the  payment  of  the  community 
debts,  have  nothing  to  claim  out  of  the  acquets  and  gains,  until  such 
debts  are  paid  or  liquidated.     See  also  I  R.  378;  7  R.  404 ;  2  An.  30. 

We  do  not  think  the  authorities  relied  on  by  the  plaintiffs  establish  a 
different  doctrine  or  maintain  their  right  of  action  under  the  circum- 
stances of  this  case. 

Judgment  affirmed. 


No.  3019. 
H.  C.  MiLLAUDON  V,  Mrs.  Widow  Cakson. 

Where  a  suit  was  brought  against  a  wife  after  her  husband's  death,  on  a  promissory  note 
made  by  said  wife  and  her  husband  in  ioUdo,  and  secured  by  a  mortgage  on  property- 
standing  in  the  name  of  the  wife,  but  purchased  during  the  existence  of  the  conunnnity; 

Hdld— That  she  could  not  bind  herself  with  her  husband  by  borrowing  money  to  pay  for 
said  community  property . 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     CoU 
lens,  J.    Trial  by  jury.    John  8.  Tully,  for  plaintiff  and  appellee. 
James  Graham  and  W,  B,  Hyman,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  on  a  promissory  note  made  by  the 
defendant  and  her  husband  in  solido,  and  secured  by  a  mortgage  on 
property  standing  in  the  name  of  the  wife,  but  purchased  during  the 
existence  of  the  community. 

The  husband  had  died  when  this  suit  was  instituted ;  the  wife  alone 
was  sued,  and  there  was  judgment  against  her  personally  for  the 
amount  of  the  note  and  recognizing  the  mortgage.  This  note  was  a 
community  debt.  It  was  proved  that  the  amount  for  which  judgment 
was  rendered  against  her  had  been  used  in  paying  the  price  due  on  the 
purchase  of  the  property  aforesaid,  and  it  is  therefore  contended  that 
the  debt  inured  to  her  separate  benefit.     This  is  not  correct. 

The  property  purchased  during  the  marriage  was  community,  and 
she  could  not  bind  herself  with  her  husband  by  borrowing  money  to 
pay  for  it. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  ol 
the  defendant  with  costs  in  both  courts. 
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State  ex  rel.  Caballero  v.  Judj^e  of  the  Second  District  Coart,  parish  of  Orleans. 

No.  4681. 

:State  ex  rel.  Jose  M.  Caballero  v.  Judge  op  the  Second  District 

Court,  Parish  of  Orleans. 

A  writ  of  prohibition  will  only  be  issued  in  aid  of  the  appellate  jurisdiction  of  this  court.  It 
is  not  necessary,  where,  on  the  judgment  being  rendered  in  the  court  below,  the  case  can 
be  brought  before  this  court  for  review,  and  the  question  of  jurisdiction  be  decided. 

APPLICATION  for  a  writ  of  prohibition,  to  be  issued  to  A.  L.  Tissot, 
judge  of  the  Second  District  Court,  parish  of  Orleans.     George  L, 
JBrightf  for  the  application  on  behalf  of  Mrs.  Conte. 

Ludeling,  C.  J.  This  is  an  application  lor  a  writ  of  prohibition 
against  the  judge  of  tiie  Second  District  Court  of  the  parish  of 
Orleans,  on  the  ground  that  the  court  is  without  jurisdiction  to  try  the 
case.  We  have  heretofore  frequently  said,  that  this  writ  will  only  be 
issued  in  aid  of  our  appellate  jurisdiction.  The  writ  is  not  necessary 
in  this  case.  When  the  judgment  shall  have  been  rendered  in  the 
case,  it  can  be  brought  before  this  court  for  review,  and  the  question 
of  jurisdiction  can  then  be  decided. 

It  is  therefore  ordered  that  the  application  for  the  writ  be  refused, 
with  costs  against  the  relator. 


No.  4344. 
State  of  Louisiana  v.  Edwakd  Kelly,  alias  Jack  Toby. 

'The  statnte  of  Louisiana  aiithoriKing  prosecutions  bj'  the  District  Attorney  on  information  is 
not  in  conflict  with  the  fifth  amendment  to  the  constitution  of  the  United  States,  which 
declares  "that  no  person  shall  be  held  to  answer  for  a  capital  or  other  infamous  crime, 
unless  on  a  presectmeut  or  indictment  by  a  grand  jury."  The  restriction  by  this  amend- 
ment has  no  application  to  State  courts. 
Where  the  accused,  on  his  being  brought  to  the  bar  in  the  custody  of  the  sheriff,  is  ready  for 
his  trial,  it  is  to  be  presumed  that  if  he  has  no  counsel  and  does  not  asl^  the  court  to 
assign  him  one,  he  chooB(>.s  to  bo  lieard  in  his  own  defense. 

'.The  fact  that,  on  his  application  for  a  new  trii^,  he  stated  that  he  was  without  counsel  and 
was  thus  unable  to  defend  himself,  is  no  reason  why  this  court  should  reverse  the  judg- 
ment which  was  based  upon  the  verdict  of  a  jury. 

"When  the  offense  with  which  the  prisoner  was  charged  consisted  in  his  having  entered  a 
vessel  in  the  day  time  with  intent  to  steal,  it  was  not  necessary  that  the  information 
should  have  recited  and  described  the  precise  article  which  he  intended  to  steal.  It  is 
sufficient  if  the  indictment  is  drawn  up  in  accordance  with  the  statute  on  this  subject. 
B.  S.  section  854. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.     Abell^  J. 
Criminal  case.   Edicard  Kelly,  in  propria per8onafa,p\}e\ia.ut,   Simeon 
Belden,  Attorney  General,  for  the  State. 

Morgan,  J.    The  defendant  has  appealed  from  the  judgment  ot  the 

district  court,  which  sentences  him  to  three  years'  imprisonment  at 

hard  labor  in  the  penitentiary,  he  having  been  found  guilty  of  entering 

■  a  vessel,  in  the  day  time,  with  intent  to  steal.     The  proceedings  against 

•him  were  by  information  of  the  district  attorney.     The  counsel  ap- 
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pointed  by  this  court,  at  his  request,  assigns  for  error  to  appellant^s 
prejudice,  and  apparent  upon  the  record: 

First — That  the  constitution  of  the  United  States  (fifth  amendment)* 
provides  that  no  person  shall  be  held  to  answer  for  a  capital  or  other 
infamous  crime,  unless  on  a  presentment  or  indictment  by  a  grand 
jury,  and  he  contends  that  inasmuch  as  he  has  been  convicted  of  an 
infamous  crime,  under  the  sixth  act  of  the  State  constitution,  which 
provides  that  prosecutions  shall  be  by  indictment  or  information,  and 
the  977th  article  of  the  Revised  Statutes,  which  provides  that  prosecu- 
tions for  offenses  not  capital  may  be  by  information,  with  the  consent 
of  the  court  first  obtained,  the  proceeding  was  in  violation  of  the  third 
article  of  the  constitution  of  the  United  States  above  referred  to,  and,, 
consequently,  that  his  conviction  was  unlawful. 

This  objection  has  been  settled  by  former  adjudications  of  this  conrf. 
In  the  case  of  the  State  v.  Jackson  et  al.  we  held  that  the  statute  of 
the  State  of  Louisiana  authorizing  prosecutions  by  the  district  attorney 
on  information  is  not  in  conflict  with  the  fifth  amendment  to  the  con- 
stitution of  the  United  States,  which  declares  *'  that  no  person  shall- 
be  held  to  answer  for  a  capital  or  other  infamous  crime,  unless  on  a 
presentment  or  indictment  by  a  grand  jury."  The  restriction  by  thia- 
amendment  to  the  constitution  of  the  United  States  has  no  application 
to  State  courts.    21  An.  574. 

Second — The  second  error  he  assigns  is  that  when  the  appellant  was 
arraigned  and  plead  not  guilty,  he  was.  not  asked  by  the  court  whether 
he  was  provided  with  counsel,  and  although  notified  of  the  fact,  in  the 
motion  for  a  new  trial,  that  he  was  unable  to  make  his  defense  by 
counsel  learned  in  the  law,  the  court  even  then  assigned  him  no  coun- 
sel to  undertake  his  defense. 

The  sixth  article  of  the  constitution  of  the  State  secures  to  every 
person  charged  with  crime  the  right  of  being  heard  by  himself  or 
counsel.  But  we  do  not  understand  that  counsel  can  be  forced  upon 
him.  He  has  the  right  to  be  heard  by  himselt,  and  inasmuch  as  when 
brought  to  the  bar  in  the  custody  of  the  sheriff,  as  appears  from  the 
record,  he  was  ready  for  his  trial,  we  must  presume  that  if  he  had  no 
counsel,  and  did  not  ask  the  court  to  assign  him  one,  he  chose  to  be 
heard  in  his  own  defense.  The  fact  that  in  his  application  for  a  new 
trial  he  stated  that  he  was  without  counsel,  and  was  thus  unable  to- 
defend  himself,  is  no  reason  why  this  court  sliould  reverse  the  judg- 
ment which  was  based  upon  the  verdict  of  a  jury. 

Third — The  third  error  assigned  is  that  the  information  does  not 
recite  when,  where  or  what  the  accused  intended  to  steal;  and  that, 
as  the  act  charged  against  him  is  criminal  only  from  the  intent,  the 
intention  should  have  been  stated  in  the  information  specifitcaUy,  as-' 
essential  to  and  involving  the  very  existence  of  the  crime. 
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Tbe  offense  consists  in  the  prisoner  having  entered  a  vessel  in  the 
daytime  with  intent  to  steal,  and  the  indictment  is  drawn  np  in  accord- 
ance with  the  statute  upon  this  subject.  R.  S.,  sec.  854.  The  law  does 
not  say  that  the  precise  article  which  he  intended  to  steal  shall  be 
described.  Indeed,  this  would  be  impossible.  The  punishment  is  for 
the  commission  of  the  offense.  This  is  a  question  of  fact,  and  whether 
or  no  the  evidence  justifies  the  finding  of  the  jury  we  are  precluded 
from  considering. 

Judgment  affirmed. 


No.  2914. 
Olympb  de  La  Grakob  t;.  Southwestern  Telegraph  Company. 

Where  the  action  is  to  make  a  telefjrraph  oompaoy  responsible  for  lo»8  on  goods,  resnlting- 
irom  error  in  a  t«legraphio  message,  the  prescription  of  one  year  does  not  apply.  Thi» 
action  arises  ex  contractu,  and  not  ex  delicto. 

Where  it  is  contended  that  the  defendants  are  not  the  first  carrier  or  contractor,  and  that  it 
is  not  proved  that  the  error  in  the  transmission  occurred  on  defendants'  line,  on 
whose  printed  blanks  there  is  express  provision  for  non-liability  for  the  defauft  of  other 
companies; 

Held— That,  whether  first  carrier,  or  not,  it  was  pecnliarly  within  their  power,  and  was  their 
duty,  to  make  the  proof  here  suggested,  if  necessary. 

Defendants  were  engaged  in  the  business  of  transmitting  messages  to  and  from  variona 
points  in  the  country,  and  found  it  to  their  interest,  if  not  a  necessity,  to  effect  such 
mutual  arrangements  with  other  companies,  without  any  consultation  with  the  partiea 
who  might  use  the  telegraph.  It  was  in  their  power  to  show  that  the  message  delivered 
by  them  to  plaintiff  was  precisely  the  sauio  one  received  by  them  from  miother  line,  and 
thus  throw  the  responsibility  upon  the  other  company,  in  case  it  should  be  held  to  be  a 
correct  legal  principle,  that  one  of  two  or  more  connecting  companies  may  thus  be 
relieved  from  liability. 

The  proposition  that  the  defendants  are  liable,  if  at  all,  only  in  case  the  message  is  repeated 
as  contained  in  the  printed  conditions,  can  be  invoked  only  against  the  sender  of  the- 
message,  if  against  any.  The  receiver  can  be  guided  or  informed  solely  by  what  ia 
delivered  to  him,  and  has  no  opportunity  to  agree  upon  any  sooh  condition  before 
delivery. 

APPEAL  from  tbe  Fifth  District  Court,  parish  of  Orleans.  Leaumant^ 
J.  W.  H,  Hunt,  for  plaintiff  and  appellee.  Semmss  &  Mott,  for 
defendants  and  appellants. 

Howell,  J.  This  is  au  action  to  make  the  Southwestern  Telegraph 
Company  responsible  for  loss  on  goods,  resulting  from  error  in  a 
telegraphic  message. 

The  material  facts  are,  that  ii  Mrs.  Tayloe,  at  Demopolis,  Alabama,, 
telegraphed  to  plaintiff,  in  New  Orleans,  to  send  to  her  immediately,. 
l>y  express,  to  Maoon  Station,  Alabama,  certain  valuable  goods,  which 
^were  needed  on  a  particular  day.  The  dispatch  delivered  by  defend- 
ants directed  the  goods  to  be  sent  to  Marion  Station,  Alabama,  and  in 
consequence  were  aever  received  by  Mrs.  Tayloe,  but  after  some 
months  they  were  returned  by  the  express  company  and  tendered  to- 
pluintiff,  at  whose  instance  they  were  examined  by  experts,  and  the 
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damage  fixed  at  $1250,  for  which  she  obtained  judgment,  and  the 
defendants  appealed.  It  appears  that  a  different  and  distinct  company 
transmitted  the  message  from  Demopolis,  Alabama,  to  Meridian,  Mis- 
sissippi, whence  £he  defendant  company  forwarded  it  to  New  Orleans, 
and  delivered  it  to  the  plaintiff. 

The  first  question  is  as  to  the  prescription  of  one  year,  interposed 
by  defendants. 

The  action,  iu  our  opinion,  arises  ex  contractu  and  not  ex  delicto.  The 
defendants  liold  themselves  out  to  the  public  as  being  ready  to  trans- 
mit for  hire  messages  for  individuals  and  to  deliver  faithfully  to  others 
such  messages  as  are  intrusted  to  them.  They  make  themselves  the 
agents  of  both  the  sender  and  receiver,  and  their  failure  in  their  as- 
sumed duties  creates  an  obligation  in  favor  of  the  one  who  may  be 
thereby  injured.  See  35  Penn.  R.  298.  It  may  and  often  does  occur 
that  the  party  to  whom  the  message  is  addressed  is  the  only  one  whose 
interests  are  involved,  and  whj^is  to  pay  the  fee.  In  such  case  he  is 
the  one  in  reality  with  whom  the  contract  is  made. 

The  prescription  of  one  year  does  not  apply. 

It  is  next  contended  that  the  plaintiff  by  her  negligence  has  con- 
tributed to  the  injury  complained  of  and  can  not  recover. 

The  evidence  does  not  sustain  this  ilefense.  The  plaintiff  sent  the 
goods  in  accordance  with  the  instructions  received  by  her,  and  there 
was  nothing  to  suggest  to  her  any  error  or  to  impose  on  her  the  obliga- 
tion to  provide  against  the  mistake  or  negligence  of  the  defendants. 
The  goods  passed  from  her  control,  and  before  they  were  put  within 
her  reach,  the  damage  was  incurred  without  her  fault  or  agency. 

It  is  contended  further,  that  the  defendant  is  not  the  first  carrier  or 
•contractor,  and  it  is  not  proved  that  the  error  in  the  transmission 
occurred  on  defendants'  line  from  Meridian  to  New  Orleans,  and  being 
delivered  on  their  printed  blanks,  there  is  express  provision  for  non- 
liability for  the  default  of  other  companies. 

It  seems  clear  to  us  that  whether  first  carrier  or  not,  it  was  peca- 
liarly  within  the  power,  and  was  the  duty  of  the  defendants  to  make  the 
proof  here  suggested,  if  necessary.  They  were  engaged  in  the  business 
of  transmitting  messages  to  and  from  various  points  in  the. country,  and 
found  it  to  their  interest,  if  not  a  necessity,  to  effect  such  mutual 
arrangements  with  other  companies  as  would  enable  them  to  success- 
full}'  conduct  such  business,  and  this  without  any  consultation  with  the 
parties  who  might  use  the  telegraph.  It  was  in  their  power  to  show 
that  the  message  delivered  by  them  to  plaintiff  was  precisely  the  one 
received  by  them  at  Meridian,  and  thus  throw  the  responsibility  apon 
the  other  company,  if  it  be  a  correct  legal  principle,  that  one  of  two 
or  more  connecting  companies  may  thus  be  relieved  from  liability,  a 
.question  which  it  is  unnecessary  now  to  decide. 
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The  proposition  that  the  defendants  are  liable,  if  at  all,  only  in  case 
the  message  is  repeated  as  contained  in  the  printed  conditions,  can  be 
invoked  only  against  the  sender  of  the  message,  if  against  any ;  for 
is  his  message,  his  language  that  is  to  be  transmitted,  and  it  is  only 
known  to  the  receiver  when  delivered  and  as  delivered.  He  is  to  be 
guided  or  informed  by  what  is  delivered  to  him,  and  he  has  no  oppor- 
tunity to  agree  upon  any  such  condition  before  delivery. 

The  plaintifif  sent  her  goods  according  to  the  directions  contained  in 
the  telegram  delivered  to  her  by  the  defendants,  and  by  their  fault,  or 
that  of  those  for  whom  and  with  whom  they  were  bound,  she  lost  the 
sale  of  them,  and  a  loss  by  depreciation  in  value  was  the  consequence. 
For  this  we  think  the  defendants  are  directly  responsible. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4668. 
0.  L.  Blanchard  v.  Maximilian  Kenison. 

Where  the  claim  of  plaintiff  was  for  about  $478,  principal  and  interest,  at  the  institution  of  the 
suit,  and  was  alleged  to  be  the  hire  paid  in  adyance,  under  a  charter  party,  for  a  steam- 
boat, which  was  lost ;  and  where  the  defendant  reconvened,  claiming  $10,300 ;  the  vi^ne 
of  the  boat  ; 

Held — That  the  motion  to  dismiss  the  appeal  for  want  of  jurisdiction,  must  prevail.  The  real 
matter  in  dispute  is  less  than  $500.  The  char  er  party  is  not  the  matter  in  dispute.  The 
demand,  it  is  true,  grows  out  of  the  charter  party,  but  it  is  simply  to  recover  back  a  cer- 
tain sum  paid  under  the  provisions  of  the  charter  party ;  and  the  right  to  recover  back, 
as  alleged,  springs  from  a  cause  outside  of  the  charter  party,  and  the  existence,  or  valid- 
ity, or  the  enforcement,  of  the  charter  party,  is  not  involved  in  plaintiff's  demand. 

Besides,  no  appeal  has  been  taken  in  relation  to  the  reconventional  demand. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynch, 
J.  Beniinck  JBgan,  for  plaintiff  and  appellee.  Bandolphy  Single- 
ton &  Browne,  for  defendant  and  appellant. 

HowELLy  J.  A  motion  is  made  to  dismiss  this  appeal,  for  want  of 
Jurisdiction. 

The  claim  of  plaintiff  and  appellee  is  for  about  $478,  principal  and 
interest,  at  the  institution  of  suit,  and  is  alleged  to  be  the  hire,  paid  in 
advance,  under  a  charter  party,  for  a  steamboat,  which  was  lost.  The 
defendant  reconvened,  claiming  $10,200,  the  value  of  the  boat.  Judg- 
ment was  rendered  in  favor  of  plaintiff,  for  the  sum  claimed,  and  dis- 
missing the  demand  in  reconvention.  The  defendant  was  allowed  a 
Busiiensive  appeal  from  said  judgment,  upon  giving  bond,  as  required 
by  law.     He  gave  bond  for  $850. 

The  motion  must  prevail.    The  matter  in  dispute  on  the  principal 

demand  is  less  than  $500,  and  we  have  no  jurisdiction  of  it.     The 

appellant  errs  in  saying  the  charter  party  is  the  matter  in  dispute. 

The  demand,  it  is  true,  grows  out  of  the  charter  party,  but  it  is  simply 
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to  recover  back  a  certain  sum  paid  under  the  provisions  of  the  charter 
party;  and  the  right  to  recover  back,  as  alleged,  springs  from  a  cause 
outside  of  the  charter  party;  and  the  existence  or  validity,  or  the 
enforcement  of  the  charter  party  is  not  involved  in  plaintiff's  demand. 

Nor  can  we  maintain  the  appeal  as  to  the  reconventional  demand,  as 
no  appeal  seems  to  have  been  taken  therefrom. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  with  costs. 

Reliearing  refused. 


No.  3452. 
Jeax  Antoinb  Escott  et  ftls.  v.  City  op  New  Orleans. 

All  the  qaestions  in  this  salt  were  passed  apon  and  settled  in  the  case  of  the  heirs  of  Escott 
V.  Manicipality  Ko.  3.  • 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Theard^ 
J.     Laeey,  Butler  <&  Lavisaon,  for  plaintiffs  and  appellants.     R.  D, 
Ogden,  for  defendant  and  appellee.    Eandell  Hunt,  for  the  heirs  of 
Livingston,  called  in  warranty. 

Morgan,  J.  We  agree  with  the  judge  of  the  district  court,  that  all 
the  questions  in  this  controversy  have  been  passed  upon,  and  are  set* 
tied  by  the  decision  of  this  court  in  the  case  of  the  heirs  of  Escott  i?. 
Municipality  No.  2. 

The  judgment  of  the  district  court  is,  therefore,  affirmed,  with  costs. 

Rehearing  refused. 


No.  4331. 
The  State  v.  Henry  Petrie. 

Until  the  jory  hox  is  exhausted  the  Jury  may  be  drawn  therefrom,  even  though  fifteenr 
months  have  elapsed  since  the  list  of  jurors  was  fiornished  by  the  sheriff. 

The  form  of  indictment  is  sufficient  where  it  fully  apprises  the  accused  of  the  crime  with 
which  he  is  charged. 

ft 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Ahell,  J. 
Criminal  case.     (7.  H,  Ltizenherg,  District  Attorney,  for  the  State. 
James  0,  Walker^  for  appellant. 

Wyly,  J.  The  defendant  appeals  from  the  judgment  under  which 
he  was  sentenced  to  the  penitentiary  during  the  term  of  his  natural  life» 
said  judgment  being  on  an  indictment  for  breaking  and  entering  a 
dwelling  house  in  the  night  time  with  intent  to  steal,  and  committing 
an  actual  assault  upon  a  person  lawfully  in  such  house. 

Until  the  box  is  exhausted  the  jury  may  be  drawn  therefrom,  even 
though  fifteen  months  have  elapsed  since  the  list  of  jurors  was  furnished 
by  the  sheriflF.  The  challenge  to  the  array  was  therefore  properly 
overruled. 
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The  form  of  the  iDdictment  was  sufficieDt.  It  fully  apprised  the 
accused  of  the  crime  of  which  he  was  charged.  Revised  Statutes, 
section  850. 

There  are  other  objections  in  the  assignment  of  errors ;  but  they 
are  not  of  a  serious  character.  The  appeal  seems  to  have  been  taken 
for  delay. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2891.  |»_|{| 

Mechanics'  and  Traders'  Bank  v.  Union  Bank.  I  25  3871 

I  52    92l| 

As  a  ftove^ign,  the  Fnited  States  is  iMQnd  by  the  limitations  of  tlie  federal  constitntioD, 

and,  of  coarse,  it  can  not  appoint  a  judge  to  a  State  court,  much  less  create  a  State  court 

and  appoint  tlie  judge  to  administer  it. 
The  President,  representing  the  United  States  in  the  exercise  of  its  sovereign  powers,  could 

not  create  a  court  to  decide  an3'  civil  controversy. 
This  could  only  be  done  by  Congress  under  the  limitations  of  the  constitution. 
Bnt  in  the  exercise  of  war  powers,  the  United  States  is  not  restrained  by  the  limitations 

which  the  constitution  imposes  on  it  as  sovereign. 
Its  business  as  a  warrior  is  to  conquer,  to  restore  peace  and  to  maintain  the  government,  and 

it  can  use  any  means  necessary  to  the  end,  regardless  of  all  restraints,  except  the  law  of 

nations. 
TV'ben  the  United  States  captured  the  city  of  New  Orleans  in  1869,  the  civil  government, 

exiHting  under  the  Confederacy,  ceased  to  have  autliority.    As  an  incident  of  war  powers, 

the  President  had  the  right  to  establish  civil  government,  to  create  courts  to  protect 

the  lives  and  the  property  of  the  people. 
The  General  commanding  the  military  forces  of  the  United  States  which  captured  the  city, 

had  the  right  to  establish  the  provisional  court  called  the  Provost  Court,  which  rendered 

the  judgment  against  the  plaintiff  in  this  case.    That  court  had  authority,  temporarily, 

to  decide  all  civil  causes. 
The  plsiintifif,  who  paid  under  protest  a  judgment  rendered  by  a  com]>etent  court,  established 

by  t^e  United  States  in  the  exercise  of  its  war  powers  after  the  capture  of  New  Orleans, 

has  no  cause  of  action  against  its  judgment  creditor  for  the  money  paid  in  pursuance  of 

the  decree  of  that  court,  and  that  judgment  is  validated  by  article  149  of  the  constitution 

of  this  State. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.    Bandolphj  Singleton  d  Browne  and  T.  H,  Kennedy j  for  plaintiif 
and  appellant.     Lea,  Finney  <&  Miller,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  sues  to  recover  $130,000  which  it  paid  to 
tbe  defendant  under  a  judgment  of  the  Provost  Court  established  by 
Qeneral  Butler,  in  this  city,  in  May,  1862. 

The  payment  was  made  under  the  following  protest : 

*«  Union  Bank  v.  Mechanics'  and  Traders'  Bank. — Provost  Court. — 
Tbe  Mechanics  and  Traders'  Bank  having  been  condemned  by  judg- 
ment of  this  court  to  pay  to  plaintiff  $130,000  in  currency,  and  being 
thus  compelled  to  pay  said  amount  of  said  judgment,  tbe  said  bank 
pays  the  same  under  the  protest  that  the  said  judgment  is  illegal  and 
void,  because  the  court  had  no  jurisdiction  of  the  case. 

(Signed)  WALTER  G.  ROBINSON. 

Attest :  J.  E.  Bernard." 
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"  The  money  was  paid  in  my  presence  under  the  above  protest. 

(Signed)  J.  M.  BELL,  Provost  Judge. 

July  24, 1862." 

The  important  question  is :  Was  the  judgment  which  the  plaintiff 
was  compelled  to  pay  an  absolute  nullity,  and  can  he  recover  from  the 
defendant  the  amount  paid  by  reason  of  said  judgment  f 

This  raises  the  question  whether  General  Butler  had  the  right  after 
the  capture  of  the  city,  in  May,  1862,  to  appoint  a  judge  to  try  civil 
cases.  If  he  had  this  right,  the  judgment  was  not  an  absolute  nullity, 
and  the  amount  paid  by  the  plaintiff  can  not  be  recovered. 

If  the  judge  had  the  right  to  hear  and  determine  the  case,  the  plain- 
tiff can  not  recover  the  money  paid  in  satisfaction  thereof,  even  though 
it  be  conceded  that  there  was  not  sufficient  proof  to  authorize  the 
judgment,  or  that  the  debt  was  for  confederate  money. 

As  a  sovereign  the  United  States  is  bound  by  the  limitation^  of  the 
constitution,  and,  of  course,  it  can  not  appoint  a  judge  to  a  State  court, 
much  less  create  a  State  court  and  appoint  the  judge  to  administer  it. 

The  President  representing  the  United  States,  in  the  exercise  of  its 
sovereign  powers,  could  not  create  a  court  to  decide  any  civil  contro- 
versy. This  coald  only  be  done  by  Congress  under  the  limitations  of 
the  constitution.  But  in  the  exercise  of  war  powers,  the  United  States 
is  not  restrained  by  the  limitations  which  the  constitution  imposes  on 
it  as  a  sovereign.  Its  business,  as  a  warrior,  is  to  conquer,  to  restore 
peace,  and  to  maintain  the  government ;  and  it  can  use  any  means 
necessary  to  that  end,  regardless  of  all  restraints,  except  the  law  of 
nations. 

Under  the  constitution  the  United  States  has  the  right  to  make  war, 
to  raise  and  support  armies  and  navies,  to  suppress  insurrections  and 
repel  invasions.  The  measures  to  be  taken  in  carrying  on  war  and  to 
suppress  insurrections  are  not  defined;  and  the  decision  of  all  such 
questions  is  in  the  discretion  of  the  government  to  whom  these  powers 
are  confided  by  the  constitution. 

When  the  United  States  captured  the  city  of  New  Orleans  in  1862, 
the  civil  government  existing  under  the  Confederacy  ceased  to  have 
authority.  As  an  incident  of  war  powers  the  President  had  the  right 
to  establish  civil  government,  to  create  courts  tu  protect  the  lives  and 
the  property  of  the  people.  This  was  expressly  decided  in  the  case  of 
the  Grapeshot,  9  Wallace  129. 

The  question  is,  had  the  general  commanding  the  military  forces  of 
the  United  States  which  captured  the  city  the  right  to  establish  the 
provisional  court,  called  the  Provost  Court,  which  rendered  the  judg- 
ment against  the  plaintiff?  We  are  of  the  opinion  that  he  ha^l. 
This  was  an  exercise  of  tlie  war  powers  of  the  United  States,  presuna- 
ably  with  the  consent  and  authorization  of  the  President,  the  com.- 
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maDder-in-chief ;  aod  of  the  propriety  of  the  exercise  of  these  powers 
we  are  not  the  judges.  The  decision  of  all  sach  questions  rests  wholly 
with  those  to  whom  the  war  powers  were  confided  by  the  constitution. 
Finding  no  limitation  in  the  constitution  upon  the  exercise  of  war 
powers  by  the  Congress  and  the  President,  this  court  can  not  decide 
that  the  President  was  without  authority  to  confer  the  power  upon 
General  Butler,  which  lie  presumably  did,  to  establish  the  Provost 
Court  and  to  appoint  Judge  Bell,  with  authority,  temporarily,  to  decide 
all  civil  causes,  including  the  one  now  complained  of. 

In  New  Mexico  during  the  war,  Greneral  Kearny,  commanding  the 
military  forces  of  the  United  States,  organized  a  provisional  govern- 
ment^ and  not  only  established  inferior  and  superior  courts,  but  also 
ordained  a  code  of  laws;  and  the  Supreme  Court  of  the  United  States 
recognized  and  sustained  his  right  to  do  so.  See  the  case  of  Leiten- 
dorfer  i7.  Webb,  20  Howard  176;  also  Cross  v,  Harrison,  16  Howard 
164  ',  Burke  t*.  Fregre,  22  An.  629 ;  and  Lanfear  v.  Mestier,  18  An.  497 ; 
also  Wilcox  V,  Jackson,  13  Peters  498. 

The  plaintiff,  therefore,  who  paid  a  jadgment  rendered  by  a  compe- 
tent court,  established  by  the  United  States  in  the  exercise  of  its  war 
powers,  the  only  authority  competent  to  organize  a  court  in  this  city 
at  the  time,  has  no  cause  of  action  against  its  judgment  creditor,  the 
defendant,  for  the  money  paid  in  pursuance  of  the  decree  of  that  court. 
The  United  States  had  authority  to  establish  this  court;  and  the  judg- 
ment is  validated  by  article  149  of  the  constitution  of  this  State. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
defendant  be  affirmed  with  costs. 

Rehearing  refused. 

Writ  of  error  to  the  United  States  Supreme  Court  granted  by  Justice  Bradley  and  filed  ou 
tbe  twenty-fourth  of  September. 


No.  4607. 

CxTY  OF  New  Orleans  v.  Mechanics  and  Traders'  Insurance 

Company. 

The  syllabus  in  the  following  case,  the  city  of  New  Orleans  v.  Crescent  Mutual  Insurance 
Company,  No.  4485,  is  applicable  to  the  present  one ;  the  two  cases  being  Identical. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.     Hate- 
kins,  J.     George  S.  Lacey,  City  Attorney,  for  plaintiff  and  appellee. 
^.    W.  Huntington  and  J,  Livingatonj  for  defendants  and  appellants. 

Morgan,  J.    This  case  is  identical  with  the  case  of  the  same  plaintiff 
«;.  the  Crescent  Mutual  Insurance  Company. 

For  the  reasons  therein  assigned,  it  is  ordered,  adjudged  and  decreed 
tbftt;  the  judgment  appealed  from  be  affirmed,  with  costs. 
Sehearing  refused. 
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No.  4485. 
CiTT  OF  New  Orleans  v.  Crescent  Mutual  Insurance  Company. 

There  is  no  law  which  requires  that  the  tax  bills  or  receipts  shall  be  signed  by  the  Admtois- 
trator  of  Finance  of  the  city  of  New  Orleans,  or  that  stamps  should  be  affixed  to  them. 

It  is  not  necessary  that,  in  the  Judgment  enforcing  the  payment  of  the  tax  bills,  there  should 
be  specifications  separating  the  amount  assessed  on  real  estate  trom  Uie  assessment  on 
merchandise,  capital  and  money  at  interest.  It  is  sufficient  that  this  should  be  done  in 
the  tax  bills  on  which  the  Judgment  is  predicate  J. 

It  was  a  sufficient  publication,  and  such  as  was  required  by  the  law,  where  it  was  proved 
that  the  notices  to  taxpayers  were  published  at  least  four  times  in  the  New  Orleans 
Republican,  to  wit :  on  the  twenty-second,  twenty-seventh  and  thirtieth  of  August,  and 
on  the  nineteenth  of  September,  1872.  It  was  not  necessary  that  there  should  have  been 
further  evidence  of  the  ordinances^  Nos.  1497  and  1498,  than  there  is  in  the  record. 

The  offering  in  evidence  of  the  several  papers  In  which  the  notice  of  publication  was  made, 
and  the  subsequent  filing  of  them,  was  sufficient  to  establish  what  the  law  required. 

The  default  taken  ou  the  fifth  of  November,  187S,  and  confirmed  on  the  twentieth  of  same 
month,  was  in  conformity  with  law. 

The  law  relating  to  city  taxes  does  not  require  the  notices  to  be  published  for  thirty  days. 
It  only  declares  that  no  Judgment  shall  be  rendered  until  after  thirty  days'  notice,  the 
notice  to  be  thrice  published. 

The  return  of  the  service  of  judgment  by  the  sheriff  was  not  vitiated  by  his  calling  it  in 
said  return  a  torit  of  Judgment,  nor  was  it  indispensably  necessary  that  the  copy  of  the 
Jndgmcut  should  have  contained  the  signature  of  the  Judge ;  nor  was  it  sacramental 
that  the  clerk  should  have  mentioned  that  the  judge  had  signed  the  judgment.  AH 
that  was  required  was  notice  of  the  judgment,  and  the  certificate  of  the  clerk  that  the 
Jitdgnicnt  was  rendered  was  sufficient. 

The  city  ordinances  Nos.  1961,  1263,  1273  of  December,  1871,  do  not  make  the  aggregate  taxa- 
tion exceed  two  per  cent.,  and  this  objection,  so  far  as  these  ordinances  are  concerned, 
can  not  be  maintained. 

An  ordinance  of  the  City  Council  of  New  Orleans  can  not  be  questioned  with  regard  to  its 
being  in  contravention  of  an  article  of  the  constitution.    The  question  with  reference  to 
the  validity  of  its  ordinances  is  to  be  tested  by  the  sanction  which  it  has  froai  the  Legis- 
lature to  perform  such  aeta,  and  in  such  cases  the  point  to  be  determined  is  not  whether 
any  particular  ordinance  is  contrary  to  the  constitution,  but  whether  it  is  permitted  by 
an  act  of  the  Legislature.    The  question  would  then  arise  whether  the  law  of  the  Legis- 
lature under  which  the  Council  acted  was  constitutional  or  not. 
The  city  ordinance  of  the  nineteenth  December,  1871,  and  the  ordinance  of  the  30th  Decem- 
ber of  the  same  year,  are  not  in  violation  of  the  act  of  the  sixteenth  of  March,  1870. 
section  18,  which  provides  that  the  Common  Council  of  New  Orleans  shall,  once  at  a 
regular  meeting  in  the  month  of  December,  and  not  oftener,  in  each  and  every  year,  lay 
an  equal  and  uniform  tax,  etc.,  etc. 
The  ordinance  of  the  City  Council,  seventh  May,  1872,  levying  a  third  tax  in  addition  to 
those  levied  by  the  ordinances  of  the  nineteenth  and  thirtieth  December,  1871,  is  not 
contrary  to  the  statute  which  provides  that  taxes  shall  only  be  levied  once  a  year  in  the 
month  of  December,  because  said  ordinance  rests  on  the  act  of  the  twenty-fourth  April, 
187-2,  which  authorizes  the  levying  of  said  tax  on  an  estimate  to  be  made  from  the  tox 
rolls  of  1871.    The  objection  that  this  act  is  unconstitutional  because  retrospective  in 
its  effect  can  not  be  maintained. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Th^ard^ 
J.     George  8.  Lqcey,  city  attorney,  for  plaintiff  and  appellee.    Jf- 
M,  Cohen,  for  defendant  and  appellant. 

Morgan,  J.  Delendants  appeal  from  a  judgment  by  default,  ren- 
dered against  them,  assign  several  errors  in  the  proceedings  and  judg- 
ment, apparent  on  the  face  of  the  record,  and  founded  on  law. 

First— His  first  assignment  of  error  is,  that  the  Administrator  of 
Finance  has  not  signed  the  tax  bills. 
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We  do  not  find  any  law  which  reqaires  that  these  bills  shall  be 
€igned  by  the  Administrator  of  Finance. 

Second — There  is  no  stamp  on  either  bill  or  receipt. 

We  do  not  think  that  this  was  necessary. 

Third — The  judgment  lacks  specification.  By  this  he  means  that 
the  amount  assessed  on  real  estate  is  not  separated  from  the  assess- 
ment on  merchandise,  capital,  and  money  at  interest. 

We  do  not  find  that  the  law  reqaires  that  the  judgment  should  be 
made  up  of  different  parcels.  It  is  sufficient  that  the  property  be  sep- 
arated on  the  tax  bill.     This  was  done. 

Fourth — There  was  no  sufficient  proof  of  publication. 

Section  nine  of  the  amended  city  charter  provides,  that  all  taxes 
imposed  by  the  city  of  New  Orleans,  or  due  to  the  same,  and  not  paid 
on  the  thirty-first  July,  of  each  year,  shall  be  exigible,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  that  date,  upon  thirty  days' 
notice,  by  the  Administrator  of  Finance,  during  which  delay  there 
shall  be  three  publications  in  the  official  journal. 

It  was  established  by  the  testimony  ot  Chad  wick,  that  the  notices 
'were  published  at  least  four  times,  iu  the  New  Orleans  Republican,  to 
wit:  on  the  twenty- second,  twenty -seventh  and  thirtieth  August,  and 
on  the  nineteenth  September,  1872;  and  the  several  papers  in  which 
the  notice  of  publication  was  made  were  offered  in  evidence,  and 
were  subsequently  filed.  This  we  think  a  sufficient  compliance  with 
the  law. 

Fifth — The  publications  were  insufficient.  The  first  publication  was 
on  the  twenty-second  August,  and  the  last  on  the  nineteenth  Septem- 
ber following. 

Default  was  taken  on  the  filth  November,  1872,  and  confirmed  on 
the  twentieth  of  the  same  mouth. 

We  do  not  understand  that  the  law  requires  the  notices  referred  to 
shall  be  published  for  thirty  days.  It  says  that  they  shall  be  published 
and  judgment  shall  not  be  pronounced  until  thirty-  days  after  notice. 
We  consider  the  provision  of  the  law  similar  to  the  rules  governing 
citations.  Judgment  by  default  can  not  be  rendered  until  ten  days  after 
<5itation,  but  the  citations  are  not  to  be  made  daily  ;  one  is  sufficient. 
So  in  the  case  of  city  taxes.  The  law*  declares  that  no  judgment  shall 
l>e  rendered  until  after  thirty  days  notice,  the  notice  to  be  thrice  pub- 
lished. Here  the  notices  were  published  four  times,  and  the  judgment 
\yj  default  was  not  rendered  until  some  fifty  days  after  the  first  notice 
Mras  published.     This  we  consider  sufficient. 

Sixth — The  uotice  of  judgment  is  defective.  The  allegation  in  the 
brief  being  that  sheriff's  return  is  ^*  served,  a  true  copy  of  the  within 
^writ  of  judgment,"  etc.,  and  tliat  the  copy  of  the  judgment  does  not 
^contain  the  signature  of  the  judge. 
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We  'do  not  see  bow  the  sheriff  by  his  retarD  can  vitiate  a  judgment 
simply  because  he  calls  it  a  writ  of  judgment,  nor  do  we  see  that  it 
was  indispensably  necessary  that  the  copy  of  the  judgment  should 
contain  the  signature  of  the  judge.  The  judge,  we  believe,  never  does 
sign  the  copy  of  the  judgment  which  he  renders  against  a  party.  If 
the  argument  means  that  the  clerk  should  have  mentioned  that  the 
judgment  was  signed  by  the  judge,  we  answer  that  this  is  not  sacra- 
mental. What  is  necessary  to  the  defendant  is  notice  of  the  judg- 
ment, and  the  certificate  of  the  clerk  that  the  judgment  was  rendered 
is  sufficient.  If  the  position  assumed  be  correct,  no  judgment  haa 
been  rendered  against  him,  and  if  no  judgment  was  rendered  against 
him  there  is  nothing  against  which  he  can  complain,  and  therefore  he 
has  appealed  from  nothing,  and  his  appeal  would  be  dismissed. 

Seventh — The  ordinances  are  void  because  the  aggregate  rate  of  tax- 
ation exceeds  two  per  cent. 

The  ordinances  No.  1261,  1262,  1^72,  passed  in  the  month  of  Decem- 
ber, 1871,  do  not  make  the  aggregate  taxation  exceed  two  per  cent.^ 
and  this  objection,  so  far  as  these  ordinances  are  concerned,  can  not 
be  maintained. 
Mghth — Ordinances  No.  1497  and  1498  are  illegal. 
Ordinance  No.  1497  was  adopted  seventh  May,  1872. 
Ordinance  No.  1498  was  adopted  twenty-sixth  April,  1872. 
These  ordinances  are,  it  is  urged,  illegal,  because  they  were  adopted 
(if  they  ever  were  adopted)  long  after  the  date  fixed  by  law  for  the 
assessing  and  levying  of  taxes  in  the  city  of  New  Orleans. 

No  estimate,  it  is  contended,  was  made  for  the  collection  of  taxea 
embraced  in  the  ordinances.     Added  to  the  tax  ordinance  adopted 
December,  1871,  they  show  an  excess  of  taxation  higher  than  the  max- 
imum rate  of  taxation  allowed  by  law,  and  hence  are  in  contravention 
of  prohibitory  laws,  and  are,  therefore,  illegal  and  void ;  and  it  is  far- 
ther contended  that  inasmuch  as  these  ordinances  assess  and  levy  taxes 
upon  the  rolls  of  1871,  they  are  unconstitutional,  being  violatory  of 
article  110  of  the  constitution,  which  forbids  the  passage  of  laws  hav- 
ing a  retroactive  effect.    We  do  not  know  that  an  ordinance  of  the  City 
Council  of  New  Orleans  can  be  questioned  with  regard  to  its  being  in 
contravention  of  an  article  of  the  constitution.     The  City  Council  ia 
the  legislative  body  of  the  corporation.     As  such  it  derives  its  powers 
from  the  Legislature.    It  exists  only  at  the  pleasure  of  the  Legislature. 
Its  powers  are  specifically  defined  and  expressly  limited,  and  it  can  do 
nothing  except  what  it  is  permitted  to  do. 

The  question  with  reference  to  the  validity  of  its  acts  is  to-  be  tested' 
by  the  sanction  which  it  has  from  the  Legislature  to  perform  such  acts^ 
and,  in  such  cases,  the  point  to  be  determined  is  not  whether  any  par- 
ticular ordinance  is  contrary  to  the  constitution,  but  whether  it  is  per- 
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mitted  by  an  act  of  the  Legislatare.     The  qnestion  woald  then  arise, 
whether  the  law  of  the  Lejrislatnre  under  which  the  council  had  acted  ' 
was,  or  not,  unconstitutional. 

But  it  is  contended  that  the  common  council  are,  by  the  act  No.  164, 
approved  March  20,  1856,  section  42,  allowed  once,  and  not  oftener,. 
in  each  and  every  year,  to  lay  an  equal  and  uniform  tax  upon  all  property, 
real  and  personal,  in  this  city;  and  we  are  solicited  to  note  the  word 
"once,"  and  the  words  *'aDd  not  oftener,  in  each  and  every  year.'^ 
And  our  attention  is  invited  to  the  act  of  sixteenth  March,  1870,  section 
18,  which  provides  that  the  common  council  of  New  Orleans  shall, 
once,  at  a  regular  meeting,  in  the  month  of  December,  and  not  oftener, 
in  each  and  every  year,  lay  an  equal  and  uniform  tax,  etc.,  etc.  It  is 
urged  upon  us,  that  because,  on  the  nineteenth  December,  1871,  the 
city  passed  one  ordinance,  the  ordinance  passed  afterward,  on  the 
twenty -sixth  December,  1871,  was  contrary  to  the  statute  which  de- 
clares that  the  council  shall  levy  taxes  once  a  year,  in  the  month  of  De- 
cember. We  can  not  give  our  concurrence  to  such  a  proposition.  Under 
the  statute  referred  to,  the  ordinances  fixing  the  rates  of  taxation 
must  be  fixed  in  the  month  of  December,  but  we  do  not  understand 
that  all  the  taxes  of  the  city,  upon  all  the  property  of  the  city,  distrib- 
uting the  taxes  upon  the  various  property  and  the  callings  of  the  citi- 
zens, should  all  be  passed  at  once  and  on  the  same  day.  Such  a  thing 
would  be  impracticable  if  not  impossible.  Certainly  it  would  be 
attended  with  mischief  and  injustice,  for  it  would  be  impossible  for 
any  set  of  men  to  determine  in  one  day,  a  fair  and  equitable  rate  of 
taxation,  to  which  all  the  property,  real  and  personal,  in  the  city,, 
should  be  subjected. 

In  this  same  connection  it  is  contended  that  inasmuch  as  on  the 
seventh  May,  1872,  the  City  Council  passed  another  ordinance  levying: 
other  taxes,  the  ordinances  levying  these  taxes  is  contrary  to  the  law 
which  provides  that  taxes  shall  only  be  levied  once  a  year,  in  the 
month  of  December.  This  proposition  would  be  unanswerable  if  it  were 
not  for  the  act  of  twenty-sixth  of  April,  1872,  which  authorizes  the 
levying  of  these  taxes,  the  estimate  to  be  made  on  the  tax  rolls  of 
1871.  And  here  comes  in  the  question,  is  this  law  unconstitutional  be- 
cause it  is  retrospective  in  its  operations  ? 

2finth — Ordinances  Nos.  1497  and  1498  are  not  in  evidence. 

If  this  be  true,  then  we  have  been  considering  an  exhaustive  consti- 
tntional  argument  for  nothing.  If  they  are  not  in  evidence  therd  is 
nothing  upon  which  counsel's  argument  can  rest.  Upon  this  point  we 
agree  with  the  City  Attorney  when  he  says  that  the  city,  having  made- 
out  her  bill  of  taxes  under  those  ordinances,  and  having  offered  the 
same  in  evidence,  together  with  proof  of  publication  of  notice  to  de- 
linquent taxpayers,  it  was  the  duty  of  the  court  to  render  judgment  ia 
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favor  of  the  city ;  and  there  being  nothing  in  the  record  to  show  error 
in  the  judgment  thus  rendered  it  should  be  affirmed  with  coats. 

The  last  objection  is  that  the  court  is  without  jurisdiction,  and  it  is 
urged  that  when  service  of  notice  is  made  by  publication  the. court 
acquires  no  jurisdiction  until  proper  proof  of  thei  ptiblication  of  such* 
notice,  and  of  a  compliance  with  each  of  the  other  requirements  of 
the  statute  is  filed  and  made  to  appear  in  the  record.  This  objection 
iias  already  been  disposed  of,  in  the  opinion  which  we  have  ex- 
pressed with  regard  to  the  third  and  fourth  points  in  appellant's  brief. 

Counsel  for  the  city  prays  for  damages  on  the  ground  that  the 
appeal  is  frivolous  and  taken  for  delay.  But  we  do  not  agree  with 
him  altogether,  and  so  merely  affirm  the  judgment. 

Judgment  affirmed  with  costs. 


2934. 

John  L.  Yule  v.  Thb  City  op  New  Orleans.    Robert  Howes  «. 
g^  gg^i  the  same.    (Consolidated.) 

5S  12481 

J The  city  oi  New  Orleans  is  not  bound  to  indemnify  its  cttisiens  for  any  loss  by  Are  occasioned 

25      3^]  ^y  ^®  negligence  of  the  fire  department.    It  can  not  be  looked  upon  as  an  insuror  against 

o"      636J  snch  losses. 

There  is  no  contract,  express  or  Implied,  between  the  citizens  and  the  city  of  New  Orleans 
to  indemnify  them  for  any  loss  which  may  occur  to  them  by  reason  of  the  burning  down 
of  their  houses,  except  in  cases  specially  provided  by  law. 
The  Firemen's  Charitable  Association  has  always  been  a  voluntary  one,  its  members  are  not 
paid,  and  the  $126,000  per  annum,  allowed  to  them  out  of  the  city  treasury,  are  only  a 
subsidy,  to  enable  the  association  to  carry  out  its  objects. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley^ 
J.    Hawe  d  Prentiss y  JRace,  Foster  (&  Merrick,  for  plaintiffs  and 
appellees.     G,  8.  Lacey,  City  Attorney,  for  defendant  and  appellant. 

Morgan,  J.  Yule  claims  from  the  Firemen's  Charitable  Association 
and  the  city  of  New  Orleans,  ^ve  thousand  dollars.  Howes  claims 
from  the  same  defendants  thirty-nine  thousand  five  hundred  dollars. 

They  both  reside  in  the  third  district  of  this  city,  where  they  own 
property.  Their  claims  rest  upon  the  same  state  of  facts,  and  are 
based  upon  the  same  law.  The  cases  were  consolidated,  and  tried 
together.  There  was  judgment,  against  them  in  so  far  as  the  associa- 
tion is  concerned,  in  their  favor  as  against  the  city — Yule  for  $5,000, 
and  Howes  for  $35,000. 

From  these  judgments  the  city  alone  has  appealed. 

The  allegations  in  both  petitions  are  substantially  the  same.  They 
aver  that  on  the  nineteenth  May,  1867,  at  about  the  hour  of  half- 
past  three  P.  M.,  a  fire  broke  out  on  the  square  in  which  their  prop- 
erty is  situated,  but  remote  from  it,  and  that  it  was  all  destroyed. 
They  allege  that  when  the  fire  occurred  nearly  all  the  firemen,  with 
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their  enginea  and  hooks  and  ladders,  were,  bj  permission  of  the  Com- 
mon Council  of  New  Orleans  and  of  the  Firemen's  Charitable  Associa- 
tion, at  the  Fair  Grounds,  some  miles  distant  from  their  engine  houses, 
where  by  law  they  should  hare  been,  and  where  they  "spent the  day  in 
feasting,  fun  and  frolic,"  and  they  allege  that  it  was  because  of  the 
absence  of  the  firemen  and  their  engines  that  their  property  was 
destroyed. 

The  ground  upon  which  they  seek  to  make  the  association  and  the 
city  responsible  is  that  the  city  of  New  Orleans  makes  annual  assess- 
ments upon  all  the  real  and  personal  property  in  this  city,  and  collects 
taxes  thereon,  of  which  taxes  they,  the  petitioners,  pay  their  share, 
and  that,  in  consideration  thereof,  the  corporation  of  New  Orleans 
assumes  and  by  law  is  bound  to  protect  all  residents  of  the  city  in  the 
preservation  of  their  property  from  destruction  by  fire.  They  aver  that, 
to  this  end,  the  city  has  sold  the  contract  for  the  extinguishment  of  all 
fires  in  this  city  for  and  during  the  period  of  five  years  from  the  seven* 
teenth  December,  1866,  to  the  Firemen's  Charitable  Association  for  the 
sum  of  $120,000  per  annum,  to  be  paid  monthly;  that  by  the  terms  of 
this  contract  the  association  was  at  all  times  to  have  on  duty  a  certain 
number  of  fire  engines,  attended  by  a  certain  number  of  officers  and 
men  for  each,  ready  at  the  first  alarm  of  fire  to  repair  to  and  extinguish 
the  same. 

The  broad  question  presented  by  the  record  is  whether  or  not  the 
<sity  of  New  Orleans  is  bound  to  indemnify  its  citizens  for  any  loss  by 
fire,  occasioned  by  the  negligence  of  the  fire  department  t 

We  think  not.  The  city  can  not,  we  think,  be  looked  upon  in  the 
light  of  an  insurer  against  losses  by  fire.  Its  duty  is  to  protect  the 
lives  and  property  of  its  citizens,  as  far  as  in  its  power  lies,  and  to  pro- 
mote their  comfort  and  convenience,  but  it  is  not  to  be  held  respon- 
sible for  losses  by  fire.  True  it  is  that  out  of  the  taxes  collected  from 
the  citizens  $120,000  per  annum  are  paid  to  the  Firemen's  Charitable 
Association.  It  is  also  true  that  this  association,  in  consideration  of 
this  sum,  have  contracted  to  have  always  ready  for  service,  and  prop- 
erly manned,  fifteen  steam  engines,  four  engine  companies,  and  four 
hook  and  ladder  companies ;  that  the  chief  engineer  of  the  association 
is  to  have  the  sole  command  at  fires,  and,  in  fact,  that  the  manage- 
ment of  the  fire  companies  shall  be  under  the  control  of  this  associa- 
tion. But  there  is  no  contract  on  the  part  of  the  association  by  which 
they  undertake  to  put  out  all  fires  which  may  occur  in  the  city,  and 
there  is  no  contract,  express  or  implied,  between  the  citizens  of  the 
city  and  the  city  by  which  the  city  is  to  indemnify  them  for  any  loss 
which  may  occur  to  them  by  reason  of  the  burning  down  of  their 
houses,  except  in  cases  specially  provided  for  by  statute. 

It  is  true  that  the  city  pays  $120,000  per  annum  to  the  Firemen's 


396  SUPREME  COURT  OP  LOUISIANA, 

Yule  T.  The  City  of  New  Orleans.    Howes  t.  the  same. 

Charitable  Association,  and  that  this  sum  comes  from  the  city  treasury. 
But  this  is  only  a  subsidy  to  an  association  to  enable  it  to  carry  out  its 
objects.  The  fire  department  of  this  city  has  always  been  a  voluntary 
one ;  its  members  are  not  paid.  On  the  contrary,  they  have  to  con- 
tribute to  the  support  of  the  association  out  of  their  own  pockets,  in 
addition  to  which  they  give  their  services  at  all  fires — services  than 
which  noDc  can  be  more  meritorious  or  coupled  with  more  exposure, 
risk  and  danger,  for  nothing.  No  one,  we  believe,  is  paid  by  them, 
except  those  parties  who  have  to  be  constantly  at  the  station  houses,, 
such  as  engineers,  hostlers,  etc.,  and  without  this  subsidy  they  could 
not  be  kept  up. 

It  is  also  true  that  the  police  of  the  city  are  paid  by  the  city,  and 
that  it  is  their  duty  to  protect  the  lives  of  its  citizens,  but  we  do  not 
understand  that  the  city  is  responsible  in  damages  for  all  the  crimes 
and  offenses  committed  within  its  limits  becaase  the  people  are  taxed 
to  pay  the  police. 

The  people  of  the  city  have,  by  common  consent,  allowed  their 
representatives  to  contribute  a  certain  amount  of  money  for  the  pro- 
tection of  their  common  property,  but  it  by  no  means  follows  that 
because  they  have  given  this  much  to  prevent  loss,  if  possible,  they 
must  in  addition,  pay  for  the  losses  which  occur,  for,  after  all  it  is  the 
people  of  the  city  who  have  to  pay.  They  have  paid  enough,  we 
think,  when  they  have  allowed  $120,000  a  year  to  be  contributed  for 
their  common  defense,  and  should  not  be  made  to  pay  for  damages 
which  they  did  not  cause. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants  in  both  cases,  with  costs  of  both 
courts. 


No.  4606. 
State  ex  rel.  Bernard  Dayries  v.  John  Yoist. 

Per  certain  reasons  expressed  in  the  statute  of  1871,  p.  126  of  acta  of  1871,  prescribing  the 
duties  of  tax  collectors,  the  Governor  is  authorized  to  remove  a  tax  collector  flrom  office. 
The  relator  in  this  case  having  a  commission  bearing  date  a  month  later  than  the  com- 
mission of  Yoist,  the  presumption  is  that  the  Governor  had  cause  for  removal  of  the 
latter,  which  was  effected  by  the  appointment  of  Dayries. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe^ 
Coupee.  Heioes,  J.  Thomas  J,  Cooley  <&  W.  H,  Cooley,  O.  Provostyy 
District  Attorney,  Haralson  <&  Claibomef  for  relator  and  appellant. 
Edward  Phillips  and  Eohert  Semple  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  contest  under  the  intrusion  act  between 
the  relator  Dayries  and  the  defendant  Yoist,  each  having  a  commission 
from  the  Governor  of  the  State  appointing  each  tax  collector  for  the, 
parish  of  Pointe  Coupee. 
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The  commissioD  of  Dayries  bears  date  snbseqaent  to  that  of  Yoist. 
For  certain  reasons  expressed  in  the  statute  of  1871  (page  126  of  acts 
of  1871),  prescribing  the  duties  of  tax  collectors,  the  Governor  is 
authorized  to  remove  a  tax  collector  from  office.  The  relator  having  a 
commission  bearing  date  a  month  later  than  the  commission  of  Yoist, 
the  presumption  is  that  the  Q-overnor  had  cause  for  removal  of  the 
latter,  which  was  effected  by  the  appointment  of  Dayries. 

The  judgment  of  the  lower  court  is,  therefore,  erroneous  in  decree- 
ing Yoist  the  legal  tax  collector  and  in  dissolving  the  injunction  with 
damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  that  the  injunction  be  perpetuated,  that  the 
relator,  Bernard  Dayries,  have  judgment  in  his  favor  decreeing  him  to 
be  the  legal  tax  collector  of  the  parish  of  Pointe  Coupee,  and  author- 
ized to  discharge  the  duties  appertaining  thereto,  and  to  receive  the 
emoluments  arising  from  the  said  office. 

It  is  further  ordered  that  defendant  Yoist  pay  all  costs  of  these  pro- 
ceedings. 


No.  4459. 
George  W.  Lee  v.  Christopher  C.  Packard  et  als. 

Where  Effingham  Lawrence  mortgaged  half  of  a  plantation  to  secure  some  promissory  notes, 
said  mortgage  being  in  faror  of  Casanave,  or  any  other  fatnre  holder  of  said  notes,  and 
the  mortgaged  property  was  subsequently  transferred  to  Packard  et  als.,  who  assumed  to 
pay  the  said  notes  as  part  of  the  price,  and  the  notes  fell  into  the  hands  of  Lee,  who  sued 
out  an  order  of  seizure  and  sale  against  the  property,  which  order  was  injoined  by  Pack- 
ard et  als. ; 

Held — That  on  the  trial  of  the  injunction,  the  court  a  qua  did  not  err,  in  permitting  Lee  to 
introduce  the  authentic  evidence  upon  which  the  order  of  seizure  and  sale  was  granted  ; 
and  also,  that  the  court  did  not  err,  in  refusing  to  allow  Packard  et  als.  to  introduce  in  evi- 
dence a  letter  of  Effingham  Lawrence,  the  mortgageor,  on  the  ground  of  irrelevancy. 

The  purchaser  of  mortgaged  property  with  the  pact  de  non  alienando,  occupies  no  better  posi- 
tion than  the  mortgageor,  and  can  not  iivjoin  the  executory  proceedings,  or  set  up  any 
defense  which  the  latter  could  not. 

Ko  sale  or  partition  of  mortgaged  premises  can  defeat  the  mortgage  previously  existing 
thereon. 

The  purchase  of  the  property  by  Packard  et  als.,  the  stipulations  and  arguments  between 
them  and  the  mortgageor,  and  the  partition  of  the  property  among  themselves,  could  not 
affect  the  rights  of  Lee,  the  holder  of  the  mortgage  notes. 

The  dt  fendants,  Packard  et  als.,  in  partitioning  the  property  among  themselves  and  making 
partial  paymontH,  could  not  limit  the  operation  of  the  mortgage  upon  the  whole,  because 
the  mortgage  was  an  indivisible  obligation. 

APPEAL  from  the  Second  Judicial  District  Court,  Parish  of  Plaque- 
mines.   Pardee,  J.     Sambola  &  Ducros,  for  plaintifif  and  appellee. 
•0.  C.  Packard,  defendant  and  appellant,  in  propria  persona, 

Wylt,  J.  In  May,  1869,  Effingham  Lawrence  mortgaged  half  of  a 
plantation  in  the  parish  of  Plaquemines  to  secure  his  six  promissory 
Jiotes  for  twenty -five  hundred  dollars  each,  said  mortgage  being  in 
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favor  of  Pierre  A.  D.  CasaDave,  or  any  futare  holder  of  said  notes. 
The  mortgaged  property  was  subseqaently  transferred  to  the  defend- 
ants, who  assamed  to  pay  the  said  notes  as  part  of  the  price. 

The  notes  fell  into  the  hands  of  the  plaintiff,  who  sued  out  an  order 
of  seizure  and  sale  against  the  property.  Thereupon  the  defendant, 
Christopher  C.  Packard,  brought  this  suit  to  injoin  the  executory  pro- 
ceedings.   The  court  dissolved  the  injunction,  and  he  has  appealed. 

We  think  the  court  did  not  err  in  permitting  Lee  to  introduce  the 
authentic  evidence  upon  which  the  order  of  seizure  and  sale  was 
granted }  and  also  the  court  did  not  err  in  refusing  to  allow  the  appel- 
lant to  introduce  in  evidence  the  letter  of  Effingham  Lawrence,  the 
mortgageor,  on  the  ground  of  irrelevancy.  Therefore  the  bills  of 
exceptions  to  such  rulings  were  not  well  taken. 

The  purchaser  of  mortgaged  property  with  the  pact  de  non  alienando 
occupies  no  better  position  than  the  mortgageor,  and  can  not  injoin  the 
executory  proceedings,  or  set  up  any  defense  which  the  latter  could 
not.  No  sale  or  partition  of  the  mortgage  premises  can  defeat  the 
mortgage  previously  existing  thereon.  Therefore  the  purchase  of  the 
property  by  the  defendants,  their  stipulations  and  agreements  with 
Lawrence,  the  mortgageor,  and  the  partition  thereof  among  themselves, 
did  not  relieve  the  property  of  the  mortgage  now  sought  to  be  enforced 
by  George  W.  Lee. 

The  defendants,  in  partitioning  the  property  and  making  the  partial 
payments,  could  not  limit  the  operation  of  the  mortgage  upon  the 
whole  property,  because  the  mortgage  was  an  indivisible  obligation. 

it  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs. 

Rehearing  refused. 


No.  4363. 
The  State  of  Louisiana  v.  The  New  Orleans  Gaslight  Compant. 

Whore  the  exception  was  that  the  salt  Is  premature,  because  it  is  an  effort  to  make  the 
courts  declare,  in  advance,  that  the  defendant,  after  the  year  1875,  shall  not  be  permitted 
to  exercise  the  pHvileges  of  a  corporation  under  an  act  extending  Its  existence  until 
1895,  and  alleged  to  be  unconstitutional;  that  its  present  exercise  of  privileges  is  not 
alleged  to  be  illegal ;  and  that  the  suit,  therefore,  can  not  be  maint-ained,  if  at  all,  until 
the  alleged  date  of  the  expiration  of  Its  present  privileges  in  1875 ; 

Held — ^That  said  exception  Is  well  taken. 

This  court  is  not  authorized  to  declare  theoretically  an  act  of  a  co-ordinate  branch  of  the 
government  unconstitutional,  when  the  act  complained  of  is  not  only  not  alleged  to  be 
Interfering  with  the  exercise  of  any  person's  rights,  but  not  even  in  operation. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble, 
J.     Simeon  Belden,  Attorney  General,  for  plaintiff  and  appellee. 
Semmes  dk  Moil  and  J,  A,  Campbell,  for  defendant  and  appellant. 

Morgan,  J.    On  the  first  of  March,  I860,  the  General  Assembly  of 
Louisiana  passed  an  act  entitled  **  An  Act  to  extend  the  area  of  gaa 
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lighting  in  the  oity  of  New  Orleans,  and  to  reduce  the  price  now  paid 
by  gas  consumers." 

The  first  section  of  this  act  provides :  '*  That  the  charter  of  the  New 
Orleans  Gas  Light  Company,  as  now  established  by  law,  shall  remain 
in  fall  force  and  effect  uutil  the  first  day  of  April,  1895 ;  Provided^. 
that  nothing  in  this  act  shall  be  construed  so  as  to  continue  the  exclu- 
sive  privilege  granted  to  said  company,  beyond  the  period  fixed  by  its 
present  act  of  incorporation,"  etc. 

This  suit  was  instituted  against  the  company  by  the  Attorney  Gen- 
eral, under  a  resolution  of  the  House  of  Representatives  to  declare  the 
act  aforesaid,  in  so  far  as  it  extends  the  chartered  privileges  and  char- 
ter of  the  company,  beyond  the  term  limited  by  the  act  of  the  General 
Assembly  of  the  year  1845  (which  provides  that  the  charter  of  the 
company  shall  expire  on  the  first  day  of  April,  1875)  unconstitutional, 
null  and  void.  The  ground  upon  which  this  demand  rests  is  that  the 
title  of  the  act  in  question  violates  the  one  hundred  and  fifteenth 
article  of  the  constitution  then  in  force  when  the  act  was  passed,  which 
provided  that  every  law  shall  express  its  object  in  its  title.  It  is 
alleged  that  the  object  of  the  law  approved  on  the  first  of  March,  1860, 
is  not  expressed  in  its  title. 

The  defendant  excepts  to  the  action  upon  the  following  grounds  : 
First — That  the  suit  was  instituted  without  authority  of  law ;  that  the 
Attorney  General  is  not  authorized  to  institute  a  suit  of  his  own  motion, 
and  without  legislative  instruction,  to  have  the  courts  declare  an  act  of 
the  Legislature  unconstitutional,  especially  when  the  decree  prayed  for 
is  merely  a  declaratory  decree,  without  application  to  any  specific  act 
or  alleged  wrong  done  under  the  alleged  unconstitutional  act. 

Second — That  the  suit  is  premature  because  it  is  an  effort  to  make  the 
courts  declare,  in  advance,  that  the  defendant  after  the  year  1875  shall 
not  be  permitted  to  exercise  the  privileges  of  a  corporation ;  that  it  is 
not  alleged  that  its  present  exercise  of  privileges  is  illegal ;  and  that 
the  suit  is  therefore  not  maintainable,  if  at  all,  until  the  alleged  date 
of  the  expiration  of  its  privileges,  to  wit,  the  first  of  April,  1875;  and 
Third — That  the  petition  discloses  no  cause  of  action  whatever,  nor 
a  case  of  which  the  court  has  jurisdiction. 

Conceding  that  the  Attorney  General  has  the  right  to  institute  a  suit 
against  a  corporation  to  annul  its  charter,  or  to  declare  a  law  under 
which  a  corporation  may  be  acting  unconstitutional  on  his  own  motion; 
conceding  that  whereas  by  the  constitution  and  laws  of  the  State  the 
Attorney  General  is  obliged  to  give  his  professional  services  to  either 
branch  of  the  Legislature  in  matters  concerning  them,  he  can  be  called 
upon  by  one  house,  without  the  concurrence  of  the  other,  to  institute 
proceedings  to  cause  an  act  passed  by  both  to  be  declared  by  the 
courts  unconstitutional — upon  neither  of  which  propositions  do  we 
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find  it  necessary  to  express  an  opinion — still  it  is  clear  to  oar  minds 
that  this  suit  is  premature. 

This  is  not  a  suit  to  annal  the  charter  of  the  gas  company  because 
of  its  having  violated  any  of  the  rights,'  privileges  or  obligations  con- 
ferred upon  it  by  the  act  incorporating  it.  No  one  complains  of  the 
<2ompany,  and  it  is  not  averred  that  it  is  exercising  any  right,  that  it 
claims  any  privilege,  or  that  it  interferes  with  any  of  the  rights  of 
others,  in  virtue  of  the  act  which  we  are  asked  to  declare  unconstitu- 
tional. When  this  happens  it  will  be  time  enough  for  us  to  pass  upon 
the  question.    Perhaps  it  may  never  happen. 

The  gas  company  may  have  ceased  to  exist  before  187.5,  the  date  on 
which  its  charter,  as  alleged,  expires;  or  if  it  exists,  it  may  not  desire 
to  vend  gas  at  that  time.  If  this  should  happen,  or  if,  from  any  cause, 
they  should  cease  to  supply  the  citj''  and  its  citizens,  and  the  State,  the 
€ity,  or  any  of  its  citizens,  should  endeavor  to  enforce  what  either  of 
them  might  consider  a  contract  between  the  company  and  the  State, 
the  constitutionality  of  the  act  of  18G0  might  possibly  be  invoked.  Or 
if,  in  1875,  the  company  should  continue  its  functions,  and  the  State 
should  attempt  to  prohibit  it  from  doing  so;  or  if,  at  that  period,  any 
citizen,  or  parties  interested,  should  resist  its  pretensions,  or  should 
proceed  against  it  for  an  infringement  of  his  or  their  rights,  and  the 
company  should  set  up  the  act  in  question  in  their  defense,  then  the 
constitutionality  of  the  law  under  which  it  will  be  acting,  may  be 
inquired  into.  All  this  will  be  time  enough  when  the  case  arises,  but 
no  such  case  is  now  before  us.  We  are  called  upon  to  declare,  theo- 
retically, that  a  law  is  unconstitutional,  when  no  one  is  claiming  to 
exercise  any  rights  under  it,  and  when  no  one  is  complaining  that  it  is 
working  them  any  injury. 

It  is  our  duty  to  declare  an  act  of  the  G-eneral  Assembly  unconstitu- 
tional when  the  exigencies  of  the  case  require  it,  as  delicate  as  the 
performance  of  this  duty  may  be,  but  we  do  not  think  we  should 
ereate  the  exigency.  We  have  only  to  deal  with  the  practical  affairs 
of  life  }  we  have  no  warrant  for  expressing  an  opinion  upon  rights  and 
duties  which  ma^*  or  may  not  exist  in  the  future.  Much  less  do  we 
feel  ourselves  authorized  to  declare  an  act  of  a  co-ordinate  brjiuch  of 
the  government  unconstitutional,  when  the  act  complained  of  is  not 
only  not  alleged  to  be  interfering  with  tlie  exercise  of  any  person's 
rights,  but  is  not  even  in  operation. 

We  think  the  exception  to  the  prematurity  of  the  action  should  have 
been  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed  ;  that  the  excep- 
tion of  the  defendant  as  to  the  prematurity  of  the  suit  be  maintained, 
and  that  the  suit  be  dismissed.     Plaintiffs  to  pay  the  costs. 
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No.  4617. 

State  op  Louisiana  ex  rel.  Louisiana  Levbb  Company  v,  Charles 

Clinton,  Auditor. 

The  amendment  of  the  constitntion  of  the  Stato,  ratified  on  the  seventh  of  November,  1870, 
which  limits  the  Stato  debt  to  $25,000,000,  is  not  violated  by  the  law  creating  the  Levee 
Company.  The  bonds  of  the  Stoto  are  not  oat,  nor  is  any  one  ito  creditor,  nor  can  any 
one  become  ito  creditor,  for  any  sum  contracted  for  by  the  Levee  Company. 

JtiB  not  for  the  ooort,  in  this  case,  to  determine  that  the  paymento  demanded  are,  or  are  not, 
without  a  valid  consideration.  It  has  only  to  decide  whether  the  acts  relating  to  the 
Levee  Board  lure  constitutional  or  not. 

The  act  No.  S7, 1871,  which  ratifies  and  confirms  the  contract  between  the  Levee  Company 
and  the  G-ovemor,  is,  after  all,  an  act  of  the  Legislature,  and  is  valid  unless  conflicting 
with  the  constitution  of  the  Stote,  and  this  has  not  been  shown. 

The  constructing  of  levees  for  the  protection  of  lands  subject  to  overflows  is  not  made  at  the 
expense  of  the  Stote  treasury.  That  expense  is  met  by  a  general  tox  on  all  the  tax- 
able property  of  the  people  of  the  Stote.  The  Legislature  had  the  power  to  impose  that 
tax  and  to  appropriate  it  as  they  saw  flt^They  create  no  debt  which  goes  beyoitd  the 
constitutional  Umitotion,  and  in  the  acto  iHerring  to  the  general  levee  tox  have  violatod 
no  provision  of  the  constitution. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw^ 
hins,  J.  Armand  Fiioi,  Semmes  d  Mott,  ff,  0,  Dibble,  for  relators 
and  appellees.  A,  P.  Meld,  Attorney  Greneral,  J.  S,  Whitaker,  J.  B. 
Cotton,  J.  Q.  A,  Fellows,  for  defendant  and  appellant. 

Morgan,  J.  On  the  twentieth  ot  February,  1871,  the  Legislature 
passed  an  act  '*  relative  to  the  Louisiana  Levee  Company,  a  corpora- 
tion organized  under  the  general  laws  of  the  State,  constituting  it  a 
body  politic  and  corporate,  with  certain  powers,  privileges  and  fran- 
chises, and  contracting  with  the  said  corporation  for  the  construction, 
maintenance  and  repairs  of  certain  levees,  and  providing  for  compen- 
sation therefor." 

The  relators  declare  that  they  have  entered  upon  the  duties  imposed 
upon  them  by  the  act  of  incorporation  above  set  forth,  and  have  com- 
pleted large  works  in  accordance  with  their  duties  thereunder,  and 
thus  that  they  have  protected  from  overflow  a  great  portion  of  Lou- 
isiana at  an  expense  of  $767,000,  while  they  have  only  received  there- 
for some  $400,000.  They  aver  that  in  order  to  enable  them  to  pay  for 
the  works  contemplated  by  the  act,  already  executed,  and  to  be  execut- 
ed, the  State  has  authorized  the  levying  and  collection  of  a  tax  of  two 
mills  upon  the  dollar  of  the  assessed  value  of  the  taxable  property  of 
tlie  State,  to  be  set  apart  as  a  special  fund  to  be  known  as  the  **  Levee 
Construction  Fund,"  and  an  additional  tax  of  two-tenths  of  one  per 
centum  upon  the  assessed  value  of  the  taxable  property  of  the  State, 
to  be  set  apart  and  known  as  the  "  Levee  Repair  Fund." 

They  aver  that  said  taxes  have  been  and  are  being  collected  and  set 

apart  as  provided  by  law,  and  have  been  in  part  paid  to  the  Louisiana 

Levee  Company  on  the  order  of  the  president  of  said  company,  as 

money  belonging  to  the  same,  and  that  said  taxes  are  not  funds  belong- 
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ing  to  the  State,  which  could  lawfully  be  appropriated  for  any  of  the 
expenses  or  indebtedness  of  tlie  State. 

Tliey  aver  that  there  is  now  in  the  treasury  a  sum  of  $13,000  belong- 
ing to  said  levee  construction  fund  and  to  said  levee  repair  fund,  for 
which  they  have  drawn  according  to  law  lor  $6000  each,  for  whicb 
orders  Charles  Clinton,  the  Auditor  of  the  State  of  Louisiana,  refuses 
to  give  the  neci-ssary  warrants  on  the  State  treasury,  in  violation  of 
the  law  and  of  the  vested  rights  of  tlie  relators.  They  pray  for  » 
mandamus  against  the  Auditor  directing  him  to  issue  warrants  ii> 
their  favor  on  the  State  Treasurer  for  the  payment  of  the  two  orders- 
for  $6000  each. 

The  Auditor,  after  filing  a  declinatory  exception,  answered,  througb 
the  Attorney  General,  who  is  herein  acting  as  counsel  designated  by 
law  to  the  Auditor,  as  well  as  in  his  official  capacity  representing  the 
State,  and  says: 

First — That  the  act  of  the  Legislature  relative  to  the  Louisiana  Levee 
Company,  and  the  act  confirming  a  contract  between  the  Louisiana 
Levee  Company  and  the  Governor  of  the  State,  approved  twenty-eighth 
February,  1871,  providing  for  an  annual  collection  by  taxation  and 
appropriation  to  said  company  for  twenty-one  years  of  about  one  mil- 
lion dollars  each,  are  unconstitutional,  illegal,  null  and  void,  because 

they  are  in  violation  of  the amendment  to  the  constitution  of  the 

State  of  Louisiana  limiting  the    State  debt  to    $25,000,000,   and    of 
articles  110,  114  and  115  of  the  constitution  of  the  State. 

Second — That  the  payments  demanded  in  the  petition  are  without  a 
valid  consideration,  and  made  to  a  person,  a  private  corporation,  hav- 
ing no  legal  claim  upon  the  State,  to  be  paid  out  of  the  revenues 
derived  from  the  taxation  of  the  property  of  the  citizens  and  others 
owning  property  subject  to  taxation,  and  upon  whooi  rested  no  legal 
or  equitable  obligation  to  contribute  to  the  payment  thereof. 

Third — That  the  State  Legislature  had  no  power  to  authorize  the 
Governor  of  the  State  to  enter  into  the  contract  contained  in  the  acts 
Nos.  4  and  27,  nor  to  incur  the  obligations  contained  in  the  contract; 
that  the  proprit-tors  of  property  fronting  on  the  water  courses  of  Louis- 
iana, subject  to  overflow,  had  contracted  in  the  oiiginal  purchase  of  the 
property,  to  build  and  keep  up  the  levees,  and  had,  in  consequence, 
purchased  their  lands  at  a  much  reduced  price ;  that  the  leveeing  and 
draining  of  lands  subject  to  overflow  at  the  expense  of  the  State  treas- 
ury, or  by  a  general  taxation  on  all  the  taxable  property  in  the  State, 
would  be  the  enrichment  of  a  portion  of  the  people  of  Louisiana  by 
making  their  property  much  more  valuable  and  at  the  expense  of 
other  citizens  and  tax  payers  of  the  State;  that  it  would  be  the  taking 
ef  the  property  of  one  citizen  or  class  of  citizens  for  the  benefit  of 
another,  and  without  a  proper  and  adequate,  or  in  faet  any  consider- 
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atioD  whatever,  and  is  in  violation  of  the  constitation  of  the  State  and 
of  the  United  States. 

Fourth — That  the  funds  claimed  are  derived  from  the  general  taxa- 
tion of  the  property  of  the  State  for  the  enrichment  of  the  plaintiff^  a 
private  corporation,  and  for  the  enhancement  of  the  property  of  a 
small  portion  of  the  property  holders  in  the  State,  and  that  it  was  not 
in  the  power  of  the  State  to  grant  said  fands,  or  to  authorize  the 
making  of  said  contract ;  that  the  obligations  created  by  the  acts  Nos. 
4  and  27  is  a  debt  of  upward  of  $20,000,000,  attempted  to  be  created 
at  a  time  when  the  State  debt  exceeded  $25,000,000,  and  subsequent 
to  the  promulgation  of  the  constitutional  amendment  limiting  the 
State  debt  to  $25,000,000;  that  so  long  as  the  State  debt  shall  exceed 
$25,000,000,  the  Legislature  can  not  make  appropriations  or  authorise 
eon  tracts,  except  for  such  purposes  as  are  ab8olutel>  required  and 
necessary  for  carrying  on  the  government;  that  the  work  claimed  to 
kave  been  done  and  to  be  now  being  done  by  the  plaintiff  is  not 
one  of  those  necessary  works  or  expenses  for  the  carrying  on  the 
government,  but  is  a  work  of  internal  improvement,  which,  at  all 
times  doubtful  as  a  function  of  government,  was  designed  to  be 
prohibited  by  the  amendment  to  the  constitution  limiting  the  State 
debt 

lirst — We  do  not  see  in  what  manner  the amendment  of  the  con- 

«titution  of  the  State,  which  limits  the  State  debt  to  $25,000,000,  is  vio- 
lated by  the  law  creating  the  Levee  Company.  The  State  has  created 
no  debt  in  their  favor.  It  has  assumed  no  responsibility  on  their 
account.  It  does  not  pay  or  order  to  be  paid  any  money  out  of  the 
funds  of  the  treasury  proper.  The  State  incorporated  the  company, 
giving  it  certain  rights  and  privileges,  and  imposing  heavy  burdens 
upon  it  at  the  same  time.  It  contracted  with  the  company  with  regard 
to  a  work  of  great  public  utility.  To  secure  the  company  they  imposed 
a  general  tax  upon  all  the  property  of  the  State,  and  made  it  the  duty 
of  the  tax  collectors  to  collect  the  same  and  to  deposit  the  suras  col- 
lected in  the  treasury,  but  it  provided  at  the  same  time  that  the 
moneys  so  collected  should  be  placed  to  the  credit  of  a  certain  fund,  to 
be  drawn  upon  by  the  officers  of  the  company.  But  this  does  not 
create  a  liability  on  the  part  of  the  State.  The  State  does  not  pay. 
Its  bonds  are  not  out,  nor  is  any  one  its  creditor,  nor  can  they  be  its 
creditor  for  any  sum  contracted  for  by  the  Levee  Company. 

Second — It  U  not  for  us  to  determine  that  the  payments  demanded 
are  without  a  valid  consideration.  We  have  only  to  determine  whether 
the  acts  relating  to  the  Levee  Board  are  constitutional  or  not. 

I^ird— The  act  No.  27,  which  ratifies  and  confirms  the  contract  be- 
tween the  levee  company  and  the  Governoi  is,  after  all,  an  act  of  the 
Legislature^  and  is  valid  unless  it  conflicts  with  the  constitution  of  the 
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State,  and  we  have  not  been  referred  to  the  article  with  which  it  is  in 
conflict. 

The  other  objections  to  the  act  do  not  strike  us  with  much  force. 
The  leveeing  of  the  land  subject  to  overflow  is  not  made  at  the  expense 
of  the  State  treasury.  It  is,  as  is  stated,  made  by  a  general  tax  on  all 
the  taxable  property  of  the  State,  but  the  Legislature  had  the  power 
to  impose  that  tax,  and  to  appropriate  it  as  it  saw  flt. 

Fourth — It  is  true  that  the  funds  claimed  are  derived  from  the  gen- 
eral taxation  of  the  property  of  the  State,  and  it  may  be  that  it  will 
result  in  the  enrichment  of  the  levee  company ;  but  the  State  had  the 
power  to  levy  the  tax,  and  the  profit  would  depend  upon  the  perfection 
of  the  company's  work.  By  the  law  under  which  they  are  acting,  they 
are  responsible  to  the  owners  of  property  who  suffer  damage  by  reason 
of  their  negligence  or  want  of  skill.  A  crevasse  at  Grand  Levee,  or  at 
Keuner,  or  at  any  one  of  the  several  other  points  on  the  river,  caused  by 
their  negligence  in  maintaining  ^ti^se  levees  up  to  the  standard 
required  by  the  law,  as  evidenced  b^kh^  report  of  commissioners  to 
whom  such  matters  are  intrusted,  would  cause  more  damage  to  the 
company  than  the  amount  of  the  taxes  to  which  they  would  be  entitled. 
But  these  are  questions  with  which,  in  reality,  we  have  nothing  to  do. 
The  only  matters  which  we  are  called  upon  to  decide,  are  whether  the 
acts  of  the  Legislature,  in  themselves,  violate  any  o)f  the  articles  of 
our  constitution,  and  whether  the  Legislature  has  cheated  a  debt 
whicli  goes  beyond  the  constitutional  limitation.  We  do  ciot  find  that 
these  acts  do  violate  any  provision  of  the  constitution,  or  that  it  creates 
a  debt.  We  therefore  think  the  company  entitled  to  the  money 
which  it  claims,  and  that  the  mandamus  properly  issued. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 


Lu DELING,  C.  J.  I  doubt  the  right  of  the  defendant  to  raise  the 
questions  presented  for  decision  in  this  case. 

He  has  no  real  or  actual  interest  involved  in  this  controversy. 

If,  however,  I  be  mistaken  in  this,  then  I  concur  in  the  opinion  of  the 
majority  of  the  court. 

Under  either  hypothesis  I  concur  in  the  decree. 

Rehearing  refused. 
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"Widow  Benjamin  Foydras  de  La  Londe  et  aU.  v.  Poydrae. 

No.  3828. 
Widow  Benjamin  Poydras  de  La  Lande  et  als.  v.  Charles  Poydras. 

Where  the  defendant  bonght  certain  slaves,  who,  by  the  will  of  one  of  their  former  owners, 
were  to  be  emancipated  at  a  fntnre  time,  bat  were  not  so  emancipated  by  the  defendant, 
who  made  no  efforts  to  surmonnt  the  obstacles  that  were  in  the  way  of  their  emancipa- 
tion, bnt  who  was  content  to  retain  them  in  the  condition  of  slavery,  and  to  avail  them- 
selves of  their  labor  until  they  were  set  free  by  the  Government  of  the  United  States ; 

Held — That  said  defendant  has  no  legal  ground  to  refuse  to  pay  the  promissory  note  which 
he  gave  for  the  purchase  of  said  slaves. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.     Miller  J.    A,  L.  Mahoudeau  and  0.  B,  Schmidt  for  plain- 
tiffs and  appellees.    Edward  Phillips,  for  defendant  and  appellant. 

Taliaferro,  J.  At  a  probate  sale  in  the  year  1854  the  defendant  pur- 
chased from  the  estate  of  Benjamin  Poydras  de  La  Lande  a  plantation  in 
the  parish  of  Pointe  Coupee,  with  twenty-four  slaves  upon  it,  who  were 
among  the  slaves  entitled  to  their  freedom  by  the  provisions  of  the  will 
of  Julien  Poydras,  an  ancestor  of  these  parties  who  died  many  years 
since.  Three  other  negroes,  slaves  for  life,  were  sold  with  this  lot  of 
twenty-four  together  with  the  plantation.  The  whole  price  was  fifteen 
thousand  dollars,  one-third  cash,  the  remainder  in  four  annual  install- 
ments of  three  thousand  dollars  each.  Special  mortgage  and  vendor's 
privilege  were  retained  to  secure  payment  of  the  several  notes  given 
at  the  sale. 

The  plaintiffs  sue  upon  the  last  note  due  and  pray  judgment  for 
three  thousand  dollars,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  the  thirty-first  of  January,  1861,  and  that  the  land  be 
seized  and  sold  to  pay  the  debt. 

The  judge  a  quo  ordered  an  appraisement  of  the  land  and  slaves  to 
ascertain  the  relative  value  thereof  at  the  time  the  defendant  pur- 
chased, and  finding  that  relative  value  to  be  ten  thousand  dollars  for 
the  plantation  and  the  improvements  upon  it,  and  five  thousand  dol- 
lars for  the  slaves,  rendered  judgment  in  favor  of  the  plaintiff  for  two- 
thirds  the  amount  of  the  note  sued  on  with  recognition  of  plaintiff's 
mortgage  and  vendor's  privilege  on  the  land. 

From  this  judgment  the  defendant  appealed. 

The  defense  is  that  the  twenty- four  negroes  the  defendant  purchased 
were  free  at  the  time  of  the  sale  of  the  succession  of  Benjamin  Poy- 
dras, and  that  the  sale  of  iree  persons  being  contra  honos  mares,  is  null 
and  violates  the  entire  contract.  He  contends  further  that  the  propor- 
tional sum  paid  by  him  on  the  two  previous  notes  for  the  negroes  as 
slaves,  amounts  to  more  than  that  of  the  land,  and  if  held  bound  at  all, 
such  proportional  sum  should  be  imputed  to  the  payment  of  the  land. 

The  title  acquired  by  the  defendant  from  the  estate  of  Benjamin 
Poydras  expresses  the  following  condition :  After  giving  the  name  and 
description  of  the  twenty-four  negroes  the  act  proceeds,  '*  which  above 
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named  slaves  proceed  from  the  slaves  which  were  sold  at  the  sale  of 
the  property  of  the  succession  of  tlie  late  Julien  Poydras,  and  are  by 
the  present  act  transferred  subject  to  the  conditions  and  stipulations 
expressed  in  the  testament  of  tlie  said  late  Julien  Poydras,  and  in  the 
acts  which  have  transferred  the  ownership  of  the  said  slaves  to  the 
several  purchasers  of  the  property  of  the  estate  of  the  late  Julien  Poy- 
dras, and  more  particularly  in  the  act  of  sale  of  the  land  or  plantation 
on  which  he  resided  from  which  the  said  slaves  have  been  detached. 
The  said  slaves  hereinabove  named  are  therefore  by  the  present  act, 
transferred  under  the  conditions  and  stipulations  expressed  in  the  said 
will  or  testament,  and  in  the  <acts  above  mentioned,  and  to  which 
reference  is  here  made,  without  any  other  warranty  of  any  nature 
whatever }  with  which  conditions  and  stipulations  the  purchaser  de- 
clared he  was  well  acquainted,  that  he  accepted  them,  and  was  satisfied 
therewith,  and  that  he  put  himself  in  the  lieu  and  stead  of  the  vendors, 
promising  that  he  would  comply  with  and  fulfill  the  same." 

It  is  in  evidence  that  the  twenty-four  slaves  here  referred  to  were 
not  emancipated  by  the  defendant,  and  that  they  were  never  emanci- 
pated otherwise  than  by  the  general  emancipation  resulting  from  the 
late  war.  There  were  no  doubt  seiions  obstacles  to  carrying  out  the 
provisions  of  the  will  of  Julien  Poydras  in  regard  to  the  emancipa- 
tion of  his  slaves.  The  law  and  public  policy  of  the  State  were 
strongly  against  it.  Bullard  and  Curry's  Digest,  page  427 ;  Criminal 
Code,  articles  184,  185;  Acts  of  1852,  page  214.  The  subsequent  act 
of  fifteenth  March,  1855  (Acts  of  1855,  p.  387),  was,  perhaps,  less 
stringent  in  regard  to  emancipation  than  the  previous  legislation  on 
the  subject,  but  it  seems  clear  that  whatever  the  obstacles  in  the  way, 
the  defendant  made  no  effort  to  surmount  them.  He  was  content  to 
retain  the  negroes  in  question  in  the  condition  of  slavery,  and  to  avail 
himself  of  their  labor,  until  they  were  set  free  by  the  United  States 
government.  Nor  can  we  consider  the  condition  of  these  negroes 
otherwise  than  that  of  statu  liberi.  They  acquired  under  the  w*ill  of 
Julien  Poydras  the  right  of  thereafter  becoming  free.  It  seems  that 
by  the  will,  they  were  to  continue  in  slavery  twenty-five  years  after 
the  sale  ordered  by  the  testator,  and  their  offspring  born  in  the  mean- 
time were  also  to  remain  slaves  until  they  should  be  in  the  condition 
and  of  the  age  required  by  law  for  such  emancipation.  The  will  of 
Julien  Poydras  is  dated  April  16,  1822,  but  there  is  nothing  in  the 
record  showing  either  the  time  of  his  decease  or  the  time  at  which  his 
lands  and  slaves  were  sold. 

After  a  careful  review  of  this  case,  we  do  not  find  good  cause  for 
altering  the  decree  of  the  lower  court.    21  An.  p.  757,  and  same,  p.  771. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs. 
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ITben  the  judge  a  guo  had  already  charged  the  Jnr}'  that  "  they  must  be  satiusfled  that  tha      SO    139 
prisoner  knew  the  certificates  he  pnblinhed  as  true  were  fal-je  at  the  time  of  passing 
them,  and  that,  if  they  had  any  reasonable  doubt  of  his  guilt,  they  must  acquit  him ;" 

JBLeld— That  this  was  substantially  the  charge  asked  for  by  defendant's  oounsel.  though  not 
identical  in  language,  and  that  It  met  all  the  requirements  of  the  law. 

"Where  the  judge  a  quo  refused  to  charge  the  jury,  as  requested,  that  "  the  fact  that  defend- 
ant had  offered  no  OTidenoe  is  in  no  way  to  be  taken  as  an  admission  of  guilt,'*  instead 
of  which  the  Judge  charged  "that  all  circumstances  against  the  prisoner  within  his 
power  to  explain,  which  he  rt- fused  to  do,  were  to  be  taken  and  weighed  by  the  jury  as 
circumstances  against  the  prisoner ;" 

field—  That  this  was  an  error.  The  accused  is  justified  in  relying,  if  he  chooses,  upon  the 
insnflSciency  of  the  evidence  adduced  by  the  prosecution,  and  his  so  doing  should  not  be 
taken  as  an  acknowledgment  by  him  of  his  guilt. 

Section  10  of  act  73  ot  1872  does  not  so  far  abrogate  section  833,  Revised  Statutes  of  1870,  that 
a  person  may  not  bo  indicted  under  the  former,  as  was  done  in  this  case,  tor  ''pnlilishing 
as  true,  false,  forged  and  counterfeited  certificates  of  a  public  oificer,"  etc.  B<»th  laws 
are  easily  construed  so  as  to  give  effect  to  each,  and  will  support  an  indictment,  if  prop- 
erly drawn  up  under  each  respectively. 

"The  indictment  properly  sets  forth  the  offense  of  which  the  prisoner  is  accused^  as  described 
in  section  833,  Revised  Statutes  of  1870,  under  which  said  indictment  is  drawn,  and  is 
not  defective  in  substance.  It  follows  substantially,  if  not  literally,  the  language  of  said 
section. 

APPEAL  from  the  First  District  Court,  parisli  of  Orleans.    Abell,  J. 
Criminal  oa^e.     Jolm  McFhelin,  District  Attorney,  i'or  the  State. 
A.  A,  AiocJui,  for  defendant  and  appellant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  sentenc- 
ing him  to  four  years'  imprisonment  at  hard  labor  in  the  State  peniten- 
tiary, upon  being  found  guilty  of  the  charge  of  *'  publishing  as  true 
false,  forged  and  counterfeited  certificates  of  a  public  officer,"  etc., 
under  section  833  R.  S.  of  1870.  The  case  is  before  us  on  two  bills  of 
exception  and  a  motion  in  arrest  of  judgment. 

First — The  first  bill  is  to  the  refusal  of  the  judge  a  quo  to  charge  the 
Jury  as  requested  by  counsel  tor  defendant,  that  ^*  the  prosecuting 
officer  must  prove  that  the  party  accused  knew  the  cert  ficates  uttered 
were  lorgeiies ;  if  the  jury  have  any  doubt  as  to  the  guilty  knowledge, 
that  being  the  essence  ot  the  ofifense,  they  must  acquit.''  The  judge 
had  already  charged  the  jury  that  **tliey  must  be  satisfied  that  the 
prisoner  knew  the  certificates  to  be  forged  at  the  time  of  passing  them, 
and  that  if  they  had  any  reasonable  doubt  of  his  guilt  they  must 
acquit."  This  was  substantially  the  cliarge  asked  for  by  defendant's 
counsel,  though  not  identical  in  Ian  ,uage,  and  met  the  requirements  of 
the  law.  In  3  Graham  &  Waterman  on  N.  T.  710  et  seq.,  quoted  by 
appellant's  counsel,  it  is  said  '*the  court  is  not  bound  to  give  instruc- 
tions in  the  words  asked  for,  however  material  might  the  instructions 
be.  But  it  must  take  care  to  give  the  instructions  substantially,  so  as 
•to  meet  the  whole  of  the  point  which  is  material." 

Second— The  second  bill  is  to  the  refusal  of  the  judge  to  instruct  the 
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jury  that  "  th«  fact  that  defendant  has  offered  no  evidence  ia  in  no  way 
to  be  taken  as  an  admission  of  guilt.'^  Instead  of  which  the  judge 
charged  '*  that  all  circamstances  against  the  prisoner  within  his  power 
to  explain  which  he  refuses  to  do,  are  to  be  taken  and  weighed  by  the 
jury  as  circumstances  against  the  prisoner." 

We  think  the  court  erred  in  the  refusal,  and  particularly  as  he  added 
a  charge  in  words  which  might  have  induced  the  jury,  under  the  cir- 
cumstances, to  believe  that  defendant's  omission  to  offer  any  evidence 
was  an  admission  of  bis  guilt,  which  is  not  correct  in  principle,  as  the 
presumption  of  innocence  exists  in  favor  of  the  accused,  and  the  pro- 
secutor must  prove  the  guilt  beyond  a  reasonable  doubt.  The  accused 
is  justified  in  relying,  if  he  chooses,  upon  the  insufficiency  of  the 
evidence  adduced  by  the  prosecution,  and  his  so  doing  should  not  be 
taken  as  an  acknowledgment  by  him  of  his  guilt. 

As  this  case  must  be  remanded  for  a  new  trial,  we  think  it  well  to 
pass  on  the  points  in  the  motion  in  arrest  of  judgment. 

First — ''The  indictment  is  founded  on  section  833  R.  S.  of  1870,  and 
should  have  been  based  on  section  10  of  article  7S  of  ]  872." 

Section  833  provides  that,  **  whoever  shall  forge  or  counterfei*^,  or 
falsely  make  or  alter,  •  •  «  any  certificate  or  attestation  of  any 
public  officer,  in  any  matter  wherein  his  certificate  is  receivable  and 
may  be  taken  as  legal  proof,  *  *  *  or  shall  alter  or  publish  as  true 
any  such  false,  altered,  forged  or  counterfeited  certificate  or  attestation, 
♦  *  ♦  knowing  the  same  to  be  false,  altered,  forged  or  counter- 
feited, with  intent  to  injure  or  defraud  any  person,  *  «  •  shall 
be  punished  by  imprisonment  at  hard  labor,  for  not  less  than  two, 
nor  more  than  fourteen  years.*' 

Section  10  of  article  73  of  1872  provides:  ''That  it  is  hereby  declared 
a  felony  to  forge  or  falsely  sign,  fill  up,  alter  or  utter,  or  publish  as 
true  any  •  *  ♦  certificate,  *  ♦  •  or  any  part  thereof,  as  given, 
made  out  or  signed  by  the  Mayor  or  any  administrator  of  department 
of  the  city  of  New  Orleans,  or  by  any  officer,  deputy,  clerk  or  other 
person  authorized  by  them,  or  either  of  them,  and  which  may  be  given 
credence  to,  or  pass,  or  be  received  as  genuine  or  authorized,  and  be 
calculated  to  deceive  or  defraud  any  holder,  receiver,  transierree, 
pledgee,  or  other  person.  Any  person,  upon  being  found  guilty  of  such 
offense,  shall  be  sentenced  to  imprisonment  at  hard  labor  not  less  than 
two  nor  more  than  twenty  years." 

We  do  not  see  that  the  latter  law  so  far  abrogates  the  former  that  a 
person  may  not  be  indicted  under  the  former,  as  was  done  in  this  case, 
for  *' publishing  as  true,  false,  forged  and  counterfeited  certificates  of' 
a  public  officer,"  etc. 

Both  laws  are  easily  construed  so  as  to  give  effect  to  each,  and  will 
support  an  indictment  if  properly  drawn  up  under  each  respectively. 
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Second — **  Whether  preferred  under  the  one  or  the  other  gtatnte,  the 
indictment  does  not  properly  set  foi;th  the  offense,  and  is  defective  in 
substance." 

The  first  count  reads,  "feloniously  and  falsely  did  publish  as  trac;^ 
with  intent  to  injure  and  defraud  Loais  W.  Perkins,  ♦  •  •  a  certain 
false,  forged  and  coanterfeited  certificate  of  a  public  officer,  in  a  mat- 
ter wherein  his  certificate  is  receivable,  and  may  be  taken  as  legal 
proof,  to  wit :  a  certificate  purporting  to  be  a  certificate  of  appropria- 
tion of  the  city  of  New  Orleans,  numbered  18,195,  tor  the  sum  of 
$601  50  (six  hundred  and  one  dollars  and  fifty  cents),  purporting  to  be 
issued  from  the  department  of  public  accounts  of  said  city,  and  pur- 
porting, moreover,  to  be  signed  by  N.  C.  Snethen,  and  to  be  paraphed 
by  J.  C,  meaning  John  Calhoun — he,  the  said  William  Carr,  alias 
James  F.  Hickey,  at  the  time  he  so  published  as  true  the  aforesaid 
false,  forged  and  Counterfeited  certificate  of  a  public  officer,  in  a  mat- 
ter wherein  his  certificate  is  receivable,  and  may  be  taken  as  legal 
proof,  then  and  there  well  knowing  the  same  to  be  false,  forged  and 
counterfeited,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided." 

This  does,  in  our  opinion,  properly  set  forth  the  offense  described  in 
section  833,  R.  S.  of  1870,  under  which  the  indictment  was  drawn,  and 
is  not  defective  in  substance.  It  follows,  substantially  if  not  literally, 
the  language  of  said  section  in  declaring  the  publishing  as  true  a  false, 
forged  and  coanterfeited  certificate  of  a  public  officer,  naming  one,  and 
describing  the  certificate  so  published,  and  charging  knowledge  and 
the  felonious  intent.  The  other  two  counts  are  equally  if  not  more 
explicit.  Under  sections  1049  and  1059  R.  S.,  the  description  of  the 
instrument  is  sufficient. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  this  cause  be  remanded  for  a  new  trial,  in  accordance  with 
the  foregoing  opinion  and  the  law. 


No.  2966. 

I  25      409 
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This  action,  as  its  character  appears  from  the  petition,  is  a  suit  for  a  tort  or  trespass  ;  and 
the  defendant  is  sought  to  be  made  liable  in  tolido  as  a  co-trespasser  with  another  person, 
with  whose  trespass,  if  committed,  ho  is  in  no  manner  connected. 

If  saoh  an  action  wonld  lie  a^nst  the  defendant,  it  is  certainly  barred  by  the  prescription 
of  one  year,  which  is  pleaded. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens^  J.    £,  Filleul,  Eandolph,  Singleton  <&  Browne,  for  plaintiff  and 
appellee.    Julian  Michel,  ClarJce,  Bayne  <&  Benehaw,  for  defendant  and 
appellant. 
Wtlt,  J.    The  plaintiff  alleges  that  he  is  the  owner  of  a  sugar 
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plantation  in  the  parish  of  St.  Charles,  on  the  Mississippi  river,  and 
adjoining  the  plantation  lately  belonging  to  one  Hoyt  and  now  owned 
by  the  defendant,  Thomas  S.  Dagan ;  that  within  the  last  twenty-four 
months  the  hands  and  laborers  employed  on  said  plantation,  now 
owned  by  said  Dugan^  have  trespassed  on  your  petitioner's  said  lands, 
and  cut  wood  and  timber  to  the  value  of  93115  90,  according  to  the 
account  annexed  to  the  petition ;  that  a  very  large  portion  of  said 
wood,  timber,  staves,  bridge  timber,  etc.,  if  not  the  whole,  was  on  the 
said  Dugan  plantation  at  the  time  Dugan  purchased  it  from  Hoyt,  as 
before  stated,  which  the  said  Dugan  we.l  knew  at  the  date  of  said 
purchase,  and  in  order  to  protect  himself  from  the  just  demands  of 
your  petitioner,  as  set  forth  above,  the  said  Dugan  had  inserted  in  the 
a»ct  of  sale  by  which  he  acquired  said  plantation  from  said  Hoyt,  a 
clause  whereby  he  sought  to  indemnify  himself  against  the  said  de- 
mands of  your  petitioner;  that  the  said  Dugan  retused  to  deliver  to 
your  petitioner  said  wood,  staves,  bridge  timber,  etc.,  and  has  used 
for  his  own  benefit  a  large  portion  thereof,  and  retains  unlawful  pos- 
session of  the  balance;  *^that  by  reason  of  the  foregoing  and  the  said 
acts  of  the  said  Dugan  he  became  a  co- trespasser  with  said  Hoyt,  and 
is  liable  in  solido  to  your  petitioner  for  the  full  value  of  all  of  said 
^ood,  staves,  bridge  timber,"  etc. 

These  are  the  allegations  of  the  petition,  and  the  prayer  is  for  judg- 
ment against  Dugan  for  the  sum  of  $3115  90. 

The  defendant  denied  generally  the  allegations  of  plaintiff's  peti- 
tion, and  specially  denied  the  allegation  charging  him  with  being  a 
trespasser  upon  the  plaintiff's  lands.  He  also  pleaded  the  prescription 
of  one  year  in  bar  of  plaintiff's  action. 

The  court  gave  judgment  against  the  defendant  for  $544  50,  and  he 
has  appealed.  We  have  carefully  stated  the  pleadings,  because  we 
have  not  found  that  they  disclose  a  cause  of  action  against  the 
defendant. 

Where  the  obligation  arises  that  the  plaintiff  seeks  to  enforce  we 
are  at  a  loss  to  conceive.  That  Dugan  bought  a  plantation  from  Hoyt, 
on  which  was  a  quantity  of  wood,  staves,  bridge  timber,  etc.,  which 
had  previously  been  cut  from  the  land  of  the  plaintiff  did  not  make 
Dugan  a  trespasser.  It  did  not  create  an  obligation  against  Dugan; 
because  as  to  the  latter  there  was  no  offense,  qnasi-offense,  contract, 
or  quasi-contract,  nor  an  obligation  arising  by  operation  of  law  in  favor 
of  the  plaintiff. 

The  clause  referred  to  in  the  contract  between  Hoyt  and  Dugan, 
created  no  legal  obligation  in  favor  of  the  plaintiff;  nor  did  it  create 
an  obligation  in  favor  of  Hoyt.  The  obligation  arising  from  that 
clause  was  the  obligation  of  warranty,  of  which  Dugan  was  the  cred- 
itor, not  the  debtor. 
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It  is  as  follows:  ''The  said  Mark  Hojt  covenants  and  warrants  to 
and  with  said  Thomas  S.  Dagan,  that  all  debts  and  dues  of  the  labor- 
ers, employes,  furnishers  of  supplies  or  materials  on  or  for  the  use  of 
said  plantation,  up  to  the  fifteenth  of  March  instant  inclusive,  have 
l)een  paid;  that  the  parish  taxes  for  the  year  186^  have  been  paid,  and 
that  the  said  Hoyt  shall  pay  all  other  taxen,  such  as  State  tax,  conven- 
tion tax,  etc.,  as  may  be  due  and  payable  up  to  said  fifteenth  March, 
1868;  and  that  if  any  claim  be  made  and  recovered  by  William  B. 
Whitehead,  for  wood  or  staves  alleged  to  have  been  cut  by  said  Hoyt 
on  the  land  claimed  by  said  Whitehead,  he,  the  said  Hoyt,  shall  be 
responsible  therefor  to  said  Diigan,  and  indemnify  the  latter  for  all 
damages  he  may  suffer  in  consequence  of  said  claim.'' 

As  security  for  this  obligation  of  warranty,  Hoyt  deposited  with 
Dugan  two  thousand  dollars  and  took,  the  following  receipt:  *'Re- 
•ceived.  New  Orleans,  March  24,  1868,  from  Mark  Hoyt,  Esq.,  two 
thousand  dollars,  which  I  shall  return  to  him  as  soon  as  he  has  satis- 
fied me  as  to  the  payment  of  the  taxes  due  on  the  Killona  plauta  ion, 
and  as  to  the  claim  of  William  B.  Whitehead,  as  stated  in  the  act 
passed  between  Hoyt  and  myself,  before  P.  C.  Cuvellier,  notary,  under 
date  of  this  day." 

Neither  the  clause  in  the  act  referred  to,  nor  the  receipt  just  quoted, 
•created  an  obligation  in  favor  of  the  plaintiff;  nor  do  they  in  the  least 
advance  his  pretensions  against  the  defendant.  They  in  no  manner 
authorize  the  defendant  to  settle  the  unliquidated  claim  for  damages 
which  the  plaintiff  had  against  Hoyt. 

Suppose  the  defendant  were  to  give  the  two  thousand  dollars  which 
he  received  from  Ho^'t  to  the  plaintiff  in  settlement  of  the  claim  of  the 
latter  against  the  former,  and  Hoyt  were  now  suing  him  for  the  money, 
would  the  defendant,  the  depositary,  be  heard  in  defense  to  say  that 
he  used  it  in  settling  the  claim  for  damages  which  Whitehead  had 
against  Hoyt,  when  that  claim,  not  having  been  sued  on,  is  barred  by 
prescription  f  And  besides  it  was  a  claim  which  Dugan  was  in  no 
manner  bound  lo  pay. 

The  action,  as  its  character  appears  from  the  petition,  is  a  suit  for  a 
tort  or  trespass ;  and  the  defendant  is  sought  to  be  held  liable  in  solido 
ajs  a  CO- trespasser.  If  such  an  action  would  lie  against  the  defendant, 
it  is  certainly  barred  by  the  prescription  of  one  year,  which  is  pleaded. 

The  industry  in  cutting  the  trees  and  making  the  staves  and  bridge 
(timbers  greatly  exceeds  the  value  of  the  trees  before  they  were  cut ; 
■and  the  party  bestowing  this  industry  would  have  the  right  to  keep 
them  on  paying  the  value  of  the  trees.    Revised  Code,  526. 

So,  therefore,  if  no  damages  had  been  claimed,  and  the  staves  and 
bridge  timbers  were  seized  in  the  possession  of  Hoyt,  he  would  have  the 
right  to  keep  them  on  the  condition  of  paying  the  owner  of  the  trees 
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their  value  at  the  time  they  -were  cut.  But  such  a  case  is  not  before- 
the  court. 

The  defendant  is  simply  sought  to  he  held  liable  for  a  tort  committed' 
by  Hoyt,  and  with  which  he  is  in  no  manner  connected. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  further  ordered  that  there  be  judgment  for  the  defendant,  plaintiff 
paying  costs  of  both  courts. 

Rehearing  refused. 


4663. 
State  of  Louisiana  v,  L.  £.  Lbharib  and  als. 

Where  the  defendant  being  saed  as  a  defaulting  tax  collector,  his  defense  was  that  the  State 
Treasurer  illegally  refascd  to  receive  fhini  him  certain  State  warrants  which  he  alleged 
he  took  in  payment  of  taxes ; 

Held— That  the  defense  was  not  tenable,  because  at  the  time  the  warrants  were  tendered,  the 
treasurer  was  iivjoined  by  the  Superior  District  Court  from  receiving  the  same,  and  be- 
cause said  warrants  were  illegally  issued,  no  appropriation  for  such  purpose  having  been 
made  as  required  by  article  104  of  the  constitution,  and  becanse  the  defendant  did  not,  in 
relation  to  those  warrants,  comply  with  the  provisions  of  section  3337,  Revised  Statutes. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw^ 
kins,  J.    A.  P.  Field f  Attorney  General,  for  plaintiff.    Henry  G* 
Dibble^  for  defendant  and  appellant. 

Howell,  J.  The  defendant  is  sued  as  a  defaulting  tax  collector* 
His  defense  is  that  the  State  Treasurer  illegally  refused  to  receive  from 
him  certain  State  warrants,  which  he  alleges  he  took  in  payment  of 
taxes.  The  only  matter  now  in  contest  is  his  right  to  pay  into  the 
treasury  State  warrants,  amounting  to  $5469  23,  which  were  issued 
hy  James  Graham,  Auditor,  from  August  2  to  Decemher  2,  1872,  for 
alleged  election  expenses.  The  Treasurer  refused  to  receive  them 
because  at  the  time  they  were  tendered  to  him  he  was  in  joined  by  the 
Superior  District  Court  from  receiving  them,  and  in  addition  to  this 
the  Attorney  General  contends  that  the  said  warrants  were  illegally 
issued,  no  appropriation  for  such  purpose  having  been  made  as  re- 
quired by  article  104  of  the  constitution,  which  he  says  is  the  ground 
of  the  said  injunction,  and  further  that  the  defendant  did  not  indorse 
upon  each  warrant  the  date,  from  whom  received,  and  the  amount  of 
taxes  thereby  paid  by  the  party  from  whom  such  warrant  was  received, 
as  required  by  section  3337  Revised  Statutes. 

Each  of  those  grounds  is  sufficient  to  justify  the  refusal  of  the 
treasurer. 

There  was  no  appropriation,  as  it  appears,  on  which  the  warrants 
could  be  drawn,  and  we  will  add  that  the  testimony  of  the  defendant 
himself  does  not  satisfy  us  that  he  received  the  warrants  in  question 
from  taxpayers  in  payment  of  the  proportion  of  their  taxes,  which,  itr 
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is  contended,  may  be  paid  with  State  warrants.  Conceding  that  tbe 
tax  collectors  may  be  properly  aathorized  to  receive  State  warrants  in 
payment  of  a  specified  proportion  of  tbe  taxes,  upon  whicb  we  express 
no  opinion,  tbey  must  be  careful  to  receive  only  such  warrants  as  are 
issued  under  specific  appropriations  and  are  specially  made  receivable 
for  taxes,  and  when  so  received  the  tax  collectors  must  comply  with 
the  above  law  and  indorse  on  each  warrant  the  date  of  its  reception, 
the  name  of  the  taxpayer  and  the  amount  of  his  taxes  so  paid  with 
fiuch  warrant,  and  they  are  further  required  by  the  said  law  to  make 
oath  that  the  warrants  they  pay  '*into  the  treasury  are  tbe  identical 
warrants  received  by  them,  and  that  they  have  not  purchased  or  specu- 
lated in  warrants  in  anyway,  directly  or  indirectly,  and  that  they  have 
received  said  warrants  at  their  face  value."  This  has  not  been  done 
by  the  defendant. 
Judgment  aflirmed. 


No.  4627. 
State  ex  rel.  M.  Phillips  v.  New  Orleans  Gas  Light  Company. 

There  aeeminx  to  be  no  special  denial  of  defendants  in  this  case,  of  their  obligation  to  Issne 
certificates  of  stock  to  the  owners  thereof,  the  proceeding  by  mandamus  is  authorized  to 
compel  them  to  do  so,  if  the  ownership  is  not  disputed. 

The  loss  of  plaintiff's  certificates  and  the  advertisement  thereof  being  sufiBciently  established, 
the  defendants  can  not  refuse  to  issue  new  certificates  on  the  ground  that  a  bond  of 
indemnity  is  not  furnished.  There  is  no  good  reason  for  requiring  such  a  bond.  The 
ntock  can  not  be  transferred  by  relator  except  upon  the  books  of  the  resi^ndent  and  on 
•ihe  production  of  the  certificates.    This  is  sufficient  protection  to  the  company. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
Mn8,  J.     George  L,  Bright,  for  plaintiff  and  appellee.    J,  A.  Bozier, 
for  defendant  and  appellant. 

Howell,  J.  The  respondents  have  appealed  from  a  judgment 
making  peremptory  a  mandamus  d]rectin<r  them  to  issae  to  relator  two 
•certificates  of  stock  in  lieu  of  two  ^ost  by  her.  The  defense  is  that  no 
cause  is  shown  for  a  proceeding  by  mandamus;  that  the  relator  can 
obtain  relief  by  an  ordinary  action ;  that  plaintiff  has  not  lost  tbe  cer- 
tificates as  alleged;  that  according  to  the  by-laws  of  the  company  the< 
loss  of  certificates  must  be  advertised  for  a  certain  time,  and  new  ones 
may  be  issued  upon  the  applicant  therefor  giving  bond  and  certificate; 
that  defendants  have  at  all  times  been  willing  to  issue  and  deliver  to 
:khe  relator  new  certificates,  provided  relator  proves  the  loss,  the  adver- 
tisement thereof,  and  furnishes  a  bond  of  indemnity,  as  required  by 
the  said  by-laws,  which  relator  fails  and  refuses  to  do,  and  that  de- 
fendants apprehend  that  relator  may  have  sold,  transferred,  pledged 
•or  parted  with  said  certificates. 

There  seems  to  be  no  special  denial  of  defendants'  obligation  to  issue 
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certificates  of  stock  to  the  owners  thereof^  and  hence  the  proceeding 
by  mandnmus  is  authorized  to  compel  them  to  do  so  if  the  ownership 
is  not  disputed.  The  question  here  relates  to  the  applicant's  right  to 
new  Ci^rtificates  in  lieu  ot  those  which  it  is  admitted  she  owns,  but  it 
is  denied  that  the  facts  entitle  her  to  such  new  issue. 

We  concur  in  the  opinion  of  the  judge  a  quo  that  the  relator  has- 
shown  her  right  to  the  new  certificates  demanded.  The  loss  and  the 
advertisement  thereof  are  sufficiently  established,  and  we  do  not  think 
the  defendants  can  refuse  on  the  ground  that  a  bond  of  indemnity  is 
not  furnished.  We  can  perceive  no  good  reason  for  requiring  such  a 
bond.  The  stock  can  not  be  transferred  by  relator,  except  upon  the 
books  of  the  respondent  and  the  production  of  the  certificates.  This^ 
it  pecms  to  us,  is  a  protection  to  the  company.  The  relator  is  entitled 
to  certificates  of  her  stock. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  2768. 

Miguel  G.  de  Lizardi  t;.  The  New  Orleans  Canal  and  Banking 

Company. 

The  seizure  of  A*8  property  under  a  snit  af^ainst  B,  is  a  qnaai  offenne,  and  the  aotloii  baaed 
upon  an  obligation  springing  from  a  quasi  oifense,  is  presoribed  by  one  year. 

Where  it  was  contended  that  even  if  the  source  of  the  obligation  incurred  by  the  defendant 
be  conceded  to  have  been  a  quasi  o^ense,  such  as  Uie  wrongful  attachment  of  tihe  plain- 
tifi  's  property,  still  the  prescription  should  not  begin  to  run  until  the  end  of  the  wrongftil 
act,  for  until  then  the  amount  of  tiie  damages  done  by  the  continuous  attaehment  oould 
not  have  been  ascertained ; 

Held— That  if  there  is  good  reason  why  the  law  regulating  |M«scriptions  in  such  cases  oui^hi 
to  be  as  is  contended,  yet  that  this  court  has  no  right  to  alter  the  positive  provisions  ui 
the  code  which  declares  that  prescription  runs  from  the  date  on  which  the  ix^ury  or 
damage  was  sustained. 

But  it  is  incumbent  upon  the  party  pleading  prescription  to  show  what  portion  of  the  dam- 
ages proved  occurred  anterior  to  the  year  preceding  the  institution  of  the  suit,  or  in  other 
words,  to  establish  what  part  of  the  plaintiff's  demand  is  prescribed. 

In  fixing  the  rents  due  for  the  plantation  seised,  the  highest  estimate  which  the  evldenee  will  • 
permit  must  be  adopted,  as  the  property  was  tortiously  taken  i^m  the  possession  of  the 
plaintiff. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleaus.  Th4ard, 
J.  Trial  by  jury.  Boselius,  Alfred  PhiUpa  and  A,  Bohert,  for 
plaiutiff  and  appellee.  Lea,  Finney  dc  MiUer,  Campbell,  Spofford  dk 
Campbell,  Hyams  dk  Jonas,  for  defeudauts  and  appellants. 

Ludeling,  C.  J.  The  plaintifif  sues  for  eight  hundred  and  seventy- 
five  thousand  five  hundred  and  eighteen  dollars  and  ninety-three  cents. 
It  is  alleged  that  the  petitioner  has  been  and  still  is  the  owner  of  a 
sugar  plantation  situated  in  the  parish  of  Plaquemines,  in  this  State, 
known  as  the  Santa  Anna  Plantation;  that  while  he  was  in  the  peace- 
able possession  and  enjoyment  of  said  plantation,  with  all  the  appur- 
tenances thereunto  belonging,  the  said  New  Orleans  Canal  and  Banking 
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Company  instituted  a  suit  against  Mannel  Julian  de  Lizardi,  on  or 
about  the  fifteenth  of  July,  1861,  by  virtue  of  a  writ  of  attachment 
issued  in  said  suit,  said  defendant  illegally  and  wrongfully  directed  the 
sheriff  to  levy  said  attachment  on  the  said  sugar  plantation,  a  large 
quantity  of  sugar  and  molasse:*,  and  other  property  on  said  plantation,, 
all  of  which  is  detailed  and  set  forth  in  the  return  of  said  writ  of 
attach  men  t  on  file  in  said  suit,  in  this  honorable  court ;  that  said  illegal 
attachment  and  seizure  of  the  property  of  your  petitioner  was  per- 
sisted in  by  said  defendant,  notwithstanding  the  remonstrances  of 
your  petitioner,  from  the  fifteenth  of  July,  1861,  to  the  eighteenth  of 
June,  1868,  when  said  plantation,  and  such  portions  of  the  other  prop- 
erty which  had  not  been  lost  and  destroyed,  were  returned  to  your 
petitioner.  And  your  petitioner  further  represents  that  the  said  suit, 
which  said  defendant  iMid  instituted  against  Manuel  Julian  de  Lizardi, 
was  finally  decided  againet  said  New  Orleans  Canal  and  Banking  Com- 
pany by  the  Supreme  Court,  as  will  more  fully  appear,  together  with 
other  necessaty  particulars  from  the  decree  of  the  Supreme  Court, 
which  has  been  filed  in  this  eo«rt,  to  which  reference  is  made  as  part 
of  this  petition.  And  your  petitioner  further  represents  that  the 
damage  and  injury  suffered  and  sustained  by  the  illegal  attachment 
and  seizure  of  the  property  of  your  petitioner,  during  the  period 
aforesaid,  amounted  to  the  aforesaid  sum  of  eight  hundred  and  seventy- 
five  thousand  five  hundred  and  eighteen  dollars  ninety-three  cents,  as 
will  more  fully  appear,  together  with  the  details  and  specifications  of 
the  items  of  said  damage  and  injury  made  part  of  this  petition.  And 
your  petitioner  further  represents,  that  when  said  New  Orleans  Canal 
and  Banking  Company  obtained  said  order  of  attachment,  Effingham 
Lawrence,  Esq.,  became  the  security  on  the  attachment  bond  on  file  in 
said  suit,  and  that  said  Lawrence  is  liable  in  soUdo,  with  the  New  Or- 
leans Canal  and  Banking  Company,  to  the  extent  of  the  amount  of 
said  bond  for  the  damage  herein  claimed.  And  your  petitioner  iurther 
represents  that  the  amount  of  the  crops  in  the  specification  of  the 
damages  sustained  by  him,  by  the  illegal  acts  and  doings  of  the  de- 
fendant aforesaid,  could  and^  would  have  been  made  on  said  plantation 
if  it  had  not  been  illegally  attached  and  seized  during  the  period 
aforesaid ;  that  although  amicably  demanded,  the  defendant  has  ne- 
glected and  refused  to  pay  said  del  it. 

The  answer  was  a  general  denial  and  a  prayer  tor  a  trial  by  jury. 
Subsequently  tlie  plea  of  prescription  of  one  and  three  years  was  filed. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  one  hundred 
and  eighty -five  thousand  dollars,  and  the  defendant  appealed. 

The  first  question  to  be  decided  is,  from  what  does  the  obligation 
sued  upon  spring  ? 

The  plaintiff  contends  that  it  arises  ex  fitasi  eontraetu  negoHorum 
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jgestorum  ;  while  the  defendant  insists  that  it  arose  ex  delicto  or  ex  quoH 
delicto. 

The  allegations  of  the  plaintiff  are  that  his  property  was  illegally 
seized  and  taken  out  of  his  possession  by  the  sheriff^  at  the  instance  of 
the  defendant,  under  an  attachment  against  a  third  party,  and  that 
"  the  damage  and  injury  suffered  and  sustained  from  the  illegal  attach- 
ment and  seizure  of  his  property  during. the  period  aforesaid  amounted 
to  the  aforesaid  sum." 

It  has  often  been  decided  by  this  court,  that  the  seizure  of  A's  prop- 
erty, under  a  writ  against  B  is  a  quasi  offense.  Delisle  v,  Morgan,  2  N. 
S.  24 ;  6  R.  382,  Edwards  v.  Turner ;  9  Mart.  624 1  5  La.  39  j  9  An.  490 ; 
C.  C,  articles  2315,  2316. 

The  action  based  upon  an  obligation  springing  from  a  quasi  offense 
is  prescribed  by  one  year.     C.  C,  article  3536;  20  An.  151,  214,  323. 

The  learned  counsel  for  the  plaintiff  insists,  however,  that  even  if 
the  source  of  the  obligation  incurred  by  the  defendant  be  conceded  to 
have  been  a  quasi  offense,  tlie  wrongful  attachment  of  the  plain dff^s 
property,  still  the  prescription  should  not  begin  to  run  until  the  end 
of  the  wrongful  act,  for  until  then  the  amount  of  the  damages  done  by 
<the  continuing  attachment  could  not  have  been  known  3  and  he  refers 
to  the  case  of  Mestier  v.  The  New  Orleans,  Opelousas  and  Great 
Western  Railroad  Company,  16  An.  354,  in  support  of  that  position. 

We  concede  that  there  is  good  reason  why  the  law  regulating 
prescription  in  such  cases  ought  to  be  as  the  counsel  contends  that  it  is. 
:But  we  have  no  right  to  alter  the  positive  provision  of  the  code,  which 
declares  that  prescription  runs  from  the  day  on  which  the  injury  or 
•damage  was  sustained.  C.  C.  3637.  And  that  is  what  is  maintained 
in  the  case  of  Mestier,  quoted  by  plaintiff,  as  we  understand  that  caae. 

We  think  the  prescription  of  one  year  should  be  maintained  against 
the  portions  of  the  demand  of  the  plaintiff,  which  arose  one  year 
before  the  institution  of  this  suit. 

But  it  is  incumbent  upon  the  party  pleading  prescription  to  show 
what  portion  of  the  damages  proved  occurred  anterior  to  the  year  pre- 
ceding the  institution  of  the  suit,  or,  in  other  words,  to  prove  what 
part  of  the  plaintiffs'  demand  is  prescribed. 

The  evidence  shows  that  the  plantation  of  the  plaintiff  was  in  first 
rate  order  when  it  was  attached,  and  that  it  was  in  very  bad  order, 
when  it  was  delivered  to  the  plaintiff  in  July,  1868.  That  the  ditches 
and  draining  canals  were  partially  filled,  the  bridges  rotten  and  the 
cabins,  draining  machines,  etc.,  were  greatly  out  ot  repair. 

When  questioned  by  the  defendant,  Mr.  Pilie,  a  civil  engineer,  who 
.made  an  estimate  of  the  cost  to  repair  the  damages  done  on  the  planta- 
tion, answered  that  the  bridges  had  not  suddenly  become  rotten,  nor 
had  the  ditches  and  canals  suddenly  been  filled  -,  that  the  ditches  and 
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canals  bad  been  filled  in  ''  about  twelve  or  eighteen  months*'  and  the 
bridges  and  cabins  had  got  in  their  damaged  conditions  in  about  two 
years.  This  does  not  enable  us  to  say  what  part  of  the  damages 
occurred  more  than  a  year  before  the  suit.  The  same  remark  is  appli- 
cable to  the  injury  done  to  the  draining  machine  and  other  machinery 
on  the  place.  The  evidence  shows  that  the  stable  was  blown  down  by 
A  storm,  and  more  than  a  year  before  this  suit  was  filed. 

The  defendant  is  not  responsible  for  the  destruction  of  the  stable, 
nor  for  the  fruits  of  the  plantation,  except  for  the  last  year  preceding 
the  institution  of  this  suit.  The  defendant  is  responsible  for  the  injury 
done  to  the  plantation,  which  he  has  failed  to  prove  occurred  more 
tban  a  year  before  the  suit,  and  ior  the  rent  of  the  plantation  for  the 
last  year  the  plaintiff  was  deprived  of  his  property. 

In  fixing  the  rents  of  the  plantation,  we  adopt  the  highest  estimate 
lEvhich  the  evidence  will  permit  us  to  adopt,  as  the  property  was  tor- 
tiously  taken  from  the  possession  of  the  plaintiff,  to  wit:  $10,000;  and 
'^e  estimate  the  damages  to  the  plantation,  in  the  filling  up  of  the 
ditches  and  draining  canals,  the  destruction  of  bridges,  injury  to  c  ibins, 
etc.,  at  $19,511  48. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  aside;  that  the  judgment  of  the  lower  court  be  annulled,  and  that 
there  be  judgment  in  iavor  of  the  plaintiff  against  the  defendant,  the 
Xew  Orleans  Canal  and  Banking  Company,  for  the  sum  of  $29,511  58, 
^with  ^ve  per  cent,  per  annum  interest  from  seventeenth  January,  J  870, 
and  costs  of  the  lower  court.  It  is  further  ordered  that  the  costs  of 
appeal  be  paid  by  appellee. 

Rehearing  refused. 

Mr.  Justice  Morgan  took  no  part  in  this  case. 


No.  4104. 
State  of  Louisiana  v,  Julius  Socha. 

Where  the  appellant  referred  to  the  written  reasons  of  the  judge  a  qtu)  in  refasing  a  new 
trial,  for  the  facta  in  regard  to  the  qualifications  of  a  juror  and  the  time  at  which  appel- 
lant alleged  he  hecame  aware  of  said  facts  ; 

field — That  it  does  not  appear  that  timely  objection  was  raised,  or  a  hill  of  exceptions 
reserved  on  this  point,  or  an  assignment  of  errors  made  on  the  record-  The  only  mode 
of  bringing  the  facts  of  a  criminal  cause  in  this  respect  before  this  court,  is  by  bill  of 
exceptions. 

Xbis  court  is  not  authorized  to  refer  to  the  reasoning  of  the  judge  a  quo  for  the  facts.  Errors 
of  law  in  a  motion  for  a  new  trial  can  be  reviewed  here,  but  not  the  facts. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Ahell,  J. 
Criminal  case.     Simeon  Belden,  Attorney  General,  for  the  State. 
Oasiellanoa  d  Qasiinelj  for  appellant. 

Howell,  J.    The  defendant  has  appealed  from  a  judgment  con- 
27 
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demniDg  him  to  pay  a  fine  ot  five  hundred  dollars  and  forfeit  his  license 
upon  the  charge  of  keeping  a  disorderly  ale  and  tippling  house. 

The  error,  as  alleged,  which  he  brings  to  our  notice  is  a  point  made 
in  a  motion  for  a  new  trial,  that  ^^  one  H.  Stnckiiouse,  a  juror  empan- 
neled  in  this  case,  was  not  a  registered  voter  and  was  not  qualified  to^ 
sit  as  a  juror  upon  the  trial  of  this  cause.*' 

It  doe^  not  appear  that  timely  objection  was  made  or  a  bill  of  excep- 
tions  reserved  on  this  point;  nor  is  theie  an  assignment  of  errors- 
in  the  record.  The  appellant  however  refers  us  to  the  written  reasoDfr 
of  the  judge  a  quo  for  refusing  the  new  tiial,  for  the  facts  in  regard 
to  the  qualifications  of  said  juror  and  the  time  at  which  appellant 
alleges  he  became  aware  of  such  lacts.  It  has  often  been  held  that  the 
only  mode  of  bringing  the  facts  ot  a  criminal  cause  in  this  respect, 
before  this  court,  is  b}'  bills  of  exceptions ;  we  are  not  authorized  to- 
reter  to  the  reasoning  ot  the  judge  tor  the  facts.  Errors  of  law  in  a 
motion  for  a  new  trial  can  be  reviewed  by  us.  but  not  the  fact:^. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2907. 
A.  Torre  &  Co.  v,  Thikle,  Seiler  &  Co. 

The  sale  by  an  agent  after  the  owner  had  sold  the  property  conrerred  no  title.    The  power  to- 
sell  was  implied]3'^  revoked  by  the  owner's  sale.    In  this  case  no  damage  is  shown  to 
have  been  done  to  the  plaintiffs.    They  had  not  paid  for  the  price,  and  within  an  hour  or 
two  after  the  agreement  to  sell  to  them,  they  were  informed  that  the  property  had  been 
previously  sold  by  the  owner  and  for  less  than  they  had  agreed  to  give. 

APPEAL  from  the  Seventh  District  Conrt,  parish  of  Orleans.     OoU 
Una  J  J.    Eoaelius  dt  Philips  ^  for  plaintiffs  and  appellees.     T,  GiU 
more  i&  Sons,  for  defendants  and  appellants. 

LuDBLiNO,  C.  J.  This  suit  was  originally  instituted  to  enforce  th» 
specific  performance  of  the  following  contract  of  sale : 

*'Sold  to  A.  Torre  &  Co.  cargo  of  fruit  per  schooner  Village  Belle 
from  Utilla,  about  2000  cocoanuts,  750  bunches  bananas  and  8800  plan- 
tains, for  the  round  sum  of  two  thousand  dollars  currency,  cash.  New 
Orleans,  twenty-sixth  of  April,  1867." 

An  01  der  of  sequestration  issued  and  was  set  aside  by  defendanta 
bonding  the  fruits,  whereupon  the  plaintiffs  filed  an  amended  petition 
asking  for  damages  instead  of  a  specific  performance  ot  the  contract. 

The  evidence  satisfies  us  that  the  above  sale  was  made  by  an  agent 
alter  the  fruits  had  been  sold  to  Tramontana  by  Seiler  himself.  Clearly 
the  sale  by  the  ageut,  alter  the  owner  had  sold  the  fruits  conferred  no- 
title.  The  power  to  sell  was  implieldy  revoked  by  the  sale  made  by 
the  owner.    Story  on  Agency,  section  500.     Nor  is  there  any  damage 
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ebowo  to  have  been  done  to  the  plaintiff.  He  had  not  paid  the  price, 
and  within  an  hour  or  two  after  the  agreement  to  sell  to  him,  he  was 
informed  that  the  frnits  had  been  previously  sold  by  the  owner,  and 
for  less  than  he  had  agreed  to  give.  The  judgment  in  favor  of  the 
plaintiff  is  therefore  erroneous. 

It  is  ordered  and  adjudged  that  the  judgment  of  the  lower  court  be 
reversed,  and  that  there  be  judgment  in  favor  of  the  defendants,  re- 
jecting the  plaintiffs'  demand  with  costs  of  both  courts. 


No.  2890. 

Augustus  Bohn  v.   Captain   Cleaver  and  Lindset,  Master  and 

Owner  of  British  steamship  Robert  Lowe. 

If  it  be  conceded  that  a  contract  was  violated  willfnlly,  or  throngh  carelessneea,  still  the 
measareof  datnagos  would  be  the  injury  inflicted  upon  the  plaintiff,  where  there  is  no 
penal  clanse  in  the  contract. 

Damages  arising  from  the  presamable  profits  of  a  speculation  that  was  never  made,  are  too 
uncertain  for  a  court  of  justice  to  award. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.    Raioe  <&  Prentiss,  Randolph,  Singleton  <&  Browne,  for  defend- 
ants and  appellants.    D.  C.  Lahatt,  for  plaintiff  and  appellee. 

LuDELiNG,  C.  J.  This  suit  is  for  damages  for  the  violation  of  a 
contract  ot  affreightment.  The  conclusion  we  have  come  to  on  the 
question  of  damages,  after  a  careful  examination  of  the  evidence^ 
renders  it  unnecessary  for  us  to  decide  any  other  question  discussed  by 
counsel.  If  it  be  conceded  that  the  contract  was  violated  willfnlly, 
or  through  carelessness,  still  the  measure  of  damages  would  be  the 
injury  inflicted  upon  the  plaintiff,  for  there  is  no  penal  clause  iu  the 
contract.  It  is  as  follows : 
''  August  Bohn,  Esq. : 

^'  We  offer  you  the  British  auxiliary  steamship  Robert  Lowe,  about 
twelve  hundred  and  seventy-seven  tons  register,  for  a  full  cargo  of 
cotton,  privilege  Liverpool  or  Havre,  at  three-quarters  pence  three 
farthings  for  the  former,  or  seven -eighths  pence  latter,  with  five  per 
cent,  primage,  invoice  weight,  steamer  free  of  commissions,  here  or 
in  Liverpool  or  Havre  ^  thirty  days  to  be  allowed  for  loading  at  the 
port,  and  steamship  to  be  ready  to  receive  cargo  not  later  than  the 
fifteenth  of  October.  *'  HUNTER  &  CO. 

*'  Accepted. 

"  P.  p.  AUG.  BOHN. 

"  K.  W.  SIMPSON." 

It  appears  that  the  Robert  Lowe  arrived  at  the  bar  at  the  mouth  of 
the  Mississippi  river  on  the  thirtieth  September,  but  she  did  noc  reach 
New  Orleans  until  about  the  twentieth  of  October,  four  or  five  days 
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after  the  time  when  she  should  have  -beeD  there,  in  accordance  with 
the  terms  of  the  contract.  Freights  declined  from  the  fifteenth  of 
October,  1869,  steadily,  until  the  end  of  November.  So  far  as  shipping 
the  plaintiff's  own  cotton  was  concerned,  this  was  a  gain  to  bim,  and 
not  a  loss.  So  far  as  sub-letting  the  ship  to  other  shippers  was  con- 
cerned, he  did  not  make  any  such  contract.  He  testified  that  he  did 
not  like  to  take  the  risk  of  making  contracj»,  because  he  was  appre- 
hensive that  the  vessel  would  not  be  here  in  time.  And  for  these 
speculations,  which  he  thinks  he  might  have  made,  but  which  he  did 
not  dare  to  make,  he  wishes  the  defendants  to  pay  him  $16,000. 

Damages  arising  from  the  presumable  profits  of  a  speculation  that 
was  never  made  are  too  uncertain  for  a  court  of  justice  to  award. 

The  evidence  shows  that  the  Robert  Lowe  was  at  the  bar  on  the 
thirtieth  of  September ;  that  efforts  were  being  made  to  get  her  over 
the  bar,  that  these  facts  were  known  to  the  plaintiff;  and  that  the 
Lowe  actually  reached  the  city  only  a  few  days  after  the  time  she  wm 
to  be  ready  to  load.  It  is  further  proved  that  she  could  have  dis- 
charged her  cargo  and  received  her  load  in  ten  or  twelve  days.  We 
are  at  a  loss  to  see  how  the  plaintiff  has  been  injured.  But  he  stands 
upon  his  bond,  and  demtinds  his  pound  of  flesh.  We  award  him  every- 
thing that  is  in  the  bond,  but  nothing  that  is  not  therein  written. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendants,  rejecting  the  plaintiff*s  demand,  with  costs  of  both 
courts. 


Taliaferro,  J.,  dissenting.  I  think  judgment  should  be  rendered  for 
X)1aiutiff.     This  suit  is  brought  on  a  charter  party,  drawn  up  as  followB: 

^^  Office  of  William  Creevy,  broker,  steamship  agent  and  commission 
merchant,  33  Carondelet  street.  New  Orleans,  September  25,  1869. 
'^  Augustus  Bohn,  Esq^: 

''Dear  Sir — We  offer  you  the  British  auxiliary  steamship  Rohert 
Lowe,  about  1277  tons  register,  for  a  full  cargo  of  cotton,  privilege 
Liverpool  or  Havre,  at  three -fourths  pence  three  farthings  for  the 
former  or  seven -eighths  pence  latter,  with  five  per  cent,  primage,  in- 
voice weight;  steamer  free  of  commission  here  or  in  Liverpool  or 
Havre;  thirty  days  to  be  allowed  for  loading  at  this  port,  and  the 
steamer  to  be  ready  to  receive  cargo  not  later  than  the  fifteenth  day 
of  October. 

(Signed)  *' HUNTER  &  CO. 

"Accepted:  Aug.  Bohn. 

(Signed)  *»P.  p.  R.  W.  SIMPSON. 

*' Witness:  (Signed)  Oliver  P.  Rkzkan/' 

Internal  revenue  stamp  $10  affixed. 
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The  plaintiff  alleges  that  the  defendants  failed  to  have  the  steamer 
ready  in  port  to  receive  cargo  on  the  fifteenth  of  October,  according  to 
their  contract,  and  in  consequence  thereof  he  has  suffered  damages  to 
the  extent  of  $16,049  87,  which  he  alleges  arise  from  the  loss  to  him 
from  being  unable  to  load  the  ship  at  the  stipulated  time,  when  freights 
on  cotton  were  ruling  high  in  New  Orleans,  there  being  offered  for 
Liverpool  one  penny  and  one-eighth  sterling  per  pound,  and  none  ob- 
tained^ that  that  price  was  paid  at  that  time  for  freight  to  Havre.  He 
alleges  that  the  difference  between  the  rate  agreed  upon  by  the  charter 
party  and  the  prevailing  rates  in  New  Orleans  on  the  fifteenth  of  Oc- 
tober was  three-eighths  penny  sterling  per  pound,  which  at  the  rate  of 
exchange  makes  the  sum  claimed  as  damages. 

The  defendants  deny  that  plaintiff  has  suffered  loss  from  the  una- 
voidable failure  on  their  part  to  have  the  ship  in  the  port  of  New 
Orleans  on  the  fifteenth  of  October,  which  failure  occurred  from  the 
low  stage  of  water  that  rendered  it  impossible  for  the  vessel  to  pass 
over  the  bar  at  the  mouth  of  the  Mississippi,  and  they  plead  vis  major. 
They  further  allege  that  the  steamship  did  reach  the  port  of  New 
Orleans  and  was  ready  to  receive  cargo  on  the  twentieth  of  October,  of 
which  they  gave  plaintiff  notice,  but  that  he  refused  to  accept  and 
load  her;  that  defendants  had  previously,  on  finding  it  impossible  to 
get  the  ship  in  port  by  the  fifteenth  of  October,  offered  to  pay  all  extra 
expenses  incuried  in  keeping  the  cotton  until  it  could  be  received  on 
the  vessel,  and  guaranteed  that  the  vessel  would  load  and  be  ready  to 
sail  within  the  thirty  days  allowed  for  loading. 

There  was  judgment  in  the  court  below  in  favor  of  the  plaintiff  for 
$8024  67,  with  interest  at  five  per  cent,  from  judicial  demand. 
The  defendants  have  appealed. 

The  defendants'  counsel  holds  that  the  contract  between  the  parties 
is  a  Louisiana  contract;  that  it  was  made  in  Louisiana;  was  to  be 
performed  in  Louisiana  as  to  all  matters  at  issue,  and  that  both  the 
jurisprudence  and  the  statutes  agree  in  laying  down  the  rule  that  such 
a  contract  is  controlled  in  every  respect  by  the  laws  of  Louisiana. 
The  contract  was  entered  into  ii)  Louisiana,  but  it  seems  its  accomplisli- 
ment  was  to  take  place  in  a  foreign  country.  The  undertaking  of  the 
owTierB  of  the  vessel  was  to  bring  her  to  New  Orleans  by  the  fifteenth 
of  October,  to  be  loaded  with  cotton  by  the  plaintiff,  and  she  was 
thence  to  proceed  to  the  port  of  delivery  (Liverpool  or  Havre  at  the 
option  of  the  shipper),  the  owners  to  be  paid  for  their  services  at  a 
fixed  price  per  pound  for  the  freight  of  the  cotton.  The  inception  of 
the  contract  took  place  in  New  Orleans,  but  the  parties  looked  to  its 
fulfillment  in  Europe,  where  the  delivery  of  the  cargo  was  to  take 
place.  I 

''  An  instrument  as  i/O  its  form  and  the  formalities  attending  its  exe- 
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cntioD  must  be  tested  by  the  laws  of  the  place  where  it  is  made;  bat 
the  laws  and  usages  of  the  place  where  the  obligatiou  of  which.it  is 
the  evidence,  is  to  be  fulfilled,  must  regulate  the  perform ance."  11 
Martin  25.  8  N.  S.  34,  Civil  Code,  article  10,  2  An.  774. 

The  commercial  and  maritime  law  should  therefore  govern  as  to  the 
fulfillment  of  this  contract  of  afifreightment. 

The  plea  of  vis  major,  or  overpowering  force,  alleged  by  defendants 
as  releasing  them  from  the  performance  of  the  obligation  they  entered 
into  to  have  the  vessel  ready  in  the  port  of  New  Orleans  on  tlie 
fifteenth  of  October,  to  receive  cargo,  I  think  should  not  avail  them. 
Tiiat  the  impediment  of  the  bar  at  the  mouth  of  the  river  and  the  low 
stage  of  water  at  the  time,  did  not  present  an  obstacle  absolutely 
impossible  to  be  overcome  by  defendants,  seems  apparent  from  the 
fact  that  on  the  nineteenth  or  twentieth  of  the  month  they  did  sur- 
mount the  obstacle  by  resorting  to  lighterage  and  the  additional  motive 
power  of  several  steam  tui;s.  By  this  means  the  vessel  was  taken  over 
the  bar  and  she  came  at  once  into  port.  It  is  in  proof  that  the  Robert 
Lowe  arrived  at  the  bar  on  the  thirtieth  of  September,  and  there 
remained  until  after  the  fifteenth  of  October,  the  day  she  was  to  be  at 
New  Orleans  to  receive  cargo.  During  all  this  time  no  attempt  was 
made  to  put  in  requisition  the  appliances  by  which  she  finally  came 
over  the  bar  and  reached  the  city.  The  difficulties  in  the  way  of 
entering  the  Mississippi  arising  from  that  opprobrium  sdentiae,  the  bar 
lying  at  its  entrance  into  tlie  gulf,  are  well  known,  and  the  defendants 
in  tlieir  contract  made  no  exception  on  account  of  those  difficulties. 
They  obligated  themselves  unconditionally  to  bring  their  steamer  to 
New  Orleans  and  be  ready  to  receive  cargo  not  later  than  the  fifteenth 
of  October.  The  untoward  state  of  things  which  they  found  on  arriving 
at  the  mouth  of  the  river  forms  no  ground  for  relief  atrainst  their  abso- 
lute and  unqualified  undertaking  that  their  vessel  should  arrivt  at  New 
Orleans  at  the  time  fixed.  The  rule  is  one  of  common  acceptation 
that  in  general  a  chai  ter  party  operates  as  a  contract  of  insurance  as 
well  as  of  afireightment  where  no  exception  is  introduced. 

In  the  case  of  the  Ilarriman,  9  Wallace,  p.  172,  the  facts  were,  that 
a  vessel  was  chartered  in  San  Francisco  to  carry  coal  to  the  SpHnish 
fleet,  supposed  to  be  tlien  operating  against  Valparaiso^  and  the  char- 
tered vessel  sailed  from  San  Francisco  on  May  22,  and  it  turned  oat 
that  two  days  afterward  the  Spanish  fleet  left  the  coast  of  Chili  and 
went  to  parts  unknown,  and  did  not  return  there.  The  chartered  ship 
proceeded  to  the  Chioca  Islands,  where  it  was  ascertained  that  all  was 
quiet  at  Valparaiso,  and  that  nothing  was  known  of  the  Spanish  fleet. 
The  ship  returned  to  San  Francisco,  without  going  beyond  the  Chincd 
Islands.  The  Supreme  Court  of  the  United  States,  in  regard  to  the 
main  issue  in  that  case,  said :    '<  The  owner  made  no  provision  against 


NEW  ORLEANS,  MAY,  1873.  423 

Bohn  y.  Cleaver  and  Lindsey,  Master  and  Owner  of  BrItUh  steamship  Bobert  Lowe. 

Any  contingeDcy.  His  eng<igemeDt  was  simple,  direct,  and  uncondi- 
tional, that  the  vessel  should  proceed  to  Valparaiso.  The  presence  or 
absence  of  the  consiguee  was  immaterial.  If  absent,  it  was  the  right 
and  daty  ot  the  master  to  place  the  cargo  in  store.  The  contract  was 
not  falfilled.  For  this  the  shipper  is  in  no  wise  responsible.  Such  are 
the  relations  of  the  parties.  Tlie  contract  of  affreightment  is  governed 
by  the  same  principles  as  other  special  contracts.  There  are  none  to 
which  these  principles  are  more  stringently  applied.  The  contract  is 
^n  entirety ;  and  where  there  has  been  no  complete  fulfillment  on  one 
«ide  and  no  fault  or  waiver  on  the  other,  no  freight  money  can  be 
recovered.  Mr.  Justice  Story  says  this  is  the  result  of  all  the  cases.'' 
The  court  further  said:  *'The  principle  dedncible  from  the  authori- 
ties is,  that  if  what  is  agreed  to  be  doue  is  possible  and  lawful,  it  must 
be  done.  Difficulty  or  impossibility  of  accomplishing  the  undertaking 
will  not  avail  the  defendant.  It  must  be  shown  that  the  thing  can  not 
by  any  means  be  effected.  Nothing  short  of  this  will  excuse  n  on -per- 
formance. The  answer  to  the  objection  of  hiirdship  is,  that  it  might 
have  been  guarded  against  by  a  proper  stipulation.  It  is  the  province 
of  courts  to  enforce  contracts,  not  to  make  or  modify  them.  When 
there  is  neither  fraud,  accident,  nor  mistake,  the  exercise  of  dispensing 
power  is  not  a  judicial  iunctiou.'' 

I  think  the  plaintiff  has  made  out  clearly  a  loss  to  the  amount  of  the 
sum  awarded  him  by  the  judgment  of  the  lower  court.  The  defendants 
had  chartered  their  ship  to  carry  cotton  to  Liverpool  for  seven-eighths 
pence  per  pound.  Tiie  plaintiff  had  the  right  on  paying  that  rate  to 
load  the  ship  at  a  higher  rate  if  Ite  could  get  it.  Early  in  October, 
Decan  &  Zerega,  ship  brokers,  offered  to  the  plaintiff  for  the  Lowe 
two  thousand  bales  at  fifteen -sixteenths  pence  per  pound,  which  he 
declined,  under  the  apprehension  that  the  Lowe  would  not  arrive  on 
the  fifteenth.  The  plaintiff,  about  tlie  same  time  he  was  offered  the 
two  thousand  bales  by  Decan  &  Zerega,  endeavored  through  those 
brokers  to  ship  a  thousand  bales  of  his  own  cotuin  on  the  Alhambra  at 
two  cents  per  pound,  but  could  not  effect  the  shipment  because  the 
Alhambra  was  loading  at  two  and  a-half  cents  per  pound.  I  am 
satisfied  that  the  evidence  is  conclusive  that  the  Lowe  could  have  been 
readily  loaded  at  fifteen -sixteenths  pence  per  pound  had  she  been  in 
port  at  the  stipulated  time. 

It  is  shown  that  freights  just  at  that  time  were  raling  high,  even  a 
penny  or  more,  it  seems,  had  been  offered  in  some  instances.  When 
the  plaintiff  offered  a  thousand  bales  to  the  Alhambra,  she  was  the 
only  steamship  in  port.  The  number  of  bales  the  Lowe  was  capable 
of  carrying  is  shown,  and  I  think  the  estimate  made  by  the  court  a 
qua  of  the  diflerence  between  the  contract  price  by  the  charter  party 
und  what  is  assumed  as  the  average  rate  of  freights  on  the  fifteenth  of 
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October,  viz.,  a  penny  and  one-sixteenth,  correct.  To  this  is  added 
five  per  cent,  primage,  the  whole  redaced  to  United  States  cnrrency  at 
the  rate  of  exchange  at  New  Orleans  on  England  on  the  fifteenth  of 
October,  1869,  making  $8024  67.  For  this  sum,  with  five  per  cent, 
interest  from  judicial  demand,  the  judgment  was  rendered,  and,  I 
think,  cotrectly. 

ApMoRGAN,  J.    I  concur  with  Mr.  Justice  Taliaferro  in  his  dissenting 
^^^ipiijion. 

Rehearing  refused. 


No.  4522. 
Amos  T.  Dwight  v.  R.  R.  Barrow. 

The  motion  to  dismiss  the  appeal  must  prevail,  where  the  appellant  has  lost  his  right  to  th» 
suspensiye  appeal  by  failing  to  famish  the  required  bond  within  the  time  prescribed  by 
law,  and  where  the  amount  of  bond  not  having  been  fixed  by  the  judge,  he  can  not  avail 
himself  of  a  devolutive  appeal. 

APPEAL  from  the  Third  (now  Fifteenth)  Judicial  District  Court, 
parish  of  Terrebonne.  Louis  West,  judge  ad  hoc,  in  place  of  the 
district  judge  recused.  N.  JET.  Eightor,  for  plaintiff  and  appellee. 
B.  D,  Jordan,  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 

Taliaferro,  J.  The  ground  taken  for  the  dismissal  of  this  appeal 
is,  that  the  appeal  bond  was  not  given  until  the  twenty-eighth  day  of 
January,  1873,  the  day  on  which  the  appeal  was  by  law  returnable, 
being  the  fourth  Monday  of  that  month,  the  appeal  having  been 
granted  on  motion  in  open  court  on  the  twentieth  ot  November,  1872. 
The  transcript  was  filed  in  this  court  on  the  fifth  of  February,  1873, 
tho  appellant,  upon  the  certificate  of  the  clerk  of  the  lower  court  of 
his  inability  to  complete  the  transcript  within  the  time  required  by 
law,  obtained,  on  the  twenty-third  of  January,  an  extension  of  ten 
days  to  complete  it,  and  on  the  thirty-first  of  that  month,  on  motion, 
a  further  extension  of  five  days  was  granted.  The  motion  must  pre- 
vail. The  appellant  clearly  lost  his  right  to  the  suspensive  appeal  by 
failing  to  iurnish  the  required  bond  within  the  time  required  by  law. 
The  amount  of  bond  not  having  been  fixed  by  the  judge,  he  cannot 
avail  himself  of  a  devolutive  appeal.     C.  P.  article  578. 

It  is  ordered  that  the  appeal  be  dismissed  at  appeUant'a  coat. 


J 
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No.  4536. 
Frances  Desobry  et  als.  v.  Roman  Schlater  et  als. 

Partiee  to  a  marriage  contract  in  Louisiana  can  agree  therein,  that  the  psoperty  they  may 
acquire  by  snccesaion  or  donation  during  marriage,  shall  fall  into  the  community  of 
acquets  and  gains,  and  the  father  and  mother  of  the  parties  to  the  marriage  can  give,  for 
the  benefit  of  said  parties,  the  whole  or  a  part  of  the  property  they  may  have  on  the  day 
of  their  decease. 

Parties  may  stipulate  as  they  like,  provided  the  thing  stipulated  is  not  in  contravention  of  a- 
prohibitory  law.    Any  stipulation,  therefore,  in  a  marriage  contract,  which  is  ndf  ^ 
violation  of  a  prohibitory  law,  is  binding  upon  the  contracting  parties,  as  long  as 
contract  lasts. 

All  stipulations  which  the  law  permits  to  be  made  in  marriage  contracts  may  be  altered  by 
the  husband  and  wife  jointly  beiore  the  celebration  of  the  marriage,  but  not  afterwards. 
As  they  bind  themselves  at  the  time  of  the  marriage,  so  they  remain  bound  so  long  as  the 
marriage  lasts. 

Whether  the  stipulations  of  a  marriage  contract  can  be  subsequently  changed  or  not,  it  is 
clear  that  the  changing  of  said  contract  would  be,  in  reality,  a  new  one,  and  that,  as 
such,  it  would  have  to  be  entered  into  by  all  those  who  were  parties  to  the  first  contract, 
and  that  the  stipulations  to  that  efieot  should  be  positively  stated. 

The  fruits  of  community  property  belong  to  the  community  and  are  liable  to  seizure  in  pay- 
ment of  a  commnnity^  debt. 

Plaintiff  having  pleaded  the  prescription  of  one  year  against  the  defendants'  answer  and 
pretensions ; 

Held — That  it  does  not  appear  that  this  case  is  governed  by  any  of  the  provisions  of  the- 
article  of  the  code  regulating  said  prescription. 


% 


A  PPEAL  from  the  FiftU  Judicial  District  Court,  parish  of  Iberville. 
xl  Fosey,  J.  A.  &  E.  B.  Talbot,  David  H,  Barrow^  C.  Boselius  and 
Alf.  Fhilips,  for  plain titt's  and  appellees.  Samuel  Matthews,  George 
Wailee  and  William  H.  Hunt,  for  defendants  and  appellants. 

Morgan,  J.  On  the  sixteenth  December,  1846,  Jean  ArviUien  Dar- 
denne  and  Frances  Desobry,  entered  into  a  marriage  contract,  by 
which  it  WHS  stipulated  that  the  future  husband  brought  into  marriage 
property  valued  at  $18,000,  and  the  future  wife  $7500  in  cash,  which 
sum  was  advanced  by  her  father  and  mother  out  of  the^share  which 
might  fall  to  her  in  their  succession  after  their  death.  This  sum  of 
$7500  was  acknowledged  to  have  been  received  by  the  future  husbandr. 
Besides  the  cash,  the  racure  wife  also  brought  into  marriage  a  slave,, 
aged  about  eighteen  years,  which  was  also  advanced  by  her  father  and' 
mother  upon  the  same  terms.  The  parties  to  this  contract  were  Dar- 
denne  and  Frances  Desobry,  and  her  father  and  mother,  Lewis  andl 
Minerva  Desobry. 

By  this  contract  it  was  further  agreed  that  all  the  property  brought 
by  the  future  husband  and  wife  in  marriage,  or  which  might'  fall  to 
them  or  either  of  them  by  succession  or  donation  during  their  mar- 
riage, should  be  held  in  common  between  them  under  a  title  similar  to 
that  of  acquets  and  gains,  made  during  the  existence  ot  the  marriage ; 
and  it  was  expressly  agreed  between  the  parties  to  the  contract,  that 
the  future  wife  had  not,  and  should  never  exercise  any  dotal  or  para- 
phernal rights.     This  portioo  Qf  the  contract  is  as  follows: 
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'•Article  third — The  parties  to  tins  contract,  that  is  to  say,  the  said 
Jean  Arvillien  Dardenne  and  the  said  Frances  Desobry  and  her  said 
father  and  mother,  Louis  Desobry  and  Minerva,  his  wife,  convenant 
and  agree  that  all  the  property  brought  by  tliem  in  marriage,  or  which 
may  fall  to  them,  or  either  of  them,  by  succession  or  donation,  daring 
their  marriage,  shall  be  held  by  them  in  common,  on  a  title  similar  to 
that  of  acquets  and  gains,  made  during  the  existence  of  the  marriage, 
it  being  expressly  understood  by  and  between  the  parties  to  this  con- 
tract that  the  said  future  wife  has  not,  and  can  never  exercise  any  dota^ 
or  paraphernal  rights. 

Dardenne  and  Frances  Desobry  were  married  under  this  contract. 

At  various  times  after  the  marriage  the  father  and  mother  of  Mrs. 
Dardenne  gave  to  Dardenne  sums  of  money.  They  also  gave  him  a 
slave.  He  receipted  ior  the  amounts  received,  and  it  was  stated  in  the 
receipts  that  the  money  and  the  slave  given  were  received  as  donations 
to  Mrs.  Dardenne,  to  be  deducted  out  of  any  interest  which  she  might 
'eventually  have  in  the  succession  of  her  father  and  mother. 

On  the  twenty-fourth  March,  1856,  Louis  Desobry,  Mrs.  Dardenne's 
father,  sold  to  Dardenne  certain  pieces  of  property  for  $10,150,  of 
which  $2000  were  paid  in  cash,  and  for  the  balance  the  vendor  made  a 
donation  thereof  to  his  daughter,  Mrs.  Dardennu,  as  an  advance  of  her 
ahare  of  inheritance,  which  sum,  so  advanced,  was  to  be  considered 
as  the  paraphernal  property  of  Mrs.  Dardenne.  On  the  fifth  Septem- 
ber, 1866,  Mrs.  Dardenne  instituted  suit  against  her  husband,  in  which 
she  sets  up  the  marriage  contract  referred  to,  and  the  payments  made 
therein  and  thereunder,  all  of  which  payments  she  avers  were  received 
by  her  husband,  and  were  by  him  converted  to  his  own  use  and  benefit. 
She  alleges  further  that  the  stipulations  therein  contained,  with  refer- 
ence to  the  community  which  it  was  agreed  should  exist  between  her 
husband  and  herself,  are  contrary  to  law,  and  are  therefore  null  and 
void ;  that  the  derangement  of  her  husband's  affairs  and  his  pecuniary 
embarrassments  induce  her  to  fear  that  she  may  lose  her  rights  and 
claims  for  the  sums  of  money  and  the  propeity  received  by  him  for 
her ;  and  she  prayed  fbr  a  separation  of  property,  and  for  a  judgment 
for  the  amount  of  her  claims,  with  interest,  and  with  a  legal  mortgage 
to  secure  the  payment  thereof  upon  her  husband^s  property.  The  hus^ 
band  made  default,  which  was  duly  confirmed,  and  on  the  twenty- 
eighth  September,  186G,  judgment  was  rendered  in  her  favor,  declaring 
that  portion  of  their  marriage  contract  regarding  the  community  which 
was  to  exist  between  them  null;  decreeing,  further,  a  separation  of 
property  between  her  husband  and  herself,  and  giving  her  a  judgment 
for  $19,641,  amount  of  her  separate  and  paraphernal  funds  and  moneys 
received  by  her  husband  for  her  account,  with  legal  interest  from  judi- 
cial demand  until  paid,  and  granting  her  a  legal  mortgage  on  the 
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property  of  her  basbaDd  to  seeare  the  payment  of  the  $19,641,  to  date 
*from  the  dates  apon  which  the  several  sums  making  np  this  aggregate 
were  received  by  him.  This  jadgment  was  pablished  according  to 
law. 

On  the  first  March,  1867,  by  public  act  passed  before  the  recorder  of 
the  parish  in  which  they  reside,  Dardenne,  in  full  satisfaction  of  the 
Judgment  above  recited,  gave  to  his  wife,  who  accepted  the  same  under 
bis  authorization,  a  certain  plantation  known  as  the  Crescent  planta- 
tion, together  with  the  mules,  horses,  sheep,  and  agricultural  imple- 
ments thereon,  and  another  tract  of  land.  This  dation  en  paiement 
was  recorded  on  the  twenty-first  March,  1867.  On  the  thirteenth 
February,  1867,  Mrs.  Dardenne  gave  to  her  husband  a  power  of  attor- 
ney, to  manage  all  the  matters  regarding  her  property,  and  he  has  been 
administering  it  ever  since.  The  Crescent  plantation  has  been  culti- 
'vated  by  him,  and  in  the  year  1871  a  crop  of  sugar  and  molasses  was 
made  tliereon. 

On  the  twenty-eighth  September,  1866,  Roman  Schlater  obtained  a 
judgment  against  Brnsle  and  Dardenne,  in  solido,  for  $9504,  with  four 
per  cent,  interest  thereon  per  annum,  from  first  April,  1862.  On  the 
seventh  December,  1871,  he  isaued  execution  thereon.  On  the  eighth 
December,  the  sheriff  seized  six  hogsheads  sugar,  and  on  the  fifteenth  he 
«eized  twenty-six  and  two-thirds  hogsheads  and  three  thousand  seven 
hundred  and  forty-five  gallons  molasses,  more  or  less,  of  which  he  sub- 
«equently  released  one-third  of  the  sugar  and  two  thousand  eight 
hundred  gallons  of  molasses,  under  instructions  from  Schlater,  which 
«ugar  and  molasses  was  produced  on  the  Crescent  plantation. 

This  execution  was  injoined  by  the  plaintiff  herein.  In  her  petition 
she  sets  up  her  judgment,  the  payment  thereof  by  the  transfer  of 
property  above  set  forth,  amongst  wliich  was  the  Crescent  plantation, 
of  which  she  alleges  continual  possession  since  the  transfer  thereof; 
and  she  claims  that  the  property  seized  belongs  to  her,  and  that  it  is 
not  liable  for  her  husband's  debts.  She  asks  for  a  judgment  decreeing 
the  seizure  illegal. 

The  defendant  answers  that  plaintiffs'  judgment  and  the  proceedings 
thereunder,  are  mere  simulations,  intended  to  place  the  property  of  her 
husband  beyond  the  pureuit  of  his  creditors,  who  had  obtained  and 
recorded  judgments  against  him  prior  to  her  judgment,  and  the  trans- 
fer thereunder.  He  sets  up  the  marriage  contract  between  the  parties, 
on  the  faith  of  which^  he  alleges,  he  and  others,  transacted  business 
with  her  husband  and  became  his  creditors,  and  he  claims  that  her 
judgment  as  against  him  is  an  absolute  nullity.  Upon  these  issues  the 
parties  went  to  trial.  There  was  judgment  perpetuating  the  injunction, 
■and  the  defendant  has  appealed.  The  whole  case  turns  upon  the 
validity  of  the  marriage  contract,  about  the  existence  and  confection  of 
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which  there  is  no  dispute ;  and  the  question  propounded  to  us  for 
answer  is :  Can  parties,  in  Louisiana,  by  their  marriage  contract,  agree 
that  the  property  which  they  may  acquire  by  succession,  or  donation, 
during  marriage,  shall  fall  into  the  community  of  acquets  and  gains? 
And  herein  (in  this  case)  can  the  father  and  mother  of  the  parties  to 
the  marriage,  give  the  whole  or  a  part  of  the  property  they  may  leave 
on  the  day  of  their  decease  for  the  benefit  of  the  parties  t 

If  they  can,  the  judgment  appealed  from  is  wrong.  If  they  can  not, 
it  is  right. 

Our  law  considers  marriage  in  no  other  view  than  as  a  civil  contraet^ 
C.  C.  86.  Parties  may  stipulate  as  they  like,  provided  the  thing  stipu- 
lated is  not  in  contravention  of  a  prohibitory  law.  Any  stipulation, 
therefore,  in  a  marriage  contract,  which  is  not  in  violation  of  a  pro- 
hibitory law,  is  binding  upon  the  contracting  parties,  so  long  as  the 
contract  lasts. 

Every  marriage  contracted  in  this  State  superinduces,  of  right,  part- 
nership, or  community  of  acquets  and  gains,  if  there  be  no  stipulation 
to  the  contrnry.     C.  C.  2;J99. 

Parties  may,  by  their  marriage  contracts,  modify  the  legal  commu- 
nity as  they  think  fit,  either  by  agreeing  that  the  parties  shall  be  une- 
qual, or  if  specifying  the  property  belonging  to  either  of  them,  of 
which  the  fruits  shall  not  enter  into  the  partnership.    C.  C.  2424. 

They  may  stipulate  that  there  shall  be  no  community  whatever.  C. 
C.  2332.  In  other  words,  in  our  opinion,  as  we  liave  before  stated, 
they  may  make  any  stipulation  in  their  contract  which  is  not  repro- 
bated by  law. 

And  ''fathers  and  mothers,  the  other  ascendants,  the  collateral  rela- 
tions of  either  parties  to  the  marriage,  and  even  strangers,  may  give 
the  whole  or  a  part  of  the  property  they  shall  leave  on  the  day  of  their 
decease,  both  for  the  benefit  of  the  parties  and  for  that  of  the  children 
to  be  born  of  their  marriage,  iu  case  the  donor  survives  the  donee." 
C.  C.  1735. 

These  are  all  stipulations  which  the  law  permits  to  be  made  in  mar- 
riage contracts,  which  agreements  may  be  altered  by  the  husband  and 
^ife  jointly  before  the  celebration  of  marriage,  but  not  afterward. 
Article  2329  declaresr,  <' Every  matrimonial  agreement  can  be  altered 
by  the  husband  and  wife  jointly,  before  the  celebration  of  marriage, 
but  it  cannot  be  altered  after  the  celebration."  As  they  bind  them- 
selves at  the  time  of  their  marriage,  so  they  remain  bound  so  long  as. 
the  marriage  lasts. 

These  are  the  textual  provisions  of  our  Code,  and  we  do  not  se^^  how 
those  who  follow  them  can  successfully  assert  that  they  have  been 
acting  in  conflict  with  the  law,  or  that  a  contract  made  under  them  is 
null  and  of  no  effect.    This  question  has,  we  think,  already  been  re 
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viewed  by  this  court.  In  the  case  of  Fabre  v.  Sparks,  12  R.  31,  it  was 
stipulated  in  the  marriage  contract  that  "there  shall  be  a  community 
between  them,  the  saia  parties,  which  shall  comprehend  all  their 
estate,  real  and  personal  and  to  come."  The  court  gave  effect  to  the 
contract;  and  so  it  did  in  the  succession  of  Mossy,  4  An.  p.  339,  where 
the  same  doctrine  was  recognized. 

It  was  contended  that,  notwithstanding  the  stipulation  to  the  con- 
trary in  the  marriage  contract,  donations  may  be  made  to  the  wife 
which  will  be  her  separate  property.  Aqd  it  was  pressed  upon  us  that 
inasmuch  as  the  donations  in  this  case  were  made  by  the  father  and 
mother,  on  account  of  the  plaintiff's  interest  in  his  and  his  wife's  suc- 
cession, which  appears  by  the  testimony  of  the  father,  by  the  receipts 
of  the  husband,  aud  by  the  act  of  sale  and  donation  of  certain  landed 
property,  in  which  it  is  stated  that  the  amount  of  the  purchase  money 
advanced  is  to  be  considered  as  the  parapliernal  property  of  the 
plaintiff,  these  advances  must  be  held  to  be  her  paraphernal  property, 
subject  to  restitution  by  her  husband. 

We  do  not  consider  the  question  whether,  notwithstanding  the  stipu- 
lation to  the  contrary  in  a  marriage  contract,  the  wife  may  receive 
donations  which  will  be  her  separate  property  before  us.  Such  a  stipu- 
lation may  have  been  a  condition  precedent  to  the  marriage.  It  is  a 
condition  which  the  law  does  not  prohibit  parties  from  making.  It 
is  a  stipulation  which  the  law  expressly  allows  fathers,  mothers,  col- 
laterals and  even  strangers  to  make  in  favor  of  their  children,  relati\es 
or  friends,  so  far  at  least  as  relates  to  the  property  which  the  donors 
may  leave  at  their  death. 

Whether  this  contract,  once  made,  can  be  annulled  by  the  parties 
who  made  it,  in  spite  of  the  article  of  the  code,  or  whether  one  of  the 
parties,  without  the  assent  of  the  other  may  destroy  it,  is  not  for  us 
now  to  determine.  We  are  clear,  however,  upon  this  point,  that  the 
changing  of  such  a  contract  would  be,  in  reality,  a  new  contract,  and 
that,  as  such,  it  would  have  to  be  entered  into  by  all  those  who  were 
parties  to  the  first  contract,  and  that  the  stipulations  to  that  effect 
should  be  positively  stated.  We  do  not  discover  that  this  has  been 
done  here.  The  husband,  the  wife  aud  her  lather  and  mother,  before 
the  marriage,  agreed  amongst  themselves  that  all  property  received  by 
donation  by  either  ot  the  parties  contracting  maniage,  during  the 
marriage,  should  be  community  property. 

Plaintiffs'  father  was,  as  we  have  seen,  a  party  to  that  contract,  and 
when  he  made  the  donations  to  her,  giving  the  same  to  her  husband, 
without  referring  in  any  manner  to  the  stipulations  in  the  marriage 
contract,  he  must,  we  think,  be  considered  as  having  done  so,  with 
reference  to  that  contract,  by  which  he  knew  his  donation  would  form 
part  of  the  community  between  his  daughter  and  her  husband.     We 
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think  we  mufit  take  his  deeds  to  he  a  compliance  with  his  words,  and* 
that  when  he  declared  the  donations  made  by  him  to  his  daughter's- 
husband  should  be  considered  as  her  paraphernal  riglits,  his  only  object 
was  to  provide  that  the  amounts  should  be  deducted  from  his  succes- 
sion when  it  should  come  to  be  divided  amongst  his  co*heirs.    Other- 
wise, we  think,  he  should  have  stated  it,  and  the  husband  should  have 
so  accepted  it,  that  the  donations  were  to  be  her  separate  property^ 
notwithstanding  the  marriage  contract.      At  all  events,  we  think  it 
should  have  been  in  some  way  shown  that  it  was  their  intention  to 
destroy  or  modify  the  marriage  contract.     This  was  not  done.    On  the 
contrary,  to  us,  the  donations  seem  to  have  been  made  in  conformity 
therewith. 

Tlie  marriage  contract  not  having  been  abrogated  when  the  dona- 
tions and  sale  were  made,  the  property  conveyed  formed  part  of  the 
community  of  acquets  and  gains,  and  was  liable  for  the  community 
debts.  The  judgment  under  which  the  execution  herein  injoined 
issued,  was  to  force  the  payment  of  a  community  debt,  which  existed 
when  the  judgment  under  which  the  plaintift'now  claims,  was  rendered. 
The  property  being  community  property,  the  fruits  thereof  belong  to* 
the  community,  and  are  liable  to  seizuie  in  payment  of  a  community 
debt,  and  the  injunction  which  restrains  the  execution  under  which  it 
was  seized  therefor,  improperly  issued. 

Plaintiff  has  plead  the  prescription  of  one  year  against  the  defend- 
ants' answer  and  pretensions.  We  do  not  see  that  the  case  is  governed 
by  any  of  the  provisions  of  the  article  of  the  code  regulating  the  pre- 
scription of  Mie  year. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  avoided,  annulled  and  reversed,  and  that  the  injunc- 
tion herein  issued  be  dismissed,  plaintiffs  to  pay  costs  in  both  courts. 

Rehearing  refussed. 


No.  4352. 

Succession  of  Henrt  J.  Forstall,  on  Opposition  of  Oscar  Forstall* 
to  Application  of  Widow  Forstall  for  Letters  of  Tutorship. 

Nothing  is  to  be  found  in  tbestatnteB  of  this  State  relative  to  adoption,  which,  being  construed 
with  the  variooB  articles  of  the  Civil  Code  on  the  snl^eot  of  tutorship,  inclines  this  court 
to  believe  that  the  Legislature,  in  pennitdug  the  adoption  of  children,  had  any  intention 
to  abridge  the  right  of  a  natural  tutor  to  the  personal  care  and  control  of  his  minor  child' 
or  to  the  administration  of  Uie  cliild*s  property. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Duvig^ 
neaud,  J.     (7.  T.  Bemiss  dk  Berault,  for  Oscar  Forstall,  opponent 
and  appellant.     Saucier  dc  Michinard,  for  Widow  Forstall,  appellee. 

Taliaferro,  J.    Henry  J.  Forstall  died  in  August,  1862,  leaving, 
one  child,  issue  of  his  marriage  with  Mathilde  Rancbe,  who  in  this  suit 
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petitiona  to  qaalify  as  Datural  tutrix  of  that  child,  Marie  Emma  For- 
atall;  that  an  undertutor  be  appointed,  and  an  inventory  be  taken  of 
the  property  of  the  estate  of  her  deceased  bnsband. 

She  is  opposed  in  tbese  proceedings  by  Oscar  Forstall,  a  brother  of 
the  deceased,  on  the  ground  that  in  compliance  with  all  the  require- 
ments of  law  in  snch  cases,  and  with  the  full  consent  of  Mrs.  Mathilde 
Forstall,  widow  ot  his  deceased  brother  and  mother  of  his  sarviving 
child,  the  said  Marie  Emma,  he  did  by  notarial  act  on  the  twenty- 
fourth  of  March,  1866,  and  in  pursuance  of  a  decree  of  the  Fourth  Dis- 
trict Court  of  New  Orleans,  rendered  on  the  tenth  of  March,  1666, 
adopt  the  eaid  child  Emma  as  his  own.  He  prays  to  be  recognized 
and  -'Confirmed  as  the  adopted  father  of  the  child  and  entitled  to  the 
administration  of  her  property,  and  that  the  application  of  Mrs. 
Forstall  to  qualify  as  natural  tutrix  of  the  minor  be  rejected. 

Tiie  opposition  was  overruled,  and  an  order  rendered  for  the  making 
of  an  inventory  as  prayed  for  by  Mrs.  Forstall,  and  nhe  was  recognized 
as  natural  tutrix  of  her  minor  child  and  allowed  to  qualify  as  such. 

From  this  judgment  the  opponent  has  appealed. 

We  find  nothing  in  the  statutes  of  this  State  relative  to  adoption ^ 
constiued  with  the  various  articles  of  the  Civil  Code  on  the  subject  of 
tutorship  that  inclines  us  to  believe  that  the  Legislature,  in  permitting 
the  adoption  of  children,  had  any  intention  to  abridge  the  right  of  a 
natural  tutor  to  the  personal  care  and  control  of  his  minor  child,  or  to 
the  administration  of  the  child's  property. 

The  judgment  appealed  from  we  think  was  correctly  rendered,  and 
it  is  therefore  ordered  that  it  be  affirmed  with  costs. 


No.  4585. 
Succession  of  Jbak  Bouvbt,  Opposition  to  Account  of  Tutrix. 

The  vendor's  privilege  attaches  to  the  improvements  put  npon  \oU  by  the  vendor,  where  the' 

vendor  is  not  opposed  by  any  one  entitled  to  or  claiming  a  special  privUege  npon  the 

bnUdings. 
The  objection  that  a  widow  claiming  the  benefit  of  the  one  thousand  dollar  reservation  has 

lost  her  right  to  it  by  failing  to  register  her  claim  as  a  privilege  is  wlthoat  force.    This 

provision  for  destitute  widows  and  orphans  is  not  to  be  regarded  strictly  as  a  privilege, 

and  the  recording  of  it  is  not  necessary  for  its  preservation. 
This  claim  must  be  paid  in  preference  to  all  other  debts,  except  for  the  vendor's  privilege 

and  expenses  inonrred  in  selling  the  property,  and  where  it  conflicts  with  the  lessor'a 

privilege  the  latter  moat  yield. 

APPEAL  Irom  the  Second  District  Court,  parish  of  Orleans.  Tiasot, 
J.  JuUen  Michel  and  A.  J,  Villere,  for  Mrs.  Bouvet,  tutrix  and 
appellee.  JE.  Bermudez  and  A,  Yiavant,  for  Mrs.  Van  Rooten,  opponent 
and  appellee.     Q.  Schmdt,  tor  Mrs.  Gallier,  opponent  and  appellant. 

Taliaferro,  J.    The  widow  of  Jean  Bouvet  and  natural  tutrix  of 
her  minor  children,  having  filed  an  account  and  tableau  of  distribution 
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of  the  proceeds  of  the  insolvent  estate  of  the  decedent,  it  was  opposed 
by  various  creditors,  and  a  contest  arose  among  them  in  regard  to  the 
rank  that  should  be  assigned  to  the  claims  of  the  contestants  against 
the  succession. 

The  funds  to  be  distributed  were  proceeds  of  real  estate  amounting 
to  $1340  and  $1079  20,  arising  from  sale  of  contents  of  a  store  leased 
by  Mrs.  Qallier  to  Bouvet  ($806  05),  and  $273  15,  amount  of  bills  col- 
lected by  the  tutrix. 

The  judge  a  quo^  after  hearing  the  parties,  made  an  alteration  of  the 
tableau  as  presented,  and  adjusted  the  distribution  as  follows  :  After 
deducting  from  the  gross  sum  of  proceeds  of  the  real  estate  the  taxes, 
and  the  various  expenses  of  the  sale,  amounting  in  the  whole  to  $220, 
the  remainder,  $1120,  was  given  to  Mrs.  Yan  Rooten,  holding  mort- 
gage and  vendor's  privilege  on  the  property  sold  by  her  to  Bouvet; 
•to  Mrs.  Bouvet,  claiming  a  thousand  dollars  under  the  law  granting 
this  right  to  a  widow  left  in  necessitous  circumstances,  after  deduct- 
ing from  a  thousand  dollars  the  value  of  the  household  furniture 
retained  by  the  widow,  $354.  He  directed  the  remainder,  $^46,  to  he 
paid  out  of  the  $1079  20,  leaving  a  balance  of  $433  to  Mrs.  Gallier,  in 
right  of  her  lessor's  privilege. 

From  this  judgment  she  appeals.  In  this  court  the  widow  Bonvet 
and  several  others,  claiming  to  be  privileged  creditors,  appear  and  join 
Mrs.  Gallier  in  the  appeal,  and  pray  a  reversal  of  the  judgment  and  for 
the  homologation  of  the  two  accounts  as  originally  presented  in  the 
lower  court. 

The  real  estate  belonging  to  the  succession  of  the  insolvent  consisted 
of  two  vacant  or  unimproved  lots  in  New  Orleans,  purchased  by  Bon- 
vet from  Mrs.  Van  Rooten,  on  a  credit.  A  note  was  given  tor  the 
price,  and  the  vendor's  privilege  and  special  mortgage  retained  to 
secure  the  payment.  Bouvet,  after  purchasing  these  lots,  placed 
buildings  and  improvements  upon  them.  An  order  of  court  was 
obtained  for  the  appraisement  o'f  the  lots  and  the  improvements  pat 
upon  them,  separately,  which  was  accordingly  done,  and  the  separate 
value  of  each  ascertained,  the  value  of  the  lots  being  $600,  that  of  the 
improvements  $900.  The  whole  property  sold  together  for  $1350.  It 
is  contended  on  the  part  of  Mrs.  Bouvet  that  the  vendor's  privilege 
does  not  extend  to  the  improvements  placed  upon  the  lots;  that  as  to 
the  improvements,  the  vendor  of  the  lots  can  have  only  a  right  of 
mortgage,  and  that  under  the  homestead  law  her  right  is  superior  to 
the  vendor's  mortgage,  as  the  law  declares  its  precedence  over  all 
claims,  except  the  vendor's  privilege.  We  see  no  sufficient  reasons  for 
altering  the  judgment  of  the  court  below.  We  think  the  vendor's 
privilege  attaches  to  the  improvements  put  upon  the  lots  by  the  ven- 
dee.    The  vendor  in  this  case  is  not  opposed  by  any  one  entitled  to  or 
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•claiiniDg  a  special  privilege  upoD  the  buildings.  The  objection  that 
the  widow  claiming  the  benefit  of  the  thousand  dollar  reservation  has 
lost  her  right  to  it  by  failing  to  register  her  claim  as  a  privilege,  we 
think  without  force.  We  concur  in  opinion  with  the  judge  a  quo  that 
this  provision  made  for  the  benefit  of  the  destitute  widow  land  helpless 
orphan  is  not  to  be  regarded  strictly  as  a  privilege,  and  tlie  recording 
•of  it  is  not  necessary  for  its  preservation.  The  terms  used  in  conferring 
the  right  are  very  clear  and  distinct  in  declaring  that  the  **  amount 
shall  be  paid  in  preference  to  all  other  debts  except  those  tor  the 
vendor*s  privilege  and  expenses  incurred  in  selling  the  property.*^ 
When,  therefore,  a  case  occurs  like  the  present,  where  this  claim  con- 
iflicts  with  the  lessor's  privilege,  the  latter  must  yield.  On  the  part  of 
Mrs.  Gallier,  insisting  upon  her  privilege  as  lessor,  and  those  who 
joined  her  in  this  court  in  praying  an  alteration  of  the  judgment,  we 
'find  nothing  to  entitle  them  to  it. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
>the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  4660. 

State  of  Louisiana  ex  rel.  J.  0.  Nixon  v.  James  Graham,  Auditor. 

State  of  Louisiana,  intervenor. 

Thia  court  does  not  recoj^nize  the  right  of  the  Attorney  General,  whose  term  of  office  is 

about  expiring,  to  make  an  agreement  so  as  to  preclude  his  successor  from  taking  an 

appeal  and  otherwise  discharging  his  duty  to  the  State. 
An  Attorney  General  who  palpably  neglects  his  duty,  and  who  abandons  the  interest  of  the 

State  which  he  was  charged  to  protect  and  to  defend,  has  no  anthority  to  make  contracts 

binding  on  his  successor  for  a  like  dereliction  of  duty. 
The  Attorney  General  is  not  the  State,  but  only  its  counsel.    His  agreement  to  acquiesce  in 

a  judgment  is  not  the  acquiescence  of  the  State,  nor  does  it  bind  a  succeeding  Attorney 

General  not  to  take  an  appeal  where  the  time  for  appealing  has  not  elapsed. 
The  appellee  is  not  entitled  to  notice  of  the  order  of  appeal,  where  it  was  granted  on  the 

mandamus  of  this  court,  and  relates  back  to  the  time  the  appeal  was  denied  on  the  trial 

of  the  rule,  contradictorily  with  the  x>arties  to  the  suit. 
A  statement  of  facts  signed  by  the  relator,  "  to  facilitate  the  trial  and  to  be  used  on  the 

trial  in  the  Supreme  Court,"  would  be  sufficient  to  dispense  with  a  citation  of  appeal  on 

said  relator. 
The  question  on  the  merits  presented  in  this  suit  is  identical  with  the  one  decided  in  the 

case  of  the  State  ex  rel.  Salomon  &.  Simpson  against  the  same  defendant,  23  An.  403. 
The  Stat«  debt  exceeded  the  constitutional  limitation  of  $25,000,000  at  the  time  the  act  for 

the  relief  of  the  relator  was  passed,  and  created  a  debt  in  his  favor.    His  claim  therefore 

can  not  be  enforced. 

APPEAL  from  the  £ighth  District  Court,  parish  of  Orleans.  Cooley, 
J.,  acting  in  the  abserce  of  H.  0.  Dibble,  judge  of  said  court.  J. 
B,  Howard  and  John  Bay,  for  relator  and  appellee.  Hays  <&  Neic,  J.  Q, 
A,  FeUows  and  A,  P.  Field,  Attorney  General,  for  respondents  and 
•appellants. 

WrLY,  J.     The  plaintiff  moves  to  dismiss  this  appeal : 
28 
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First — Becaase  the  judgment  herein  has  been  acquiesced  in  by  S. 
Belden,  Attorney  General. 

Second — Because  the  appellee  has  not  been  cited,  the  appeal  being 
granted  by  motion  on  fifteenth  March,  1873,  at  a  term  different  from 
that  at  which  the  judgment  was  rendered,  which  was  on  eighteenth- 
September,  lo72. 

Third — Because  the  State  of  Louisiana  is  neither  a  defendant  nor  &vt 
intervenor,  and  the  Auditor  has  not  given  bond. 

We  do  not  recognize  the  right  of  the  Attorney  Greneral,  whose  tern^ 
of  office  is  about  expiring,  to  make  an  agreement  not  to  take  an  appeal 
in  a  case,  so  as  to  preclude  his  successor  from  taking  an  appeal  and 
otherwise  discharging  his  duty  to  the  State. 

An  Attorney  General  who  palpably  neglects  his  duty  and  who 
abandons  the  interest  of  the  State,  which  he  was  charged  to  protect 
and  to  defend,  has  no  authority  to  make  contracts  binding  on  his  suc- 
cessor for  a  like  dereliction  of  duty  to  the  State. 

The  Attorney  General  is  not  the  State  *,  but  only  the  counsel  for  the 
State.  His  agreement  to  acquiesce  in  a  judgment  is  not  the  acquies- 
cence of  the  State ;  nor  does  it  bind  a  succeeding  Attorney  General  not 
to  take  an  appeal  where  he  believes  it  the  interest  of  the  State  to  do  so, 
and  the  time  for  appealing  has  not  elapsed. 

The  rule  for  an  appeal  was  tried  contradictorily  with  the  appellee, 
on  secon<l  October,  1872,  and  the  right  to  appeal  was  denied.  The 
appellants  applied  for  a  mandamus  and  prohibition,  and  on  tenth 
March,  1873,  these  writs  were  made  peremptory  and  perpetual  by  this 
court,  and  the  appeal  has  been  brought  up  in  pursuance  thereof.  We 
do  not  consider  the  appellee  entitled  to  notice  of  the  order  of  appeal, 
because  it  was  granted  on  the  mandamus  of  this  court;  and  it  relates 
back  to  the  time  the  appeal  was  denied  on  the  trial  of  the  rule  contra- 
dictorily with  the  parties  to  the  suit.  This  court  has  only  compelled 
the  order  which  should  have  issued  then. 

Besides,  the  statement  of  facts  signed  by  the  relator  and  ^'to  facili- 
tate the  trial  and  to  be  used  on  the  trial  in  the  Supreme  Court,"  would 
be  sufficient  to  dispense  with  a  citation  of  appeal.  It  is  Inconsistent 
and  absurd  for  the  relator  to  contend  that  he  has  no  notice  of  this 
appeal,  and  at  the  same  time  to  file  a  document  signed  by  himself,  for 
the  purpose  of  facilitating  the  trial  and  to  be  used  at  the  trial  in  the 
Supreme  Court.  A  document  of  that  character,  voluntarily  filed  in  the 
lower  court,  would  be  considered  as  a  voluntary  appearance,  and  would 
obviate  the  necessity  for  citation. 

The  third  ground,  that  the  State  of  Louisiana  is  neither  a  defendant 
nor  an  intervener,  was  probably  made  in  error.  Because  hrom  the 
record  it  is  positively  untrue. 

The  Attoi*ney  General,  in  the  same  document,  filed  an  answer  for 
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the  Auditor  and  an  interyeutioD  for  the  State ;  and  the  coart  entered 
the  following  order:     **  The  intervention  in  this  is  case  is  allowed  by 
the  court  to  be  filed.*'    And  at  the  trial  the  minutes  of  the  court  show 
that  the  State  by  the  Attorney  General,  appeared  as  an  intervenor. 
The  motion  is  therefore  denied. 

On  the  Merits. 

The  question  presented  is  the  same  as  that  presented  in  The  State 
ex  rel.  Salomon  &  Simpson  against  the  same  defendant,  23  An.  402. 
Indeed,  it  is  the  same  claim,  now  in  the  hands  of  the  original  party, 
J.  O.  Nixon ;  it  was  then  in  the  hands  of  Salomon  &  Simpson,  the 
transfeirees  of  Nixon.  How  the  claim  can  be  stronger  in  the  hands  of 
the  obligee  or  the  beneficiary  of  the  act  No.  32  of  the  acts  of  1871, 
than  it  was  in  the  hands  of  his  transferrees,  we  can  not  imagine. 

It  is  proved  that  the  State  debt  exceeded  $25,000,000  at  the  time  act 
No.  32,  for  the  relief  of  J.  0.  Nixon,  was  passed.  That  act  created  a 
debt  of  over  ^50,000  in  favor  of  Nixon  when  the  constitution  pro- 
hibited the  State  from  creating  it,  because  the  limit  of  $25,000,000  had 
already  been  reached. 

For  the  reasons  stated  and  those  given  in  State  ex  rel.  Salomon  &. 
Simpson  v,  James  Graham,  Auditor,  23  An.  402,  the  judgment  herein 
in  favor  of  the  relator  must  be  reversed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled  ; 
and  it  is  further  ordered  that  there  be  judgment  for  the  intervenor, 
and  that  the  mandamus  herein  be  disallowed  and  the  suit  be  dismissed 
at  the  costs  of  the  relator  in  both  courts. 

Rehearing  refused. 


No.  2919. 

Ellison,  Ckeevy  &  Euley,  liquidators  of  The  Firemen's  Insurance 
Company,  £.  E.  Norton,  assignee  in  bankruptcy  (subrogated  No. 
23,616)  V,  Jules  Schneider  and  Edward  Schnegans. 

Where  the  qaestion  was  as  to  the  validity  of  the  transfer  of  stock,  on  the  grouud  that  it 
waa  not  made  in  accordance  with  the  formalities  required  by  the  charter  of  the  company ; 

Held — That  if  the  consent  of  the  directors  to  the  transfer  was  not  obtained  in  a  formal  con- 
vocation of  the  board,  yet  the  assent  of  a  majority  of  the  directors  appeared  to  have  been 
given  and  in  the  manner  that  truisfers  of  stock  were  frequently  made.    This  is  safflcient. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  T heard, 
J.  Aug.  JDe  B.  Hughes,  Bentinck  Egart,  B,  H.  Marr,  Cotton  <& 
Levy,  for  plaintiff  and  appellee.  Hornor  dk  Benedict,  for  defendants 
and  appellants. 

Taliaferro,  J.    The  plaintiffs,  in  their  capacity  of  liquidators  of 
the  Firemen's  Insurance  Company,  sue  the  defendants  as  stockholders 
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in  the  company  for  the  amount  of  two  calls  made  on  assessments  ac- 
cording to  the  charter  of  the  company;  one  of  these  assessments  was 
made  on  the  twenty-eighth  of  May,  1867,  for  twenty  dollars  per  share  j 
the  other  in  «iuly,  1869.  After  the  company  went  into  liquidation  the 
liquidators  made  a  call  for  twenty  dollars  per  share  to  pay  the  debts 
of  the  company.  Atter  the  call  of  the  twenty-eighth  of  May,  1867, 
and  before  the  one  last  made,  Jules  Schneider,  one  of  the  defendants, 
transferred  his  stock  to  Sclinegans,  the  other  defendant.  The  plain- 
tiffs allege  that  this  transfer  to  Schnegans  was  a  mere  scheme  of 
Schneider  to  avoid  his  liability  for  the  debts  of  the  company  as  a 
stockholder;  that  the  transfer  was  made  to  Schnegans  withoat 
the  formalities  required  by  the  charter  to  render  valid  the  transfer  of 
stock;  and  therefore  the  act  purporting  to  transfer  the  stock  of 
Schneider  to  Schnegans  is  null  and  void. 

The  defendants  answer  by  general  denial.  The  plaintiffs  had  judg- 
ment in  their  favor  and  the  defendants  have  appealed. 

We  see  no  reasons  for  disturbing  the  judgment.  The  transfer  com- 
plained of  seems  to  have  been  regularly  made  upon  the  books  of  the 
company  in  the  usual  form  of  such  transactions.  Schnegans  was 
recognized  by  the  directors  of  the  company  as  a  stockholder,  and  by 
their  consent  became  the  transferree  of  the  stock  held  by  Schneider. 
This  consent,  if  not  obtained  from  the  directors  in  a  formal  convocation 
of  the  board,  yet  the  assent  of  a  majority  of  the  directors  appears  to 
have  been  given,  and  in  the  manner  that  transfers  of  stock  were  fre- 
quently made. 

It  is  tlierefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled,  avoided  and  reversed;  it  is  turtlier  ordered  that  there  be 
judgment  in  favor  of  the  defendants,  the  plaintiffs  paying  costs  in  both 
court. 

Rehearing  refused. 


No.  2920. 

Ellison,  Creevy  &  Emley,  liquidators  of  Fikemen^s  Insurance 
Company,  No.  23,617,  E.  E.  Norton,  assignee,  (subrogated)  r. 
Louis    Schneider,    Lydia    Maria    Schneider    and    Edward 

Schnegans. 

The  syllabus  of  the  preceding  case,  No.  3919,  applies  to  this  one,  which  is  identical. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Theard, 
J.    Aug,  De  B,  Hughes^  Beniinck  Egan,  Cotton  <&  Levy,  for  plain- 
tiffs and  appellees.     Homor  dc  Benedict^  for  defendants  and  appellant«. 
Taliaferro,  J.    Tiiis  suit  is  founded  on  the  same  basis  with  that 
of  the  same  plaintiffs  against  Jules  Schneider  and  Edward  SchnegaQs, 
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No.  23,616,  tbe  judgment  in  which  has  just  been  pronounced.  For  the 
reasons  therein  assigned,  it  Is  ordered  that  the  judgment  of  the  dis- 
trict court  rendered  in  favor  of  tbe  plaintiff's  in  this  case  (No.  23,6 17) , 
be  annulled,  avoided  and  reversed.  It  is  further  ordered,  that  there  be 
judgment  in  favor  of  the  defendants,  tlie  plaintiffs  paying  costs  in  both 
courts. 

Behearing  refused. 


No.  3764. 
Daniel  S.  Vinson  v.  Succession  of  Jackson  B.  Tompkins. 

Wliere,  on  the  admission  of  the  tutrix  of  a  minor  child,  jndgmeut  was  rendered  declaring  the 
sale  of  a  certain  piece  of  property  to  the  minor's  father,  now  deceased,  to  be  simulated^ 
and  reoonveying  the  title  to  the  plaintiff,  and  condemning  him  to  refund  whatever  taxes 
the  widow  paid,  and  to  pay  costs,  reserving  the  rights  of  the  minor,  whatever  they 
may  be ; 

Held — That,  although  it  is  tme  the  tutrix  could  make  no  admission  which  could  bind  the 
minor,  yet  that,  as  the  law  allows  such  suite  and  the  proof  of  simulation  by  a  parHetUar 
kind  of  evidence,  which,  it  seems,  might  have  been,  but  was  not  adduced  by  plaintiff,  he 
should  be  allowed  an  opporiunity  to  furnish  it,  and  not  to  rest  under  a  cloud  upon  his 
title,  which,  it  is  probable  from  the  facts  in  the  record,  could  be  removed,  wherefore  the 
portion  of  the  ludgmeut  which  "reserves  the  rights  of  the  minor,  whatever  they  may 
be,"  is  reversed,  and  the  case  remanded  for  the  purpose  of  allowing  the  plaintiff  to  intro- 
duce legal  evidence  as  against  said  minor's  rights,  if  any  there  be,  to  the  property  in 
question. 

APPEAL  from  the  thirteenth  Judicial  District  Court,  parish  of  Car- 
roll.    Hough,  J.    M.  Du  Boae,  for  plaintiff  and  appellant.     Ed,  F. 

Newman,  for  defendant  and  appellee. 

HowELLi  J.  The  plaintiff  alleges  that  having  become  embarrassed 
in  his  pecuniary  affairs,  and  having  had,  for  his  own  safety,  to  foreclose 
several  mortgages  held  by  him,  among  others  one  against  A.  M.  Wad- 
dill,  he  caused  the  land  of  said  Waddill,  when  sold  by  the  sheriff,  to  be 
bid  off  by,  and  the  title  thereto,  to  put  in  the  name  of  his  nephew, 
Jackson  B.  Tompkins,  with  the  understanding  that  so  soon  as  the 
petitioner  became  unembarrassed,  the  said  land  should  be  reconveyed 
to  him  by  the  said  Tompkins,  who  had  no  means  and  was  merely  inter- 
posed for  the  protection  of  the  plaintiff.  But  before  this  was  accom- 
plished Tompkins  died,  and  he  now  sues  the  widow  and  tutrix  to  have 
said  title  conveyed  to  him.  The  widow  and  tutrix  answers  that  of  her 
own  knovvledge  she  knows  nothing  of  the  allei^ed  facts,  except  that  her 
husband  never  had  the  amount  of  money  for  which  the  said  land  was 
bid  off  by  him,  and  that  he  would  have  rendered  any  reasonable  ser- 
vice to  his  uncle,  the  plaintiff,  to  help  him  through  his  temporary 
embarrassment,  and  so  she  admits  the  facts  and  offers  no  objections  to 
the  court  rendering  the  judgment  prayed  for,  but  asked  that  plaintiff 
be  ordered  to  refund  the  taxes  paid  by  her. 

Judgment  was  rendered  declaring  the  sale  to  Tompkins  to  be  simu- 
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lated  and  recoDveyiDg  the  title  to  plaintifif,  and  condemning  him  to 
refand  whatever  taxes  the  widow  paid  and  to  pay  costs,  reserving  the 
rights  of  the  minor,  whatever  they  may  be.  The  plaintiff  appealed 
from  that  part  of  the  judgment  which  reserved  the  rights  of  the  minor. 

It  is  true  the  tutrix  could  make  no  admission  which  could  bind  the 
minor,  but  as  the  law  allows  such  suits,  and  the  proof  of  simalation 
by  a  particular  kind  of  evidence,  which  it  seems  may  be,  but  was  not 
adduced  by  the  plaintiff,  we  have  concluded  to  allow  him  an  oppor- 
tunity to  furnish  it,  and  not  to  force  him  to  rest  under  a  cloud  upon  his 
title,  which  it  is  probable  from  the  facts  in  the  record  should  be 
removed. 

It  is  therefore  ordered  that  the  portion  ot  the  judgment  herein 
which  ''reserves  the  rights  of  the  minor  Susie  May,  whatever  they 
may  be,"  be  reversed,  and  this  cause  remanded  to  the  lower  court  for 
the  purpose  of  allowing  tlie  plaintiff  to  introduce  legal  evidence  as 
against  the  said  minor's  rights,  if  any  she  have,  to  the  property  in 
question.     Costs  of  appeal  to  be  paid  by  the  tutrix. 


On  Rehearing. 

Howell,  J.  Upon  a  re-examination  of  this  case  we  see  no  reason 
for  changing  our  views. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  by  us 
remain  undisturbed. 


No.  466 J. 
John  M.  Hoyle  v.  A.  Cazabat.    Jacob,  intervenor. 

{    ~  IVliere  a  note  was  paid  by  anticipation,  the  payment  oxtingaiehcd  the  mnrtfrage  whioh  mA 

/  giren  to  Becure  it.    It  waB  an  accessory  to  the  contract,  and  fell  when  the  f'eht  was  ptid. 

Where  it  appeared  that  A  borrowed  a  certain  sum  of  money  Arom  B,  with  the  avowed  inteo- 
tioii  of  diseharjzing  notes  given  to  C.  and  with  subrogation  of  C'a  rights  of  mori^itge,  bat 
•  C  was  not  a  party  to  this  act; 

25    438|  Held— Tliat  A  ha<l  no  authority  in  law  to  Auhrogate  B  to  C's  rights  without  C's  knowledf^e  or 

as   ^^\ 

^-J^\  I  PPfiAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Th4ardj 

105  Jfy  J\.  J.     C,  T.  Bemiss^  for  plaintiff  and  appellee.    Julkn  A.  8eghers,  for 

^^  ^79  inter veu  or. 

Morgan,  J.  On  the  twenty-fourth  August,  1869,  the  plaintiff  sold 
to  the  defendant,  Cazabat,  a  certain  piece  of  real  estate.  The  price  of 
the  property  was  $4500,  of  which  $1,500  was  cash,  and  for  the  balance 
of  $J000  the  defendant  gave  his  three  promissory  notes,  each  for  $1000, 
payable  one,  two  and  three  years  from  date,  at  the  Mechanics'  and 
Traders'  Bank,  in  this  city.  The  notes  bore  interest  at  the  rate  of 
eight  per  cent,  from  the  day  of  sale,  and  the  vendor  reserved  a  mort- 
gage and  the  vendor's  privilege  upon  the  property  sold,  to  secure  their 
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paynieot.  The  Dotes  were  deposited  for  collectioD  in  the  Mechanics' 
and  Traders'  Bank.  The  first  note  was  paid  aboat  a  month  before  it 
was  dae,  although  by  whom  it  was  paid  does  not  appear,  and  the  pro- 
ceeds placed  to  the  credit  of  the  plaintiff,  Hoyle. 

The  second  note  not  having  been  paid  at  matarity,  the  plaintiff 
caused  the  property  mortgaged  to  be  seized  and  sold.  Hoyle  purchased 
it  for  $3400.  Being  the  vendor,  he  paid  the  costs  and  taxes  upon  the 
property  in  cash,  and  retained  the  balance  in  payment  of  the  note  upon 
which  the  order  of  seizure  and  sale  issued,  and  to  pay  the  note  to 
become  due;  all  of  which,  with  the  interest,  costs,  etc.,  more  than 
"Consumed  the  amount  of  his  bid. 

After  the  sale,  Jacob  intervened,  and,  alleging  himself  to  be  the 
owner  of  the  first  note  given  by  Cazabat,  claimed  to  be  paid  his  pro 
rata  thereon  from  the  price  of  the  sale. 

There  was  judgment  against  him  and  he  has  appealed. 
The  judgment  is  correct.    The  note  he  holds  was  p^id — by  anticipa- 
tion, it  is  true — but  it  was  paid,  and  payment  of  the  note  extinguished 
the  mortgage  which  was  given  to  secure  it.    It  was  an  accessory  to  the 
•contract,  and  fell  when  the  debt  was  paid. 

There  is  an  act  in  the  record  by   which   it  appears  that  Cazabat 
borrowed  a  certain  sum  of  money  from  Jacob,  with  the  avowed  intention 
•of   discharging  the  notes  given  to  Hoyle,  and   with   subrogation   to 
Hoyle's  rights  of  mortgage,  bnt  Hoyle  was  not  a  party  to  this  act,  and 
-we  do  not  understand  that  Cazabat  had  any  authority  in  law  to  subro-  y 

igate  Jacob  to  Hoyle's  rights  without  Hoyle's  knowledge  or  consent,   y  a\     >/      /  /^ 
Judgment  affirmed. 


Taliaferro,  J.,  disaeniing.  In  my  opinion  there  is  presented  in 
'this  case  an  instance  of  the  correctness  of  the  rule  which  declares  that 
where  one  of  two  innocent  parties  must  sustain  a  loss  it  should  fall 
upon  the  one  by  whose  negligi'uce  or  want  of  prudence  the  loss  arose. 

The  bank  was  the  agent  of  the  plaintiff  to  collect  the  note.  A  person 
.unknown  to  the  teller  of  the  bank  presented  himself  one  month  before 
the  note  was  due,  and  paid  it  in  full,  principal  and  interest,  up  to  the 
itime  of  its  maturity.  The  teller,  on  receiving  payment,  delivered  the 
note  to  this  unknown  person  without  placing  upon  it  any  cancel  mark 
receipt  or  indication  of  any  kind  showing  that  it  was  paid.  There  was 
nothing  upon  the  note  in  any  manner  calculated  to  cast  suspicion  upon 
its  genuineness  as  a  negotiable  instrument.  It  was  negotiated  very 
fiooii  after  it  was  paid.  Jacob,  finding  it  to  be  a  mortgage  note,  having 
Dearly  a  month  to  run  before  it  became  due,  and  there  being  no  circum- 
stance that  could  have  given  rise  in  his  mind  to  suspicion,  or  that  was 
calculated  to  put  a  prudent  man  on  his  guard  when  he  took  it,  advanced 
Ms  money  upon  the  faith  of  receiving  a  valid  and  sufficient  security. 


440  SUPBEME  COURT  OF  LOUISIANA, 


Hoyle  V.  Casabftt. 


Hoyle  was  the  bolder  of  this  note  of  Cazabat's  and  of  two  other  mort- 
gage notes  given  to  him  by  the  wife  of  Cazabat  for  the  price  of  prop- 
erty purchased  by  her.  These  two  notes,  with  the  one  in  relation  to- 
which  this  controversy  has  arisen,  were  transferred  by  Hoyle  to  Jacob 
with  subrogation  of  mortgage  rights.  No  attempt  was  made  on  the 
trial  of  the  case  in  the  court  below  to  ascertain  how  Hoyle  come  by  the 
note  in  question,  or  to  show  anything  at  all  impugning  his  good  faith,, 
much  less  that  of  Jacob.  The  plaintiff  seems  to  have  rested  satisfied 
that  the  note  having  been  paid  to  him  it  was  necessarily  paid  as  ta 
everybody  else,  acting  upon  the  elementary  principle  that  a  debt  is 
extinguished  by  payment.  But,  although  this  is  true  as  between  the 
maker  and  a  bona  fide  holder,  it  is  not  always  so  as  to  others.  And  I 
think  the  authorities  are  to  this  effect. 

Mr.  Story,  in  his  work  on  promissory  notes,  section  384,  says: 
'*  Although  as  between  the  real  bona  fide  holder  and  the  maker  the  pay- 
ment, whenever  or  however  made,  will  be  a  conclusive  discharge  from 
the  obligation  of  the  note,  yet  as  to  third  persons  it  may  be  far  other- 
wise, for  payment  means  payment  in  due  course  and  not  by  anticipa- 
tion. If,  therefore,  a  promissory  note  is  paid  before  it  is  due  to  any 
holder,  and  afterwards,  and  before  its  maturity,  the  same  is  passed  to 
any  subsequent  bona  fide  holder  the  latter  is  still  entitled  to  full  pay- 
ment thereof  at  its  maturity,  for  payment  of  the  note  before  it  becomes 
due  is  DO  payment  or  extinguishment  of  the  debt  as  to  such  persons.'^ 
Parsons  on  Bills  and  Notes,  volume  I,  pp.  279,  280. 

I  think  the  judgment  of  the  lower  court  should  be  reversed,  and  a 
judgment  rendered  in  favor  of  the  intervener. 


No.  4096. 

Statb  of  Louisiana  ex  rel.  Board  of  Trustees  of  Straight  Uni- 
versity V.  jAMi!:s  Graham,  Auditor. 

The  Straight  UniverBity  is  not  a  public  institution  of  learning  in  contemplation  of  article  140 
of  the  State  constitution. 

A  public  iuBtitution  of  learning  would  be  one  which  is  controlled  by  the  State  through  its 
agents,  and  in  which  the  State  would  have  a  paramount  interest  and  right  of  property, 
and  which  would  depend  upon  the  State  for  its  existence. 

The  Straight  University  was  incorporated  under  the  general  statutes  of  the  State  as  a  private 
corporation.  It  is  controlled  by  a  board  of  trustees,  who  are  only  responsible  for  their 
managemant  to  certain  private  individuals.  The  State,  through  Its  officen  or  otherwise, 
exercises  no  control  or  direction  over  the  university,  nor  has  it  any  voice  as  to  the  man- 
ner In  which  it  shall  be  conducted.  It  is  not  therefore  a  public  institution  of  learning, 
and  the  constitutional  objection  to  the  appropriation  made  by  the  Legislature  in  its  favor 
must  prevail. 

APPEAL  from  the  Eighth  District  Court,'  parish  of  Orleans.    Dibble^ 
J.    John  B.  Howard  J  Boselius  <&  Philips,  for  relators.    8.  Belden^ 
Attorney  General,  and  Horn  or  <&  Benedict,  for  respondent. 
Taliaferro,  J.    The  relators  applied  to  the  Eighth  District  Court 
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for  a  mandamnB  against  the  State  Auditor,  to  compel  him  to  issue  to 
them  warrants  to  the  amoant  of  $35,000,  that  sum  having  been  appro- 
priated by  the  State  in  aid  of  the  institution  represented  by  them,  but 
they  allege  that  through  the  refusal  ot  the  Auditor  to  issue  to  them 
warrants  upon  the  Treasurer  for  its  payment  they  have  been  unable  to- 
obtain  it.  A  rule  nisi  was  granted,  and  the  Auditor  answered  that  the 
act  of  the  Legislature  appropriating  $35,000  to  the  Straight  University 
is  in  violation  of  that  article  of  the  State  constitution  which  forbids- 
the  Legislature  to  make  appropriations  for  the  support  of  any  private 
school  or  any  private  institution  of  learning  whatever,  aAd  he  alleges 
the  Straight  University  is  a  private  institution  of  learning. 

The  rule  was  made  absolute  and  a  peremptory  order  rendered  com- 
manding the  Auditor  to  issue  the  warrants  as  required  by  the  relators. . 
From  this  order  an  appeal  was  taken. 

By  the  seventh  section  of  the  act  of  the  General  Assembly,  approved 
on  the  ninth  of  March,  1870,  numbered  eighty-one,  it  is  provided  '*that 
the  sum  of  thirty-five  thousand  dollars  be  and  the  same  is  hereby 
appropriated  to  the  '  Straight  University '  for  the  use  of  the  medical 
department,  to  construct  suitable  buildings,  and  secure  illustrations  of 
medical  science ;  and  that  the  said  sum  be  paid  to  the  order  of  the  Board 
of  Trustees  on  the  warrant  of  the  Auditor  of  Public  Accounts  from  the 
treasury  of  the  State;  provided  [that  in  consideration  of  the]  State  aid 
rendered  ithis  department  the  faculty  shall  receive  one  indigent  student 
from  each  pansh  free  from  charge  for  tuition,  which  obligation  shall 
continue  for  ten  years,  said  students  to  be  nominated  by  the  trustees- 
of  the  university." 

The  relators  aver  that  this  appropriation  was  made  in  consideration 
of  the  agreement  on  their  part  to  receive  one  indigent  student  from 
each  parish  of  the  State  and  furnish  their  tuition  free ;  that  they  have 
received  about  thirty  students  of  that  class,  and  are  willing  and  pre- 
pared to  carry  out  the  agreement  on  their  part. 

The  President  of  the  Board  of  Trustees  was  examined  as  a  witness. 
He  stated  that  the  number  of  students  in  the  university  was  over  six 
hundred;  that  not  more  than  thirty  or  thirty -five  of  these  were  indi- 
gent students;  that  all  of  them  except  the  indigent  ones  pay  their  own< 
expenses;  that  he  regards  the  institution  as  self-sustaining ;  that  dona- 
tions have  been  made  to  it  by  individuals;  that  the  appropriation 
made  by  the  State  was  not  intended  to  aid  in  founding  the  institution^ 
but  to  aid  it  in  erecting  buildings  and  in  procuring  the  needed  philoso- 
phical apparatus. 

The  only  question  to  be  examined  is  one  of  fact.  Is  the  Straight 
University  a  public  institution  of  learning  in  contemplation  of  article 
one  hundred  and  forty  of  the  State  constitution  ?  A  public  institution 
of  learning,  it  appears  to  us,  would  be  one  which  is  controlled  by  the 


442  SUPREME  COURT  OF  LOUISIANA, 

state  of  Loniaiana  ex  rel.  Board  of  Tnuteee  of  Straight  University  t.  Graham,  Auditor. 

State  throagh  its  agents,  and  in  which  the  State  would  have  the  para- 
moant  interest  and  right  of  property  and  which  would  depend  for  its 
existence  upon  the  State. 

In  the  celebrated  case  of  Dartmouth  College  v.  Woodward,  4  Whea- 
ton's  Reports,  pnges  635  to  638,  Chief  Justice  Marshall  said,  in  dis- 
•cussing  the  character  of  Dartmouth  College:  '*Are  the  trustees  and 
professors  invested  with  any  portion  of  political  power,  partaking  in 
any  degree  in  the  administration  of  civil  government  and  performing 
duties  which  flow  from  the  sovereign  authority?  That  education  is 
an  object  of  national  concern  and  a  proper  spirit  of  legislation,  all  ad- 
mit. That  there  may  be  an  institution  founded  by  government  and 
placed  entirely  under  its  immediate  control,  the  officers  of  which  would 
be  public  officers,  amenable  excluf^ively  to  government,  none  will  deny. 
But  is  Dartmouth  College  such  an  institution  ?  Is  education  altogether 
in  the  hands  of  government?  Does  every  teacher  of  youth  become  a 
public  officer?  And  do  donations  for  the  purpose  of  education  neces- 
sarily become  public  property,  so  far  as  the  will  of  the  Legislature, 
not  the  will  of  the  donor,  becomes  the  law  of  the  donation?  These 
questions  are  of  serious  moment  to  society,  and  deserve  to  be  well 
•considered." 

After  a  review  of  the  charter  of  Dartmouth  College,  Judge  Marshall 
•proceeds : 

*' Dartmouth  College  is  an  eleemosynary  institution,  incorporated  for 
'the  purpose  of  perpetuating  the  application  of  the  bounty  of  the  donors 
-to  the  specified  object  of  that  bounty ;  that  its  trustees  or  governors 
were  originally  named  by  the  founder  and  invested  with  the  power  of 
perpetuating  themselves;  that  they  are  not  public  officers,  nor  is  it  a 
•civil  institution,  participating  in  the  administration  of  government, 
'but  a  charity  school,  or  a  summary  of  education,  incorporated  for  the 
preservation  of  its  property  and  the  perpetual  application  of  that 
property  to  the  objects  of  its  creation." 

We  conclude  that  the  constitutional  objection  named  in  this  case 
must  prevail.  The  Straight  University  was  incorporated  under  the 
general  statutes  ot  the  State  as  a  private  corporation.  It  is  controlled 
by  a  board  of  trustees  who  are  only  respouHible  for  their  management 
to  certain  private  individuals.  The  State,  through  its  officers  or  other- 
wise, exercises  no  control  or  direction  over  the  university,  nor  has  it 
any  voice  as  to  the  manner  in  which  it  shall  be  conducted.  It  is  not 
bound  to  accept  any  indigent  students  uuless  the  State  extends  aid  to 
the  institution.  We  see  no  force  in  the  argume'it  of  the  relators 
that,  because  the  Legislature  in  the  act  making  the  appropriation, 
designated  the  various  departments  of  which  the  university  shall  be 
composed;  it  is  therefore  a  public  institution  of  learning  and  capable 
•of  receiving  the  appropriation. 
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State  of  Lonlsiana  ex  rel.  Board  of  Trustees  of  Straight  University  v.  Graham,  Auditor. 

It  16  therefore  ordered  and  adjudged  that  tlie  decree  of  the  District 
Court  making  the  maudamuB  peremptory,  be  annulled,  avoided  and 
reversed.  It  is  further  ordered  that  there  be  judgment  in  favor  of 
defendant  discharging  the  rule  at  relators'  costs. 

Rehearing  refused . 


No.  4087. 

Ellen  Fitzpatrick  and  Husband  v.  The  Mutual  and  Benevolent     j  26  4481 
Life  Insurance  Association  of  Louisiana. 

As  the  forfeiture  of  legal  rights  is  not  favored  by  the  courts,  the  terms  or  conditions  upon 
which  a  forfeiture  shall  happen  must  be  strictly  complied  with. 

Where  an  insurance  company  notified  the  insured  that  a  forfeiture  would  not  be  claimed  for 
non-payment  of  assessments,  till  thirty  days  after  the  publication  of  a  notice  of  the  call, 
for  eight  consecutive  days,  the  said  company  should  have  made  the  publication  and 
fi;iven  the  delay,  because  the  insured  had  the  right  to  expect  it,  and  is  presumed  to 
have  acted  upon  it. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Ool- 
lens,  J.     Oilmore  dt  Sons,  for  plaintiff  and  appellant.     Ogden  &  Hilh 
for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  sues  as  the  holder  and  beneficiary 
under  a  policy  issued  by  the  defendants  upon  the  life  of  her  father, 
P.  H.  Cumiuings,  viho  died  first  of  December,  1870. 

The  defense  is,  that  the  policy,  and  all  the  payments  made  on  it, 
Avere  forfeited  by  the  non-payment  by  the  deceased  of  several  assess- 
ments due  upon  the  death  of  members  of  the  Association.  There  was 
judgment  as  of  non-suit  against  the  plaintiff,  and  she  has  appealed. 

But  one  question  is  presented — that  of  forfeiture.  The  notices  to 
members  of  the  Association  to  pay  assessments  as  they  arise,  are  made 
to  persons  residing  in  New  Orleans,  by  publication  in  a  daily  news- 
paper in  the  English,  German  and  French  languages  for  five  consecu- 
tive days.  Notices  of  several  assessments  due  by  the  plaintiff's  father, 
it  seems,  were  given  in  this  manner;  and  it  also  appears  that  payment 
was  not  made  within  the  time  prescribed.  But  on  the  part  of  the 
plaintiff',  it  is  contended  that  the  mode  of  giving  notice  had  been 
waived  and  modified  by  the  custom  of  making  personal  service  of 
notices  partly  in  writing  and  partly  in  print,  and  by  changing  the 
mode  and  manner  of  publication ;  that  Mr.  Cummings  was  not,  in  this 
mode,  notified  of  the  calls  made  in  the  case  in  which  the  company 
allege  the  forfeiture  arose  ;  and  it  is  shown  that,  in  previous  instances 
these  written  and  printed  instruments  were  served  upon  him.  We 
incline  to  the  opinion  of  the  judge  a  quo,  that  these  instruments,  relied 
upon  by  the  plaintiff,  presented  before  payment,  are,  in  reality,  only 
^copies  of  the  newspaper  notices  included  in  a  receipt  prepared  before- 
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hand,  but  delivered  only  on  payment  of  the  assessmeDt.  BeBides,  it 
is  shown  that^  within  the  time  allotted  for  payment,  a  demand  was- 
made  on  CummingB,  and  he  refused  to  make  payment,  declaring  that 
it  was  a  swindling  concern,  and  that  he  would  have  no  more  to  do 
with  it. 
Judgment  affirmed. 

Oi4  Rehearing. 

Wyly,  J.  On  further  examination  we  have  come  to  the  conclusion- 
that  the  policy  in  this  case  was  not  forfeited. 

By  a  clause  of  the  policy  the  forfeiture  would  be  authorized  if  a 
member  failed  to  pay  an  assessment  called  for,  within  thirty  days  after 
a  publication  ot  five  consecutive  days  of  the  notice. 

Subsequently,  to  wit :  on  the  eighth  of  August,  1870,  the  defendants 
addressed  a  notice  of  a  call  to  the  insured,  Patrick  Henry  Cummiogs, 
on  which  the  following  indorsement  is  found : 

**  Members  residing  in  the  city  of  New  Orleans  are'  hereby  notified 
that  the  notices  of  assessments  due  by  them  on  death  of  a  member 
are  only  given  through  newspaper  publication — in  special  notice 
column — tor  eight  consecutive  daysj  being  always  published  on  the 
first  Sunday  of  the  month  and  continued  through  the  week,  including, 
the  second  Sunday.  Payment  is  required  at  the  office  within  thirty 
days  from  date  of  publication ;  the  failure  to  make  payment  within 
thirty  days  operates  a  forfeiture  of  his  or  her  policy,  and  the  name  of 
such  delinquent  will  be  erased  from  the  books  of  said  association. 
Notices  of  assessments  are  published  in  the  New  Orleans  Times,  New 
Orleans  Bee,  the  Daily  Picayune  and  German  Gazette.  Special  notices 
will  not  be  sent  to  residence  or  business  location." 

Under  this  agreement  the  forfeiture  would  not  occur  unless  there 
was  a  failure  to  pay  the  assessment  called  for,  after  thirty  days  from 
the  publication  of  notice  for  eight  consecutive  days  in  certain  papers. 

It  appears  from  the  evidence  that  the  notice  under  which  the  for- 
feiture is  claimed  was  only  published  for  seven  days,  and  also  that  the 
forfeiture  was  declared  before  thirty  days  thereafter  had  elapsed. 
While  this  indorsement  remained  unrecalled,  it  must  be  regarded  as  a 
voluntary  extension  of  the  time  of  the  publication,  in  order  to  effect  a 
forfeiture  as  agreed  to  in  the  contract  of  insurance. 

As  the  forfeiture  of  legal  rights  is  not  tavored  by  the  courts,  the 
terms  or  conditions  upon  which  a  forfeiture  shall  happen  must  be 
strictly  complied  with. 

Having  notified  the  insured  that  a  forfeiture  would  not  be  claimed 
for  non-payment  of  assessments  till  thirty  days  after  the  publication 
of  a  notice  of  the  call,  for  eight  consecutive  days,,  the  djefendants. 
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«bould  have  made  the  publication  and  given  the  delay,  because  the 
insured  had  the  right  to  expect  it,  and  he  is  presumed  to  have  acted 
upon  it. 

It  is  therefore  ordered  that  the  judgment  of  this  court,  rendered  on 
the  thirteenth  of  January^  1873,  be  set  aside,  and  it  is  now  ordered 
that  the  plaintiff  recover  judgment  against  the  defendants  for  twenty - 
4seven  huDdred  dollars,  with  legal  interest  thereon  from  first  of  Febru- 
ary, 1871,  and  costs  of  both  courts. 


No.  4507. 
Victor  Maurin  et  als.  v.  Charles  F.  Sm:ith,  Tax  Collector  and  als. 

Unless  the  property  within  an  incorporated  town  is  expressly  exempted  by  law  from  a  parish 
tax,  the  general  power  conferred  on  the  police  Jury  of  the  parish  to  assess  a  tax  on  all  ordi- 
nary objects  of  taxation  in  the  parish  will  reach  snch  property. 

APPEAL  from  tlie  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion. Beauvais,  J.  B.  N.  SimSj  for  plaintiffs  and  appellants. 
Frederick  Duffel^  District  Attorney,  pro  tern.,  for  defendants  and  appel- 
lees. 

Howell,  J.  The  question  presented  in  this  suit  is,  whether  or  not 
parish  taxes  can  be  collected  from  owners  of  property  situated  in  an 
incorporated  town,  wlien  such  property  is  not  expressly  exempted  by 
law  from  such  tax,  and  the  police  jury  of  the  parish  is  vested  with 
power  to  assess  taxes  upon  the  ordinary  objects  of  taxation  within  the 
parish. 

We  consider  this  not  au  open  question.  See  13  An.  420 ;  19  An.  99. 
Unless  the  property  within  an  incorporated  town  is  expressly  exempted 
by  law  from  a  parish  tax,  the  general  power  conferred  on  the  police 
jury  of  tlie  parish  to  assess  a  tax  on  all  ordinary  objects  of  taxation  in 
the  parish,  will  reach  such  property.     In  this  case  there  is  no  such 

exemption. 
Judgment  affirmed. 
Rehearing  refused. 


No.  2964. 

Felix  Larue,  Administrator  of  the  Succession  of  Lorenzo  D.  Hil- 
LBRMAN  V.  J.  B.  Van  Horn,  Michael  Farrel  and  James  Hill. 

The  Second  District  Court  has  only  probate  jurisdiction.  This  suit  against  the  defendants, 
snreties  of  one  Mcl'helin,  the  former  administrator  of  the  succession  of  Lorenzo  Hiller- 
man,  and  now  deceased,  shoald  not  have  been  brought  in  the  Second  District  Court, 
because  said  suit  is  not  probate  in  its  character,  but  is  simply  one  to  enforce  an  obliga- 
tion contracted  by  defendants. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    J)u- 
vigneavd,  J.    Lea,  Finney  &  Miller  for  plaintiff  and  appellant.    B. 
Egan  for  defendants  and  appellees. 
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Wyly,  J.  C.  McPheliD,  the  former  administrator  of  the  succession 
of  Hillerman,  died,  and  bis  legal  representative,  was  called  on  by 
plaintiff  to  render  an  account.  On  the  trial  of  an  opposition  thereto, 
the  plaintiff,  the  present  administrator  of  the  succession  of  Hillerman, 
recovered  judgment  for  $474  14,  with  legal  interest  from  the  sixth 
day  of  August,  1867. 

Alleging  the  insolvency  of  McPhelin's  succession,  the  plaintiff! 
brought  this  suit  against  the  defendants,  the  sureties  on  the  bond 
which  McPhelin  had  given  as  administrator  of  Hillerman's  succession. 

The  court  dismissed  the  suit  for  want  of  jurisdiction,  and  the  plaintiff 
appeals. 

We  think  the  court  did  not  err.  The  Second  District  CoorX  has^ 
only  probate  jurisdiction.  The  suit  against  the  defendants,  the  sure- 
ties of  McPhelin,  should  not  have  been  brought  in  the  Second  District 
District  Court,  because  it  is  not  probate  in  its  character.  It  is  simply 
an  effort  to  enforce  the  obligation  contracted  by  the  defendants. 

Judgment  affirmed. 


No.  4477. 
Succession  of  Milton  Taylor.  Opposition  of  Thomas  J.  Thorp  et  als. 

Where  the  plaintift'  was  not  a  party  to  auy  of  the  Judgments  complained  of,  and  this  in  tiie 
first  sait  he  has  brought  to  have  them  annnlled  and  to  gfet  the  relief  he  prays  fox,  an 
exception  ionnded  on  the  plea  of  res  judicata  is  luapplioable. 

Where  the  exception  is  that  the  petition  discloses  no  cause  of  action ; 

Held — That  for  the  purpose  of  trying  this  exception,  all  the  allegations  being  taken  as  true, 
show  ample  caase  of  action. 

The  argument  that  a  testamentary  disposition  in  favor  of  Mason  county  court,  Kentucky,  ia 
immoral,  and  therefore  null,  because  the  legacy  is  to  be  applied  to  the  support  of  indigent 
illegitimate  children  under  seven  years,  and  their  indigent  mothers,  is  not  considered 
worthy  of  serious  consideration. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    JDuvig*- 
neaud,  J.    B,  R,  Forman,  for  appellants.     TT.   W.  HandUn,  2).  C7. 
Ldbait  dc  Aranij  E.  Morel,  for  appellees. 

Wily,  J.     Thomas  J.  Thorp,     '*as    administrator^   with    the   will 
annexed,''  repn  senting  the  estate  of  the  deceased  by  appointment  of 
the  probate  court  of  Mason  county,  Kentucky,  and  as  attorney  in  fact 
for  one  ot  the  legatees,  brings  this  suit  against  the  public  administra- 
tor,  and  against  Mary  Ann  Bodgers,  and  Phcebe  Ann  Taylor,  and  John 
James  Taylor,  claiming  to  be  heirs  at  law  of  the  deceased;  and   he 
prays  that  the  decree  of  the  thirtieth  March,  1870,  ordering  the  execu- 
tion of  Milton  Taylor's  will,  be  carried  into  effect;  that  the  judgments 
recognizing  said  pretended  heirs  at  law,  and  ordering  them  to  be  pat 
in  possession  of  the  succession,  be  set  aside  and  annulled;  tbat  the 
public  administrator  be  dishiissed  from  office  for  failing  to  file  anonal 
accounts,  and  for  fiEiiling  to  deposit  the  funds  of  the  succession  in  bank 
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according  to  law,  and  that  he  be  condemned  to  pay  ten  percent,  inter- 
est and  twenty  per  cent,  damages  on  the  amount  of  the  fands  not  so 
deposited ;  that  petitioner  be  appointed  dative  executor,  and  be  put  in 
possession  ot  the  succession;  and  if  from  any  cause  this  relief  be 
refused,  that  petitioner  have  judgment  against  the  succession  for  the 
amount  of  the  legacy  to  the  Mason  county  court,  represented  herein 
by  petition<*r. 

In  bar  of  this  suit  the  defendants  pleaded  res  pidieata^  and  the 
exception  that  the  petition  discloses  no  cause  ot  action.  The  court 
maintained  the  peremptory  exceptions,  and  dismissed  the  suit.  The 
plaintilf  appeals.  The  plaintiff  was  not  a  party  to  any  of  the  judg- 
ments complained  of,  and  this  is  the  first  suit  he  has  brought  to  have 
them  annulled,  and  to  get  the  relief  he  prays  for;  therefore  the  plea  of 
res  judicata  is  inapplicable.  For  the  purpose  of  trying  the  other 
exception,  all  the  allegations  are  taken  for  true. 

The  petitioner  alleges  that  he  is  *'  administrator  with  the  will  an- 
nexed," of  the  succession,  at  the  domicile  of  the  deceased  in  Kentucky, 
and  that  the  succession  in  this  State  is  ancillary  to  that,  and  by  the 
laws  of  Kentucky  his  power  as  administrator  is  the  same  as  th  it  of 
executor,  with  seizin )  that  the  judgments  he  seeks  to  annul  were  ob- 
tained by  fraud  and  false  testimony ;  that  these  pretended  heirs  were 
adulterous  bastards  of  the  deceased,  and  that  their  mothers  were 
slaves;  and  by  the  laws  ot  Kentucky  and  Louisiana  they  are  incapa- 
ble of  inheriting  from  the  deceased ;  that  the  property  in  Kentucky 
is  insufficient  to  pay  tlie  special  legacies  in  the  will,  especially  the- 
legacy  due  the  Mason  county  court  (which  is  capable  of  inheriting  by 
the  laws  of  Kentucky);  that  the  public  administrator  should  be  dis- 
missed, and  compelled  to  pay  the  interest  and  damages  claimed,  for 
failing  to  file  his  annual  accounts  and  to  deposit  the  lunds  of  the  estate 
according  to  law ;  that  petitioner  is  entitled  to  be  appointed  dative 
executor,  and  that  if  from  any  cause  this  relief  be  denied,  he  is  entitled 
to  recover  the  legacy  due  the  Mason  county  court. 

Taking  these  averments  to  be  true,  there  is  ample  cause  of  action  set 
up  in  the  petition. 

The  argument  that  the  disposition  in  favor  of  the  Mason  county 
court  is  immoral,  and  therefore  uuU,  because  it  is  to  be  applied  to  the 
support  of  indigent  illegitimate  children  under  seven  years  of  age  and 
their  indigent  mothers,  we  do  not  consider  worthy  of  serious  cousider- 
ation.  If  relief  to  such  indigeut  and  unfortunate  persons  be  immoral, 
then  charity,  one  of  the  noblest  Christian  virtues,  is  itself  immoral. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled  and 
reversed;  and  it  is  further  ordered  that  the  exceptions  be  overruled, 
and  that  this  cause  be  remanded  for  trial  according  to  law,  appellees 
paying  costs  of  appeal. 

Rehearing  refused. 


448  SUPREME  COURT  OP  LOUISIANA, 

Mary  Malady  v.  William  Malady  and  Mary  B.  Caldwell. 

»  Oil  No.  2813. 

46  ao8| 

'  Mart  Malady  v.  William  Malady  and  Maby  B.  Caldwell. 

The  circumstance  that  a  woman  is  the  concubine  of  her  male  partner,  does  not  deprive 
her  of  an  action  for  the  settlement  of  affairs  and  a  jMurticipation  in  profits  derived  from 
capital  and  labor  which  she  contributed,  though  much  of  the  property  claimed  is  resl 
estate  standing  in  the  copartner's  name  alone,  and  had  never  stood  in  her's. 

If  this  is  good  law  in  favor  of  the  concubine,  it  is  certainly  good  law  against  her,  partioularly 
when  it  is  invoked  to  undo  a  firaud,  vindicate  the  rights  of  a  lawful  wife,  and  enforce 
laws  made  to  protect  the  marriage  tie  and  public  morals. 

'  The  fact  of  the  social  relations  which  Mary  B.  Caldwell,  one  of  the  defendants  in  this  case, 
has  chosen  to  assume,  can  not  deprive  her  of  what  justly  belongs  to  her.  She  shonld  be 
allowed  to  place  her  capital  and  industry  against  the  capital  and  industry  of  William  Mal- 
ady, her  iwramour  and  copartner,  and  the  property  purchased  during  the  time  they 
have  been  living  and  working  together,  should  be  declared  property  in  which  they  haves 
joint  interest;  one  half  ot  it  should  be  decreed  to  be  the  property  of  William  Malady,  and 
said  half  to  belong  to  the  community  which  existed  between  himself  and  his  lawfnl  wife, 
Mar>-  Malady. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Ool- 
lens,  J.    Bogers  &  Blane,  for  plaintiff  and  appellee.    Bace,  Fo$ter 
dk  Merricky  for  defendants  and  appellants. 

Morgan,  J.  Plaintiff  institutes  this  suit  to  obtain  a  separation  from 
bed  and  board  from  her  husband,  and  tor  a  settlement  of  the  commu- 
nity wliich  existed  between  them ;  and  she  brings  Mary  B.  Caldwell  in 
the  litigation  in  order  to  claim  certain  property,  now  standing  in  her 
name,  and  described  in  the  petition  as  the  property  of  the  community, 
averring  that  it  was  purchased  with  the  funds  of  the  community, 
although  placed  in  Mary  Caldwell's  name. 

This  case  is  one  of  those  episodes  which  occasionally  occur  to  startle 
-our  ideas  of  the  proprieties  of  life,  which  involves  the  actors  therein 
in  trouble,  and  which  renders  the  doing  of  absolute  justice  delicate 
and  difficult  duties  on  the  part  of  the  judge. 

Mary  Malady,  the  plaintiff,  was  married  to  William  Malady,  the  de- 
fendant, in  May,  1834,  in  Dublin.  Almost  immediately  after  their 
marriage  they  came  to  this  country.  They  landed  in  Maasachnsetts. 
Shortly  after  their  arrival  she  commenced  to  work  for  herself,  and  she 
continued  to  do  so  for  several  years,  her  husband,  as  she  alleges,  being 
most  ot  that  time  away  from  her.  In  183d  he  announced  to  her  his 
intention  of  going  to  New  Orleans,  whither  he  did  go,  and  finally 
wrote  to  her  to  forget  him,  as  he  intended  to  forget  her.  Subsequently 
he  married  here,  and  had  a  child.  This  wife  died,  and  he  then  lived 
with  Mary  Caldwell,  whose  interests  he  had  in  charge,  he  having  been 
the  administrator  of  her  father's  estate.  With  Mary  Caldwell  he  has 
been  living  ever  since.  In  1861  Mary  Malady  came  to  this  city;  she 
was  weak  from  sickness  and  in  want.  She  called  upon  her  husband 
for  assistance.  He  promised  it  to  her,  but  required  of  her  that  she 
•should  live  with  her  brother  and  sister,  whom  she  has  accompanied  to 
St.  Louis,  San  Francisco  and  Boston.    He  did  furnish  her  from  time  to 
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time  with  about  $270,  but  these  pittaitces  finally  ceased.  And  this 
4unoant  seems  to  be  everything  he  has  contributed  to  the  support  of 
the  woman  who  followed  him  across  the  seas  as  his  wife  during  all  the 
long  years  of  their  marriage.  So  far  as  this  record  discloses  she  has 
led  an  irreproachable  life ;  in  her  now  advancing  years  she  is  alone , 
helpless  and  destitute. 

In  the  meanwhile,  her  husband  has  been  guilty  of  desertion  of  her, 
of  bigamy,  ot  adulterous  connection  with  a  woman  who  was  in  some 
sort  his  ward,  and  with  whom  he  has  been  living  in  open  and  bold 
concubinage. 

When  Mary  Caldwell  went  to  live  with  Malady,  he  gave  her,  rent 
free,  the  use  of  a  house  on  Bacchus  street  which  belonged  to  him. 
She  then  had,  according  to  her  own  account,  some  $500  which  she  had 
earned  as  a  seamstress/  She  furnished  the  house.  Malady  was  in  the 
employ  of  Priestley  &  Bein,  hardware  merchants,  doing  a  large  busi- 
ness, where  he  was  receiving  $100  per  month  wages.  He  had  four 
drays  running,  which  were  constantly  employed.  His  contract  was  to 
give  Mary  Caldwell  $100  per  month  board  for  hims^f,  his  four  drivers 
and  his  child.  This  was  all  her  source  of  revenue  except  what  she 
may  have  derived  from  two  nephews  of  his  who  boarded  with  her,  not 
all  the  time,  but  as  a  general  thing,  but  who  always  slept  in  the  house. 
What  board  these  nephews  paid  is  not  shown* 

In  1859  she  moved  to  Euterpe  street.  Malady  paid  the  rent  of  the 
house,  and  continued  to  give  her  $100  per  month  board. 

This  continued  until  June,  1862.  Then  Malady  discontinued  busi- 
ness. From  June,  1662,  he  paid  $40  per  month  board  for  himself  and 
daughter  until  his  daughter  married.  He  has  paid  no  board  since 
1865,  because  Mary  Caldwell  says  she  required  some  person  to  see  to 
her  business. 

On  the  First  of  December,  1856,  she  sold  her  inheritance  for  $2800 
cash. 

As  we  have  seen,  when  she  first  went  to  live  with  Malady  she  had 
#500.  Her  first  purchase  of  property  was  made  on  the  eighth  of  May, 
1858,  for  cash— $1000. 

Her  second  purchase  was  made  on  the  ninth  of  January,  1858,  for 
43800,  of  which  $1266  66}  was  cash,  and  the  balance  in  notes  which 
have  since  been  paid. 

Her  third  purchase  was  made  on  the  twenty-ninth  March,  1860,  for 
41800,  $600  cash,  balance  in  two  notes  of  $600  each,  which  have  been 
paid. 

Her  fourth  purchase  was  made  on  the  first  of  June,  1860,  for  $d250. 

Her  fifth  purchase  of  property  was  made  on  the  tenth  of  May,  1866, 
44300  cash. 

In  little  more  than  two  years  (eighth  of  May,  1858,  to  seventh  of 
29 
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JttDe,  I86d),  she  had  purchase  $9850,  on  wkioh  she  had  paidf86iQf 
120     fisi  ftod  all  of  which  is  now  paid  for,  and  withui  Dine  years  (first  Jaonary^ 

1868,  to  teBlh  May,  1866),  she  had  purchased  and  paid  for  property 
which  coat  914,150.  Where  did  she  get  this  money?  From  the  tine 
she  went  to  live  with  Malady  slie  had  no  industry  except  that  of  kee^ 
ing  a  boarding  hoase.  She  had  no  capital  save  the  $500  abe  eo«> 
menced  with  and  the  $2800  which  she  received  as  her  patrimony. 
Taking  her  own  figures  as  the  price  she  received  for  board,  and  allow* 
ing  her  a  fair  interest  on  her  molle^ ,  and  she  inoald  not  have  received 
in  all,  within  the  time  specified,  $15,000. 

Bat  she  says  she  furnished  the  house  in  which  they  lived.  If  thi^ 
be  true  she  could  not  have  had  a  great  deal  ei  her  $500  left  when  she 
finished.  And  we  must  not  lorget  that  she  only  received  $100  per 
month  for  tiie  board  of  Malady,  his  four  draymen  and  his  child.  For 
these,  as  well  as  for  herself  and  her  servant,  she  was  obliged  to  send 
to  market.  This  would  give  her  a  family  of  eight  persons  to  provide 
for  every  day,  besides  the  wagcA  oi  her  servant  and  clothes  for  herself. 
Add  to  this  the  fuel,  lights,  and  the  many  other  things  which  are  indis- 
pensable to  housekeeping,  how  much  could  she  have  saved  out  of  $101^ 
per  month  1  If  she  gave  her  household  meat  to  eat,  she  would  in  all 
probability  have  touud  herself  at  the  end  of  every  year  in  debt. 

The  only  conclusion  to  which  we  can  come  in  this  matter  is  that 
•Malady  and  Mary  Caldwell  lived  together  as  man  and  wife,  and  that 
her  thrift  and  economy,  added  to  his  industry,  enabled  them  to  acquire 
property,  which  he  purchased  in  her  name,  for  the  purpose  of  placing 
it  beyond  the  reach  of  any  creditor  he  might  have,  and  for  the  further 
purpose  of  putting  it  in  such  a  shape  as  to  pi  event  his  wife  from 
obtaining  any  of  ic.    This,  we  think,  should  not  and  can  not  be  done. 

In  the  case  oi  Delamour  v,  Roger,  7  An.  152,  it  was  declared  that 
the  circumstance  that  plaintiff  is  a  concubine  of  her  copartner  does  not 
deprive  her  of  an  action  for  the  settlement  of  affairs,  and  a  participa- 
tion in  profits  derived  by  capital  and  labor  which  she  contributed, 
tliough  much  of  the  property  claimed  was  real  estate  standing  in  the 
copartner's  name  aolne,  and  had  never  stood  in  her's.  If  this  is  good 
•law  in  favor  ot  the  concubine,  it  is  certainly  good  law  against  her,  par- 
ticularly, as  is  reasoned  by  the  district  judge,  when  it  is  invoked  to 
undo  a  fiaod,  vindicate  the  rights  of  a  lawful  wife,  and  enforce  laws 
made  to  protect  the  marriage  tie  and  public  morals. 

That  Mary  Caldwell  should  be  entitled  to  keep  the  proceeds  arising 
from  the  employment  of  her  patrimony  and  resulting  from  her  indus- 
try, we  think  is  unquestionable.  She  has  a  right  to  it  all.  The  fact  of 
the  social  relations  which  she  has  chosen  to  assume,  or  of  which  she 
may  have  been  the  victim,  can  not  deprive  her  of  what  justly  belongs 
to  her.    What,  then,  is  she  entitled  tot     We  think  she  shoiild  be 
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allowed  to  plaee  her  capital  and  indastry  agatost  tbe  eapUal  and 
industry  of  Malady,  and  that  the  property  purohased  during  the  time 
they  have  been  living  and  working  together,  shoald  be  declared  prop- 
erty in  whtoii  they  have  a  joint  interest;  that  tlie  one-half  of  it  ^ouKi 
be  deereed  to  be  the  property  of  Malady,  and  his  half  thereof  be 
decreed  to  belong  to  the  oommnuity  which  existed  between  himself  and 
his  wife.  We  are  fortified  in  this  conclusion  by  the  able  0])iuioo  of  oor 
learned  brother  of  the  district  court,  who  has  given  to  this  case  a  most 
careful  consideration,  and  who,  we  think,  has  done  justice  between 
the  parties. 
The  judgment  is  affirmed. 


Wtly,  J,  dissenting.  The  plaintiff,  the  wife  of  the  defendant,  Mal- 
ady, sues  him  for  separation  from  bed  and  board  on  the  grounds  of 
abandonment  and  adu;tery,  and  she  claims  half  of  the  community 
property.  She  also  attacks  the  titles  of  the  property  held  by  liis  con- 
cubine, Mary  Caldwell,  on  the  grounds  of  fraud  and  simulation,  alleg- 
ing that  her  husband  is  the  true  owner,  and  that  the  titles  were  put 
in  her  name  merely  to  defeat  the  community  rights  of  the  petitioner. 

Mary  B.  Caldwell  pleaded  the  general  issue ;  and  William  Malady, 
her  co-defendant,  besides  the  geueral  denial,  denies  that  there  existed 
a  oommnuity  of  property  between  him  and  the  plaintiff,  because  she 
has  never  rec^ided  with  him  in  Louisiana,  but  has,  lor  the  last  thirty- 
five  years,  had  her  residence  in  Massachusetts;  he  also  denies  that  he 
owns  any  real  or  personal  property  to  be  divided.  The  court  gave 
judgment  lor  separation  from  bed  and  board,  ordered  a  settlement  and 
partition  of  the  community  property,  and  deciding  that  the  property 
standing  in  the  name  of  Mary  B.  Caldwell  belongs  to  a  partnership 
existing  between  her  and  her  co-defendant,  Malady,  decreed  that  one* 
half  thereof  belongs  to  the  community,  and  that  Mrs.  Malady,  the 
plaintiff,  is  entitled  to  one-half  of  said  half,  and  for  the  purpose  of 
effecting  said  settlement  and  partition  referred  the  parties  to  a  notary 
with  suitable  directions. 

From  this  judgment  both  the  defendants  have  appealed. 

In  this  Court  the  controversy  is  confined  to  the  property,  the  plain- 
tiff's right /to  a  separation  from  bed  and  board  not  being  disputed. 
Indeed,  from  tbe  evidence,  there  is  no  doubt  that  the  plantiff  was 
shamefully  abandoned  by  her  husband  some  thirty  years  ago,  and  that 
most  of  the  time  since  then,  he  has  been  living  in  open  adultery  with 
Mary  B.  Caldwell. 

I  think  the  court  erred  in  holding  that  there  was  a  partnership 
between  William  Malady  and  Mary  Caldwell,  and  that  the  property 
standing  in  the  name  of  tbe   latter  belongs  to  that  partnership; 
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because  Id  the  record  there  is  neither  an  allegation  nor  proof  that  a 
contract  of  partnership  existed  between  these  parties.  A  partaership 
arises  alone  from  a  contract ;  it  can  have  its  origin  in  no  other  source 
known  to  the  law.  The  coart  coold  not,  therefore,  give  a  remedy  to  a 
contract  that  never  existed.  Outside  of  the  property  standing  in  the 
name  of  Mary  Caldwell,  we  find  that  William  Malady  possessed 
nothing.  Therefore,  unless  it  is  shown  that  he  is  the  real  owner  of 
that  property,  there  will  be  nothing  to  divide.  This  the  plaintiff  baa 
attempted  to  do ;  and  from  a  careful  examination  of  the  evidence,  1 
am  satisfied  that  the  attempt  is  a  failure.  It  is  at  best  a  mere  suspi- 
cion. 

The  property  was  never  owned  by  William  Malady ;  it  was  acquired 
from  other  parties,  and  it  is  not  shown  that  he  ever  advanced  a  dollar 
to  help  to  pay  for  it. 

On  the  other  hand,  it  is  shown  that  Mary  Caldwell  had  $2800,  the 
proceeds  of  property  inherited  fiom  her  ancestors ;  that  for  the  last 
twenty  years  she  has  been  remarkably  industrious  and  economical, 
part  of  the  time  being  occupied  as  a  milliner,  but  most  of  the  time 
being  engaged  in  keeping  boarders. 

William  Malady  was  never  wealthy ;  the  most  he  ever  owned  was 
property  not  worth  more  than  $2000.  He  was  by  occupation  a  dray- 
man, owned  several  drays,  and  ought  to  have  made  money.  Because 
it  is  not  shown  what  disposition  he  made  of  his  earnings  and  the  small 
property  he  once  possessed,  shall  we  say  that  the  recorded  titles  of 
Mary  Caldwell  shall  be  treated  as  simulated ;  that  she  shall  be  held  to 
be  merely  a  party  interposed,  and  that  William  Malady  is  really  the 
owner  of  the  property  worth  $14,000,  which  she  purchased  from  various 
persons,  and  which  never  belonged  to  Malady  f 

By  the  jurisprudence  of  this  State  all  the  presumptions  of  law  are 
in  favor  of  the  owner  of  property.  His  possession  and  recorded  titles 
stand  to  protect  him  against  the  claims  of  all  persons  setting  up  an 
adverse  interest,  and  in  order  to  refute  them  he  is  not  required  to 
prove  how  he  got  the  money  to  buy  the  property. 

If  he  stole  the  money,  the  property  bought  with  it  would  be  his.  It 
devolves  on  the  party  alleging  simulation  and  fraud  to  prove  it.  It 
devolves  upon  the  party  alleging  the  interposition  of  the  holder  of  the 
legal  title,  and  claiming  himself  the  equitable  or  actual  title,  to  prove 
these  averments  affirmatively.    Has  the  plaintiff  in  this  case  done  sot 

Not  a  particle  of  proof  on  this  important  point  is  to  be  found  in  tiie 
record.  There  is  no  affirmative  proof  that  Mary  Caldwell  was  an 
interposed  party  ;  there  is  not  a  particle  of  proof  to  show  that  William 
Malady  ever  paid  one  dollar  for  the  property  of  which  he  is  now  claimed 
to  be  the  equitable  or  actual  owner.  No  fraud  or  simulation  is 
shown  as  to  Mary  Caldwell.    There  is  nothing  to  impeach  the  verity  of 
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her  or  her  titles,  except,  perhaps,  she  has  failed  to  satisl'y  the  court  how 
she  honestly  acquired  the  $14,000  with  which  to  bay  the  property. 
This,  in  my  judgment,  is  no  reason  to  set  aside  her  titles.  If  she 
acquired  the  money  as  the  price  of  her  prostitution,  or  if  she  stole  it 
(of  which  there  is  not  a  particle  of  proof  in  the  record),  still  her  titles 
in  law  must  stand.  I  regard  the  titles  of  Mary  Caldwell  as  clear  and 
valid  as  any  I  have  ever  seen,  and  the  attempt  to  assail  them  is,  in  my 
judgment,  an  utter  failure. 

If  the  ownership  of  property  rests  upon  no  better  foundation  than 
the  ability  of  the  owner  to  prove,  when  assailed,  where  he  got  the 
money  to  pay  for  it,  property  rights  would  be  of  very  little  value. 
Nothing  would  be  more  insecure.  How  and  when  one  makes  money 
to  buy  property  with,  can  not  well  be  proved,  because  few  persons 
disclose  their  transactions  to  witnesses,  and  besides,  if  they  do,  wit- 
nesses die. 

If  there  was  a  partnership  between  Mary  Caldwell  and  William 
Malady,  of  which  there  is  neither  an  averment  nor  proof  in  this  case,  I 
do  not  see  how  the  plaintiff,  the  wife  of  the  latter,  can  claim  any  spe- 
cific part  of  the  property.  All  that  could  be  done  would  be  to  sue  for 
a  settlement  of  the  partnership.  Let  the  debts  be  paid,  and  whatever 
funds  each  partner  contributed  be  returned  to  him  or  her,  and  the 
profits  of  the  partnership  be  equally  divided. 

It  is  proved  that  Mary  Caldwell  had  $2800,  the  amount  inherited 
from  her  parents,  and  it  is  proved  that  she  earned  $500  as  a  dress- 
maker, before  she  became  the  concubine  of  William  Malady.  Now,  in 
all  justice,  she  ought  to  have  these  sums  returned  before  there  is  a 
partition  of  the  partnership  property.  Besides,  there  is  an  heir  by  a 
putative  marriage,  who  has  some  rights  to  William  Malady's  commu- 
nity rights  in  the  partnership  assets.  But  the  judgment  decreeing  a 
partnership  where  none  was  alleged  or  proved,  and  ordering  the  parti- 
tion thereof,  is,  in  my  opinion,  a  grave  error  into  which  the  court  has 
fallen.    I  therefore  dissent  in  this  case. 

Rehearing  refused. 


No.  2994. 
Hanan  &  Richards  v.  R.  H.  Bowles. 

The  attempt  to  make  the  seller  and  shipper  responsible  for  the  loss  of  the  goods  shipped  mast 
fiulf  where  he  had  no  instmctimis  or  authority  to  Insore  said  goods,  and  the  evidence 
does  not  show  that  this  was  incmnbent  upon  him  by  the  custom  at  the  place  of  shipment. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    LeoM- 
maniy  J.    Fellows  d  MilUj  for  plaintiffs  and  appellants.     Clarke^ 
J3ayn€j  Renshaw  i&  E.  T,  FeUowSy  for  defendant  and  appellee. 

LuDELiNG,  C.  J.    This  is  a  suit  on  an  account  for  goods  alleged  to 
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have  been  sold  by  plaiDtiffs  in  New  York  to  ckfendanty  and  flbipped  in 
AogQSt  and  September,  1866. 

There  was  jadgmeDt  for  plaiotiiF  for  $000,  rejeolnog  the  balance  of 
hU  demand,  to  wit :  $654.    The  plaintiff  haa  appealed. 

The  evidenoe  establishes  fnlly  the  claim  of  the  plaintiff.  The  at- 
tempt to  make  the  seller  and  shipper  responsible  for  the  loss  of  the 
goods,  shipped  per  Evening  Star,  mast  faiL  He  had  no  in str actions  sr 
authority  to  insure  the  goods  of  the  defendant.  We  think  the  evi- 
dence fails  to  establish  any  such  custom. 

It  is  therefore  ordered  that  the  judgment  be  amended  by  inoreaung 
the  judgment  to  $1254,  with  five  per  cent,  per  annum  from  the  sixth 
of  December,  ]8(i6,  and  costs  of  both  courts. 


3703. 

Factors  and  Tradbrs'  Insurancb  Company  v.  Thb  City  op  Nbw 

i»  454\  Orleans. 

107  m 

J207  ^  TkiB  cMe  is  held  by  the  eoart  to  be  ipovemed  by  the  one  of  Campbell  v.  the  Cttj  of  New  Or- 
■-      *  I  leans,  12  An.  34.    There  is  bat  one  difference  in  point  of  fact    Campbell  paid  hie  taxei 

106    SaI  without  objection  or  protest,  and  sought  only  to  reoover  the  amoont  back  after  it  had  been 

•decided  in  a  controrersy  between  another  party  and  the  city,  that  the  ordinaiiee  trader 
which  the  aesessment  was  made  was  unconstituiional.  In  the  present  caae,  the  plaintiflii 
before  making  their  last  payment  for  taxes,  expressly  stipalated  with  the  City  Treasorer, 
to  whom  their  money  was  paid,  that  it  should  be  returned  in  cane  there  shoald  be  ren- 
dered a  decision  in  a  certain  sense,  by  the  court,  in  another  pending  controversy,  But 
they  paid,  not  because  they  were  compelled  to  pay,  but  because  they  chose  to  pay,  and,  on 
the  contrary,  did  not  resist  payment,  as  was  done  in  the  case  upon  thn  decision  of  which 
the>  were  ccmtont  to  rest  their  case. 

The  sti  Illation  by  plaintiffs  with  the  City  Treasurer  amounted  to  nothing,  for  it  was  not 
shown  that  he  had  authority  to  make  the  contract. 

There  was  an  unquestionable,  natural  obligation  on  the  part  of  plalntiflk  to  bear  their  quotM 
of  the  expenses  of  carrying  on  the  municipal  government  of  the  city  of  New  Orksoa 
The  plaintiffs  have  eivjoyed  all  the  advantages  and  protection  of  that  municipal  govern- 
ment. To  return  to  them  the  money  which  they  have  paid  in  consideration  of  these  ad- 
vantages, would  be  to  give  them  the  protection  which  they  required  f^r  their  personssad 
property,  and  make  their  fellow  citizens  pay  for  it. 

The  law  under  which  plaintiffl)  paid  their  taxes,  was  in  ftill  force  and  vigor  at  the  time.  It  is 
a  fallai^y  to  contend  that  it  never  had  any  life  because  it  was  unconstitutional. 

lUghtsm  ly  bo  acquired  under  a  law,  notwithstanding  that  law  may  have  been  subeeqaenHy 
declared  to  have  been  unconstitntional. 

To  escape  the  penalties  infl  cted  by  a  law,  or  avoid  responsibilities  imposed  by  it,  upon  the 
ground  that  it  is  unconstitutional,  its  unconstitutionality  must  be  distinctly  declared  be- 
fore the  penalty  or  responsibility  has  accrued. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  CooUi/, 
J.  George  8.  Lacey,  City  Attorney,  and  H,  H.  Walsh,  Assistant 
Oity  Attorney,  for  defendant  and  appellant.  Gibson  dt  AusHn,  for 
plain tifls  and  appellees. 

Wylt,  J  The  plaintiff  sues  the  defendant  for  1 10,175  56,  the 
amount  of  a  license  tax  paid  by  it  to  the  defendant  during  the  years 
1867,  1868  and  1869,  on  the  ground  that  the  said  tax  was  uncoostita- 
tional,  because  not  equal  and  uniform  upon  all  persons  porsuing  the 
business  or  occupation  of  insuring. 
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Tli#.  GAort  gav«  jodgwest  for  the  Aiuoimt  olAkneiiy  aad  Um»  d«l«ndiait 
44>peal8. 

Tba  lioeiwe  ta^  ooUeotod  fro«i  tba  plaintiff  in  1867  was  jOlve-eigfaths 
of  oae  per  eeat.  on  tbe  amoaat  of  previiains  reoeived,  and  in  1868'  ai^ 
1869  it  was  one  and  one-half  per  cent.,  on  the  amount  of  premiuma. 

Any  peroentflbge  on  the  amotttt<t  of  premiiuns  received  is  clearly 
Qnoonstitadofial,  becadse  aU  insurance  companies  do  not  MceiTe  the 
eame  amount  of  premiums.  Article  124  of  the  Constitution  of  1864, 
and  airUole  118  of  the  Gonafcitatian  of  1868,  require  that  a  license  tax, 
a^  well  as  a  tax  on  property,  shall  be  equal  and  uniform.  To  be  equal 
and  uniform,  tbe  tax  must  be  tbe  same  on  all  persons  persuing  tbe 
particular  occupation  or  calliBg  taxed,  without  reference  to  the  abilities, 
fortunes  or  success  of  those  engaged  in  it.  City  of  New  Orleans  v. 
Home  Mutual  Insurance  Company,  23  An. 

'*He  who  has  received  what  is  not  due  to  him,  whether  he  receives 
it  through  emor  or  knowingly,  obliges  himself  to  restore  it  to  him 
from  whom  he  has  unduly  received  it."    B.  C.  C,  art.  2301. 

Upon  this  article,  and  articles  2302  and  2304,  the  plaintiff  relies  to 
support  its  demand  for  the  restitution  of  the  amount  improperly  paid. 
The  defendant,  however,  contends  that  there  was  a  natural  obligation, 
binding  the  plaintiff  in  conscience  and  natural  justice  to  pay  what  was 
paid,  and  therefore,  under  article  2303,  it  can  not  be  recovered.  Articde 
2303  declares  that  '^  to  acquire  this  right"  (the  right  to  receive  what 
was  improperly  paid)  '*  it  is  necessary  that  the  thing  paid  be  not  due 
in  any  manner,  either  civilly  or  naturally.  A  natural  obligation  to 
pa^y  will  bt:  sufficient  to  prevent  the  recovery." 

It  will  be  observed,  from  the  plain  provisions  of  article  2303,  that 
in  order  to  defeat  the  right  of  recovery  there  must  be  a  natural  obliga- 
tion to  pay  '^  the  thing  paid  ;^'  to  pay  the  particular  debt  that  has  been 
•collected. 

If  A  pays  a  forged  note  to  B,  recovery  of  the  amount  can  not  be 
defeated,  because  the  latter  may  hold  a  natural  obligation  against  him 
resulting  from  being  the  owner  of  another  note  that  is  prescribed. 

The  law  in  express  terms  only  permits  the  action  for  repetition  to  be 
•defeated  where  tJiere  was  a  natural  obligation  to  pay  the  '*  thing 
paid ;"  that  is,  to  pay  the  particular  debt  that  has  been  paid.  Now 
the  inquiry  is,  not  whether  there  was  a  natural  obligation  binding  the 
plaintitt  in  conscience  and  natural  justice  to  pay  some  other  debt  of 
^ual  amount  to  tbe  city  of  New  Orleans  for  the  support  of  its  gov- 
ernment or  otherwise,  but  it  is  simply  whether  there  was  a  natural 
obligation  to  pay  the  particular  debt  or  claim  that  was  paid  and  which 
i»  alleged  to  be  unconstitutional  T 

It  is  useless  to  pursue  any  other  inquiry,  because  the  defense  an- 
nounced in  article  2303  is  in  precise  terms,  limited  to  the  particular 
^bbt  or  claim  paid. 
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The  qnestioQ  then  is,  was  the  plaintiJff  under  a  natural  obligation  to 
pay  an  unconstitational  tax? 

We  say  no.  An  nnoonstitntional  ordinance  of  a  municipal  corpora- 
tion is  an  absolute  nullity;  it  was  void  from  the  beginning;  it  never 
had  any  obligatory  force  either  in  law  or  conscience. 

To  say  that  an  assessment  in  direct  violation  of  the  constitution 
binds  the  citizen  in  conscience  and  natural  justice,  is  an  absurdity  too 
manifest  to  require  argument. 

Until  there  is  an  assessment  (and  an  unconstitutional  aflsesemeDt  is 
no  assessment)  there  is  no  debt;  there  is  no  obligation  either  natnrat* 
or  civil. 

The  amount  collected  from  the  plaintiff  was  nnduly  collected,,  he- 
cause  he  never  owed  the  debt;  there  was  no  ordinance  of  the  city 
requiring  of  the  plaintiff  a  license  tax.  What  was  supposed  to  be  an 
ordinance  requiring  the  assessment  of  the  tax  noTer  had  any  existence, 
because  it  contravened  article  124  of  the  constitutiom  of  1864  and  arti- 
cle 118  of  the  constitution  of  1868. 

In  support  of  his  position,  counsel  of  the  defendant  cites  several  de> 
cisions  of  this  court:  9  R.  325;  12  An.  34,  346,.  421.  In  not  one  of  these 
cases  was  the  question  now  under  consideration  presented,  to-  wit:- 
Whether  there  is  a  natural  obligation  to  pay  an  unconstitutional  taxt 

This  court  has  never  held  that  an  unconstitutional  tax  imposes  a 
natural  obligation  to  pay. 

A  natural  obligation  is  defined  to  be  one  that  can  not  be  enforced  by 
action,  but  it  is  binding  **in  conscience  and  ac<^ording  to  natural- 
justice."  Revised  Code,  1757.  How  any  act  of  the  corporation  of  New 
Orleans,  prohibited  by  the  Constitution,  can  create  an  obligation 
binding  "in  conscience  and  according  to  natural  justice,"  we  can  not 
imagine.  In  Isam  J.  Sims  v.  The  Parish  of  Jackson,  22  An.  440i  the 
question  was,  whether  the  plaintiff  could  recover  from  the  defendant 
the  amount  of  a  cotton  tax  collected  from  him  during  the  years  1865,. 
1866  and  1867,  on  the  ground  that  said  tax  was  not  equal  and  uniform, 
and  therefore  it  was  violative  of  article  124  of  the  Constitution  of  1864,. 
then  in  force.  The  court  held  he  could  do  so,  and  gave  judgment 
against  the  parish  of  Jackson  for  the  amount  unduly  collected  of  Sims. 
This  is  the  only  case  to  be  found  in  our  reports  where  the  precise: 
question  now  under  consideration  was  presented. 

While  that  decision  stands,  and  we  see  no  reason  to  overrule  it,,  a 
party  who  has  paid  a  municipal  corporation  an  unconstitional  tax  ma^^ 
demand  its  restitution,  or  the  restitution  of  the  amount  thereof. 

Judgment  affirmed. 


HowBLL,  J.,  dissenting.     For  the  reasons  given  by  the  court  in  the 
case  of  Campbell  v.  New  Orleans,  1^  A.  34, 1  think  th^  plaintifb  should 
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not  reoover.  In  my  opinion,  there  is  no  distinction,  in  regard  to  the 
natural  obligation,  between  a  tax  or  license  illegally  imposed,  that  is, 
not  in  conformity  to  the  mode  prescribed  by  the  statute,  and  one  on- 
constitutionally  imposed,  that  is,  not  in  the  mode  prescribed  by  the 
Constitution*  There  was  a  natural  obligation  resting  on  the  plainti£fs 
to  contribute  to  the  support  of  the  city  goTemment,  and  the  fact  that 
the  sum  paid  by  them  was  not  uniform  with  the  sums  paid  respectively 
by  other  insurance  companies,  did  not  destroy  that  obligation.  The 
principle  announced  in  article  2303,  B.  C.  C,  if  applicable  to  the 
subject  of  taxation,  does  not,  I  think,  rest  on  the  sum  paid,  but  on  the 
natural  obligation  to  pay.  It  is  not  pretended  that  the  plaintiffs  were 
exempt  from  the  payment  of  the  license.  On  the  contrary,  article  11&> 
of  the  Constitution  is  imperative  that  they  '^  shall  obtain  a  license,  as- 
provided  by  law."  An  assessment  is  only  the  means  of  carrying  out 
the  obligation  to  contribute  to  the  support  of  the  government. 
I  therefore  dissent. 


On  Rehearino. 

Morgan,  J.  Plaintiffs  seek  to  recover  from  the  city  of  New  Orleans* 
1 10,175  66,  with  legal  interest  on  various  amounts  and  from  various 
dates,  upon  the  ground  that  through  error,  or  under  protest,  they  paid 
to  the  city  $1030  on  the  fourteenth  January,  1867,  for  license  tax  for 
that  year;  $3892  56  on  the  twenty-ninth  January,  1868,  for  license  tax  for 
for  tbat  year;  and  $5253  on  twenty- seventh  February,  1869,  for  license 
tax  for  that  year.  They  aver  that  these  various  sums  of  money  were 
exacted  and  collected  from  them  by  virtue  of  several  ordinances  of  the 
dty  government,  dated  respectively  twenty-seventh  December,  1867,. 
thirty-first  December,  1868,  twenty-ninth  December,  1869. 

They  aver  that  these  ordinances  were  in  violation  of  the  constitution 
of  the  State  which  was  in  force  at  the  time  they  were  enacted;  that 
they  were  unequal,  oppressive,  and  not  uniform;  and  were,  therefore, 
by  reason  of  their  unconstitutionality,  absolutely  null  and  void.  They 
aver  that  the  city  has  exacted  and  collected  the  various  large  sums 
related  by  them  without  the  color  or  authority  of  law,  and  that  it  still 
retains  them,  in  violation  of  the  constitution. 

Further  they  aver,  that  the  city  specially  agreed  to  return  to  them  the 
sum  of  $5253,  if  the  Supreme  Court  should  declare  the  ordinance  im- 
posing this  license  tax  under  which  this  sum  was  collected  unconstitu- 
tional, in  a  litigation  which  was  pending  when  this  license  was  paidf 
and  that  notwithstanding  the  decision  of  the  Supreme  Court  which  has 
declared  the  ordinance  to  be  unconstitutional,  the  city  persists  in  its« 
refusal  to  return  the  same. 

Id  tb^ir  supplemental  petition  they  aver,  that  the  ordinances  undec 
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Tfhicli  tl^y  paid  w>ere0»  rigid  that  they  were  eompelled  to  pay  orinoor 
tlie  daoger  ol  h«Tiiig  tbeir  place  of  bnsiiieBs  elosed. 

Defendant  admits  the  receipt  of  the  money,  and  admits  that  there 
was  an  agreement  on  the  part  of  a  city  official  to  reftrnd  the  money  in 
caee  it  shoald  be  decided,  in  the  matter  then  pending  between  the  city 
and  the  Matnal  Insniance  Company,  that  the  ordinance  wae  nnconati- 
tutionaly  bnt  arers  that  the  official  aforesai<i  had  no  authority  to  bind 
the  city.  It  further  avers,  that  any  money  paid  by  plaintiflfe  for  license 
tax  was  truly  and  justly  due  and  owing  to  the  &ty  ;  that  tlie  money  se 
paid  was  necessary  for  the  purpose  of  defraying  the  expenses  of  die 
eity;  that  it  was  faithfully  appropriated  to  that  purpose;  and  that 
plaintiffs  have  received  their  proportionate  share  ot  the  benefit  derived 
therefrom,  in  the  protection  of  their  interests  and  property. 

They  further  allege,  that  if  the  plaintiffs  were  not  legally  bound  to 
pay  a  license  tax  to  the  city,  they  were  at  least  under  a  natural  obliga- 
tion to  contribute  their  quota  to  the  support  of  the  municipal  govern- 
ment from  which  they  derived  pr4>tection,  and  that  under  such  circum- 
stances an  action  will  not  lie  to  recover  the  several  amounts  alleged  to 
have  been  paid,  even  though  such  payment  had  been  made  under 
protest. 

It  is  not  alleged  nor,  we  believe,  disputed  tliat  the  money  was  not 
ooUected  and  disposed  of  in  the  manner  and  for  the  purposes  set  forth 
in  the  answer. 

In  principle,  we  think  the  case  is  governed  bj^  tise  ease  of  Campbdl 
Vi  the  city  of  New  Orleans,  12  An.  34. 

In  thai  oase,  as  in  this,  Campbell  paid  to  the  tax  collector  a  certain 
sum  of  money  as  his  city  tax  for  the  year  1850.  In  that  case,  as  in 
this,  it  did  not  appear  that  the  money  was  paid  under  any  compulsory 
warrant  or  exeoution.  It  is  alleged  here  that  if  plaintiffs  had  not  paid 
they  incurred  the  risk  of  having  their  place  of  business  closed,  but  it 
is  not  shown  that  they  had  been  condemned  to  pay  by  any  authority. 

In  that  case,  as  in  this,  there  was  a  judgment  in  a  suit  between  the 
eity  and  another  party  defendant,  declaring  the  ordinance,  under  which 
the  tax  was  proposed  to  be  collected  oi  him,  unconstitutional.  And  thersi 
as  here,  it  was  not  denied  that  the  money  paid  by  the  plaintiff  was 
necessary  for  the  purpose  of  del  raying  the  expenses  of  the  years  for 
which  they  were  collected.  The  court  declared  that  the  municipal 
authorities  were  virtually  the  plaintiff's  agents  for  the  purpose  of 
laying  such  an  assessment  upon  his  taxable  property  as  would  defray 
his  share  of  the  necessary  expenses  of  police,  eto.;  that  the  assessment 
was  laid  upon  property  legally  liable  to  taxation,  although  they  had 
neglected  in  so  doing  to  pursue  certain  prescribed  forms — a  negleel 
which  would  have  rendered  the  plaintiff's  obligation  to  pay  invalid  m 
faro  legiif  if  he  had  raised  the  objection  in  time  and  in  the  proper 
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HMUMier.  The  court  ooMdered  tbot  lie  wM  under  a  natnrftl  obligation 
te  pay  his  prof  ortfton  of  the  ezpenees  of  the  nranieipal  government 
BBd  tiMt,  iaasiBiieb  as  he  had  paid  the  amoont  asseesed  to  him  for 
tbal;  parpose,  be  had  only  diecfaavged  a  natnral  obligation  ;  and  as  no 
enit  will  lie  to  recover  what  has  been  paid  or  giTcn,  in  compHan^ 
with  a  natnral  obligation^  gave  judgment  for  the  city.  If  this  opinion 
of  the  conrt  be  a  correct  expeeition  of  the  law,  the  plaintiffs  have  no 
•case. 

In  one  particular  the  controversy  between  Oaarpbell  and  the  city 
diflbrain  point  of  £Mst  from  the  case  we  are  now  condidering,  in  this, 
that  whereas  Campbeli  paid  without  objection  or  protest,  and  senght 
•only  to  recover  after  it  had  been  decided  in  a  controversy  between 
another  party  and  the  city  tbat  the  ordinance  ander  which  the  assess- 
ment was  made  was  nnconstitntional,  in  this  case  the  plaintiffs,  before 
making  the  last  payment,  expressly  stipulated  with  Mount,  the  City 
Treasurer,  to  whom  the  money  was  paid,  that  it  should  be  retarned  in 
-case  this  conrt  should  determine  the  ease  of  the  city  v.  another  insur- 
ance company  in  a  certain  sense.  Slill  there  was  not  any  coercion  on 
the  part  of  the  city,  under  force  of  which  this  payment  was  made 
There  was  no  execution  in  the  hands  of  the  sheriff  by  which  their 
pioperty  could  have  been  seised  in  case  thry  did  not  pay.  There  was 
no  judgment  commanding  them  to  pay.  They  paid,  not  because  they 
were  forced  to  pay,  but  because  they  chose  to  pay.  They  aver,  it  is 
truct  that  they  were  threatened  with  the  close  of  their  place  of  business 
in  case  tliey  did  not  pay,  but  their  relief  from  this  apprehension  was 
not  by  paying;  on  the  contrary,  it  was  by  resisting  payment,  as  the 
•company  did  in  the  case  upon  th^^  decision  of  which  they  were  content 
to  rest  their  obligation.  The  stipulation  with  Mount,  the  Treasurer, 
amounts  to  nothing,  for  it  is  not  shown  that  he  bad  any  authority  to 
make  the  coutiact  ou  the  part  of  the  city  which  the  plaintiffs  set  np. 
If  he  was  not  able  to  bind  the  city,  the  stipulation  which  he  made  is 
not  obligatory.  There  was  an  unquestionable  natural  obligation  on 
the  part  ot  the  plaintiffs  to  bear  their  quota  of  tlie  expenses  of  carry- 
ing on  the  municipal  government  of  the  city  of  New  Oilcans.  Their 
domicile  is  here;  their  business  is  done  here;  they  have  an  interest  in 
the  paving  and  lighting  of  the  streets,  and  the  building  and  repairs  of 
wharves;  they  have  the  same  interest  in  the  maintenance  of  a  good 
police  that  other  inhabitants  of  the  city  have,  and  it  is  of  vital  import- 
ance to  the  success  of  cheir  company  that  ti»e  fire  department  should 
be  kept  in  a  state  of  proper  efficiency.  None  of  these  things  can  be 
done  without  money.  The  money  necessary  to  carry  them  on  must  be 
contributed  by  the  citizens.  It  is  levied  in  the  form  of  a  tax  or  contri- 
buticm,  or  by  whatever  name  you  may  chose  to  call  it,  and  when 
coUeoted  it  is  used  for  these  purpoaes.    It  is  booause  of  its  general 
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ramifications,  benefiting  each  and  every  inhabitant  of  the  city  alikCr 
that  each  and  every  one  of  its  inhabitants  is  under  a  natural  obliga- 
tion to  contribute,  in  proportion  to  his  means,  toward  the  support  of 
these  departments,  without  which  the  place  could  not  be  lived  in. 
Now,  it  is  not  pretended  that  plaintifb  have  not  enjoyed  the  advan* 
tages  and  protection  of  the  municipal  government.  To  return  to  them 
the  money  which  they  have  paid  in  consideration  of  these  advantages,, 
would  be  to  give  them  the  protection  which  is  requisite  to  their  exist- 
ence, and  make  their  fellow-citizens  pay  for  it. 

There  is,  in  our  opinion,  another  reason  why  the  plaintiff  should! 
not  recover.  It  is,  that  tlie  law  under  which  the  tax  was  paid  was  in 
full  force  and  vigor  at  the  time  the  money  was  paid.  It  is  contended* 
that  it  never  had  any  life  because  it  was  unconstitutional ;  that  an  un- 
constitutional law  is  no  law,  and  therefore  must  be  considered  as  never 
having  been  written.  This  is  a  fallacy.  The  rule  of  universal  applica- 
tion is,  that  all  laws  are  presumed  to  be  constitutional  until  the  con* 
trary  is  decided.  Courts  do  not  assume  to  themselves  the  prerogative 
of  deciding  on  their  own  motion,  that  a  law  under  which  rights  are- 
claimed  or  duties  are  imposed  is  unconstitutional.  To  authorise  them 
to  do  this  the  matter  must  be  directly  put  at  issue  by  the  parties 
litigating  before  them.  Rights  can  be  acqaired  under  a  law  which 
may  be  determined  to  have  been  unconstitutional,  and  pains  and 
penalties  be  avoided  by  those  who  justify  their  acts  as  having- 
been  committed  under  a  law,  however  that  law  may  have  been 
subsequently  declared  to  have  been  unconstitutional.  If  a  piece- 
of  property  is  sold  under  a  fi,  fa,  issued  in  the  case  of  A  v.  B, 
and  C  purchases  it,  if  it  should  thereafter  be  determined  in  a  lit- 
igation between  D  and  C  that  the  law  under  which  A  obtained  hisr 
judgment  against  B  was  unconstitational,  would  B  be  entitled  to  get 
back  his  property  from  C  T  If  the  Legislature  passed  a  law  regulating 
trials  in  criminal  cases,  and  A,  being  indicted  for  murder,  was  tried 
under  that  law,  foand  guilty,  sentenced  and  was  hung,  and  in  the 
case  of  B,  tried  before  the  same  tribunal  for  the  same  offense,  B's  coun- 
sel should,  after  conviction,  and  on  a  motion  in  arrest  of  judgment,, 
convince  the  judge  that  the  law  under  which  he  was  trying 
the  case  was  unconstitutional,  and  the  prisoner  be  discharged, 
would  the  sheriff  who  had  hang  A  be  liable  to  be  punished! 
Certainly,  if  the  position  contended  for  be  correct  that  an  un* 
constitutional  law  is  tp«o  facio  null  and  void,  for  the  killing  would 
have  been  unlawful ;  it  would  have  been  willful,  and  would  have  been 
perpetrated  upon  a  reasonable  being,  who  was,  when  the  killing  was 
done,  in  the  peace  of  the  commonwealth.  Such  a  result,  so  monstrous, 
is  only  to  be  avoided  by  adhering  to  the  rule  that  to  escape  the  penal- 
ties inflicted  by  a  law,  or  to  avoid  responsibilities  imposed  by  a  law 
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tipoD  the  ground  that  it  is  UDCODBtitational,  its  nncoDStitationality 
«iiuBt  be  distinetly  alleged  before  the  penalty  is  imposed  or  the  respon- 
flibility  is  determined. 

It  is  therefore  ordered,  a4jndged  and  decreed  that  the  judgment 
heretofore  rendered  by  ns  be  set  aside,  and  it  is  now  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  District  Court  be  avoided, 
annulled  and  reyersed,  and  that  there  be  judgment  in  fayor  of  the 
defendants  with  costs  in  both  courts. 


Wyly,  J.,  disMulmg.  I  adhere  to  the  first  opinion  deliyered  by  this 
4M>urt  in  this  case,  and  I  reserve  the  right  to  file  an  additional  argu- 
ment in  support  of  my  position. 


LuDELiNG,  C.  J.,  dissenting.  I  am  constrained  to  dissent  from  the 
opinion  of  a  majority  of  my  associates.  I  adhere  to  the  opinion 
originally  rendered  in  this  case,  which  I  think  is  in  accordance  with 
the  law  and  jarisprudence  of  this  State.  Article  2301  of  the  Civil 
Code  provides  that  **  He  who  receives  what  is  not  due  to  him,  whether 
he  receives  it  through  error  or  knowingly,  obliges  himself  to  restore  it 
to  him  from  whom  he  unduly  received  it."  Article  2302  says:  *<He 
who  has  paid  through  mistake,  believing  himself  a  debtor,  may 
reclaim  what  he  has  paid."  '*To  acquire  this  right,  it  is  necessary  that 
the  thing  paid  should  not  be  due  in  any  manner,  either  civilly  or 
naturally.  A  natural  obligation  to  pay  will  prevent  the  recovery.^' 
The  same  doctrine  is  announced  in  the  Institutes  of  Justinian,  lib.  Ill, 
tit.  28,  DeSolutione  Indebiti,  Cooper,  p.  292^  in  Pothier,  vol.  1,  chaps. 
1  and  2;  in  Domat,  No.  1520,  and  in  Larombiere.  '^  Le  paiement  fait 
sans  cause  oblige  a  restitution  celui  qui  Pa  re9a."    Vol.  5^  612  et  seq. 

I  can  not  conceive  how  there  can  be  a  natural  obligation  to  pay  an 
illegal  tax.  A  tax  can  only  be  imposed  by  law ;  if  any  obligation 
springs  from  the  law,  it  must  be  a  legal  obligation.  In  my  opinion  the 
original  decree  should  remain  undisturbed. 


No.  4582. 
Jambs  E.  Ybatman,  Executor,  et  al.  v.  Louisiana  State  Bank  and 

B.  H.   BUCKNKB. 

This  is  a  fult  to  ansnl  a  JucLgment  alleged  to  have  been  obtained  thxongh  fraud  and  Ill- 
practice.  The  e-vidence  adduced  was  not  auoh  ae  to  satisfy  the  court  that  these  allega- 
tions wen  well  founded. 

APPEAL  from  the  Thirteenth  Judicial    District  Court,  parish  of 
Madison.    H<mgh,  J.    Thomas  P.  Farrar  and  J.  A.  Campbell,  for 
plaintiffs  and  appellees.    Sparrow  dt  Montgomery ^  for  defendants  and 
appellants. 
HowBLL,  J.    The  plaintt€fs  sue  to  annul  a  judgment  rendered  upon 
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Y4Mtm«D,  SseoHtor,  et«L  v.  LoaialMM.S*ato  NAtioiMi  Bank  Biid  Booknsr. 

a  third  oppoBitioa  filed  by  tbem  in  the  case  of  the  Looistana  Siafce* 
Bank  v,  B.  H.  Bockoer,  aod  od  which  they  chiimed  a  preferenee  to< 
the  proceeds  of  certain  mortgaged  property  seiied  io  Baid  sait.  The 
grooDd  of  nullity  is  that  said  judgment  was  obtained.throagh. fraud 
and  ill-practiee,  the  said  opposition  having  been  oalled  ap  and  tnei 
when  the  plaintiffs  were  absent  and  unrepresented. 

The  plaintiffs  were  the  yendors  of  a  plantation  and  slaTes,  sold  in 
June,  1855,  to  the  defendant,  B.  H*  Buckner,  and  in  October,  1867,  they 
commenced  proceedings,  via  ordinaria,  in  the  District  Court  of  Madi- 
son, to  enforce  their  mortgage  and  privilege,  bat  did  not  proceed  to 
judgment.  In  March,  18C9,  the  Louisiana  State  Bank  took  out  execu- 
tory process  and  caused  the  said  land  to  be  sold  on  the  first  May  fol- 
lowing. The  plaintiffs  filed  a  third  opposition  in  said  proceeding,, 
claiming,  by  preference,  the  proceeds  of  the  sale,  which,  by  agreement, 
were  deposited  iti  the  said  bank.  Nothing  further  was  done  therein 
until  twenty-fifth  April,  1870,  when  the  defendant,  Bnckner,  filed  an< 
answer  to  the  third  opposition,  and  on  the  ninth  May  following  the 
bank  filed  an  answer,  and  on  the  next  day  judgment  was  rendered  in 
favor  of  the  said  defendants,  the  records  of  the  court  showing  that  the 
case  was  regularly  set  and  taken  up  for  trial. 

A  similar  disposition  was  made,  at  the  same  time,  of  the  suit  via 
ordinaria  brought  in  1867.    Between  the  date  of  filing  the  third  oppo- 
sition and  the  trial,  as  above  stated,  the  counsel  of  the  plaintiffs  with- 
drew the  notes  on  which  the  said  proceedings  were  based,  gave  them> 
up  to  his  clients,  formally  withdrawing  from  said  suits,  and  changed, 
his  domicile  to  California.    His  business  in  that  and  other  courts  of 
the  district  was  generally  left  with  a  particular  attorney,  but  it  was 
shown  on  the  trial  below  that  the  said  cases  of  these  plaintiffs  had  not 
been  thus  disposed  of.    On  the  contrary,  a  different  attorney  had  beeU' 
consulted  in  regard  to  a  transfer  of  the  cases  to  the  United  States- 
Court  in  New  Oi leans;  but  the  plaintiffs  concluded  to  let  tliem  stand 
as  they  were,  under  the  belief,  as  they  say,  that  the  only  disposition 
which  could  be  made  of  them  was  a  dismissal,  and  they  instituted  new 
proceedings  on  their  notes  in  the  federal  court.     It  was  after  the  insti- 
tution of  this  suit  in  the  United  States  tribunal,  which  was  known  to- 
defendants'  counsel,  that  the  answers  were  filed  and  judgments  ren- 
dered in  the  Madison  court.    The  counsel  for  the  defendants,  who 
acted  for  them  throughout,  swears  that  he  believed  at  the  time  of  the 
trial  that  the  plaintifi's  were  represented  by  the  attorney  who  attended 
generally  to  the  business  of  their  absent  attorney,  and  who  was  tlien 
present  in  court.    And  such  seems  to  have  been  the  impression  also  of 
the  district  judge.    There  is  nothing  to  show  that  either  of  the  defend-^ 
ants  thought  otherwise,  or  had  any  knowledge  that  the  plaintifts  had 
no  counsel  in  the  said  cases  then  pending  in  9aid  cMUt. 
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The  evideoee  does  Dot  satisfy  iw  that  there  was  fraud  or  HL-praefeiee 
en  the  part  of  the  defendaats. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed^ 
and  that  there  be  jodgmeat  in  favor  of  defendants,  with  oosts  in  both 
•coarts. 

Rehearing  refused. 


No.  2950. 

U.  J.  ROSBNTHAL  V.   L.    MyBRS. 


Where  the  defendant  acted  merely  as  an  agent  and  exhibited  his  anthority,  neither  doing  nor 
saying  anything  by  which  he  obligated  himself  to  pay  the  plaintiff  any  sum  whatever, 
and  nothing  was  mentioned  between  them  as  to  compensation ;  but,  on  the  contrary, 
notice  was  given  to  the  plaintiff  that  the  services  which  he  had  been  bespoken  to 
perform,  were  desired  from  another  person ; 

Held^That  whether  the  plaintiff  has  or  not  any  legal  claim  against  the  principiUi,  it  is  dear 
that  he  has  none  against  the  defendant 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooleyf 
J.    Mawhin8  <&  Tharp,  for  plaintiff  and  appellee.    CMon  <&  Levy,  for 
defendant  and  appellant. 

Howell,  J.  The  plaintiff  sues  for  $1000  upon  an  alleged  employ- 
ment by  defendant  to  go  to  Brownsville,  Texas,  and  Matamoros, 
Hexico,  to  perform  the  religious  rite  of  circumcision  on  two  children, 
alleging  that,  in  compliance  with  said  engagement,  he  went  to  said 
towns,  but  the  parents  of  the  said  children  refused  his  services,  having 
employed  another  party.  He  avers  that  his  expenses,  thne,  profes- 
sio  al  skill,  etc.,  were  well  worth  to  him  the  sum  claimed. 

The  defense  is  a  general  denial,  and  the  allegation  that  a  letter  was 
written  from  Brownsville  to  one  Levi  in  Galveston,  Texas,  for  the  Rev. 
J.  Hoehwald  to  perform  the  said  rite,  and  containing  the  request  if 
the  said  Hoehwald  was  absent,  the  letter  should  be  forwarded  to 
Aaron  &  Myers  in  New  Orleans,  which  was  done,  and  the  defendant,. 
tme  of  said  firm,  learning  that  Hoehwald  was  in  California,  exhibited 
the  letter  to  .the  plaintiff  and  asked  him  if  he  would  go,  which  he 
agreed  to  do,  the  said  letter  being  leit  with  him,  plaintiff;  that  on  the 
next  day  Hoehwald  arrived  in  New  Orleans  and  was  advised  of  the 
said  letter,  and  both  be  and  defenilant  notified  the  plaintiff  that  he, 
fiocbwald,  would  go  in  aocordance  with  the  directions  in  the  said 
letter ;  and  that  the  custom  is  not  to  make  any  charge  for  performing 
the  »aid  rite. 

There  was  judgment  against  defendant  for  #600,  and  he  appealed. 

We  think  the  evidence  fails  to  fix  any  liability  on  the  defendant  for 
the  debt  of  other  parties.  He  acted  merely  as  the  agent  of  the  parents 
of  the  two  children  and  exhibited  his  authority.    He  neither  did  nor 
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said  anything  by  which  he  obligated  himself  to  pay  the  plaintiff  any 
sum.  Nothing  was  said  between  them  as  to  compensation ;  and  he 
gave  immediate  notice  to  the  plaintiff  that  the  party  desired  by  the 
parents  of  the  children  would  go  as  requested.  Whether  the  plaintiff 
has  any  legal  claim  against  the  said  parents  or  not,  it  is  clear  that  he 
has  none  against  the  defendant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reTersed, 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both 
-courts. 

Rehearing  refused. 


No.  2933. 
ViLLENEUYB  Lv  Blanc  et  als.  V,  Philip  Marsoudet  et  als. 

Where  a  suit  was  institated  on  promissory  notes,  which  were  the  obligatioiis  of  an  ordinary 
partnership,  whose  members  were  only  bound  Jointly  and  had  to  be  sued  as  joint 
obligors ; 

'Held— That  a  citation  addressed  to  the  firm,  and  served  at  the  elected  domicile  of  the  ordinary 
partners,  did  not  have  the  effect  of  bringing  them  into  court  The  judgment  agsinsfe 
them  is,  therefore,  a  nullity.  The  citations  should  have  been  addressed  to  each  of  the 
defendants. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Caolen, 
J.    H.  J.  Orover,  for  plaintiffs  and  appellees.    Carleton  Hunt,  for 
defendants  and  appellants. 

LuDELiNGf  C.  J.  This  is  a  suit  to  annul  a  judgment  by  default  on 
several  grounds.  It  will  be  necessary  to  notice  only  one  of  them,  to 
wit :  the  want  of  a  citation. 

The  suit  in  which  the  judgment  complained  of  was  rendered  was 
based  upon  promissory  notes  executed  by  V.  Le  Blanc,  Jr.,  &  Co.,  an 
ordinary  partnership.    Following  is  a  copy  of  one  of  the  notes : 

<<  $3,500.  New  Orleans,  March  12, 1861. 

'*  On  the  thirteenth  of  January  next  we  promise  to  pay  to  the  order 
of  ourselves,  at  the  office  of  Messrs.  Bellocq,  Noblom  &  Co.,  in  New 
Orleans,  thirty-five  hundred  dollars,  for  value  received,  with  interest 
at  the  rate  of  eight  per  cent,  per  annum  after  maturity  until  paid. 

V.  LE  BLANC,  Jr.,  &  Co. 

The  other  note  was  similar  to  the  foregoing,  with  the  exception  of 

the  date  of  its  maturity.    These  being  obligations  of  an  ordinary 

partnership,  the  members  thereof  were  bound  jointly  only,  and  had  to 

be  sued  and  cited  as  joint  obligors.    14  La.  364 ;  McGehee  v,  McCord 

ot  als. 

Neither  of  the  joint  obligors  was  cited.  The  only  citation  in  the 
record  is  addressed  to  V.  Le  Blanc,  Jr.,  &  Co.,  the  firm,  and  was 
4served  at  the  supposed  elected  domicile  of  the  defendants.    We  pre- 
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termit  the  expression  of  an  opinion  \ipon  the  question  whether  or  not 
the  defendants  could  have  been  sued  out  of  the  parish  of  their  real 
^domicile  at  the  date  of  the  institution  of  that  suit.  But  we  haTe  no 
doubt  that  a  citation  addressed  to  a  firm,  and  served  at  an  elected 
domicile  of  the  ordinary  partners,  did  not  have  the  effect  of  bringing 
^em  into  court.  The  citations  should  have  been  addressed  to  each  of 
the  defendants.    C.  P.,  art.  179,  sec.  2. 

The  defendants  in  that  suit  were  not  cited,  and  the  judgment  is  an 
absolute  nullity. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  4109. 
JuRBY  &  Harris  v,  Mrs.  Mary  J.  Hord  et  als. 

Where  it  is  admitted  that  the  money  claimed  by  plaintiffa  was  given  to  the  defendant  and  her 
two  children,  and  that  by  the  act  of  their  merchants  and  fbctors,  the  garnishees  in  this 
case,  said  money  was  placed  to  the  sole  credit  of  their  mother,  the  defendant ; 

Held— That  this  act  did  not  divest  the  right  of  her  children,  the  interveners  in  this  proceed- 
ing, and  did  not  make  the  money  garnisheed  the  sole  property  of  defendant.  There  was 
no  snoh  confusion  or  mingling  as  afifeeted  the  rights  of  the  interveners. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Theardj 
J.  Semmes  dt  Mott,  for  plaintiffs  and  appellees.  Hv/ntan,  Orover 
it  Bemias,  for  interveners  and  appellants.  A,  Bobert,  curator  ad  hoc, 
for  absent  defendants. 

Howell,  J.  The  interveners  in  this  case  have  appealed  from  a 
judgment  dismissing  their  intervention,  in  which  they  claimed  the 
funds  attached  herein  by  plaintiffs  as  belonging  to  the  defendant. 

"It  is  admitted  that  the  money  attached  in  this  suit  was  in  the  name 
of  Mrs.  Mary  J.  Hord,  on  the  books  of  Joseph  Hoy  &  Co.  (garnishees), 
and  that  Mrs.  Mary  J.  Hord  received  the  same  from  Mrs.  Eliza  Askew, 
her  mother,  who  gave  it  to  Mrs.  Hord  and  her  two  children  (the  inter- 
veners), to  defray  the  expenses  of  the  Cold  Spring  (Mantation,  for  the 
year  1870." 

'^It  is  admitted  that  Mrs.  Hord  is  the  administratrix  of  the  estate  of 
her  former  husband,  and  that  she  and  her  two  children,  Lizzie  and 
Andrew  Jackson,  are  the  owners  of  the  Cold  Spring  plantation,  Wash- 
ington county,  Mississippi.'^  The  suit  of  plaintiffs  is  hot  for  supplies 
for  the  year  1870,  and  hence  no  question  as  to  any  liability  of  iiiter- 
venors  therefor  arises.  Nor  is  there  any  force  in  the  portion  of  plain- 
tiffs, that  ''if  the  interveners  had  any  interest  in  the  money,  it  was 
lost  when  it  became  confused  with  the  money  of  the  defendant;  it 
could  no  longer  be  identified;  and  when  it  was  deposited  by  Mrs.  Hord 
30 


406  SU^SBMS  OOUBT  OF  LOUISIANA, 

in  hor  ewn omna  with;  the  gaciiisheM^  it  bec^veaalgeet  to  lier  debto 
and  to  Beifl«re.by  lier  er^ditocs.'? 

The  ftdmiwon  ie,  that  the  money  was  given  to  the  mother  aoid  tifO' 
ehildven,  and  Ae-act  of  the  merehants,  the  garniahees,  in  placing  it  all 
tQ  the  credit  of  one,  did  not  direat  the  right  of  the  other  two,  and 
make^  it  the  sole  property  of  the  one.  There  was  no  confosion  or 
mingling  which  affected  the  rights  of  the  interrenore,  and  by  other 
OFidenee  the^said  sum  of  money  belonged  in  equal  parts  to  the  three. 
Hence  the  intervenors  are  entitled,  ander  the  foregoing  faets,  to 
recover  two-thirds  thereof.  Mrs.  Herd  has  not  appealed  from  the 
judgment  against  her.  We  understand  from  the  record  and  the  brieis^ 
that  the  sum  of  $3531,  in  the  hands  of  the  garnishees,  is  the  matter  in 
controversy. 

It  is  therefore  ordered- that^the  judgment  dtsmtssing  the  interventioD 
herein  be  reversed,  and  that  the  intervenors,  Lizzie  and  Andrew  Jack- 
son, be  decreed  entitled  to  two-thirds  of  the  sum  of  $3531,  in  tbe 
hands  of  Joseph  Hoy  •&  Co.,  garnishees^  with  their  costs  in  both  courts.. 


No.  4360. 
B.  A.  Malone  t^.  LA.WBBNCB  Oasrt  et  als. 

The  Parish  Court  has  Jurisdiction  of  salts  for  the  recognition  of  heirship  and  for  the  parti- 
tion of  snooeasloii  pn^Mrty,  and  where  the  unonnt  involTod  exceeds  five  huidred 
dollars,  the  appeal  is  directly  to  this  conrt. 

Where  in  a  salt  instituted  for  i»artition  by  plaintiff  against  her  coheirs,  a  curator  ad  hoe  ira» 
appointed,  on  the  ivayer  of  the  pladntifl^  to  one  of  said  heirs  who  was  a  minor,  the 
appointment  was  erroneous. 

APPEAL  from  the  Parish  Court  of  Jefferson.     Keon,  J.     W,  W. 
Edwards,  for  plaintiff  and  appellant.    B,  L,  FreaUm,  for  defend- 
ants and  appellees. 

On  Motion  to  Dismiss  th£  Appeal. 

Howell,  J.    A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that  ''if  the  Parish  Conrt,  from  whence  this  appeal  has  becD  taken ^ 
was  Tested  with  jurisdiction  of  the  cause,  which  is  excepted  to,  theo 
the  appeal  should  he  from  that  court  to  the  district  court  of  the  judi- 
cial district,  and  this  court  has  no  appellate  jurisdiction  herein.'' 

This  proposition  is  not  true.  Tlie  parish  court  has  jui  isdiction  of 
suits  for  the  recognition  of  heirship  and  the  partition  ot  succession 
property,  as  this  is,  and  when  the  amount  involved  exceeds  five  b no- 
dred  debate,  tiie  appeal  is  directly  to  this  court.  Const.,  art.  88  f. 
C.  P.  1022. 

Motion  oyerruled. 
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Malone  ▼.  Casey  et  als. 

Ok  thb  Exceptions  and  Merits. 

TALiAFEBROy  J.  The  plaintiff,  claiming  to  be  an  heir  of  Mary 
Casey,  deceased,  institated  an  action  of  partition  against  her  coheirs 
to  have  the  succession  property  of  the  decedent's  estate  partitioned. 
One  of  the  heirs  being  a  minor,  the  plain tiif  prayed  for  the  appoint- 
ment of  a  curator  ad  hoe  to  r^resent  the  minor  in  the  partition  proceed- 
ings, and  the  appointment  was  made  as  prayed  for.  The  defendants 
excepted  to  the  jurisdiction  of  the  parish  court,  and  also  to  the 
appointment  of  a  curator  ad  hoc  to  represent  the  minor.  These  excep- 
tions were  adopted  by  the  curator  ad  ftoc,  and  they  were  sustained  by 
the  court,  and  the  suit  dismissed.    The  plaintiff  has  appealed. 

The  appointment  of  a  curator  ad  hoc  to  represent  the  minor  was 
erroneoas,  and  to  that  extent  the  exception  should  be  sustained ;  but 
aa  to  the  jurisdiction,  it  should  be  overruled.  The  Court  of  Probates 
has  jurisdiction  ''in  partitions  of  successions,  where  minors,  inter- 
dicted or  absent  persons  are  interested."    C.  P.,  art.  924,  sec.  14. 

So  far  as  we  can  learn  from  a  rather  scant  record,  it  would  appear 
that  the  proceedings  in  this  case  have  been  irregular.  The  succession 
can  only  be  accepted  on  behalf  of  the  minor  with  benefit  of  inventory, 
and  it  appears  he  is  without  a  tutor.  The  succession  is  without  a 
representative,  and  the  minor's  interest  therein  not  ascertained  and 
secured.  Under  this  state  of  facts,  we  deem  it  best  to  remand  the 
case  for  further  proceedings. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Parish 
Court,  so  fiir  as  it  sustains  the  exception  to  the  appointment  of  a  cura- 
tor ad  hoe  to  represent  the  minor  be  affirmed ;  but  in  all  other  respects 
it  be  annulled  and  reversed.  It  is  further  ordered  that  this  case  be 
remanded  to  the  court  of  the  first  Instance,  to  be  proceeded  with 
according  to  law,  the  deiendants  and  appellees  paying  costs  of  this 
appeal. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

OPE  LOUSA.S. 


JUNE,    1873. 

JUDGES  OF  THE  COURT: 

Hon.  John  T.  Ludeling,  Chief  Justice, 

Hon.  J.  G.  Taliaferro, 

Hon.  R.  K.  Howell,  ^       .  .    ^    ,. 

^       ^^   ^    -r^  r  Associaie  Justices, 

Hon.  W.  G.  Wyly, 

Hon.  p.  H.  Morgan. 


Note. -The  following  decisions.  Nos.  774,  796,  787.  783,  791.  779,  798,  771,  770,  788,  794,  768. 
7«5,  781,  775,  772,  785,  780,  766,  769,  798,  790. 795,  delivered  in  1872,  and  belonging  to  the  Twenty- 
Fourth  Annual,  are  pablished  in  this  volume  at  the  re<iaest  of  my  predecessor,  by  whom  they 
were  not  received  in  time  to  be  published  by  him.— Reportxr. 


No.  774. 
P.  J.  Pavt  &  Co.  V.  Juste  Bbrtinot. 

Where  the  detendant  ol^eoted  to  the  ruling  of  the  court  reoeiving  in  evidence  a  note  and 
mortgage,  on  the  ground  that  they  were  not  stamped  at  the  time  of  their  exeontlon,  as 
required  by  law,  and  where  it  appeared  that  neitiier  the  notary  before  whom  the  act  of 
mortgage  was  passed,  nor  the  parties,  had  any  stamps  when  the  act  was  passed,  and 
mention  of  the  fact  was  made  in  the  act,  but  that  one  of  the  plaintifib  went  immediately 
to  Opelousas,  purchased  the  necessary  stamps  from  the  recorder,  who  placed  them  on  the 
SfCt  and  oaneeled  them  in  the  presence  and  at  the  request  of  the  party; 

Held— That  this  was  sufficient. 

Where  at  the  time  a  mortgage-bearing  note  was  given,  no  stamps  were  affixed  to  it,  but  before 
the  note  was  offered  in  evidence  it  had  been  stamped  by  the  district  United  States  col> 
lector  of  internal  revenue,  who  collected  the  interest  required  by  law  and  remitted  the 
penalty,  this  was  all  the  law  required  of  the  parties. 

APPEAL  from  the  Eighth  Judicial  Dietrict  Coart,  parish  of  St.  Lan- 
dry.   Thomas  H,  Lmois,  Acting  J.      Martel  dk  Hudspeth^  for  plain- 
tiffs and  appellants.    H,  L^  Qarland,  for  defendant  and  appellee. 
LuDBLiKGy  C.  J.     The  plaintiffs  instituted  two  saits  against  the 
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defendant,  one  on  a  mortgage  note  for  $4274  86,  with  eight  per  eent 
interest  from  maturity,  and  the  other  on.  a  balance  of  acooant  iw 
$898  14,  and  for  a  portion  of  this  aceonnt  they  claimed  to  have  a 
privilege  upon  certain  machinery  furnished  to  the  defendant.  The 
plaintiflEs  also  obtained  an  injunction  to  prevent  the  defendant  ftt>m 
wasting,  dilapidating  or  disposing  of  the  mortgaged  property,  during 
the  pendency  of  the  suit,  and  to  prevent  him  from  nsing  the  gin  and 
mill.  They  also  obtained  a  writ  of  sequestration.  The  cases  were 
tried  together  by  consent;  and  there  was  judgment  dissolving  the  injunc- 
tion and  setting  aside  the  writ  of  sequestration,  with  one  thoasand 
dollars  damages  against  the  plaintiffs,  and  for  the  sums  claimed  by  the 
plaintiffs  against  the  defendant,  subject  to  a  credit  of  three  hundred 
and  fifty  dollars,  and  recognizing  the  mortgage  and  privilege  claimed 
by  the  plaintiffs.  From  this  judgment  the  plaintiffs  have  appealed. 
The  defendant  has  prayed  for  an  amendment  of  the  judgment  in  his 
favor,  in  his  answer  to  the  appeal. 

The  defendant  excepted  to  the  ruling  of  the  court  receiving  the 
note  and  mortgage  in  evidence,  on  the  ground  that  they  were  not 
stamped  at  the  time  of  their  execution,  as  required  by  law.  It 
appears  that  neither  the  notary,  before  whom  the  act  of  mortgage  was 
passed,  nor  the  parties  had  any  stamps  when  the  act  was  passed,  and 
mention  of  this  fact  is  made  in  the  act.  bat  tiiat  one  of  the  plaintiffs 
went  immediately  to  Opelonsas,  purchased  the  necessary  stamps  from 
the  recorder,  who  placed  them  on  the  act,  and  canceled  them  in  the 
presene  and  at  the  request  of  the  party.  This  we  think  was  sufficient 
The  note  was  made  on  the  seventeenth  of  July,  and  the  mortgage  to 
secure  it  was  passed  on  the  twenty  ninth  of  the  same  month.  At  the 
time  the  note  was  given,  no  stamps  were  affixed  to  it ;  but  before  the 
note  was  offered  in  evidence,  it  had  been  stamped  by  S  A.  Stockdale, 
United  States  collector  of  internal  revenue,  first  district  of  L.iMiisiana, 
who  collected  the  interest  required  by  law,  and  he  remitud  the 
penalty.  This  was  all  the  law  required  of  the  parties.  See  Levy  & 
Schener  v,  Solomon  Loeb,  just  decided. 

On  the  merits,  the  only  question  we  deem  necessary  to  notice  is  in 
reference  to  the  amount  of  damages  allowed  against  the  plaintiffs  for 
w^rongfully  suing  out  the  injunction  and  sequestration.  It  appears 
that  the  mill  and  gin  were  stopped,  during  two  or  three  days,  by 
these  proceedings ;  and  two  witnesses  testify  tliat  the  services  of  an 
attorney  to  defend  this  suit  are  worth  six  hundred  dollars.  There  is 
no  evidence  to  show  the  amount  of  damages  done  by  preventing  tbe 
defendant  from  using  his  mill  and  gin  during  two  or  three  daysjif 
any  were  done  him ;  or  to  prove  the  value  of  the  services  of  an  attor- 
ney to  have  the  injunction  and  sequestration  set  aside — for  wliich 
alone  the  plaintiffs  can  be  held  responsible.     We  think  one  hundred 
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and  fili^f  dolktrB  ample   to  cover   all  damages  oooaaiened  by  the 
iflftprovident  tiiiDg^out  of  these  writs. 

It  is  thevefore  ordered,  that  the  jadgment  of  the  lower  court  be 
amended  so  as  to  reduce  the  amount  of  the  jadgment  in  favor  of  the 
deCendant  for  damages  to  one  haodred  and  ftfby  d<*llars,  to  be  credited 
on  the  judgment  in  favor  of  the  plaintiffs — and  that,  as  thns  amended, 
•the  jadgment  be  affirmed,  with  costs  of  appeal. 


a  471 
No.  787.  44  4^^ 

Addie  E.  Harris  and  Husband  v.  Adelinis  Reigler  and  Husband. 

TVhere  in  defense  against  plaintiffs*  claim,  an  agreement  with  said  plaintifb  in  Aill  satisflM:- 
tion  of  the  amoont  due  them,  was  relied  on  by  defenduits  on  account  of  their  tatorship, 
and  a  bill  of  exception  was  taken  to  its  introduction  in  CTidenoe,  on  the  ground  that  an 
agreement  of  this  natnre  could  not  be  established  by  parol  evidence ; 

Held— That  when  all  the  parties  are  able  to  contract,  if  they  did  make  a  contract,  there  is 
no  reason  why  it  may  not  be  proved  by  competent  proof. 

•  

APPEAL  from  the  Parish  Court,  parish  of  St.  Mary.  HaThdy,  J. 
Dumartraitf  Tucker  &  Davis,  for  defoDdants  and  appellants.  Win- 
cheater,  Caffery  dk  Foster,  for  plaintiffs  and  appellees. 

Ludeling,  C.  J.  The  plaintiffs  sue  tbe  defendants  for  an  account 
of  their  tutorship. 

The  answer  alleges  that,  long  before,  an  account  of  the  tntorship 
was  rendered,  which  was  approved  of  by  the  plaintiffs  after  having 
examined  it,  and  kept  it  in  their  possession  more  than  ten  days;  and 
that  afterwards  they  agreed  with  defendants  to  take  twenty-five  hun- 
dred dollars  in  cash,  and  the  defendants'  note  for  $7500,  in  fall  satis- 
faction of  the  amount  due  them,  as  shown  by  the  account  rendered. 

There  was  judgment  in  favor  of  the  plaintiffs,  disregarding  said 
alleged  settlement,  and  the  defendants  have  appealed. 

On  the  trial  the  defendants  offered  witnesses  to  prove  the  agreement 
and  settlement  stated  in  thu  answer,  which  was  objected  to  on  the 
ground  that  an  agreement  of  this  nature  could  not  be  established  by 
parol  evidence ',  the  objection  was  overruled,  and  the  plaintiffs  took  a 
bill  of  exceptions.  We  see  no  error  in  the  ruling.  The  parties  were 
4ill  able  to  contract,  and  if  the.y  did  make  a  contract,  we  can  perceive 
no  reason  why  it  may  not  be  proved  by  competent  proof.  The  case  of 
Bawls  V,  Rawls,  6  An.  666,  relied  upon  by  plaintiffs,  presented  a  dif- 
ferent state  of  facts. 

This  case  is  analagons  to  Chapman  et  al.  i;.  Chapman,  13  An.  228. 

On  the  merits,  we  think  the  defendants  have  fully  established  their 
defense. 

The  x>osition  of  the  plaintiffs,  that  the  verbal  agreement,  which 
exceeds  five  hundred  dollars,  is  not  established,  because  the  testimony 
•of  one  of  the  two  witnesses  for  the  defense  is  offset  or  annulled  by  that 
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of  a  witness  for  the  plaintiffs,  is  untenable,  even  if  it  were  true  that 
the  plaintiffs'  witness  contradicted  the  defendants'  witnesses.  The 
law  is  that  the  agreement  shall  be  proved  by  at  least  one  witness  and 
corroborating  evidence.  Here  two  witnesses  prove  the  agreement^ 
besides,  the  note  given  thB  plaintiffs  is  a  corroborating  oircamstance 
to  support  the  testimony. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered  in  the  court  a  qua,  it  is  ordered  and  adjudged 
that  there  be  judgment  in  favor  of  the  plaintiffs,  against  the  defend- 
ants, for  the  sum  of  seven  thousand  five  hundred  dollars,  with  eight 
percent,  per  annum  interest  thereon  from  the  thirteenth  of  June,  1871,. 
till  paid,  and  costs  of  the  lower  court.  It  is  further  ordered  that  the 
costs  of  appeal  be  paid  by  the  appellees. 


No.  796. 
I  25  472i  State  of  Louisiana  v,  Jean  Gtat^Fils,  et  als. 

1 115    78tt|  '^  ' 

Where  the  defendants  were  fiiUy  informed  by  the  allegations  of  the  indictmentiofthe  oflimae 
vlth  which  they  were  charged,  it  was  unnecessary  to  allege  also  the  common  law  ingre- 
dients of  the  crime  of  rape,  with  the  intent  to  commit  which  the  accompanying  offmse 
of  bnrglary  was  charged. 

The  duty  imi>osed  by  law  with  regard  to  the  venire  of  the  jary  is  ministerial,  and  one  which 
can  be  performed  by  a  depaty  of  one  of  the  specified  officers,  when  legally  appointed. 

The  challenge  to  a  inror,  whose  native  tongue  was  the  French,  and  who  did  not  understand 
the  En^dsh  language,  was  properly  sustained. 

The  proceedings  of  the  court  are  required  to  be  conducted  in  the  English  language— and  the 
fact  that  the  Judge,  counsel,  witnesses,  and  accused  understand  and  speah  other  languages 
can  not  dispense  with  this  requirement.  Jurors,  to  be  competent,  must  be  able  to  undev> 
stand  all  the  pleadings  and  proceedings,  as  they  must  be  considered  by  them. 

The  right  of  the  State  to  challenge  without  cause  is  limited  to  the  number  six,  whaterer  may 
be  the  number  of  defendants  joined  in  the  indictment. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. Lan- 
dry, King,  J.  Criminal  case — O.  W,  HudspetH,  District  Attorney, 
for  the  State.    B,  A.  Mariel  and  G,  H,  Wells  for  defendants. 

HowKLL,  J.  The  defendants,  Jean  Gay  Fils,  and  Joseph  Duplechain,. 
having  been  found  guilty  of  breaking  and  entering  a  dwelling  house  in 
the  night  time  with  intent  to  commit  a  rape,  have  appealed  from  the 
judgment  sentencing  them  to  imprisonment  at  hard  labor  in  the  State 
penitentiary  for  life.    They  assign  as  error : 

First — The  court  a  qua  erred  in  overruling  their  demurrer  to  the 
indictment  against  them,  because  the  said  indictment  describes  ths^ 
crime  of  rape  by  its  technical  name  only ;  and  the  intent  to  oommit 
rape  being  of  the  essence  of  the  crime  charged,  the  indictment  is 
fatally  defective  in  not  containing  all  the  common  law  requirements 
or  ingredients  of  that  specific  crime,  as  provided  in  the  976th  seotioa 
of  the  Revised  Statutes. 
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The  defendants  were  indicted  for  a  statutory  offense  against  a  habi- 
tation, denounced  in  section  850«  Revised  Statutes,  to  wit,  breaking  and 
entering  a  dwelling  house  at  night  time,  and  being  armed  with  a 
dangerous  weapon,  with  the  intent  to  commit  a  rape  upon  a  certain 
person,  at  the  time  lawfully  in  said  house.  The  indictment  is  a 
compliance  with  said  statute.  It  charges  the  felonious  and  burglarious 
breaking  and  entering  a  dwelling  house  at  a  certain  hour  of  the  night 
of  a  certain  day,  with  the  unlawful  and  felonious  intent  then  and 
there,  to  commit  the  crime  of  rape  in  and  upon  a  certain  person  then 
lawfully  in  said  dwelling  house ;  the  said  accused  each  being  armed 
at  the  time  with  a  certain  dangerous  weapon.  They  were  fully  informed,. 
by  the  allegations  of  the  indictment,  of  the  offense  with  which  they 
were  charged,  and  it  was  unnecessary  to  allege  also  the  common  law 
ingredients  of  the  crime  of  rape,  with  the  intent  to  commit  which  the 
said  offense  of  burglary  was  charged. 

Second — The  venire  of  the  jury,  from  which  were  selected  the  jurors^ 
who  tried  this  cause,  wns  drawn  by  the  parish  judge,  deputy  sheriff, 
and  a  deputy  clerk  of  the  court,  while  the  2127th  section  of  the  Revised 
Statutes  requires  that  it  should  have  been  drawn  by  the  parish  judge, 
the  sheriff  and  the  clerk  of  the  court — the  duty  being  one  which  can 
not  be  performed  by  a  deputy. 

We  consider  the  duty  in  this  regard  to  be  ministerial  and  one  which 
can  be  performed  by  a  deputy  of  one  of  the  specified  officers,  when 
legally  appointed. 

Third — The  court  erred  in  sustaining  the  challenge  to  the  juror, 
Eugene  Joubert,  foi  the  cause,  that  he  could  not  speak  nor  understand 
the  English  language,  when  his  native  tongue  was  the  French ;  most 
of  the  witnesses  testified  in  French ;  the  judge  and  one  of  the  counsel- 
spoke  French,  and  a  translator  was  appointed. 

The  court  did  not  err.  The  proceedings  of  the  court  are  required  to- 
be  conducted  in  the  English  language,  and  the  fact  that  thejudge^ 
counsel,  witnesses  and  accused,  understand  and  speak  other  languages 
can  not  dispense  with  this  requirement.  The  jurors,  to  be  competent,, 
must  be  able  to  understand  all  tlie  pleadings  and  proceedings,  as  they 
must  be  considered  by  them. 

Fourth — The  court  erred  in  allowing  the  State  more  than  six  per- 
emptory challenges. 

This  assignment  is  well  made.  In  the  case  of  the  State  v.  Earle  and. 
Garvey,  24  An.  38,  we  held  that  in  each  criminal  prosecution  the  right 
of  the  State  to  challenge  without  cause  is  limited  to  the  number  six, 
however  many  defendants  may  be  joined  therein.  This  necessitates  a 
new  trial. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
and  that  this  cause  be  remanded  for  a  new  trial. 
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SneceBaiim  of  Leontfn6  Oidlbeaa. 


No.  783. 

SuccBSfiioK  OF  Lboktine  Guilbeau. 

IVhere  ^e  admixiistrator  of  a  saeeeaslon,  wltliiii  six  days  after  hiB  appointiii«iit,  gave  bond 
and  entered  upon  the  dlaobarce  of  the  duties  of  his  office,  and  so  oontiiined  to  the 
knowledge  of  the  creditors  and  heirs  until  the  expiration  of  nearly  two  years,  when, 
upon  the  ex  parte  application  of  some  of  the  heirs  and  the  husband  of  the  deceased,  his 
appointmont  wae  canceled  on  the  ground  "  that  he  failed  and  negleoted  to  give  tibs 
security  or  give  the  mortgage  required  by  law,  and  that  more  than  ten  days  hsd 
elapsed  since  his  appointment,"  and  one  of  the  said  heirs  prayed  to  be  appointed 
administrator— to  which  said  administrator  filed  an  opposition  and  prayed  for  the  smral- 
ling  of  the  order  canceling  his  appointment. 

field  —That  the  exceptions  to  the  introduction  of  evidence  to  prove  the  inability  of  ths 
administrator  at  the  date  of  the  bond,  to  furnish  sureties  in  the  parish  of  the  succession, 
and  to  establish  the  suificienoy  of  the  sureties  on  the  said  bond,  could  not  be  sustained. 

The  administrator  having  already  been  removed  by  an  ex  parte  proceeding,  and  being,  bv  the 
pleadings  thus  forced  upon  him,  put  in  the  position  of  the  attacking  instead  of  tiis 
assailed  party,  and  to  avoid  multiplicity  of  suits,  if  for  no  other  reason,  the  court  would 
be  inclined  to  permit  him  to  do  what  he  might  have  the  right  to  do  in  a  direct  action  for 
his  removal  based  on  the  ground  of  the  alleged  irregularity  and  insufficiency  of  his  bond. 

Besides,  the  object  of  the  evidence  offered  and  excepted  to  was  to  enable  the  judge  a  quo  to 
execute  the  law  authorizing  him  to  pass  on  the  sufficiency  of  the  security  of  persons 
residing  out  of  the  parish,  and  to  acquire  such  proof  as  he  might  deem  necessary. 

Where  the  admicistrator  had  been  appointed,  had  qualified,  furnished  a  bond,  and  caused 
inventories  to  be  made,  if  there  is  any  informality  or  insufficiency  in  such  acts  or  pro- 
ceedings which  would  authorise  a  removal,  this  could  be  accomplished  only  in  a  direct 
action  by  petition  and  citation. 

The  bond  as  iumished  in  the  first  instance,  was  not  a  nnUity.  There  was,  at  least,  a  prima 
/ocie  compliance  with  the  requirements  of  the  law,  which  should  have  been  regolarly 
attacked,  if  deemed  insufficient. 

APPEAL  from  the  Parish  Coart,  parish  of  Lafayette.    Moss,  J.    Ed, 
Eug,  Mouton,  for  appellant.    De  Blanc  <&  Fournei^  for  appellee. 

Howell,  J.  In  March,  1870,  Theodore  Devalcourt  was  appointed 
iidmiuistrator  of  the  saccession  of  Leontine  Guilbeaa,  deceased  wife  of 
Augustine  Guidry,  and  within  six  days  thereafter  he  gave  bond  and 
-entered  upon  the  discharge  of  the  duties  of  his  office,  and  so  continued 
to  the  knowledge  of  the  creditors  and  heirs,  until  in  February,  1872, 
when,  upon  the  ex  parte  application  of  some  of  the  heirs  and  the  hus- 
band, his  appointment  was  canceled  on  the  ground  **  that  he  tailed 
and  neglected  to  furnish  the  security  or  give  the  mortgage  required  by 
law,  and  that  more  than  ten  days  had  elapsed  since  his  appointment," 
and  one  of  the  said  heirs  prayed  to  be  appointed  administratrix.  To 
this  demand,  which  was  published,  Devalcourt  filed  an  opposition, 
•and  prayed  for  the  annulling  of  the  order  canceling  his  oppointment, 
on  the  ground  that  it  was  rendered  without  citation,  notice  or  legal 
process  of  any  sort.  In  an  amended  petition  he  averred  his  inability 
to  give  security  in  the  parish  of  Lafayette,  and  prayed  that  the 
bond  already  furnished  by  him  be  accepted. 

From  a  judgment  on  these  pleadings,  sustaining  the  opposition,  set- 
ting aside  the  order  annulling  the  appointment  of  Devalcourt  and 
4iocepting  the  bond  previously  furnished  by  him,  this  appeal  is  taken 
by  the  party  seeking  the  appointment. 
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The  theory  of  the  appellant  is  that  the  bond  which  was  famished  by 
the  appellee  in  April,  1870,  was  worthless  because  the  secarities  thereon 
did  not  reside  in  the  parish  of  Lafayette,  where  the  succession  was 
-opened,  and  the  judge  did  not  authorize  the  taking  of  secureties  else- 
where, and  had  not  specially  accepted  the  said  bond.  On  the  trial  of 
the  cause  upon  the  pleadings  made,  the  appellant  objected  to  the  intro- 
duction of  evidence  to  prove  the  inability  of  the  appellee,  at  the  dsete 
of  the  bond,  to  furnish  sureties  in  the  parish  of  the  succession,  and  to 
establish  the  sufficiency  of  the  sureties  on  the  said  bond,  upon  the 
grounds,  first,  that  it  was  too  late,  and  could  not  be  admitted  to  the 
prejudice  of  appellaut*s  action  in  the  premises,  and  secondly,  that  it 
could  not  be  received  at  this  stage  of  the  proceedings,  and  the  judge 
alone  had  by  law  the  right  to  pass  on  the  surety. 

The  objections  that  were  made  are  not  sufficient  to  exclude  the  evi- 
dence under  the  circumstances.  Irregularities  are  patent  in  the  pro- 
ceedings, but  the  particular  proceeding,  in  which  these  objections  are 
raised,  is  not  an  action  for  the  removal  of  the  appellee,  as  was  in  the 
case  of  the  succession  of  De  Flechier,  1  An.  20,  cited  by  the  appellant, 
and  therefore  no  action  of  her's  in  the  premises  could  be  prejudiced  by 
the  evidence  ofifered.  The  appellee  had  already  been  removed  in  an 
ex  pdivte  proceeding,  and  he  was,  by  the  pleadings  thus  forced  on 
him,  put  in  the  position  of  the  attacking  instead  of  the  assailed  party, 
and  to  avoid  multiplicity  of  suits,  if  for  no  other  reason,  we  would  be 
inclined  to  permit  him  to  do  what  he  might  have  the  right  to  do  in  a 
direct  action  for  his  removal,  based  on  the  ground  of  the  alleged  irreg- 
ularity and  insufficiency  of  his  bond.  It  may  be  further  said  that  the 
law  (Revised  Civil  Code  3042)  which  says  the  judge  alone  shall  pass 
-on  the  sufficiency  of  the  surety  tendered  of  persons  residing  out  of  the 
parish,  also  authorizes  him  to  require  such  proof  as  be  may  deem 
•necessary.  We  conclude,  as  said  above,  that  the  judge  did  not  err  in 
overruling  the  objections  as  set  up. 

Nor  do  we  find  such  error  in  the  judgment  appealed  from  -as  to  re- 
quire its  reversal.  The  order  removing  the  appellee,  Devalcourt,  was 
a  nullity,  having  been  made  without  citation,  notice  or  appearance. 
He  had  been  appointed,  had  qualified,  furnished  a  bond  and  caused 
inventories  to  be  made,  and  it  there  was  informality  or  insufficiency  in 
such  acts  or  proceedings,  which  would  authorize  a  removal,  this  could 
be  accomplished  only  in  a  direct  action  by  petition  and  citation.  C.  P. 
1017,  1018.  The  record  does  not  enable  us  to  say  that  the  judge  im* 
properly  accepted  the  bond,  of  the  sufficiency'  of  which  he  seems  to  be 
satisfied.  We  do  not  regard  the  bond  as  furnished  in  the  first  instance, 
as  a  nullity.  There  was,  at  least,  a  prima  fade  compliance  with  the 
requirements  of  the  law,  which  should  have  been  regularly  attacked,  if 
deemed  insufficient. 

Judgment  affirmed. 
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Winston  ▼.  Nonex,  Administrator. 


No.   770. 
Thomas  Winston  v,  Dehosthbne  Nunez,  Admiaistrator. 

A  party  acquiescing  in  and  volnntarily  discharging  a  Jad^msnt  before  ap'pealing,  can  not 
recover  the  amount  paid  in  satisfaction  thereof. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Ver- 
milion. Baileyy  J.  Olivier,  Dumarirait  dc  Breaux,  for  plaintiff 
and  appellee.  William  Kihhe  and  B.  8.  Perry,  for  defetidant  and  ap- 
pellant. 

Wylt,  J.  On  eighteenth  October,  1866,  the  defendant  recovered, 
judgment  against  the  plaintiff  for  $2140  dollars  and  interest,  and  on 
the  sixth  February,  1867,  he  paid  it.  On  twenty-second  June  follow- 
ing he  took  a  devolutive  appeal,  and  in  September,  1869,  he  succeeded 
in  getting  the  judgment  which  he  had  paid  reversed  by  the  Supreme 
Court.  He  now  sues  for  the  repetition  of  the  sum  paid  in  satisfaction 
of  said  judgment.  The  court  gave  judgment  for  the  plaintiff,  and  the 
defendant  appe(Us. 

We  think  the  court  erred.  Here  was  a  voluntary  execution  of  a 
judgment.  It  was  not  till  four  months  thereafter  that  the  devolutive 
appeal  was  taken.  That  appeal  would  have  been  dismissed  had  the 
fact  sufficiently  appeared  to  the  court  that  the  judgment  had  been  vol> 
untarily  executed.  The  judgment  rendered  in  the  absence  of  this  evi- 
dence can  not  benefit  the  plaintiff.  It  now  appears  that  he  acquiesced 
in  and  voluntarily  discharged  the  judgment  before  appealing.  He- 
can  not  recover  the  amount  paid  in  satisfaction  thereof. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,^ 
and  it  is  ordered  that  there  be  judgment  for  the  defendant  with  costs 
of  both  courts. 


85  m 
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.  No.  779. 
Fbbllsen  &  Stbvbnson  v.  Elbert  Gtantt. 

A.  timple  acknowledgment  of  a  debt,  when  preacription  is  acquired,  is  not  a  renunciation  of 
the  prescription.  In  this  case  the  evidence  does  not  establish  a  positive  promise  to  pay- 
At  most,  it  was  an  offer  to  compromise  by  the  payment  of  half,  which  was  not  accepted.. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  Henry  L.  Garland,  Acting  Judge.  J*.  M,  Moore,  for 
plaintiff  and  appellant.  Mariel  ds  Hudspeth,  for  defendant  and 
appellee. 

Howell,  J.  The  principal  question  in  this  case  is  whether  or  not 
the  account  sued  on  is  prescribed.  It  embraces  the  period  from  June  I^ 
1861,  to  December  3,  1861,  and  is  not  shown  to  be  an  account  stated 
or  acknowledged  within  three  years,  and  this  suit  was  not  instituted 


OPELOUSAS,  JUNE,  1873.  477 

Frellsen  &  Stevenion  v.  Gantt. 

within  that  timej  but  it  is  oontended  on  behalf  of  plaintiffg  that  in 
1866  the  defendant  acknowledged  and  promised  to  pay  the  account. 

A  simple  acknowledgment  of  a  debt,  when  prescription  is  acquired, 
is  not  a  renunciation  of  the  prescription }  and  in  this  ca^^e  the  evidence 
4oe8  not  establish  a  positive  promise  to  pay.  21  An.  275.  At  most,  it 
was  an  offer  to  compromise  by  the  payment  of  half,  which  was  not 
accepted.  There  was  no  express  renunciation,  oral  or  written,  and  no 
isMt  shown  which  gives  a  presumption  of  the  relinquishment  of  the 
jright  acquired  by  prescription.    R.  C.  C.  3461. 

Judgment  affirmed. 


No.  771. 
Alfred  Duperier  v.  Celbstinb  Darby  et  als. 

'The  plaintiff  can  not  recover  against  an  indorser,  when  it  is  in  evidence  that  the  considera- 
tion of  the  indorsement  was  a  slave. 

APP£AL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train,  J.     Olivier  &  Dumartrait,  for  plaintiff  and  appellant.      De 
Blano,  Faumet  dk  Oary,  for  defendants  and  appellees. 

Wtlt,  J.  This  is  a  suit  against  the  makers  and  indorsers  of  a 
promissory  note  for  $900. 

The  defense  is  the  slave  consideration  of  the  note.  The  iudorsers 
also  contend  that  they  were  not  duly  notified  of  the  dishonor  of  the 
note.  The  court  gave  judgment  for  the  defendants,  and  the  plaintiff 
appeals. 

In  June,  1859,  J.  V.  Dauterive  purchased  several  slaves  from  Achille 
Bessan  and  Emilia  Bessan,  and  in  evidence,  in  part,  of  the  price, 
indorsed  aud  delivered  to  his  vendors  the  note  in  suit,  which  he  held, 
and  which  was  made  by  Celestine  Darby  and  A.  B.  Dauterive.  This 
note  was  subsequently  indorsed  and  transferred  to  the  plaintiff. 

The  consideration  of  this  note,  executed  several  days  before  the 
sale  by  parties  in  no  manner  connected  therewith,  is  presumably  valid. 
It  evidenced  a  subsisting  debt  due  by  Celestine  Darby  and  A.  B.  Dau- 
terive to  J.  V.  Dauterive. 

The  consideration  of  the  contract  of  indorsement  by  the  latter  was 
slave;  and  as  against  this  indorser  the  plaintiff  can  not  recover. 

There  is  nothing  to  show  that  the  other  contracts  of  indorsement 
had  slave  considerations. 

In  W.  H.  Letchford  &  Co.  v.  Succession  of  Weil,  lately  decided,  this 
•court  held  that,  each  indorsement  being  a  new  contract,  the  right  of 
the  indorsee  to  recover  against  his  indorser  can  not  be  defeated  because 
the  maker  received  a  slave  consideration  for  the  note. 
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Dttperfer  t.  Celestl]ie*B«r1iy  et  als. 

There  is  nothing,  therefore,  in  die  slave  defense;  exeept  88*10  dte- 
indoreer,  J.  Y.  Dauterire.  As  to  the  indorser  Bessan,  the  notice  of 
dishonor  was  sufficient.  The  oertiUcate  of  ttie  notaty  and  his  own. 
eTidence  establish  the  tact  satisfactorily. 

Aa  to  the  other  indorsers,  notice  of  dishonor  is  not  ptoren,  and  they 
are  consequently  released. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
annulled  as  to  the  defendants,  Celestine  Darby,  A.  B.  Dauterive  and 
Achille  Bessan ;  and  it  is  now  ordered  that  the  plaintiif  recover  judg- 
ment against  each  of  them  for  nine  hundred  dollars,  with  eight  per 
cent,  per  annum  interest  thereon  from  first  of  April,  18G2,  three  dollan 
and  fifty  cents  cost  of  protest,  and  all  costs.  As  to  the  other  defend- 
ants, it  is  ordered  that  the  judgment  be  affirmed. 


No.  791. 

Carolikb  Lanoue,  Administratrix,  v.  A.  C.  Dctmabtrait,  Adminis- 
trator. 

The  only  privilege  granted  by  law  to  the  depotitor  le  on  the  pxtoe  of  tiie  ede  of  the  thing 
deposited  by  him. 

The  law  does  not  give  a  general  privilege  to  the  depositor,  bnt  simply  on  a  particular 
movable. 

Where  the  ftmds  deposited  have  been  appropriated  by  the  depositary,  and  of  oonrse  osn 
not  be  identified,  and  the  amount  thereof  or  therefor  is  not  due  to  the  depositary  by 
Miother,  there  is  nothing  subjected  to  the  privilege. 

There  is  no  law  known  to  the  court  tilrnt  allows  the  general  privilege  claimed  by  the  plsintilf, 
as  depositor,  on  the  property  of  the  depositary's  succession.  Said  suooesaion,  being  in- 
solvent other  creditors  would  be  aflboted,  and  it  seems  tliat,  to  avail,  plaintiff's  elsim, 
if  it  exist,  registry  is  necessar^^,  bnt  lias  not  been  made. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Maiy. 
Train,  J.  F.  Gates,  for  plaintiff  and  appellant.  BeBlane  d 
Ferry,  for  defendant  and  appellee. 

How£LL,  J.  Counsel  agree  that  only  two  questions  are  presented  in 
this  case,  to  wit : 

First — Is  the  plaintiff,  a  depositor,  entitled  to  a  privilege  against  the 
depositary  of  funda  deposited  with  and  used  by  him  ? 

Second — Can  the  depositary  plead,  in  compensation,  debts  dne  by, 
or  paid  on  account  of  the  depositor,  for  any  other  purpose  than  the 
preservation  of  the  thing  deposited  f 

The  defendant,  not  having  appealed,  the  latter  question,  practically 
decided  against  him,  can  not  be  examined. 

As  to  the  first,  the  only  privilege  granted  bylaw  to  the  depositor, 
is  a  privilege  "  on  the  price  of  the  sale  of  the  thing:  by  him  (deposited.''' 
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CaroUne  Lanome,  AdministeKbrix,  t.  Danuntraltk  Adnialstntor. 

&;  C.  C.  3317^  Noi  5, 3S28  «ad  29i0.  In  (Us  oaee  thero  ig  nothing  od' 
which  the.pfiTil^ge  can  openUe.  The  law  does  not  giye  a  gtnesal 
privilege  to  the  depositor,  bnt  simply  on  a  ^  pavtienlar  movable.^^ 
There  is  no  prioe  of  the  «ale  of  the  thing  dne.  The  fands  have  been 
appropriated  by  the  depositor*  and,  of  -  eonrsey  ean  not  be  identified  f 
and  the  amount  theveef  or  therefor,  not  being  dne  to  the  depositor  bj 
another,  there  is  nothing  snbjeoted  to  the  privilege.  The  plaintiff  ia 
elainiing  a  general  privilege  upon  the  properly  of  the  depositor's  sac- 
cession ,  and  we  are  aware  of  no  law  which  accords  snch  a  privilege^ 
and  the  socoession  being  admitted  to  bo  ineolvent^  other  creditors 
would  be  afifocted,  and  it  seems  that  td  «^4il  the  plaintiff,  if  it  exist,. 
regisUy  is  necessary,  bnt  has  not  been  maAe. 
Judgment  affixmed. 


No.  788. 

Hbirs  of  OnnaciMB  Isaac  THrB0i>]9Aux  v.  Felix  Voobhies,  Testa* 

mestary  Executor,  et  als. 

Where  the  ohAreoter  of  the  suit,  m  Moertained  from  the  prayer  of  the  petition,  U  not  an- 
action  of  revindication,  bnt  is  simply  a  suit  to  annul  a  will,  beeanse  the  fomu^ties  pre- 
scribed by  law  were  not  obserred  in  making  i%  the  parish  court,  which  admitted  the  will 
to  probate,  has  Jurisdiction  of  the  case. 

Where  the  formalities  required  by  Art  1578,  Bevlsed  Code,  were  not  complied  with,  a  will 
is  not  good  as  a  nuncnpatlre  testament  by  public  act,  nor  can  it  be  held  good  as  a  nun- 
cupative wUl  by  private  act,  when  the  proof  adduced  falls  to  show  that  the  formalities 
required  for  it  have  been  observed. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Martin.  Z.  T.  F&umet^ 
Special  Judge,  in  the  place  of  the  x>arish  judge,  recusing  himself. 
€Mniel  A.  Foumet^  DeBlane  dt  Perry,  lor  plaintiffs  and  appellees. 
Felix  Vaorhiee  and  Edward  8mon,  fordefendants  and  i^pellants. 

Wylt,  J.  This  is  a  suit  by  the  heirs  at  law  of  0.  J.  Thibodeaux  to- 
annul  his  nuncupative  will  by  public  act : 

First — ^Because  the  said  nuncupative  testament  does  not  state  that  it 
was  received  by  the  notary  in  the  presence  of  three  witnesses  residing 
in  the  place  where  the  will  was  executed,  or  by  five  witnesses  not 
residing  in  the  place ; 

Second — Because  it  does  not  state  that  it  was  dictated  by  the  testator 
to  the  notary  and  written  by  him  as  dictated; 

Third — Because  the  said  testament  does  not  state  that  it  was  read 
to  the  testator  in  the  presence  of  the  witnesses. 

The  defendants  pleaded  the  general  issue,  and  averred  that  the  will 
is  clothed  with  the  formalities  reqmred  by  law  and  is  valid  to  all 
intents  and  purposes. 
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Heirs  of  Tfaibodeauz  v.  Toorhles,  Testamentary  Executor,  et  als. 

They  subsequently  excepted,  on  the  ground  that  the  suit  is  an  action 
of  revendication,  and,  as  the  amount  inyolved  exceeds  $500,  the  pariah 
court  is  without  jurisdiction. 

The  character  of  the  suit,  as  ascertained  from  the  prayer  of  the 
petition,  is  not  an  action  of  revindication ;  it  is  simply  a  suit  to  aDoul 
the  will  because  the  formalities  prescribed  by  law  were  not  observed 
in  making  it. 

The  parish  court,  which  admitted  the  will  to  probate,  has  jurisdic- 
tion of  the  case. 

The  will  recites  that,  at  the  request  of  the  testator,  the  notary,  with 
the  three  witnesses  mentioned  therein,  repaired  to  his  residence,  and 
he  (the  testator)  "requested  me  to  write  his  testament,  which  I  did  at 
his  dictation,  as  follows:" — ^Here  the  dispositions  are  written,  and  the 
act  concludes  as  follows : 

"And  the  said  Onezime  I.  Thibodeaux  having  declared  that  he  had 
nothing  else  to  add  to  the  testament,  it  was  closed,  and  immediately 
thereafter  I  read,  in  a  loud  and  intelligible  voice,  the  will,  and  he 
declared  that  he  well  understood  it;  and  he  persisted  in  declaring 
that  it  contained  his  last  will.  This  act  done  and  signed  at  the  resi- 
dence of  Onezime  Isaac  Thibodeaux,  in  presence  of  Messrs.  Augnste 
Guilbeau,  Elisee  Guilbeau  and  Charles  Porter,  competent  witnesses 
for  the  purpose,  who  have  signed  the  same  with  testator,  and  me,  the 
notary,  all  after  being  read,  and  without  interruption  or  turning  aside 
to  other  acts." 

It  is  very  obvious  that  the  formalities  required  by  article  1578, 
Revised  Code,  were  not  complied  with.  There  is  no  express  mention 
that  the  witnesses  were  present  at  the  dictation,  nor  at  the  reading  to 
the  testator.  Devall  v.  Palms,  20  An.  202 ;  Succession  of  Clement 
Wilkins,  21  An.  115,  and  authorities  there  cited. 

But  the  defendants  contend  that,  if  the  will  is  not  good  as  a  nnncn- 
pative  testament  by  public  act,  it  is  good  as  a  nuncupative  will  by 
private  act. 

The  proof  adduced,  however,  fails  to  show  that  the  will  was  read  to 
the  witnesses  in  the  presence  of  the  testator.  Revised  Code  1582. 
There  are  also  only  three  attesting  witnesses,  and  the  evidence  fails 
to  satisfy  us  that  a  greater  number  could  not  be  had.  Revised  Code 
1583. 

It  is  unnecessary  to  consider  the  exceptions  taken  by  the  defendants 
to  the  ruling  of  the  court  in  refusing  to  allow  their  amended  answer 
to  be  filed,  because  the  evidence  it  was  intended  to  lay  the  foundation 
for,  was  admitted  by  the  court. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  a  qua  annul- 
ling the  will  be  afGirmed,  with  costs  of  both  courts. 
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Gaillory  y.  B^ean,  Administrator. 

No.  793. 
AuousTiN  GoiLLORT  V,  WiLLiAM  Dejean,  AdminiBtratoT. 

"Where  the  defense  to  a  promissory  note  was  the  prescription  of  five  years,  and  sevei-al 
credits  heing  indorsed  on  the  note,  oral  evidence  was  offered  to  prove  that  payments 
were  made  hy  the  deceased  at  the  dates  indicated  hy  the  indorsements,  the  exception  to 
the  evidence  was  well  taken. 

The  plea  should  have  hoen  maiat«ined. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Sfc. 
Landry.  B.  T,  Lewis,  actiog  judge.  H.  L.  Garland,  for  plaintiff 
and  appellee.     Bailey  dh  Estelette,  for  defendant  and  appellant. 

LuDELiNG;  C.  J.  This  is  a  suit  on  a  promissory  note.  The  defense 
is  the  prescription  of  five  years.  The  note  was  due  fifteenth  of  De- 
-cember,  1858,  and  citation  was  served  on  the  twenty-sixth  March, 
1867.  There  are  several  credits  indorsed  on  the  oote,  and  oral  evi- 
dence was  offered  to  prove  that  payments  were  made  by  the  deceased 
at  the  dates  indicated  by  the  indorsements.  To  the  reception  of  this 
evidence  a  bill  of  exceptions  was  taken.  The  judge  a  quo  erred.  See 
K.  C.  C.  article  2278. 

The  plea  should  have  been  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  favor  of  the  defend- 
ant rejecting  the  plaintiff's  demand,  with  costs  of  appeal. 


No.  794. 

DoMiNiQUB  Lalanne  V.  D.  L.  GooDBEE  ct  hI.    A.  H.  ChalmerSj  In- 
ter ven  or. 

The  fact  that  the  limit  to  which  supplies  might  have  heen  required  according  to  contract, 
was  not  reached,  does  not  amonut  to  a  viv)lation  of,  or  a  refusal  to  comply  with  the  con* 
tract,  where  there  is  no  evidence  that  the  plaintiff  was  called  on  and  refused  to  furnish 
more  than  is  claimed  hy  him  in  his  suit. 

Laborers  have  their  privilege  independent  of  and  distinct  from  that  of  the  furnisher  of 
supplies,  and  each  privilege  attaches  as  against  the  owner  of  the  crop  produced. 

APPEAL  from   the  £ighth  Judicial  District  Court,   parish  of   St. 
Landry.    King,  J.    John  J.  Morgan,  for  plaintiff  and  appellant, 
Jjewis  dk  Brother,  for  defendants  and  intervenor,  appellees. 

Howell,  J.  This  is  a  sequestration  suit  on  an  account  for  supplies 
furnished  to  the  defendants  to  make  a  crop  under  a  written  contract, 
and  for  a  privilege  on  the  said  crop  and  certain  movables.  The  de- 
ifense  admits  the  contract,  but  alleges  its  violation  on  the  part  of 
plaintiff  in  not  furnishiog  the  whole  amount  agreed  on  }  denies  that 
there  was  any  cause  for  the  issuance  of  the  writ  of  sequestration,  and 
sets  up  a  claim  for  damages  in  reconvention  for  an  illegal  seizure.  A» 
H.  Chalmers,  intervenes,  claiming  to  be  the  owner  of  a  part  of  the  • 
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sugar  cane  sequestered  and  damages  for  its  seizure  and  loss.  Jadg- 
ment  was  rendered  dismissing  plaintiff's  suit  as  of  non-suit,  and  cod- 
demniog  him  to  pay  damages  respectively  to  the  defendants  and  in- 
ter venor,  from  which  plaintiff  has  appealed. 

The  correctnesH  of  the  accoiiiit  sued  on,  and  a  valid  ground  for  the 
writ  of  sequestration,  are,  in  our  opinion,  satisfactorily  established. 
The  fact  that  the  limit,  to  which  supplies  might  have  been  required,, 
was  not  reached,  does  not  amount  to  a  violation  of,  or  refusal  to 
comply  with  the  contract.  Phiiutiff*  bound  himself  to  iurnish  supplies 
to  a  certain  amount  to  enable  defendants  to  make  a  crop  of  cottOD,. 
corn  and  cane,  and  he  appears  to  have  iurnished  all  that  were  de- 
manded. There  is  no  evidence  that  he  was  called  on  and  refused  more 
than  is  claimed  in  thii  suit,  and  we  think  the  circuuiRtances  swore  to. 
by  plaintiff  and  proven  on  the  trial  warranted  him  in  briiig^ing  suit  at 
the  time  and  causing  the  writ  of  sequestration  to  issue  in  order  to 
secure  his  privilege.  The  judgment  therefore  in  favor  of  the  defend- 
ants, was  erroneous. 

The  only  difficulty  in  the  case  is  presented  by  the  intervention ;. 
but  a  careful  examination  of  the  pleadings  and  evidence  leads  us  to 
the  conclusion  that  the  intervenor  is  the  owner  of  that  portion  of 
the  sugar  cane  which  was  in  a  windrow  at  the  time  of  the  seizure.  He 
swears  positively,  and  he  is  corroborated  by  a  disinterested  witness,, 
that  the  said  cane  was  raised  on  his  land,  not  ranted  to  the  defendants, 
who  were  for  their  labor  in  its  cultivation  to  receive  one- half  in  kind, 
but  th:it  before  the  seizure  they  bad  commuted  the  compensation,  and 
the  intervenor  had  allowed  them,  the  defendants,  one  hundred  and 
fifty  dollars,  for  which  he  gave  them  credit  on  their  rent.  This  cane 
being  on  his  land,  distinct  from  that  portion  rented  to  the  defendants, 
mnst  be  considered  in  his  possession  and  not  liable  to  seizure  for  the 
debt  of  the  defendants  due  to  plaintiff  for  supplies.  Wo  understand 
the  contract  between  plaintiff  and  defendants,  in  connection  with  the 
evidence,  to  relate  to  the  crops  raised  by  the  latter  in  their  own  right 
and  for  themselves,  and  not  to  that  which  they  cultivated  as  laborers 
for  the  intervenors.  The  privilege  is  granted  a<;ainst  the  owner  of  the 
crop,  and  not  those  who  are  employed  to  cultivate  it.  The  laborers 
have  their  privilege  independent  of,  and  distinct  from  that  of  the  fur- 
nisher ot  supplies,  and  each  privilege  attaches  as  against  the  owner  of 
the  crop  produced.  The  portion  of  cane  under  consideration  is  showa 
to  have  belonge<l  to  the  intervenor  at  the  time  of  tlie  seizure  and 
betore,  and  of  course  the  privilege  operating  against  the  defendants- 
did  not  attach  to  it.  The  amount,  however,  allowed  to  the  intervenor, 
as  the  value  of  the  cane,  which  is  shown  to  have  been  totally  lost  to- 
him  in  conseqaence  of  this  seizure,  is  excessive.  He  had  aboat  five 
acres,  and  it  appears  that  these  ^ve  acres  would  have  planted  about. 
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twenty  acres,  aud  that  lie  was  offered  fifteen  dollars  per  acre  for  every 
acre  whicli  his  cane  would  plant.  This  makes  the  cane  worth  at  niost» 
three  liandred  dollars,  and  in  our  opinion,  a  fee  of  fifty  dollars  is  ample 
for  legal  services  in  recovering  his  rights  in  this  action. 

The  defendants  are  liable  jointly,  that  is,  Duncan  L.  Goodbee  for 
one-half,  and  the  widow  and  heirs  ot  David  Goodbee,  jointly,  for  the 
other  halt. 

It  is  therdore  ordered  that  the  jndgment  appealed  from  be  reversed, 
and  it  is  now  ordered  that  the  plaintiff  have  judgment  against  the 
defendants  for  eleven  hundred  dollars  and  seventeen  cents — against 
said  Duncan  L.  Goodbee  for  his  halt  thereof ;  against  Mrs.  Justin 
Goodbee,  widow  ot  David  Goodbee,  deceased,  for  one-fourth  thereof^ 
and  against  the  minor  iieirs  of  saiti  David  Goodbee,  deceased,  for  the 
remaining  Tourth  thereof,  with  privilege  on  and  the  right  to  sell  the 
property  sequestered  herein,  except  that  portion  of  the  sugar  cane  in 
windrow  at  the  time  of  seizure,  and  claimed  by  the  inter venor,  and 
with  costs  of  suit  and  sequestration  in  the  lower  court.  And  it  is 
farther  ordered  that  the  intervention  of  A.  H.  Chalmers  be  sustained, 
and  that  he  recover  ot  plaintiff  the  sum  of  three  hundred  and  fifty 
dollars  and  costs  of  intervention  in  the  lower  court,  costs  of  appeal  to 
be  paid   by  appellees. 


No.  768.  »  m 


Isaac  D.  Skyburn  v,  Edgknib  Deykis,  Widow  of  Henry  Penn,  Sr., 

et  als. 

AnURRVIATBD  STATEMENT  OF  FACTS.  ^ 

On  the  eighth  of  April,  iS54,  Henry  Penn,  Sr.,  in  a  pablic  act,  acknowledged  his  indebted* 
nesB  to  Pbilibert  Hebert,  natural  tator  of  his  children,  in  a  certain  snm  payable  in  three 
installments,  one-third  thereof  at  the  minority  of  each  of  the  children,  and  the  interest 
payable  annnally.  In  order  to  secure  the  said  debt,  in  the  same  act,  he  mortgaged  the 
property  described  in  plaintiff's  petition. 

On  the  fourteenth  of  Febroary,  1859,  the  said  Penn,  Sr.,  died,  and  after  a  short  administra- 
tion the  property  was  distributed  among  the  surviviDg  widow,  Eugenie  Deyris,  and  the 
heirs;  the  part  encumbered  with  the  said  mortgage,  being  community  prop»rty,  waa 
adjudicated  to  f  aid  widow,  natural  tutrix  of  the  minors.  Henry  Penn,  Jr.,  and  Clara 
Penn. 

The  plaintiff  in  this  case,  un  the  fourteenth  of  January,  1867,  became  the  holder  and  owner 
of  the  mortgage  obligation  of  Henry  Penn,  Br.,  in  favor  of  Philibert  Hebert,  tutor,  by  a 
private  act  of  the  latter  to  him,  and  also  of  a  note  subscribed  by  Widow  Eugenie  Deyris, 
dated  the  seventh  of  April,  1863,  which  note  states  as  its  consideration  the  interest 
accrued  during  the  years  I960,  1861  and  1862,  on  the  mortgage  obligation  transferred  to 
plaintiff;  and  subsequently,  on  the  twenty-eighth  of  February,  1868,  Eugenie  Deyris 
waived  prescription  on  this  note. 

Previously,  on  the  first  of  January,  1868,  Widow  Eugenie  Deyris  and  one  of  the  heirs,  Clara 
Penn,  had  executed  together  another  interest  note  for  mother  year  on  the  mortgage 
elaim  held  by  plaintiff. 

Plaintiff  now  sues  Widow  Eugenie  Deyris,  and  the  heirs.  Henry  Penn,  Jr.,  and  Clara  Penn, 
for  the  amount  of  the  mortgage  claim  and  notes  given  for  the  interest  as  aforesaid,  and 
also  to  enforce  the  mortgage. 
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Points. 

Where  a  debt  was  ackuowledged  in  an  act  of  mortgage  and  not  represented  by  notes, 
the  presoription  of  ten  years  is  applicable. 

The  prescription  of  ten  years  was  intermpted  as  to  Widow  Engenie  Deyrla,  by  tbe  note 
which  she  gave  on  the  seventh  of  April,  1863,  for  the  interest  accrned  during  the  years 
1860,  1861  and  1862,  and  inasmnch  as  sabseqnently,  on  the  twenty-eighth  of  Febraary 
1866,  she  waived  prescription  on  this  note. 

Th«)  note  signed  on  the  iirst  of  January,  1868,  by  Eugenie  Deyria,  widow  of  Henry  Penn,  8r., 
iwd  by  one  of  the  heirs,  Clara  Ponn,  representing  the  interest  for  another  year  on  tbe 
mortgage  claim,  did  not  amount  to  a  renunciation  of  prescription  by  Clara  Penn,  as  to 
her  share  of  the  past  installment  of  the  mortgage  debt  That  note  contains  no  renuncia- 
tion by  her  of  the  prescription  already  accrued. 

There  is  no  force  in  the  objection  that  the  mortgage  perempted  for  want  of  reinocrfption 
within  ten  years.  Neither  inscription,  nor  reinscription,  is  necessary,  so  ftr  as  the 
parties  to  the  mortgage  or  their  heirs  are  concerned. 

The  property  mortgaged  was  community,  and  no  distribution  thereof  among  the  heirs  and 
surviving  widow  (whose  rights  are  only  residuary)  can  defeat  the  mortgage  given  by  the 
deceased  to  secure  a  community  debt 

There  is  no  diilicalty  in  the  objection  that  the  plaintiff  can  not  enforce  this  claim,  because  of 
the  informalities  of  the  transfer  thereof  by  the  natural  tutor.  This  is  a  question  that 
ooncerns  the  minors.  The  formalities  for  the  alienation  of  their  property  being  alone 
tor  their  l>enefit,  they  alone  can  urge  the  omission  thereof. 

But,  at  the  time  of  the  transfer  in  this  case,  the  heirs  were  of  age,  and  they  reoeived  the 
money  paid  by  the  transferree. 

It  is  no  ground  to  reverse  a  judgment,  if  correct,  because  the  Judge  a  ^tM)  gave  wrong  reaainis, 
or  because  the  decree  docs  not  conform  to  the  reasons  given  by  him. 

AhU>  the  question  whether  interest  should  be  allowed  on  the  notes  given  fbr  the  interest  on 
the  mortgage  claim,  it  is  determined  in  the  affirmative. 

By  these  notes  the  interest  forming  tlie  consideration  was  capitalized.  It  was  a  valid  con- 
sideration for  the  debt,  evidenced  by  Uiese  notes,  and  there  can  be  no  reason  why  they 
Mhould  not  bear  interest. 

It  is  unnecessary  to  inquire  whether  the  if!>te  subscribed  in  January,  1668,  by  Bogenle 
Deyris  and  her  daughter,  Clara  Penn,  was  a  joint  or  solidary  obligation,  because  the 
isourt  gave  judgment  on  it  against  them  jointly,  and  this  Judgment  can  not  be  increased 
by  holding  it  to  bo  a  solidary  obligation,  for  the  reason  that  the  plaintiff  and  appellee  has 
not  prayed  for  the  amendment  of  the  Judgment 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Traiuy  J.  Tucker  &  Davis,  for  plaintifP  and  appellee.  A.  C,  Du- 
mariraitf  Dehlanc  dt  Perry,  for  defendants  and  appellants. 

Wyly,  J.  On  the  eighth  of  April,  1854,  Henry  Penn,  Sr  ,  in  a  poblic 
act,  acknowledged  his  indebtedness  to  Philibert  Hebert,  natural  tutor 
of  his  minor  children,  Jean  Louis,  St.  Cyr,  and  Dumas  Hebert  in  tbe 
sum  of  $1944  80,  payable  in  three  installments,  one-third  thereof  at 
the  majority  of  each  of  the  children,  and  the  interest  payable  annually 
at  eight  per  cent. 

In  order  to  secure  the  said  debt,  in  the  same  act,  he  mortgaged  the 
property  described  in  the  petition,  being  a  sugar  plantation.  On  the 
fourteenth  of  February,  1859,  the  said  Henry  Penn  died,  and  after  a 
short  administration,  the  property  wan.  distributed  among  the  surviving 
widow  and  the  heirs ;  the  part  encumbered  with  the  said  mortgage, 
being  community  property,  was  adjudicated  to  the  widow. 

On  the  seventh  of  April,  1862,  she  gave  her  note  for  $336  73  for  tbe 
interest  accrued  on  the  mortgage  debt  during  the  years  1860,  1861  and 
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1862;  and  subsequeDtly,  to  wit:  the  twenty-eighth  of  February,  1868^ 
she  waived  prescription  on  this  note. 

On  the  first  of  January,  1868,  she  and  one  of  the  heirs,  Clara  Penn^ 
exeonted  their  note  for  $179  19,  the  interest  for  another  year  on  the 
mortgage  claim. 

On  the  fourteenth  of  January,  1867,  the  plaintiff  became  the  holder 
of  the  said  mortgage  claim,  and  also  of  the  uote  given  for  interest 
thereon  by  the  surviving  widow  on  the  seveutli  of  April,  1862. 

He  now  sues  the  widow  Eugenie  Deyris,  and  the  heirs,  Henry  Peon, 
Jr.,  and  Clara  Penn,  wife  of  Frank  H.  Bodgers,  for  the  amount  of  the 
mortgage  claim,  and  also  for  the  amount  of  the  notes  given  for  the 
interest  as  aforesaid,  and  also  to  enforce  the  mortgage. 

The  court  gave  judgment  against  Eugenie  Deyris,  widow  of  Henry 
Penn,  Sr.  on  the  original  mortgage  claim,  for  $1109,  with  eight  per 
eent.  per  annum  interst  thereon,  from  fifteenth  of  March,  1864,  lor  the 
further  sum  of  $336  73,  with  eight  per  cent,  interest  thereon  from 
fifteenth  of  March,  1862,  the  amount  of  her  note  of  seventh  of  April, 
1862,  also  for  the  further  sum  of  $89  59  with  legal  interest,  from  twenty 
seventh  of  April,  1869,  half  of  the  amount  of  the  note  executed  by  her 
and  Clara  Penn,  on  first  of  January,  1^68.  The  court  also  gave  judg- 
ment against  Clara  Penn  (wife  of  F.  H.  Rodgers)  for  $417  78,  with 
eight  per  cent,  per  annum  interest  thereon,  from  fifteen  th  of  March,  1864, 
as  her  share  of  the  mortgage  claim  due  by  her  ancestor,  and  also  for 
the  further  sum  of  $89  59,  with  legal  interest  thereon,  from  twenty- 
seventh  of  April,  1867,  one-half  of  the  amount  of  the  note  signed  by 
her  and  her  mother  on  first  January,  1868,  for  one  year's  interest  on 
the  mortgage  debt.  The  court  also  gave  judgment  against  Henry 
Penn,  Jr.,  for  $278  55,  the  amount  found  to  be  due  as  his  share  of  hi» 
ancestor's  mortgage  debt,  one  of  the  installments  thereof  being  held  to 
be  prescribed  as  to  this  heir.  The  mortgage  was  rendered  executory, 
as  prayed  lor,  and  the  property  was  ordered  to  be  sold  to  satisfy  th& 
judgment  against  the  widow  and  heirs. 

From  this  judgment  the  defendants  have  appealed. 

They  contend — 

First — That  the  mortgage  claim  is  prescribed. 

Second — That  the  mortgage  has  perempted  for  want  of  rein  scrip  tion 
within  ten  years. 

Third — That  the  plaintiff  is  not  entitled  to  enforce  the  claim  against 
them,  because  Philibert  Hebeit,  natural  tutor,  had  no  authority  and 
could  not  make  a  valid  transfer  of  a  negotiable  asset  belonging  to  liia 
wards ; 

Fourih — That  the  judgment  signed  by  the  court  does  not  conform 
to  the  reasons  given  for  the  judgment. 

Fifth — A  new  trial  should  have  been  granted  on  the  showing  made. 
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As  tlie  debt  was  acknowledged  in  tbe  act  of  mortgage  and  not  lepre- 
aeuted  by  notes,  the  prescription  of  ten  years  is  applicable. 

The  installments  fell  due  respectively,  twenty-fifth  November,  1856, 
twenty ^first  September,  1859,  and  in  the  year  1864,  the  periods  at 
which  the  three  minors,  represented  by  the  natural  tutor,  arrived  at 
the  age  of  majority. 

The  citations  were  served  on  twenty -seventh  April,  1869.  There  is 
no  question  as  to  the  prescription  of  the  last  two  installments,  becaose 
the  ten  years  had  not  elapsed  trom  their  maturity  when  the  sait  was 
brought.  It  is  only  as  to  the  first  installment.  As  to  the  widow,  the  court 
did  not  err  in  holding  that  the  notes  which  she  gave  for  interest  on  the 
mortgage  debt,  on  seventh  April  1862,  and  on  first  January,  lt)68, 
interrupted  prescription. 

The  court  also  correctly  held  that  the  first  installment  (one-third  of 
the  debt)  was  prescribed  so  far  as  relates  to  the  share  thereof  doe  by 
Henry  Penn,  Jr.,  because,  as  to  him,  there  was  no  interruption  of  pre- 
flcription,  and  more  than  ten  years  had  elapsed  from  the  maturity  of 
the  first  installment  to  the  institution  of  the  suit. 

As  to  Clara  Penn  (wife.of  F.  H.  Rodgers),  we  think  the  court  erred 
in  holding  that  the  signing  of  tlie  note  for  $179  19  on  first  Jauaary, 
1868,  for  interest  for  one  year  on  the  mortgage  debt,  amounted  to  a 
renunciation  of  prescription  as  to  her  sliare  of  the  past  installment  of 
the  mortgage  d6bt. 

I'he  note  for  interest  signed  on  first  January,  18  )H,  contains  no 
reuum  iation  of  the  prescription  already  accrued.  23  An.  621 ;  Revised 
Statutes  of  Louisiana,  section  2821. 

There  is  no  force  in  the  objection  that  the  mortgage  pererapted  for 
want  of  reinscription  within  ten  years.  Neither  iupoription  nor  rein- 
ecription  is  necessary,  so  far  as  the  parties  to  the  moriic^^ee  or  their 
heirs  are  concerned.  (The  property  mortgaged  was  community 
property,  and  no  distribution  thereof  among  the  heirs  and  sui  viviog 
widow,  whose  rights  are  only  residuary,  can  defeat  the  mortgage 
^iven  by  the  deceased  to  secure  a  community  debt.) 

Neither  do  we  find  any  difficulty  in  the  objection  that  the  plaintiff 
can  not  enforce  the  claim  because  of  the  informalities  of  the  transfer 
thereof  by  the  natural  tutor.  This  is  a  question  that  concerns  tbe 
minors.  The  formalities  for  the  alienation  of  their  property  being 
alone  for  their  benefit,  they  alone  can  urge  the  omission  thereof;  tbey 
can  ratify  the  transfer,  expressly  or  impliedly,  after  minority.  At  the 
time  of  the  transfer  the  heirs  were  of  age,  and  tiiey  received  the  money 
paid  by  the  trans terree. 

It  is  no  ground  to  reverse  a  judgment,  if  correct,  becauge  the  Jodge 
gave  wrong  reasons,  or  because  the  decree  does  not  conform  to  the 
reasons  given  by  him. 
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The  showing  made  for  a  new  trial  was  not  sufficient.  Jea'i  Louis 
Hebert  was  not  the  payee  of  the  mortgage  claim,  nor  was  he  the 
holder.  Besides,  his  receipt  was  not  adduced,  and  it  is  not  shown  who 
made  the  alleged  payment  to  him,  Henry  Penu,  Sr.,  being  then  dead. 
If  the  defendants  made  the  alleged  payment,  they  should  have  sworn 
•to  the  fact,  which  they  did  not. 

Ak  to  tlie  question  whether  interest  should  be  allowed  on  the  notes 
given  for  the  interest  on  the  mortgage  claim,  we  will  remark  that,  in 
'Dur  opinion,  it  can.  By  these  noten  the  interest  forming  the  consider- 
ation was  capitalized }  it  was  a  valid  cons^ideration  for  the  debt,  evi- 
denced by  t^iese  notes,  and  we  see  no  reason  why  they  should  not  bear 
interest.     R.  S.  1870,  sec.  1889. 

Whether  the  note  subscribed  in  January,  18?>8,  by  Eugt^nie  Deyris 
and  her  daughter,  Clara  Penn  (wite  of  F.  H.  Rodi^ers),  was  a  joint  or 
-solidary  obligation,  it  is  unnecessary  to  inquire,  because  the  court  gave 
judgment  on  it  against  them  jointly,  and  this  judgment  can  not  be 
increa.sed  by  holding  it  to  be  a  solidary  obligation,  for  the  reason  that 
the  plaintiff  and  appellee  has  not  prayed  lor  the  amendment  of  the 
judgment. 

It  is  therefore  onlered  that  the  judgment  against  Eugenie  Deyris  be 
affirmed,  with  costs ;  also  that  the  judgment  against  Henry  Penn,  Jr., 
be  affirmed,  with  costs;  and  that  the  judgment  against  Clara  Penn 
•(wife  of  F.  H  Rodger^),  be  amended  by  reducing  the  sum  of  four  hun- 
dred and  seventeen  dollars  and  seventy-eight  cents,  found  to  be  her 
«hare  of  the  mortgage  claim,  to  two  hundred  and  seventy-eight  dollars 
and  filty-five  cents,  and  as  thus  amended  let  it  be  affirmed ;  and  as 
:to  her,  let  the  appellee  pay  costs  of  appeal. 


No.  765. 

State  ex  rel.  R.  J.   Huntbu,    District   Attorney  pro  tem.,   t;.  0.  K. 

Hawley,  Public  Administrator. 

-ITo  proceeding  can  be  had,  under  the  intrusion  act,  to  remove  the  defendant  from  the  office 
of  public  administrator,  on  the  ground  that  said  office  has  ceased  to  exist  by  virtue  of  the 
'repeal  of  the  law  creating  it.    The  case  presented  by  the  relator  does  not  fall  within  the 
provisions  of  the  Statute. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orahorn,  J.     R.  J.  Hunter^  District  Attorney  pro  tem.,  for  the  State, 
.appellant.     B.  J,  Bowman,  for  defendant  and  appellee. 

Wylt,  J.  This  is  a  proceeding  under  the  intrusion  act,  to  remove 
iibe  defendant  from  the  office  of  public  administrator  on  the  ground 
4;hat  said  office  has  ceased  to  exist  by  virtue  of  the  repeal  of  the  law 
•creating  it.  It  is  admitted  that  the  defendant  was  regularly  appointed 
to  the  office,  and  that  his  appointment  was  confirmed  by  the  Senate  ]  and 
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it  ia  Dot  pretended  that  any  one  else  is  entitled  to  the  office.  The  sole- 
ground  for  the  proceeding  is  the  office  has  ceased  to  exist.  How  any 
one  can  intrude  into  an  office  that  does  not  exist  it  is  difficult  to  imagine. 

Although  the  defendant  has  not  made  the  point,  we  feel  bound  to 
notice  that  the  intrusion  act  furnishes  no  remedy  for  a  case  like  this. 
A  proceeding  may  be  instituted  under  this  act  only  in  the  following 
cases,  viz: 

First — ''When  any  person  shall  usurp,  intrude  into  or  unlawfally 
hold  or  exercise  any  public  office  or  franchise  within  this  State ;  or, 

Second — When  any  public  officer  shall  have  done,  or  suffered  to  be 
done,  an  act  which  by  the  provisions  of  law  shall  work  a  forfeit  ore  of 
his  office ;  or, 

Third — When  any  association  or  number  of  persons  shall  act  within 
this  State  as  a  corporation  without  being  duly  incorporated." 

The  case  presented  by  the  relator  does  not  fall  within  the  provisions 
of  the  statute,  and  it  should  be  dismissed.  The  judgment  in  favor  of 
the  defendant  must  be  amended. 

It  is  therefore  ordered  that  the  judgment  for  the  defendant  be 
amended  to  read  as  follows,  viz :  let  there  be  judgmentfor  the  defendant, 
dismissing  the  suit  with  costs  of  both  courts. 


No.  781. 
Joseph  T.  Labit,  Administrator,  v,  Pierre  Francioni. 

Where  the  plaintiff,  alleging  that  the  succession  represented  hy  him  was  the  joint  owner 
with  the  defendant  of  a  steamboat,  sned  to  have  the  right  of  the  anceesaion  recognised 
and  tor  its  share  in  the  net  earnings  of  the  boat  whUe  in  the  possession  of  the  defendaDt^ 
md  said  defendant  excepting  that,  if  the  plaintiff  had  any  rights,  which  is  denied,  the 
present  suit  was  not  the  form  in  which  they  can  be  asserted,  contended  that  said  plain- 
tiff must  sae  for  a  general  settlement,  the  exception  must  be  overruled. 

The  mere  fact  of  being  joint  owners  of  a  steamboat  did  not  constitute  plaintiff  and  defendant 
partners,  when  there  is  in  the  record  no  evidence  of  partntrship. 

Plaintiff  is  entitled  to  claim  his  right  to  the  boat,  if  he  be  a  joint  owner,  and  if  he  bai 
asked  lor  a  share  of  the  earnings  of  the  lioat,  instead  of  the  price  of  the  use  of  his  prop- 
erty, it  does  not  follow  that  he  will  get  it,  or  that  he  is  therefore  a  partner. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Tratn,  J.  F,  B.  King  and  J.  A,  BreauXj  for  plaintiff  and  appellant. 
Dumartraii,  De  Blanc  <&  Perry,  ior  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiff,  alleging  that  the  succession,  repre- 
sented by  him,  is  the  joint  owner,  with  defendant,  of  a  steamboat,  sues 
to  have  the  right  of  the  succession  recognized,  and  for  the  net  earniogft 
of  the  boat  while  in  the  possession  of  the  detendant. 

The  defendant  excepted,  that,  if  the  plaintiff  has  any  rights,  which- 
is  denied,  the  present  suit  is  not  the  form  in  which  they  caD  be 
asserted;  that  he  must  sue  tor  a  general  settlement  of  the  partnership. 
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The  exception  was  maiDtained,  the  salt  waB  dismissed  and  the  plaintiff* 
has  appealed. 

There  is  nothing  in  this  record  to  show  that  any  partnership  ever 
existed  between  the  deceased  and  the  defendant.  The  mere  fact  of 
being  joint  owners  of  the  steamboat  did  not  constitute  them  partners. 
The  plaintiff  alleges  that  the  boat  belonged  to  the  deceased  and  the 
defendant,  that  the  defendant  unlawfully  changed  the  name  of  the 
boat,  and  made  other  changes  in  her,  and  has  used  her  for  his  own 
benefit,  and  that  he  refuses  to  account  for  said  use  of  the  boat.  Plain- 
tiff alleges  that  the  boat  has  earned  $250  net  per  month,  and  he  prays 
for  judgment  accordingly  He  does  not  allege  a  partnership,  nor  does 
the  defendant  admit  one.  He  certainly  has  a  right  to  claim  his  right 
to  the  boat  if  he  be  an  owner,  and  if  he  has  asked  for  a  share  of  the 
earnings  of  the  boat,  instead  of  the  price  of  the  use  of  his  property,  it 
does  not  follow  that  he  will  get  it,  or  that  he  is  therefore  a  partner.. 
It  is  difficult  to  conceive  what  general  settlement  can  be  had  (judging 
from  the  allegations  of  the  petition)  other  than  an  account  for  the  use 
of  the  property.  We  are  of  opinion  that  the  exception  should  have 
been  overruled. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nulled, that  the  exception  be  overruled,  and  that  the  case  be  remanded 
to  be  proceeded  with  according  to  law.  It  is  further  ordered  that  ap- 
pellee pay  costs  of  appeal. 


No.  798. 
Succession  of  Thomas  S.  Hardy  and  Wife. 

The  aet  of  1853  fixing  the  preaoriptlon  of  jadgmenta  at  ten  years  flrom  their  rendition,  aleo 
provides  the  only  means  by  whicli  it  can  be  averted,  and  said  prescription,  therefore, 
can  only  be  averted  by  complying  with  these  reqairements. 

An  acknowledgment  and  promise  to  pay  by  an  administrator,  is  not  an  acknowledgment  and 
promise  by  the  debtor  himself  or  by  his  specially  aathorized  agent,  even  if  the  draft  given 
by  the  administrator  for  the  payment  of  the  judgment,  with  the  right  of  subrogation  to 
the  drawee,  can  be  regarded  as  an  acknowledgment  and  promise  to  pay  the  Judgment. 
It  is  not  considered  that  the  draft  amonnts  to  snch  a  promise. 

APPEAL  from  the  Parish  Court  of  the  parish  of  St.  Landry.  Mot- 
rogh,  judge  ad  hoc.  Thomas  H.  LetviSf  administrator.  Mattel  ds 
Hudspeth^  Dupre  <&  Garland^  Moore  &  Oarlandf  for  opponents  to  the 
tableau  ot  distribution. 

Wtlt,  J.  The  appellants,  Francois  Robin  and  Napoleon  Robin,, 
opposed  the  tableau  filed  by  the  administrator,  because  they  are  not 
placed  thereon  as  special  mortgage  creditors  for  $731  86.  The  court 
held  that  their  claim,  evidenced  by  a  judgment,  is  prescribed,  more 
than  ten  years  having  elapsed  and  no  revival  thereof  had,  pursuant  to^ 
the  act  of  1853. 
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It  is  conceded  that  the  judgment  was  not  revived  in  fen  years,  as 
required  by  the  statute  -,  but  the  appellants  contend  that  the  carrent 
of  prescription  has  been  interrupted,  because,  before  it  had  accraed, 
execution  twice  issued,  and  also  the  former  administratrix  impliedly 
acknowledged  the  judgment  by  giving  her  dralt  in  settlement  thereof, 
wiiich  was  not  paid.  '*  The  act  of  1853,  fixing  the  prescription  ot  judg- 
ments at  ten  years  from  their  rendition,  also  provides  the  only  meaoft 
by  which  it  can  be  averted."  Byrne,  Vance  dt  Co.  v.  Garratt,  executor. 
23  An.  587.  See  also  Bertrand  Drogre  v.  Charles  Morean  and  wife,  23 
An.  173;  AiTowsmith  v.  Durell,  21  An.  295;  Walker  v.  Hays,  23  An.  176. 

That  the  prescription  of  a  judgment  can  only  be  averted  by  comply- 
ing with  the  requirements  of  the  act  of  1853,  we  regard  no  longer  an 
open  question. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
•with  costs. 


On  the  Motion  for  a  Rbhkaring. 

Lu DELING,  C.  J.  The  appellant  relies  upon  section  2818  of  the  Re- 
vised Statutes  of  1870  to  sustain  his  position ;  that  the  course  of 
prescription  had  been  interrupted  by  the  giving  of  a  draft  by  an 
administratrix  of  a  succession  to  pay  a  judgment  against  the  deceased. 
The  section  is  in  the  following  words:  ''Thereafter  parol  evideoce 
-shall  not  be  received  to  prove  any  acknowledgment  and  promise  to 
pay  any  judgment,  sentence,  or  decree  of  any  court  of  competent 
jurisdiction,  either  in  or  out  of  this  State,  for  the  purpose  or  in  order 
>to  take  such  judgment,  sentence  or  decree  out  of  prescription,  or  to 
^recover  the  same  after  prescription  has  run  or  been  completed;  but  in 
^11  such  cases  the  acknowledgment  and  promise  to  pay  shall  be  proven 
by  written  evidence  signed  by  the  debtor  himself,  or  his  specially 
-authorized  agent."  The  written  acknowledgment  and  promise  to  pay 
spoken  of  in  this  section  is  to  be  made  by  the  debtor  himself,  or  his 
specially  authorized  agent. 

It  is  manifest  that  an  acknowledgment  and  promise  to  pay  by  an  ad- 
ministrator is  not  an  acknowledgment  and  promise  by  the  debtor  him- 
•self,  or  by  his  specially  authorized  agent,  even  if  the  draft  given  by  the 
; administratrix  for  the  payment  of  the  judgment,  with  the  right  of 
snbrogation  to  the  drawee,  can  be  regarded  as  an  *'  acknowledgment 
and  promise  to  pay  the  judgment.'*  But  we  do  not  conftider  the 
■draft  amounts  to  a  promise  to  pay  the  judgment. 

We  do  not,  therefore,  deem  it  necessary  to  decide,  in  this  ease, 
-whether  or  not  the  section  2818  of  the  Bevised  Statutes  of  1870  is 
repealed  by  the  article  3547  of  the  Reyised  Civil  Code. 

The  rehearing  is  refused. 
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No.  775. 
Edward  M.  Millard  v,  John  F.  Smith,  AdmiDistrator,  et  als. 

The  lanfcoafre :  "  I  have  no  objection  to  the  payment  of  the  within  note,"  is  nnambignoiUf 
and  the  testimony  to  establish  something  else  than  is  imported  by  the  language,  was 
properly  excluded. 

Betides,  such  an  indorsement,  as  above  mentioned,  on  the  note  of  a  deceased  person,  was 
not  an  engagement  on  the  part  of  the  administratrix  of  the  estate  to  pay  the  debt. 
This  is  immaterial,  however,  as  the  note  was  prescribed  at  the  time  of  said  indorse- 
ment. 

Parol  evidence  is  inadmissible  to  prove  an  acknowledgment  or  promise  of  a  deceased  person 
to  pay  a  debt,  in  order  to  interrapt  prescription. 

APPEAL  Irom  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  T.  H.  Letois,  acting  judge.  Jury  trial.  Mattel  dk  Huds-^ 
peih,  for  plaintiff  and  appellant.  Bailey  <&  Esteleite,  for  defendants  and 
appellees. 

LuDELiNG,  C.  J.  This  is  an  action  against  the  administrator  of  the 
succession  and  the  heirs  of  Glemence  Guilbeau  for  two  thousand 
dollars,  and  interest  from  twenty-ninth  of  April,  1859,  on  the  grounds 
that  Clemeuce  Gilbeau  had  assumed  the  payment  of  a  note  executed 
by  her  deceased  husband  for  said  sum,  and  that  she  had  also  rendered 
herself  liable  for  the  debt  by  disposing  of  property  belonging  to  the 
snccession  at  private  sale,  and  by  otherwise  intermeddling  with  the 
property  of  the  succession  ;  and  that  the  heirs  had  also  rendered  them- 
selves liable  personally  lor  the  debt  by  appropriating  property  of  the 
snccession  to  their  own  uses,  as  well  as  by  promises  to  pay  the  debt. 

The  answers  severally  contain  a  general  denial  and  the  plea  of 
prescription  of  five  years. 

The  case  was  tried  by  a  jury  who  found  a  verdict  in  favor  of  the 
defendants:  judgment  was  rendered  accordingly,  and  aiter  an  ineffec- 
tual effort  to  obtain  a  new  trial,  the  plaintiff  appealed. 

On  the  trial  the  plaintiff*  offered  witnesses  to  prove  what  Clemence 
Ouilbeau  said  at  the  time  of  and  before  the  signing  of  the  acknowl- 
edgment on  the  note,  which  was  objected  to.  But  the  bill  of  excep- 
tions does  not  inform  ns  what  the  objections  were,  except  so  far  as  we 
can  infer  them  from  the  reasons  of  the  judge  pro  tempore  for  sustain 
ing  them.  He  says  :  "  The  words,  '  I  have  no  objection  to  the  pay- 
ment of  the  within  note,'  and  signed  by  Clemence  Guilbeau  in  her 
private  capacity,  leaves  in  doubt  the  question  as  to  whether  the 
•signer  intended  to  bind  herself  in  her  personal  or  in  her  fiduciary 
•capacity ;  there  is,  therefore,  a  latent  ambiguity.  Any  statement  by 
the  signer  made  previously  or  subsequently,  and  made  in  reference  to 
the  signing,  is  admissible  to  explain  the  ambiguity.  Vague  state- 
ments, not  having  direct  reference  to  the  indorsements  are  not  ad- 
missible." To  this  ruling  the  plaintiff  excepted.  If  by  the  above 
iMatement  the Jadge  pro  tempore  meant  that  it  was  competent  to  prove 
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what  was  said  at  the  time  of  sigDing  the  ackDowledgment  or  before,, 
in  order  to  show  whether  ClemeDce  Guilbeau  signed  it  in  her  fiduciary 
capacity  or  not,  we  fail  to  perceive  the  importance  of  the  evidence; 
for,  in  either  event,  there  is  no  assumption  to  pay  the  debt.  If,  on  the 
other  hand,  it  was  meant  that  the  terms  of  the  indorsement  are  am- 
biguous, and  the  testimony  was  intended  to  explain  it,  we  can  Dot 
concur  in  this  view. 

The  language — '^  I  have  no  objection  to  the  payment  of  the  within 
note  " — is  unambiguous,  aud  the  testimony  to  establish  something  else 
than  is  imported  by  the  language,  was  properly  excluded. 

Another  bill  of  exception  was  taken  to  the  ruling  of  the  jadge  re- 
ceiving the  testimony  of  the  plaintiff  on  the  grounds  that  a  promise 
to  pay  the  debt  of  another  can  not  be  proved  by  parol,  and  that  parol 
evideuce  is  inadmissible  to  prove  anything  against  or  beyond  what  is 
contained  in  the  written  indorsement  on  the  note.  The  judge  received 
the  testimony  on  the  ground  that  it  was  intended  to  explain  some  am> 
biguity  in  the  writing.  We  have  already  said  that  we  do  not  perceive 
any  ambiguity  in  the  indorsement.  The  objections  should  have  been 
sustained.  The  statute  of  1858,  R.  S.  2820,  provides  that  '<  parol 
evidence  shall  not  be  received  to  prove  any  promise  to  pay  the  debt 
of  a  third  person,''  etc.  The  object  of  the  evidence  was  obviously  to 
prove  such  a  promise  or  undertaking.    Grroves  v.  Scott,  23  An.,  G90. 

And  it  was  intended  to  prove  something  beyond,  and  different  irom 
the  written  act  of  the  deceased.  Article  2:^76  of  the  Civil  Code  declares 
that  parol  evidence  shall  not  **  be  admitted  against  or  beyond  what  is 
contained  in  the  acts,  nor  on  what  may  have  been  said  before,  or  at  the 
time  of  making  them,  nor  since.*' 

The  plaintiff  offered  to  prove  by  parol  that  certain  payments  were 
made,  at  dates  indicated  by  indorsements  made  on  the  note,  by  the 
plaintiff  and  holder,  with  a  view  to  establish  an  interruption  of  pre- 
scription. This  was  objected  to  on  the  ground  that  parol  evidence 
was  inadmissible  to  prove  an  acknowledgment  or  promise  of  a  deceased 
person  to  pay  a  debt  in  order  to  interrupt  prescription.  The  objection 
was  correctl  V  sustained.  In  succession  of  Heldebrandt,  we  said : ''  The 
act  of  1858,  referred  to,  requires  a  certain  kind  of  evidence  to  estab- 
lish the  express  renunciation  of  prescription.  We  apprehend  the  same 
character  of  evidence  is  required  to  establish  the  fact  creating  the 
presumption  of  acknowledgment,  or  tacit  renunciation."  21  An.  251 ; 
23  An.  549,  Broussard  v.  Breaux,  and  23  An.  531,  Pavy  v,  Escoubas. 

On  the  merits  we  think  the  judgment  of  the  lower  court  correct. 
The  indorsement  on  the  note  -  is  not  an  engagement  on  the  part  of 
Clemence  Gruilbeau  to  pay  the  debt.  And  whether  it  be  regarded  as 
an  acknowledgment  of  the  debt  of  the  succession  which  she  was  ad- 
ministering, or  not,  it  is  immaterial,  as  at  the  time  it  was  made,  the 
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note  waB  prescribed.  An  admiDistrator  can  not  revive  a  debt  already 
extingaisbed  by  prescription.  21  An.  373;  23  An.  194,  Planner  v, 
jLecompte  et  al.  Neither  did  Clemence  Gilbeau  render  herself  liable 
for  the  debt  by  intermeddling.  She  was  the  regularly  appointed  ad- 
ministratrix of  the  estate,  and  could  not,  therefore,  have  been  an  in- 
temieddler.     The  plea  of  prescription  must  be  maintained. 

It  is  tlierefore  ordered  and  a<ljudged  that  the  judgment  of  the  lower 
•court  be  affirmed  with  costs  of  appeal. 


No.  772. 

Hall,  Rodd    &   Putnasi  v.  Louis  V.   GHAGHifiRB,    Sheriff,    et   als. 

Miller  &  Fokestier,  Intervenors. 

Wliere  Harwell  sold  to  Mathews  a  plantation  and  slaves,  who  oxecnted  certain  mortgage 
notes  in  favor  of  said  Harwell  or  order,  and  subsequently  mortgaged  said  property  to 
Hall,  Rodd  &,  Putnam,  to  secure  a  debt  due  them,  and  then  retransfcrred  the  property 
to  Harwell,  his  vendor,  who,  as  a  part  of  the  consideration  of  the  retrocession  to  him, 
assumed  to  pay  the  notes  executed  oy  Mathews  for  the  price  of  the  first  sale  and  trans- 
ferred to  third  parties  by  Harwell — two  of  which  notes  were  redeemed  by  said  Harwell 
and  transferred  to  Ferret,  t  hcse  two  notes  were  extinguished  on  their  return  to  the 
possession  of  Harwell,  after  he  had  assumed  their  payment  in  the  contract  with  Mathews, 
by  which  he  repurchased  the  plantation  for  which  the  notes  had  been  given. 

If  conceded  that  Harwell  could  reissue  the  notes,  he  could  not  have  revived  the  mortgage 
by  this  reissuing.  Mortgages  are  not  subject  to  the  rules  of  the  commercial  law  by 
which  the  rights  and  obligations  of  parties  to  commercial  paper  are  fixed. 

TThe  plea  that  a  part  of  the  pnee  bid  at  the  sheriff's  sale  was  for  slaves  contrarily  to  the  Juris- 
prudence of  this  State,  can  not  be  allowed  when,  to  all  Intents  and  purposes,  the  sheriff's 
sale  has  become  an  executed  contract,  and  the  contest  between  the  parties  relates  only 
to  the  distribution  of  the  price. 

Where  the  appellant,  since  the  appeal  was  ti^en,  has  paid  the  Judgment  in  favor  of  any  of 
the  appellees,  this  is  an  abandonment  of  the  appeal  as  to  them. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  T.  H*.  Lewis,  Acting  J.  Joseph  M.  Moore,  for  plaintiffs 
and  appellees.  John  H,  Overton,  for  defendants  and  appellants. 
Henry  L,  Garland,  for  intervenors. 

LuDELiNG,  C.  J.  This  suit  was  commenced  by  third  opposition  on 
4he  part  of  the  plaintifft^,  claiming  to  be  paid  by  preference  out  of  the 
proceeds  of  the  sale  of  certain  property,  seized  and  sold  as  the  property 
<if  one  Harwell,  under  executions  issued  under  judgments  Id  favor  of 
Miller  &  Forestier,  and  Posey,  agent  of  Frank  Perret,  against  said 
Harwell. 

It  appears,  from  the  record,  ttiat  Robert  R.  Harwell  sold  to  Archibald 
Ifathews  a  plantation  and  slaves  for  $34,0U0 — $8000  cash  and  the 
Temainder  in  four  installments,  for  which  Mathews  executed  his 
mortgage  notes  in  favor  of  Harwell  or  order.  One  of  these  notes,  for 
$8000,  was  transferred  to  Perret  shortly  after  the  sale;  two  of  them 
^ere  pledged  by  Harwell  with  Clark,  and  the  other  was  also  trans- 
ferred, but  it  does  not  appear  to  whom. 
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In  March,  1855,  Mathews  mortgaged  the  property  bought  by  him  to 
Hall,  Rodd  &  Patnam  to  becure  a  debt  dae  them,  and  then  he 
retraosferred  the  property  to  Robert  R.  Harwell,  who,  as  a  part  ot  the 
coDsidei atioD  of  the  retrocession  to  him,  assumed  to  pay  the  ootes 
(executed  by  Mathews  for  the  price  of  the  first  sale),  which  he  bad 
then  disposed  of  as  aforesaid.  After  the  re  transfer  to  Harwell,  Miller 
&  Forestier  obtained  judgment  against  him,  and  recorded  their  jadg* 
ment  in  the  parish  where  the  property  is  situated.  Perret  also 
obtained  judgment  on  the  note  for  $8000,  which  he  held,  recognizing 
his  mortgage,  and  against  Harwell  personally.  Miller  &  Forestier 
caused  execution  to  be  issued  under  their  judgment  on  the  twenty-sixth 
of  November,  1858,  and  a  few  days  thereatter  Perret  caused  an  execu- 
tion to  be  issued  under  his  judgment.  The  property  was  sold  under 
these  executions,  and  Perret  bought  it  for  $2*3,000.  The  execution  of 
Perret  was  credited  with  the  amouut  for  which  it  issued,  and  he 
retained  the  balance  ot  the  price  bid  to  pay  the  special  mortgages, 
appearing  to  exist  on  the  property. 

It  turther  appears  that  the  two  notes,  which  had  beeu  pledged  to 
Clark,  were  redeemed  by  Harwell,  and  transferred  to  Perret. 

The  main  contest  is  concerning  the  effect  of  the  retufn  of  these  two 
notes  to  the  possession  of  Harwell,  after  he  had  assumed  their  pay- 
ment in  the  contract  with  Mathews,  by  which  he  repurchased  the 
plantation  for  which  the  notes  had  been  given.  If  they  were  extin- 
guished when  they  were  returned  to  his  possession,  by  payment  or 
otherwise,  the  fund  to  be  distributed  will  be  ample  to  pay  all  the 
contesting  creditors. 

What,  then,  was  the  effect  of  the  obligation  of  Harwell  towards- 
Mathews,  in  regard  to  the  mortgage  notes  given  by  him  f  Clearly  be 
assumed  Mathews'  obligation  to  pay  the  notes  ;  and  when  he  acquired 
them,  he  discharged  the  obligation  assumed  by  payment.  If,  on  the 
other  hand,  he  was  always  the  owner  of  said  notes,  they  were  extiii- 
guished  by  confusion  so  soon  as  he  assumed  the  obligation  to  pay  them. 
**  When  the  quality  of  debtor  and  creditor  are  united  in  the  same 
person,  there  arises  a  confusion  of  right,  which  extinguishes  the  obli- 
gation." C.  C.  2217.  The  principal  obligation  being  extinguished, 
the  accessory  obligation  necessarily  ceasetl  to  exist.  And  conceding 
that  Harwell  could  reissue  the  notes,  it  is  clear  he  could  not  have 
revived  the  mortgage — merely  by  reissuing  the  notes.  Mortgages  are 
not  subject  to  the  rules  of  the  commercial  law  by  which  the  rights  and 
obligations  of  parties  to  commercial  paper  are  fixed.  4  R.  416 ;  20  Ad. 
264,  Dalti  V,  Risotti. 

It  is,  however,  contended^  that  a  part  of  the  price  bid  was  for  slaves,, 
and  that,  under  the  jurisprudence  of  this  State,  to  this  extent  the 
purchaser  is  entitled  to  relief.    The  sale  was  for  cash.    The  adj.udioateft 
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complied  with  his  bid  and  received  the  title  and  the  property.  The 
nodistributed  portion  of  the  price  was  held  subject  to  the  order  of  the 
court.  To  all  intents  and  purposes,  the  sheriff *s  sale  is  an  executed 
contract — and  this  contest  relates  only  to  the  distribution  of  the  price. 

It  appears  that  since  the  appeal  was  taken,  the  appellant  has  paid 
the  judgment  in  favor  of  Hall,  Rodd  &  Putnam.  This  is  an  abandon- 
ment of  the  appeal  as  to  them. 

It  is  thrrefore  ordered  and  adjudged,  tliat  the  appeal  be  dismissed 
as  to  Hall,  Rodd  &  Putnam;  and  that,  as  to  the  other  a;  pellees,  it  be 
affirmed,  with  costs  of  appeal. 


No.  780. 
Daniel  McDaniel  v,  Angelina  Stoval,  Wife,  et  als. 

Where  the  suit  is  bronght  on  a  mortgage  note  against  the  drawers  thereol  and  the  indorser 
who  traDsferred  it  to  plaintiff,  and  to  enforce  the  plaintiff^s  hypothecary  action  against 
the  property  mortgaged,  which  is  in  the  hands  of  third  persons,  the  defendants  in  this 
case,  and  it  appears  tliat,  before  the  act  of  mortgage  was  recorded  in  the  mortgage 
records  of  the  parish,  the  purchaser  against  whom  the  mortgage  existed,  exchanged  the 
property  for  another  with  D,  who  was  a  witness  to  the  original  act  of  sale,  and  whom 
defendants  have  called  in  wammty ; 

Held— that,  D  being  a  witness  to  the  act  of  mortgage  was  not  a  third  person  in  the  sense  in 
which  the  terms  are  nsed  in  articles  3342,  3343,  C.  C. 

Besides,  it  appears  that  the  mortgage  was  recorded  long  before  the  property  was  acquired  by 
defendants. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry. E,  T,  Lewis,  acting  judge.  James  M.  Moore,  for  plaintiff  and 
appellee.  H.  L,  Garland,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  an  action  against  the  makers  and  indorser 
to  enforce  payment  of  a  mortgage  note,  executed  by  John  S.  Barlow^ 
ADd  A.  J.  Barlow,  in  favor  of  J.  B.  Fontenot,  who  indorsed  it  to 
plaintiff,  and  to  enforce  the  plaintiff's  hypothecary  rights  against  the 
property  mortgaged,  which  is  in  the  hands  of  third  persons. 

The  answers  are  general  denials,  with  a  case  in  warranty  on  the  part 
of  Mrs.  Stoval. 

There  was  a  judgment  in  tavor  of  the  plaintiff  against  the  makers, 
and  indorser  for  the  amount  claimed,  and  making  the  mortgage  execu- 
tory  against  the  mortgaged  premises  in  the  hands  of  Angelina  Stoval 
and  her  husband.    The  third  possessors  alone  have  appealed. 

The  only  question  involved  in  this  case  is,  whether  or  not  the  mort- 
gage aforesaid  can  have  effect  against  the  third  possessors. 

On  the  twentieth  of  February,  1857,  Jean  B.  Fontenot  sold  to  John 
S.  Barlow  the  property,  now  in  the  possession  of  Mrs.  Stoval  and  her 
husband.  To  secure  the  payment  of  the  price,  a  mortgage  was  retained 
on  the  property.  This  act  was  not  recorded  in  the  mortgage  records 
of  the  parish  until  the  thirteenth  of  September,  1858^ 
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Id  the  xneaDtime,  to  wit,  on  the  fourth  of  November,  1857,  the  pur- 
chaser of  this' property  exchanged  it  for  another  piece  of  property, 
with  James  McDaniel,  who  was  a  witness  to  the  original  act  of  sale 
between  Fontenot  and  Barlow.  The  appellants  contend  that  ioasmach 
as  the  mortgage  was  not  registered  until  after  the  purchaser  had  trans- 
ferred it  to  McDaniel,  the  mortgage  could  have  no  e£fect  against  them. 
We  think  otherwise.  McDaniel  was  a  witness  to  the  ^ct  of  mortgage— 
he  is  not  a  *^  third  person  '^  in  the  sense  in  which  the  terms  are  used  in 
article  a342  of  the  Civil  Code,  C.  C,  3343. 

And  long  before  the  appellants  had  acquired  the  property,  the  mort- 
gage was  duly  registered ;  and  it  has  been  kept  in  force  by  reinscrip- 
tion.    There  is  no  error  in  the  judgment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
•court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  785. 
Levy  &  Scherer  v.   Solomon  Loeb. 

Where  promissory  notes  were  offered  in  evidence,  properly  stamped,  with  the  approTsl  df 
the  United  StAtes  officer  whose  dnty  it  was  to  stamp  sach  notes,  they  were  admiMiUfl, 
and  it  formed  no  part  of  the  duties  of  the  State  court  to  inquire  whether  or  not  the 
United  States  officer  had  done  his  duty.  It  was  sufficient  to  show  that  the  notes  were 
stamped  with  the  approval  of  the  said  officer. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  O.  W.  Hudspeth,  acting  judge.  Joseph  M.  Moore^  for 
plaintiffs  and  appellees.  Leiois  i&  Brother,  for  defendant  and  ap- 
pellant. 

LuDKLiNG,  C.  J.  This  is  an  action  on  several  promissory  ootes. 
There  was  judgment  for  plaintiffs,  and  the  defendant  has  appealed. 

The  only  question  in  the  case  arises  from  the  bill  of  exception  to 
the  reception  of  the  notes,  and  it  is  tills :  that  the  notes,  which  had 
insufficient  stamps,  had  been  withdrawn  from  the  suit  with  permission 
of  the  court,  and  additional  stamps  had  been  affixed  and  canceled  by 
the  collector  of  internal  revenue,  without  having  first  exacted  the 
lull  penalty  of  the  law  for  having  failed  to  place  and  cancel  sufficient 
stamps  thereon.  We  think  the  court  a  qua  did  not  err.  When  the 
notes  were  offered  in  evidence  properly  stamped,  with  the  approval 
of  the  United  States  officer  whose  duty  it  was  to  stamp  such  noteSf 
they  were  admissible  in  evidence  ;  and  it  formed  no  part  of  the  duties 
of  the  State  court  to  inquire  whether  or  not  the  United  States  ofBoer 
had  done  his  whole  duty.  It  was  sufficient  to  know  that  the  notes 
were  stamped  with  the  approval  of  the  said  officer.    22  An.  131. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
«ourt  be  affirmed,  with  costs  of  appeal. 
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No.  766. 
Edg^ar  Mouton  V,  Zbnon  Bboussard. 

IVliere,  on  the  verdict  of  the  )ary  being  rendered,  the  defendant  mored  tar  a  new  trial, 
which  was  refoaed,  and  an  appeal  was  then  asked  for  and  granted,  and  the  appeal  bond 
filed,  all  piiior  to  the  date  of  the  iudgment  as  entered  on  the  minntee  of  the  oonrt,  in 
ooaseqacMoe  of  which  a  notion  was  made  to  dismiss  the  appeal  on  the  gronnd  that  it 
was  premature,  having  been  applied  for  and  granted  before  the  Judgment  was  renderedf 
and  that  the  bond  is  defective  and  without  force,  because  it  was  given  before  the  Judg* 
ment  was  rendered ; 

Held — That  the  Judge  a  quo  having  entertained  the  motion  for  a  new  trial  and  reftised  to 
gnuit  it,  the  defendant  may  well  have  considered  that  the  verdict  of  the  Jury  was 
adopted  as  the  Judgment  of  the  court  as  of  that  date.  A  new  trial  having  been  refused, 
there  remained  nothing  further  for  the  court  to  do  but  render  a  Judgment  pursuant 
thereto,  and  under  the  mode  of  procedure  in  the  country,  the  appeal  may  be  considered 
as  taken  nunc  pro  tune. 

The  granting  of  the  appeal  at  the  time  was  an  irregularity  that  does  not  aathorise  the  dis- 
missal  of  it. 

Where  the  plaintiff  had  been  allowed  to  explain  by  parol  the  circumstances  attending  the 
seizure  of  which  he  complains,  it  was  competent  for  the  defendant  to  produce  rebutting 
evidence  in  relation  to  the  fJEWts  connected  with  the  seizure,  which  did  not  tend  to  con- 
tradict, vary,  or  alter  his  written  return  on  the  order. 

APPEAL  from  the  Sixteenth  Jadicial  District  Court,  parish  of  La- 
fayette. Jilouionf  J.  Jury  trial.  Felix  Voorhies,  Ed,  Eugene  MoU' 
ton,  E»  Simon,  and  J.  E.  Mouton,  for  plaintiff  and  appellee.  DeBlane 
4&  Fournei^  for  defendant  and  appellant. 

Taliaferro,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the 
grounds  that  the  appeal  is  premature,  having  been  applied  for  and 
{^ranted  belore  the  judgment  was  rendered,  and  that  the  bond  is 
defective  and  without  force  because  it  was  given  before  the  judgment 
was  rendered. 

The  case  was  trie<i  before  a  jury,  and  when  the  verdict  was  ren- 
dered the  dt?fendant  moved  for  a  new  trial  which  was  refused.  An 
appeal  was  then  asked  for  and  granted,  and  the  appeal  bond  filed — 
aU  prior  to  the  date  of  the  judgment  as  entered  on  the  minutes  of  the 
court. 

The  judge  having  entertained  the  motion  for  a  new  trial  and  refused 
to  grant  it,  the  defendant  may  well  have  considered  that  the  verdict 
of  the  jury  was  adopted  as  the  judgment  of  the  court  as  of  that  date. 
A  new  trial  having  beei^  denied,  there  remained  nothing  further  for  the 
«ourt  to  do  but  to  render  a  judgment  pursuant  thereto,  and  under  the 
mode  of  procedure  in  the  country,  the  appeal  may  be  considered  as 
taken  nunc  pro  tunc,  12  An.  289,  59(i;  15  An.  521 ;  23  An.  704.  The 
granting  of  the  appeal  at  the  time  was  an  irregularity  that  does  not 
Authorize  the  dismissal  of  it 

The  motion  is  overruled. 

On  the  Merits. 

The  plaintiff  alleges  that  the  defendant  caused  him  damages  to  the 
amount  of  fifteen  hundred  dollars  by  illegally  seising,  under  execution 
32 
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iBSued  against  other  parties,  the  plaintiff 's  growing  crop  of  the  year 
1871,  by  which  illegal  act  he  was  compelled  to  abandon  his  cultivatioD 
and  suffer  the  loss  of  his  crop,  being  aboat  eight  arpents  and  a  half  of 
cane  and  abont  seven  and  a  half  arpents  of  com.  The  answer  is  a 
general  denial.  The  case  was  tried  before  a  jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  claimed.  The  defend- 
ant has  appealed.  The  facts  of  the  case  seem  to  be  that  the  defendant,. 
a  mortgage  creditor  for  a  large  amount,  of  Adelina  Broussard  and  Se- 
vigne  Broussard,  proceeded  via  execuUva  to  seize  and  cause  to  be 
advertised  for  sale  a  plantation  belonging  to  his  debtors  '*  with  all 
their  right,  title,  interest  and  demand  in  the  sugar,  cotton  and  com 
crops  on  said  plantation."  The  plaintiff,  it  seems,  was  lessee  of  part 
of  the  plantation  seized,  and  was  cultivating  the  leased  portion  when 
the  seizure  was  made,  the  other  portion  being  in  cultivation  by  the 
owners. 

The  controversy  turns  upon  the  single  question  whether  the  plain- 
tiff's crop  growing  upon  the  mortgaged  premises  was  embraced  by  the 
seizure.  The  plaintiff  and  Adelina  Broussard  say  in  their  testimony 
that  when  the  deputy  sheriff  made  the  seizure  be  was  informed  that 
the  plaintiff  had  his  crop  on  the  land,  and  that  inquiry  was  made  of 
him  if  the  whole  crop  on  the  plantation  was  seized,  to  which  he  re- 
plied, that  it  was  none  uf  the  plaintiff 's  business,  and  that  if  he  bad- 
any  right  to  the  ciop  seized,  he  had  to  go  to  St.  Martinsville,  and  tbere^ 
make  bis  claim.  The  sheriff's  return  on  the  order  of  seizure  recites 
clearly  that  vrith  the  land,  '*  all  the  right,  title,  etc.,  or  Adelina  Brons* 
sard  and  Sevigne  Broussard  in  the  sugar,  cotton  and  corn  crops  on 
said  plantation  "  were  seized. 

The  deputy  sheiiff  was  introduced  by  the  defendant  as  a  witness  to 
prove  the  manner  in  which  he  made  the  seizure.  Objection  was  made 
on  the  ground  that  his  parol  statement  was  not  the  best  evidence  the 
case  admitted  of,  and  that  his  testimony  was  inadmissible  to  con- 
tradict, vary,  or  explain  the  terms  of  a  written  instrument,  etc.  The 
objection  was  overruled  and  a  bill  of  exceptions  reserved.  We  think 
the  reasons  of  the  judge  for  admitting  the  evidence  are  satisfactory. 
The  plaintiff  had  been  allowed  to  explain  by  parol  the  circumstances 
attending  the  seizure,  it  was  competent  for  the  defendant  to  prodnee 
rebutting  evidence  in  relation  to  the  facts  connected  with  the  seizure,, 
which  do  not  tend  to  contradict,  vary,  or  alter  his  written  return  on 
the  order.  His  testimony  is  that  he  did  not  seize  the  defendant's  orop^ 
and  that  he  so  informed  Adelina  and  Sevigne  Broussard  at  the  time; 
that  his  instructions  to  the  keeper  he  left  in  charge  of  the  plantatioD 
were  positive  that  they  should  not  in  any  manner  impede  or  trouble 
the  lessees  in  tbeir  work  on  ttieir  crop  in  the  plantation. 

No  IttterferMice  was  made  with  the  Broussarda  in  their  Gnlti?atiaDr 
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and  they  continued  to  work  their  crop.  The  instractions  given  to  the 
sheriff  by  the  attorney  of  the  seizing  creditor  were  to  seize  only  the 
debtor's  property  and  their  interest  in  the  crop.  He  seized  the  prop- 
erty pointed  out  by  the  debtor  and  mentioned  in  the  notice  of  seizure. 
Tlie  plaintiff  fails  entirely  to  show  that  he  was  in  any  manner  inter- 
fered with  in  the  cultivation  of  his  crop.  His  abandonment  of  his  crop 
seems  to  have  been  an  act  entirely  uncalled  for,  and  in  no  manner 
caused  by  any  ace  of  the  defendant. 

We  think  the  decree  of  the  lower  court  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoi<led  and  reversed. 

It  is  turther  ordered,  that  there  be  judgment  in  favor  of  the  defend- 
ant, the  plaintiff  and  appellee  paying  costs  in  both  courts. 


No.  769. 

BODET   &   GUBYDAN   BROTHERS   V.  JULES   NiBOUREL. 

VThere  the  amount  of  the  attachment  bond  is  less  than  one-half  over  and  above  the  amount 
of  the  debt  alleged  to  be  owing,  by  less  i  ban  one  dollar,  sach  a  deflclenoy  will  not  be 
notice<l  by  this  court.    De  minimis  non  curat  lex, 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.     Mouton,  J.      R,  S.  Ferry,  for  plaintiffs  and  appellants. 

jP.  B.  King,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiffs*  action  in  this  case  is  founded  upon 
attachment.  They  claim  that  the  defendant  owes  them  $1706,  with 
interest,  and,  under  their  writ  of  attachment,  caused  to  be  seized  a 
stock  of  merchandise. 

The  defendant  moved  to  set  aside  the  attachment  on  the  following 
grounds: 

Mrst — That  the  attachment  bond  is  insufficient  in  amount,  and  not 
such  as  the  law  requires. 

Second — That  the  affidavit  is  insufficient,  and  does  not  meet  the 
requirements  of  law. 

The  motion  to  dismiss  was  sustained  and  the  suit  dismissed. 

We  think  there  is  error  in  the  judgment.  The  amount  of  the  bond, 
it  seems,  is  less  than  one-half  over  and  above  the  amount  of  the  debt, 
alleged  to  be  owing,  by  less  than  one  dollar.    JDemmimis  non  curat  lex. 

The  affidavit  we  think  sufficiently  explicit,  and  that  it  authorized 
the  issuing  of  the  attachment. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  farther  ordered ,  that  the  case  be  remanded 
to  the  court  a  qua  for  farther  proeeedings  according  to  law,  the  defend- 
ant and  appellee  paying  costs  of  this  appeal. 
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790. 

Makie  E.  L.  J.  Frere,  Wife  and  othero,  v,  Corinke  Pbrret,  Wife 

and  others. 

Where  defendant  contended  that  the  terma  "loiU  convert,*'  instead  of  *'  is  about  to  coDvert" 

her  property  into  money,  is  too  vague  and  indefinite  to  authoriae  the  attachment  afsioit 

her; 
Held— That  the  allegations  and  affidavit  in  this  case  substantially  comply  with  the  law  aad 

justified  the  attachment. 
The  essential  part  of  the  law  is  not  that  the  debtor  is  about  to  convert  her  property  into 

money,  for  there  is  uo  wrong  in  that,  but  that  she  will  do  so,  "  with  the  intent  to  place  it 

beyond  the  reach  of  her  creditors." 

APPEAL  from  the  Third  Jadicial  District  Coart,  parish  of  St.  Mary. 
Train,  J.    F,  Gates,  for  plaintiffs  and  appellants.    Tucker,  Davis  d 
Simon,  for  defendants  and  appellees. 

LuDELiKG,  C.  J.  The  plaintiff  sued  oat  an  attachment  against  the 
defendant  under  the  provisions  of  the  act  of  1868,  creating  additional 
groands  for  attachments.  Revised  Statates,  section  109.  The  attach- 
ment was  dissolved  on  motion,  on  the  ground  that  the  allegations  of 
the  petition  were  insufficient.  The  allegations  are,  that  '*  the  defend- 
ant had  already  disposed  of  and  assigned  the  notes  attached,  by  pledg- 
ing them  for  advances,  and  that  she  will  farther  assign  said  notes  aod 
convert  them  into  money  with  the  intent  to  place  them  beyond  the 
reach  of  the  petitioner,  who  is  creditor."  The  statute  provides  that 
when  a  party  '^  has  converted,  or  is  about  to  convert  his  property  into 
money  or  evidences  of  debt,  with  intent  to  place  it  beyond  ti.e  reach 
of  his  creditors  ^  they  may  attach  the  property.  The  counsel  for  de- 
fendant contends  that  the  terms  **  will  convert,'*  instead  of  ''  is  aboat 
to  convert"  her  property,  is  too  vague  and  indefluite  to  authorize  die 
attachment;  that  it  refers  to  the  indefinite  future,  whereas  the  terms 
of  the  law  refers  to  the  immediate  future. 

We  deem  it  unimportant  to  consider  particularly  the  philological 
differences  between  the  terms  of  the  law  and  those  of  the  petition.  The 
Civil  Code  directs  that  *'  the  words  of  the  law  are  generally  to  be  an- 
derstood  in  their  most  usual  signification,  without  attending  so  macii 
to  the  niceties  of  grammar  rules,  as  to  the  general  and  popular  use  of 
the  words.*'  Article  14.  The  essential  part  of  the  law  is  not  that  the 
debtor  is  about  to  convert  her  property  into  money — ^for  there  is  no 
wrong  in  that — but  that  she  will  do  so,  *'  with  the  intent  to  place  it 
beyond  the  reach  of  her  creditors.'*  We  think  the  allegations  and  affi- 
davit in  this  case  substantially  comply  with  the  law  and  justified  the 
attachment. 

It  is,  therefore,  ordered  that  the  judgment  of  the  lower  court  be  set 
aside,  that  the  exception  be  overruled,  and  that  the  cause  be  remanded 
to  be  proceeded  with  according  to  law.  It  is  further  ordered  that  the 
appellee  pay  costs  of  appeal. 
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Wtly,  J.,  dissenting.  As  the  affidavit  is  merely  that  the  avermeutft 
of  the  petition  are  trae,  that  iDstrument  mast  be  examined  to  see 
whether  the  plaintiff  has  shown  sufficient  grounds  for  the  attach- 
ment. 

The  petition  alleges  that  the  plaintiff  is  a  creditor  of  the  defendant 
for  $4711  90 ',  that  the  defendant,  Corinne  Ferret,  in  exeoation  of  her 
jndgment  against  her  husband,  seized  and  sold  half  of  a  sugar  planta- 
tion, and  that  plaintiff  became  the  purchaser  for  $13,000;  *Hhat  said 
Mrs.  Corinne  Ferret,  haviDg  pledged  her  said  judgment  as  collateral  to 
secure  the  advances  made,  and  to  be  made  by  the  house  of  Beraud, 
Gilbert  &  Co.,  your  petitioner  could  not  safely  pay  the  price  bid,  but 
arranged  it  with  the  said  Mrs.  Ferret  to  pay  a  certain  amount  cash, 
say  $2000,  and  furnish  for  the  balance  her  mortgage  notes  bearing  on 
the  property  so  purchased  by  her,  the  said  notes  to  be  placed  in  the 
hands  of  BerauH,  Gilbert  &  Co.,  as  a  substitute  for  the  judgment 
pledged,  said  judgment  to  be  returned  with  the  pledge  thereof  can- 
celed and  transferred  to  your  petitioner — the  writ  of  fi.  fa,  thereupon 
to  be  returned  satisfied.    All  of  which  was  done  as  above  set  forth. 

Yoar  petitioner  alleges  that  Mrs.  Corinne  Ferret,  wife,  etc.,  has  no 
other  property  in  her  own  right,  of  which  your  petitioner  has  any 
knowledge,  except  the  two  notes  thus  given  by  her ;  and  further,  that 
she  has  already  disposed  of  and  assigned,  by  pledging  said  notes  to 
said  Beraud,  Gilbert  &  Co.,  of  New  Orleans,  and  that  upon  said  pledge 
she  has  obtained  advances  of  money  and  supplies,  for  which  said  notes 
are  liable  in  the  hands  of  tlie  pledgees,  and  that  she  will  further  assign 
said  notes  and  convert  them  into  money  for  the  purpose  of  placing 
them  beyond  the  reach  of  your  petitioner,  who  is  a  creditor." 

I  see  nothing  in  these  averments  to  justify  the  attachment,  which 
was  granted.  By  plaintiff's  own  judicial  confession  the  pledging  of  the 
notes  was  arranged  by  herself.  It  was  evidently  to  her  advantage  to 
make  the  arrangement  which  resulted  in  pledging  these  notes  to 
Beraud,  Gilbert  &,  Co.,  because  by  it,  instead  of  paying  $13,000  cash 
on  her  bid,  she  only  paid  $2000,  and  gave  her  notes  for  the  balance  of 
the  price. 

How  the  plaintiff  arranging,  advising,  and  benefiting  by  the  pledge 
to  Beraud,  Gilbert  &  Co.,  can  now  turn  around  and  set  up  that  as  a 
valid  ground  to  issue  an  attachment  against  the  defendant,  I  can  not 
imagine.  The  plaintiff,  consenting  to  the  pledge  of  the  notes  for  sup- 
plies furnished,  and  to  be  furnished,  by  Beraud,  Gilbert  &  Co.,  has  no 
right  to  complain  on  account  thereof,  so  therefore,  the  statement  of 
the  fact  that  the  defendant  has  already  '* assigned  by  pledging"  adds 
nothing  to  the  clause  '*  that  she  will  further  assign  said  notes  and  con- 
vert them  into  money  for  the  purpose  of  placing  them  beyond  the 
reach  of  your  petitioner,  who  is  a  creditor." 
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The  statement  of  a  fraudulent  disposition  of  part  of  the  property 
already  made  would  add  gi^eat  weiglit  to  the  averment  of  a  creditor 
that  he  believed  there  would  be  a  ''further  assignment"  of  property 
for  the  purpose  of  placing  it  beyond  his  reach.  But  where  there  has 
been  no  fraudulent  ^'assignment"  'he  bare  averment  ''that  she  will 
further  assign  said  notes  and  convert  them  into  money/'  etc.,  is  not 
sufficient  in  my  opinion  to  authorize  the  writ  of  attachment. 

It  has  repeatedly  been  held  that  the  remedy  of  attachment  is  a  harsh 
one;  and  the  party  seeking  it  must  place  himself  strictly  within  the 
requirements  of  the  law.  The  statute  requires  an  affidavit  that  the 
debtor  ''has  cdnverted,  or  is  about  to  convert,  his  property  into  money 
or  evidences  of  debt  with  intent  to  place  it  beyond  the  reach  of  his 
creditors." 

In  the  petition  it  is  not  shown  that  the  defendant  has  "converted  or 
is  about  to  convert,"  her  property,  etc. 

There  is  a  marked  difference  between  the  averment  that  the  defend- 
ant "  will  convert,"  and  the  statement  that  she  is  "about  to  convert." 
Under  the  law  an  attachment  will  lie  if  the  affidavit  shows  that  the 
debtor  is  "about  to  leave  the  State  permanently,"  but  the  averment 
siniph'  that  *'  he  will  leave  the  State,"  etc.,  does  not  meet  the  require- 
ment of  the  law,  and  I  apprehend  this  will  not  be  disputed  by  any 
one. 

It  is  true  the  language  ot  the  law  is  not  sacramental,  nor  is  the 
niceties  of  grammar  material,  but  words  of  like  import  must  be  used. 
The  w'>rd  "  about"  is  not  meaningless,  it  indicates  the  time  the  con- 
templaied  fraud  will  be  perpetrated.  A  creditor  might  not  be  able  to 
swear  tliat  his  debtor  is  about  to  leave  the  State  permanently,  while  he 
could  safely  state  that  he  will  leave  the  State  permanently.  If  the 
debtor  contemplated  leaving  in  six  or  twelve  mouths,  (he  latter  state- 
ment could  not  well  be  considered  false,  but  not  so  with  ihi*  former. 
The  statute  requires  not  only  the  averment  that  a  fraudulent  .issign- 
ment  will  be  made,  but  also  some  indication  of  the  time  of  making  it; 
that  it  is  about  to  be  made,  or  that  it  will  immediately  be  made. 

While  a  debtor  is  planting  his  crop,  his  creditor  might  have  the  best 
reason  to  believe  that  when  it  is  gathered  (six  months  hence)  he  will 
fraudulently  dispose  of  it. 

He  might  truthfully  swear  that  he  will  fraudulently  dispose  of  it, 
(meaning  when  gathered,)  yet  he  could  not  swear  that  he  is  about  to 
dispose  of  it. 

A  liberal  construction  placed  on  the  law,  might  possibly  justify  the 
conclusion  that  "  will  dispose  of"  means  "  is  about  to  dispose  of,"  bat 
no  liberal  construction  can  be  placed  on  the  law  of  attachment,  accord- 
ing to  the  repeated  decisions  of  this  court.  Such  a  law  must  be  con- 
strued strictly. 
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A  Strict  coDstructioD  of  the  law,  in  my  opinion,  will  not  justify  the 
conclusion  that  *'^  will  assign"  means  or  is  eqaivelent  to  the  words  *4s 
4kbout  to  assign /'  etc. 

For  the  foregoing  reasons  I  feel  bound  to  dissent  frotn  the  opinion 
of  the  majority  of  the  court. 


No.  795. 


Alce£  Duprb  v.  J.  M.  Thompson,  Sheriff,  et  al.    Peter  Marcy, 

Interveiior. 

TVhere  plaintiff  whose  property,  as  he  claimed,  was  seized  by  virtue  of  a  jadjpnent  in  the 
snit  of  Marcy  v.  McKinnoy,  injoined  said  execution  and  excepted  to  the  right  of 
defendants  and  intervenorto  thns  attack  his  title  collaterally,  bat  averred  that  they  most 
do  so  by  a  direct  revocatory  action  contradictorily  with  all  the  parties  to  the  tax  sales  at 
which  he  acquired  the  property,  and  further  excepted  that  they  had  neither  alleged  nor 
suffered  any  injury  by  said  sales ; 

Held — That  the  court  a  qua  erred  in  maintaining  the  exceptions  of  plaintiff  to  the  right  of 
the  Intervener  and  defendants  to  contest  the  validity  of  the  tax  sales  under  which  plaintiff 
holds. 

TThe  intervenor  was  the  holder  of  notes  secured  by  a  mortgage  importing  a  confession  of 
judgment  and  containing  the  pact  de  non  cUienando,  which  authorized  him  to  pursue  tlie 
mortgaged  property  in  the  hands  of  the  third  jKmsessor,  and  the  latter,  when  he  injoined 
him  in  so  doing,  assumed  the  burden  of  showing  that  the  sale  at  which  he  acquired  the 
mor^aged  property  divested  the  rights  of  the  mortgagee  thereon. 

APPEAL  from   the   Eighth  Judicial   District  Court,   parish  of  St. 
Landry.     King,  J,    Henry  L.  Garland,  for  plaintiff  and  appellee* 
Martel  and  Hudspeth  (or  defendants  and  appellants. 

Howell,  J.  The  plaintiff,  as  owner,  injoined  the  Sheriff  and  his 
-deputy  from  executing  a  judgment  in  the  suit  of  P.  Marcy  v,  K. 
W.  McKinney,  on  a  certain  plantation,  aad  from  demolishing  or 
.removing  the  houses,  fences  and  cisterns  therefrom. 

^  The  defendants  pleaded  a  general  denial,  but  admitted  the  attempt 
to  dispossess  the  plaintiff'  by  executing,  in  their  official  capacity,  a 
-writ  of  fieri  facias  in  the  cause  of  Peter  Marcy  v.  K.  W.  McKinney,  and 
in  an  amended  answer  they  aver  that  all  the  formalities  were  observed 
^nd  notices  given  in  the  execution  of  the  said  judgment,  that  plaintiff, 
asserting  a  claim  to  the  mortgaged  property,  was  notified  as  third 
possessor  and  the  execution  proceeded  with,  the  sale  under  which  he 
-claims  being  void  on  its  face,  and  McKinney  remaining  in  posses- 
sion. 

Peter  Marcy  intervened  to  defend  the  suit,  alleging  that  he  has  a 
judgment  against  the  said  McKinney  recognizing  a  mortgage  on  the 
property  in  controversy,  on  which  he  caused  an  alias  ft.  fa.,  to  issue; 
that  plaintiff,  claiming  to  be  the  owner,  has  injoined  the  same  without 
making  intervenor  a  party ;  that  plaintiff  has  no  title  to  said  property, 
his  pretended  title  being  derived  from  two  tax  sales,  made  without 
4>bserving  any  of  the  formalities  of  law  and  in  collusion  between  him 
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and  McKiDney  to  defraud  creditors,  and  specially  plaintiff;  that  after  the 
said  tax  sales,  intervenor,  learning  that  McKinney,  in  order  to  defiand 
him,  had  obligated  himself  to  plaintiff  not  to  redeem  the  said  property,, 
did,  within  the  legal  delay,  offer  and  tender  to  plaintiff  the  amount  of 
the  purchase  price,  principal  and  interest,  costs  and  penalty,  which 
was  refused  on  the  ground  that  the  land  could  be  redeemed  only  by 
McKinuey;  and  that,  before  proceeding  with  the  execution,  the  notices 
and  demands  necessary  in  hypothecary  actions  were  made  and  given  ; 
and  he  prayed  that  the  title  of  plaintiff  be  declared  null,  the  injunction  he 
dissolved,  and  plaintiff  condemned  to  pay  damages  for  retaining  said 
property  in  possession.  In  an  amended  petition  he  avers  further  that 
he  was  joined  by  said  McKinney  in  the  offer  to  redeem  the  said  land,, 
which  offer,  within  the  legal  delay,  defeated  plaintiff's  title,  which  was- 
affected  by  a  resolutory  condition  ;  that  plaintiff  never  had  possession 
of  the  land  which  remained  in  McKinney ;  and  he  prays  that  the 
injunction  be  dissolved  and  the  sheriff  ordered  to  proceed  according  t» 
law  with  the  execution. 

Plaintiff  excepted  to  the  right  of  intervenor  and  defendants  to  thms 
attack  his  title  collaterally  but  averred  that  they  must  do  so  by  a  direct 
revocatory  action  contradictorily  with  all  the  paities  to  the  said  tax 
sales,  and  iurther  that  they  have  neither  alleged  nor  suffered  any 
injury  by  the  said  sales,  as  at  their  dates  the  said  property  was  affected 
with  a  special  mortgage,  superior  to  that  of  intervener's,  in  an  amount 
double  the  value  of  the  property. 

It  seems  that  those  exceptions  were  tried  at  the  same  time  as  the 
merits,  and  were  maintained,  and  the  intervenor  and  defendants  were  not 
permitted  to  introduce  any  evidence  on  the  subject ^  and  upon  the  trial 
on  the  other  issues  judgment  was  rendered  in  favor  of  plaintiff  against 
the  defendants  and  intervenor  perpetuating  the  injunction,  from  which 
the  latter  have  appealed. 

We  are  ot  opinion  that  the  court  erred  in  maintaining  the  exceptions. 
The  intervenor  was  the  holder  of  notes  secured  by  a  mortgage  import- 
ing II  confession  ot  judgment  and  containing  the  pact  d$  nan  aMenand(k 
which  authorized  him  to  pursue  the  mortgaged  property  in  the  hands  of 
a  third  possessor  or  owner,  and  when  the  latter  injoined  him  in  so  doing 
he  assumed  the  burden  of  showing  that  the  sale  at  wkich  he  acquired 
the  mortgaged  property  divested  the  rights  of  the  mortgagee  thereon,, 
and  by  the  jurisprudence  of  this  State,  one  relying  on  a  tax  sale,  made 
prior  to  the  present  constitution,  must  show  the  existence  and  legality 
of  the  assessment,  which  stands  in  such  case  in  lieu  o£  the  judgment 
in  ordinary  judicial  sales;  the  deed  of  the  tax  collector  will  not  be 
sufficient  to  establish  his  title.  6  N.  S.  348;.  7  L.  50;  10  L.  283;  4  An. 
248 ;  14  An.  209.  In  a  tax  sale,  every  formality  of  law  must  be  strictly 
(complied  with  under  penalty  of  nullity^  and  the:  only  question  here  ia 
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whether  the  observance  of  these  formalities  can  be  inqaired  into  in  this 
form  of  proceeding,  or  most  the  mortgagee,  in  whose  favor  there  is  a 
pact  de  nan  alienandOf  resort  to  a  direct  revocatory  action,  As  said 
above,  we  can  perceive  no  good  reason  for  requiring  a  resort  to  a  direct 
revocatory  action.  The  State  can  not  be  made  a  party,  and  as  to  the- 
tax  defaulter,  the  purchasers  may  be  viewed  as  representing  him  in 
relation  to  the  forms  of  proceeding.  If  the  formalities  have  been 
observed,  the  title  is  good  without  reference  to  the  charge  of  subsequent 
collusion,  and  if  not  observed,  the  title  is  not  good,  whether  there  was 
collusion  or  not.  We  must  conclude  that  the  regularity  and  validity  of 
the  tax  sale,  in  this  particular  instance,  may  be  raised  by  the  plaintiff 
in  the  execution,  and  for  this  purpose  it  becomes  necessary  to  remand 
the  cause.  It  is  unnecessary  in  this  view  of  the  case  to  pass  on  the  bills 
of  exception  in  the  record. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
that  the  exceptions  of  plaintiff  to  the  right  of  the  intervenor  and 
defendants  to  contest  the  validity  of  the  tax  sale  under  which  plaintiff 
holds,  be  overruled,  and  that  this  cause  be  remanded  with  instructione 
to  the  lower  court  to  hear  evideoce  on  the  subject,  and  otherwise  to- 
proceed  according  to  law. 

Plaintiff  to  pay  costs  of  appeal. 


LuDELiNO,  C.  J.  I  concur  in  the  opinion  of  Mr.  Justice  Howell. 
The  mortgagee  held  a  conventional  mortgage  with  the  ''  pact  de  nani 
olierMndo  ^'  on  the  property  in  controversy. 

That  clause  gave  the  right  to  seize  the  property,  into  whosoever's 
hands  it  passed. 

When  he  exercised  this  right,  he  was  injoined  by  the  plaintiff,  who 
alleged  he  was  the  owner  of  the  property.  This  did  not  authorize  the 
injunction.  It  is  contended  that,  because  the  plaintiff  in  injunction 
bought  at  a  tax  sale,  the  mortgage  was  destroyed.  That  is  the  very 
question  for  decision.  And  I  can  not  discover  any  good  reason  for 
refusing  to  permit  that  question  to  be  determined  in  this  case. 


Wtlf,  J.,  dissenting.  The  question  is,  can  the  title  of  the  purchaser* 
at  tax  sale  be  attacked  collaterally  by  a  judgment  creditor  of  the- 
former  owner,  which  judgment  is  based  upon  a  debt  secured  by  mort* 
gage  with  the  pact  de  non  alienando  f 

The  sale  before  us  is  presumed  to  be  valid,  because  the  officers  of 
the  State  are  presumed  to  have  done  their  duty  in  assessing  the  taxes 
and  in  alienating  the  property  to  enforce  the  collection  thereof. 

If  the  formalities  of  law  have  been  observed  (which  we  are  bound  to 
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presume)  this  sale  freed  the  property  of  the  mortgage  now  sought  to  be 
enforced  aginst  it,  because  the  debt  for  which  it  was  sold  is  of  higher 
rank  than  the  mortgage.  The  privilege  for  taxes  is  superior  to  any 
mortgage  granted  by  the  former  owner.  No  one  can  encumber  his 
property  so  as  to  defeat  the  right  of  the  State  to  enforce  the  collection 
of  its  revenues. 

It  is  well  settled  that  a  sale  enforcing  a  superior  mortgage  or  privilege 
relieves  the  propeity  from  subordinate  incumbrances.  A  junior  mort- 
gage creditor,  finding  that  the  property  has  been  sold  under  a  superior 
mortgage,  and  believing  that  the  formalities  of  law  were  not  observed 
in  the  foreclosure  of  the  prior  mortgage,  can  not  attack  the  sale  col- 
laterally, by  Reiziiig  the  property  under  his  own  judgment.  He  most 
bring  a  direct  action. 

The  fact  that  his  mortgage  contains  the  non  alienation  clause  is  of  no 
consequence.  If  the  sale  under  the  prior  mortgage  was  formal  and  the 
proceedings  regular,  it  wiped  out  the  junior  mortgage.  It  relieved  the 
property  entirely  of  it.  The  non  alienation  clause,  of  course,  falls  with 
the  mortgage. 

The  sale  under  a  prior  mortgage,  unless  affected  with  an  absolute 
nullity,  can  not  be  disregarded  by  a  junior  mortgage  creditor,  whether 
his  mortgage  contains  the  pact  de  non  alienando  or  not.  For  relative 
nullities  it  must  be  attacked  in  a  direct  action. 

Here  the  plaintiff  is  in  possession  under  a  recorded  title  ostensibly 
valid,  and  the  sale  at  which  he  bought  was  to  enforce  a  debt  superior 
in  rank  to  that  of  the  attacking  mortgage  creditor. 

Until  that  sale  is  set  aside  in  a  revocatory  action,  contradictorily 
w^ith  all  parties  in  interest,  in  my  opinion,  the  mortgage  creditor  can 
not  proceed  to  enforce  his  mortgage;  because  whether  he  has  a  mort- 
gage or  not  still  existing  on  the  property,  depends  upon  the  result  of 
the  inquiry  whether  the  sale  to  enforce  the  superior  debt  was  formal 
and  valid  Until  this  result  is  ascertained,  in  a  proper  proceeding,  the 
formalities  necessary  in  a  tax  sale  are  presumed  to  have  been  observed 
by  the  officers  of  the  State ;  and  the  sale  to  the  plaintiff  is  presumed  to 
be  valid. 

It  is  only  simulated  sales  that  may  be  disregarded ;  actual  contracts, 
though  in  fraud  of  creditors,  must  be  attacked  in  a  direct  action. 

In  my  opinion  Peter  Marcy,  the  mortgage  creditor,  has  mistaken  his 
remedy.  He  had  no  right  to  seize  the  property  and  treat  the  title  of 
the  plaintiff  as  an  absolute  nullity. 

In  this  proceeding,  which  is  an  injunction  suit,  he  can  not  assail  the 
title  of  the  plaintiff  and  have  its  nullity  pronounced,  because  neither 
the  tax  collector  nor  McKinney,  the  debtor  for  the  taxes,  are  made 
parties.  I  have  never  heard  of  a  sale  being  annulled  by  a  court  in  the 
absence  of  the  parties  thereof. 
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The  plaintifr,  the  purchaser,  is  the  only  party  to  the  sale  who  is 
l)efore  the  court,  yet  it  is  gravely  insisted  that  it  is  proper  for  the 
-court  to  pronounce  the  nullity  of  the  sale  and  thereby  destroy  the  con- 
tract, condemning  parties  without  a  hearing. 

A  tax  sale  is  a  lawful  sale  and  like  every  other  forced  alienation,  it 
16  liable  to  be  avoided  for  relative  nullities.  But  I  have  yet  to  learn 
that  the  form  of  proceeding  to  ascertain  these  relative  nullities  is  differ- 
ent in  a  tax  sale  from  that  in  a  judicial  sale.  Both  kinds  of  sale  are 
made  upon  the  faith  of  the  State.  They  are  not  snares  laid  to  entrap 
honest  bidders.  The  title  given  by  the  State,  like  that  acquired  at  a 
judicial  sale,  is  presumed  to  be  valid,  until  the  contrary  is  shown  in  a 
legal  manner. 

A  title  derived  at  such  sale  forms  no  exception  to  the  universal  lule 
that  actual  sales  can  only  be  annulled  in  a  direct  action  contradictorily 
with  all  the  parties  thereto. 

For  the  reasons  stated  I  deem  it  my  duty  to  dissent  in  this  case. 

See  23  An.  44,  331 ;  13  An.  155;  14  An.  560 ;  17  L.  517 ;  6  R.  21 ; 
6  R.  152;  14  An.  495}  4  An.  439;  3  L.  476;  1  An.  297;  6  L.  268;  9  L. 
542;  4  L.  473;  8  L.  423;  1  L.  491;  11  L.  438. 


No.  800. 
Elbert  Gantt  v.  Eaton  &  Barstow. 

A  prayer  in  this  Coart  by  a  defendant,  in  answer  to  an  appeal  taken  by  his  codefendant,  that 
the  judgment  of  the  district  court  be  reversed,  and  the  case  be  remanded  for  a  new  trial, 
is  not  an  appeal,  which  must  be  applied  for  and  granted  in  the  court  a  qua.  Here  is, 
in  fact,  a  co-appellee,  not  a  codefendant,  and  between  appellees  a  judgment  is  not  to  be 
disturbed. 

The  jurisdiction  of  the  court  of  the  parish  where  property  is  sought  to  be  made  liable  in  an 
hypothecary  action,  can  not  be  questioned. 

Where  a  Judgment  was  rendered  for  more  than  the  petitian  claimed,  the  remittitur  should 
have  been  entered  before  the  judgment  .was  signed,  and  should  have  appeared  in 
the  transcript. 

There  ia  no  reason  why  the  purchasers  of  property  should  not  legally  bind  themselves  in 
aolido  for  the  payment  of  the  price ;  if  the  act  of  sale  does  not  stipulate  solidarity,  and 
the  notes  do,  this  is  sufficient.  Parties  may  bind  themselves  as  they  see  fit,  and,  as  they 
bind  themselves,  so  must  they  be  held. 

The  plea  that  an  agent  had  no  right  to  stipulate  the  solidarity  of  the  obligation  sued  on,  is  a 
matter  of  special  defense,  which  should  have  been  set  up  in  defendant's  answer.  It 
can  not  be  urged  in  error  to  a  judgment  rendered  and  oonflrmed  by  default 

"Where  the  act  of  sale,  which  was  offered  in  evidence,  contained  the  recital  of  a  power  of 
attorney,  and  the  power  was  not  denied,  the  act  was  sufficient  to  prove  what  it  related. 

APPEAL  from  the  Eighth  Judicial  District  Court,   parish  of  St. 
Landry.     King,  J.    B.  A.  Martel  <&  Hudspeth^  for  plaintiff  and 
appellee.    Albert  Voorhies  and  Henry  L,  Garland,  for  defendants. 

Morgan,  J.    Plaintiff  sold  to  Eaton   &  Barstow,   commercial  co- 
partners residing  in  the  city  of  ^ew  Orleans,  a  certain  plantation. 
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situate  in  the  parish  of  St.  Landry.  The  cousideiMtion  of  the  sale  was 
part  cash  and  part  in  promissory  notes.  In  so  far  as  Eaton  was  con- 
cerned the  purchase  was  made  by  Barstow  under  a  power  of  attorney. 
The  notes  given  were  made  in  solido  by  the  makers.  Since  the  sale 
Barstow  has  been  living  in  St.  Landry ;  Eaton  lives  in  New  Orleans. 

This  suit  was  instituted  in  January,  1872.  Its  object  is  to  recover 
from  the  defendantsy  in  solido,  the  amount  of  one  of  the  notes  for 
$10,000,  which  formed  a  part  of  the  purchase  price,  less  S'>me  payments 
thereon,  which  the  petition  admits  have  been  made;  to  cause  his 
mortgage  and  vendor's  privilege  on  the  land  sold,  and  which  was  in 
possesi^ion  of  the  defendants  at  the  time  the  suit  was  instituted,  to  be 
recognized,  and  asking  that  the  same  be  sold  to  satisfy  his  debt. 

Barstow  was  served  personally  in  the  parish  of  St.  Landry.  Eaton 
was  served  by  leaving  a  copy  of  the  petition  and  citation  at  his  dom- 
icile in  the  city  of  New  Orleans.  Neither  party  filed  answers.  Default 
was  entered  against  them.  The  default  was  confirmed  and  made  final, 
and  a  judgment  rendered  against  them  in  solido  for  $10,000,  with  in- 
terest at  eight  per  cent,  from  first  January,  1870,  less  the  following 
credits :  $800  interest  paid  first  January,  1871 ;  $3000  paid  February 
6,  1871;  $2000  paid  twenty -fourth  February,  1871,  and  $500  paid 
March  18,  1871.  He  was  also  decreed  to  have  a  special  mortgage  and 
vendor's  lien  on  the  property  sold,  and  it  was  ordered  that  the  prop- 
erty be  seized  and  sold  according  to  law,  for  an  amount,  in  cash,  suffi- 
cient to  pay  the  mortgage  note  sued  on,  with  costs,  and  all  mortgage 
notes  then  due  and  unpaid,  and  bearing  upon  the  property,  and  on  a 
term  of  credit  to  correspond  with  the  installments  of  the  purchase 
price  yet  to  fall  due,  to  wit :  $10,000  due  January  1,  1873. 

From  this  judgment  Eaton  appealed.  He  made  Barstow  a  party  to 
the  appeal,  who,  in  his  turn,  in  this  court,  prays  that  the  judgment  be 
reversed.  As  regards  him,  we  can  not  interfere.  He  has  not  appealed^ 
and  we  have  no  authority  to  question  a  judgment  rendered  against 
him  of  which  he  does  not  complain.  It  is  true,  as  above  stated,  that 
in  this  court,  in  answer  to  the  appeal  taken  by  his  codefendant,  he 
prays  that  the  judgment  of  the  district  court  be  reversed  and  the  case 
remanded  for  a  new  trial,  but  this  is  not  an  appeal  which  must  be 
applied  for  and  granted  by  the  district  judge.  In  fact,  he  is  a 
co-appellee,  and  between  appellees,  the  judgment  is  not  to  be  dis- 
turbed. 

Eaton  contends  that  the  judgment  must  be  reversed  as  to  hini> 
because  he  is  a  resident  of  the  parish  of  Orleans,  and  the  District 
Court  of  the  parish  of  St.  Landry  was  without  jurisdiction  over  bim^ 
He  relies  upon  article  162  C.  P. ;  21  An.  258;  23  An.  255. 

In  our  opinion  the  case  is  governed  by  article  163  C.  P. ;  2  N.  S^ 
374;  4  L.  240;  3  An.  637;  15  An.  346.     And  it  can  not  be  distinguished 
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irom  the  oaae  of  Gtoneres  v.  Simon,  21  An.  653,  which  followed  the  de- 
^isiona  above  quoted,  all  of  which  maintained  the  juriadiction  of  the 
court  of  a  parish  where  the  property  waa  sought  to  be  made  liable  in 
a  hypotheoary  action. 

He  contends  that  the  judgment  under  appeal  has  none  of  the  char- 
acteristics of  a  real  or  hypothecary  action ;  that  it  is  strictly  in  perso' 
fMm,  recognizing  the  existence  of  the  mortgage,  and  to  support  the 
proposition,  that,  under  such  circumstances,  the  defendant  must  be 
aued  at  his  domicile,  he  refers  to  several  authorities.  We  do  not  con- 
test the  correctness  of  the  decisions  referred  to.  But  we  think  the 
learned  counsel  for  the  appellant  is  mistaken  in  his  conclusion  that  the 
Judgment  in  question  has  none  of  the  characteristics  of  an  hypothe- 
cary action.  The  prayer  of  the  petition,  in  terms  is,  that  the  property 
described  be  declared  subject  to  the  mortgage,  and  that  it  be  sold  to 
satisfy  the  same. 

His  second  objection  is  that  the  judgment  was  rendered  for  more 
than  the  petition  claimed.  It  seems  to  be  conceded  that  credit 
was  not  given  in  the  judgment  of  $2000  paid  on  the  note  of  the 
fifteenth  February,  1871,  and  in  this  the  appellant  has  cause  to  com- 
plain. The  appellee  contends  that  he  has  entered  a  remiititur  for  this 
amount.  But  this  does  not  appear  in  the  transcript  of  appeal,  and 
although  it  appears  by  a  document  attached  to  appellee's  answer  to  the 
appeal,  to  have  been  filed  in  the  Recorder's  office,  this  is  not  sufficient ; 
we  can  not  notice  it.  The  remittitur  should  have  been  entered  before 
the  judgment  was  signed,  and  should  have  appeared  in  the  transcript. 
This,  however,  is  no  ground,  for  the  reversal  ot  the  judgment.  It  is  a 
good  ground  upon  which  to  reduce  it. 

He  next  contends  that  the  suit  was  prematurely  brought,  before  the 
compliance  on  the  part  of  the  plaintiff  with  his  stipulations  in  the  act 
of  sale  as  to  the  last  installment  of  $10,000.  The  act  provides  that  the 
note  shall  not  be  due  and  payable  until  Gantt  shall  have  made  a  satis- 
factory title  to  a  certain  portion  of  the  property  sold  by  him  to  the 
defendants,  and  which  he  had  purchased  at  sheriff's  sale,  in  the  suit  of 
Bentley  t;.  McCamet,  and  the  mortgage  resultiog  from  the  judgment 
of  Garland  v.  King  and  Gantt  should  have  been  removed.  There  was 
error  in  that  portion  of  the  judgment  which  ordered  the  property  to  be 
sold  on  a  term  of  credit  to  meet  this  payment.  The  amount  was  not 
due,  and  might  never  become  due.  But  this  defect  in  the  judgment 
may  be  corrected  here. 

It  is  further  contended  that  the  property  having  been  purchased  for 
planting  purposes,  the  partnership  was  an  ordinary  one,  and  that  the 
defendants  are  bound  jointly,  and  not  in  solido. 

Real  estate  purchased  by  commercial  partners,  does  not  make  the 
partners  commercial  partners  with  reference  to  the  estate  purchased ; 
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they  are  ordinary  partners.    Bat  while  the  partnership  may  be  an  ordi- 
nary one,  the  oblis^ations  of  the  partners  with  reference  to  the  parohaee^ 
of  the  estate  may  be  solidary.     Parties  may  bind  themselves  as  they 
see  fit,  and  as  they  bind  themselves  so  mast  they  be  held.     We  see  no 
reason  why  the  purchasers  of  property  can  not  bind  themselves  in 
solido  for  the  payment  of  the  price.    He  contends  that  the  act  of  sale 
does  not  stipulate  solidarity.     Bat  the  notes  do,  and  this  is  snfflcient 
He  contends  farther  that  Barstow  had  no  right,  as  agent  of  John  Eaton,. 
to  stipulate  the  solidarity  of  his  obligation.     This  was  a  matter  of 
special  defense  which  he  should  have  set  up  in  answer  to  the  demand 
which  was  made  upon  him.    It  can  not  be  urged  as  error  to  a  judgment 
rendered  and  confined  by  default.    Neither  was  it  necessary,  as  is  con- 
tended, that  he  should  have  introduced  the  power  of  attorney  from. 
Eaton  to  Barstow  under  which  the  plantation  was  purchased.    The  act 
of  sale,  which  was  offered  in  evidence,  contained  the  recital  of  the 
power  of  attorney,  and  as  the  power  was  not  denied,  the  act  was  sofB- 
cient  to  prove  what  it  related. 

The  last  ground  urged  for  a  reversal  of  the  judgment  is  that  the 
plaintiff  failed  to  produce  the  last  note  of  $10,000,  which  he  alleges 
he  had  in  his  possession,  and  on  which  the  judgment  ordered  the  saie- 
of  the  property.  The  answer  to  this  objection  is,  we  think,  that  suit 
was  not  institated  on  this  note,  and  that  the  property  is  not  ordered  to 
be  sold  to  pay  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  as  to  the  defendant  Barstow  be  affirmed.  It  is 
further  ordered  that  as  to  the  defendant  Eaton  it  be  amende<l  by 
reducing  the  judsrment  on  the  note  sued  on  two  thousand  dollars  in> 
addition  to  the  sums  already  credited  thereou ;  and  that  as  to  that 
part  of  the  judgment  which  decrees  the  sale  of  the  property  to  be  madeoo* 
a  credit,  in  order  to  meet  the  payment  of  the  last  note  of  $10,000,  forming 
part  of  the  purchase  price,  that  it  be  amended  so  as  to  make  it  oorre* 
spend  with  the  terms  of  the  sale,  to  wit:  until  the  plaintiff  shall  have 
made  a  satisfactory  title  to  the  sixty-eight  acres  of  land  purchased  by 
him  at  sheriff^s  sale,  in  the  suit  of  Bentley  v.  McCamet,  and  the  mort- 
gage resulting  from  the  judgment  of  Garland  v.  Ring  and  Q-antt  shall 
have  been  removed. 

It  is  lurther  ordered  that  as  between  the  plaintiff  and  appellee  and 
Eaton,  the  costs  be  borne  by  the  appellee. 
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No.  805. 

Georgb  W.  Banker  v,  Charles  Durand,  Jr.,  et  al. 

The  plea  of  prescription,  filed  by  the  administrator,  can  not  extend  Its  benefits  to  the  heira 
of  age  and  the  widow.  As  to  the  snooession  and  the  minors,  it  doe»— their  interest  being^ 
in  the  succession,  and  the  succession  being  represented  by  the  administrator,  whose 
duty  it  is  to  interpose  any  legal  defense  in  his  power  to  a  salt  in  which  the  succession- 
he  represents  is  interested. 

Where  the  heirs  neither  expressly  nor  tacitly  have  accepted  unconditionally  the  snccession 
of  their  ancestor,  but  where,  ou  the  contrary,  on  their  being  sued,  they  expressly  circum- 
scribed their  liability,  as  they  had  a  right  to  do,  to  the  value  of  their  ancestor's  estate,  a 
Judgment  which,  under  such  circumstances,  condemns  them  personally  is  erroneous. 

In  the  laws  of  the  United  States  or  proclamations  of  the  President  prohibiting,  during  the 
late  war,  any  intercourse  and  trade  between  persons  residing  within  the  Federal  and 
Confederate  lines,  there  is  nothing  which  could  prevent  a  French  ciUxen  from  acknowl- 
edging a  debt  and  agreeing  to  pay  it,  and  mortgaging  his  property  to  secure  its  payment. 

APPEAL  from  the  Third  Judicial  District  Court,  pariah  of  St. 
Martin.  Trains  J.  Edward  Simon,  for  plaintifif  and  appellee.  J. 
B.  Mouton  and  Z.  F,  Faurnet,  for  defendants  and  appellants. 

Morgan,  J.  Charles  Darand,  a  French  citizen,  died  in  the  parish 
of  St.  Martin  on  the  twenty-sixth  Noveoaber,  1870.  He  left  a  widow 
and  several  children,  ot  whom  several  were  minors  and  some  majors, 
and  one  was  an  absentee.  The  widow  notified  the  probate  court  of 
the  parish  of  St.  Martin  of  her  husband's  death,  and  prayed  to  be 
allowed  to  qnalify  as  natural  tutrix  to  her  minor  children,  and  asked 
for  the  appointment  of  an  under  tutor.  Her  petition  was  granted,  and 
an  inventory  was  ordered  to  be  taken  of  the  succession  of  her  husband. 
Both  tutrix  and  the  under  tutrix  took  the  oath  required  by  law  on  the 
thirty -first  December,  1870.  Tiie  inventory  was  taken  on  the  twen- 
tieth December,  1870.  Among  the  property  of  the  deceased,  men- 
tioned in  the  inventory,  was  a  plantation  situate  in  the  parish  of  St. 
Martin. 

Banker,  the  plaintifif,  a  resident  of  the  parish  of  Orleans,  instituted 
proceedings  via  executiva  against  the  above  mentioned  property  on  the 
thirty-first  December,  1870,  claiming  to  be  the  owner  of  two  promis- 
sory notes,  drawn  by  Durand  to  his  own  order  and  by  {lim  indorsed, 
each  for  the  sum  of  $7500,  dated  New  Orleans,  third  May,  1862,  and 
payable  respectively  on  the  third  July,  186:3,  and  on  the  first  May, 
1864,  with  interest  at  eight  per  cent,  per  annum  from  maturity  till 
paid,  to  secure  the  payment  of  which,  together  with  counsePs  fees  at 
the  rate  of  five  per  cent.,  he  mortgaged  the  property  referred  to.  He 
prayed  for  an  order  of  seizare  and  sale  against  the  property  for  the 
anaount  alleged  to  be  due  on  said  note  at  the  tiiue  the  suit  was  insti- 
tuted. He  cited  the  heirs  of  age  residing  in  the  State  personally,  the  one 
rending  abroad  throu^  a  curator,  and  the  minors  through  their  tutrix. 

Subseqasntly,  to  wit:  on  the  thirteenth  Maireh,  1871,  he  changed  his 
proceedings  from  the  via  exeouUva  ta  the  via  <n%Unaria,  and  the  same 
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parties  were  again  proceeded  againsti  as  widow,  tatrix  and  heirs,  and 
again  cited  in  the  manner  prescribed  by  law.  The  widow  and  tatrix 
filed  a  general  denial.  The  heirs  of  age  denied  any  indebtedness,  and 
farther  denied  that  they  coald  be  made  responsible  for  their  ancestor's 
•debts,  whose  saooession  they,  in  their  answer,  accepted  only  with 
benefit  of  inventory.    This  answer  was  filed  on  thirteenth  April,  1871. 

Sabseqaent  to  these  proceedings,  an  administrator  was  appointed  to 
the  succession  of  Darand.  He  appeared  in  the  suit,  and  pleaded  the 
prescription  of  five  years.  The  other  defendants  do  not  make  the  plea. 
As  regards  the  heirs  of  age  and  the  widow,  the  plea  can  not  extend  its 
benefits  to  them.  As  to  the  succession  and  the  minors,  it  does,  their 
interest  being  in  the  succession,  and  the  succession  being  represented 
by  an  administrator — for  it  will  be  observed  that  the  widow  did  not 
■ask  to  administer  the  succession  of  her  deceased  husband  as  natural 
tutrix  to  her  minor  children;  she  merely  asked  to  be  confirmed  as 
their  natural  tutrix,  and*,  as  tutrix,  to  cause  an  inventory  of  the  prop- 
•erty  left  by  her  deceased  hasband  to  be  taken.  The  administrator 
was  qualified  only  a  short  time  before  the  plea  of  prescription  was 
filed;  and,  in  his  brief,  counsel  for  appellee  doubts  '*  that  an  adminis- 
trator, made  so  only  two  days  before  the  judgment  was  signed,  not 
«  party  therefore  to  the  sait,  without  interest  in  the  suit,  can  be 
allowed  to  come  in  by  appeal  to  urge  such  defense."  We  think  differ- 
•ently.  The  administrator  could  make  no  appearance  until  he  was 
duly  qualified,  and,  when  qualified,  it  was  his  duty  to  interpose  any 
•defense  to  a  suit  in  which  the  succession  he  represented  was  submitted, 
which  the  law  placed  in  his  hands ;  and  as,  by  the  law,  he  could  have 
filed  the  plea  in  this  Court  at  any  time  before  the  case  was  instituted, 
we  do  not  see  how  he  could  have  been  deprived  of  the  right  of  filing 
the  plea  before  any  judgment  had  been  rendered  in  the  court  of  the 
first  instance,  even  if  his  right  to  do  so  had  been  contested,  which  we 
do  not  find  from  the  record  was  done. 

As  we  have  heretofore  seen,  the  notes  sued  on  fell  due  respectively 
ou  the  first  July,  1863,  and  first  May,  1864.  On  one  of  the  notes,  a 
payment  is  alleged  to  have  been  made  on  the  twentieth  November, 
1865 ;  on  the  second,  a  payment  is  alleged  to  have  been  made  on  the 
twenty-sixth  March,  1869.  The  demand  is  for  the  balance  due  on  the 
notes. 

In  our  opinion  the  letter  of  Durand  of  the  seventeenth  December, 
1866,  to  North,  Dnthil  &  Co.,  and  his  letter  to  G.  W.  Banker,  Jr.,  of 
twenty-fourth  December,  1867,  are  acknowledgments  of  the  debt,  and 
take  the  case  out  of  prescription.  In  the  first  letter,  after  expressing 
his  disappointment  at  the  result  of  his  crop,  he  says:  *'  Done  je  me 
trouve  dans  Timpossibilit^  de  payer  cette  ann^e  les  $7500  que  je  dois 
a  M.  Duthil      J^ai  sujet  d^esp^rer  que  je  serai  plus  heureux  dans  le 
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pToduit  de  ma  r^colte  prochaine.  Ainsi,  mea  chera  MesBieura,  je  Toas 
prie  de  m*accorder  an  an,  en  vons  payant  lea  iDt^r^ta  k  F^b^anoe  de 
«ette  dette.  Avec  Feapoir  que  voaa  adh^rez  k  ma  demande^  et  conflant 
dana  lea  bonnea  dispoaitiona  d'anciena  amia,  Dathil,  je  aniai'^  etc.  Thia 
was  an  acknowledgment  of  the  debt,  a  confeaaion  of  hia  Inability  to 
pay,  the  expreaaion  of  a  hope  that  he  would  be  able  to  pay  the  follow- 
ing year,  a  proniiae  to  pay  tlie  intereat,  and  a  requeat  for  indulgence. 

The  same  may  be  aaid  with  regard  to  hia  letter  to  Meaara.  Q.  W. 
Banker  &  Co.  of  the  twenty-sixth  December,  1867.  He  aaya:  '^Votre 
lettre  du  aeizi^me  courant,  m'eat  parvenne  hier,  par  laquelle  youa  me 
demandez  lea  paiementa  de  mes  billeta  $7500.  Je  n'ai,  comme  toat 
notre  pays,  fait  ancun  revenu  cette  ann^e  par  rapport  k  I'inondation 
pour  une  partie  dea  mes  cannea,  et  le  ravage  dea  chenillea  dana 
mon  cotton.  II  faat  que  je  aoia  ici  par  le  premier  de  Janvier  prochain, 
pour  r^gler  avec  mea  affranchia,  et  renoaveler  leura  contrata  pour  la 
prochaine  ann^e,  la  quelle  doit  me  produire  audeaaua  de  troia  centa 
boncauda  de  aucre.  •  •  •  •  Anaaitdt  cea  tribulationa  termin^ea, 
je  deacendrai  en  ville^  ce  qui  arrivera  dana  lea  premiere  joora  de 
Janvier  prochain ;  et  1^  je  feral  tout  mon  poaaible  pour  r^pondre  k 
▼otre  demande.*' 

It  ia  contended  that,  in  the  ftrat  letter,  mention  ia  made  of  a  debt  due  to 
Duthil,  and  it  ia  anggeated  that  it  ia  not  the  debt  due  to  Dnthil  which 
18  Bought  to  be  enforced.  But  thia  ia  explained  by  the  teatimony, 
received  without  objection,  by  which  it  appears  that  the  notea,  aued 
^n  originally,  belonged  to  Dupaaaenr ;  that  they  were,  by  him,  trana- 
ferred  to  North,  Dutl)il  &  Co.,  and  by  them  tranaferred  to  Banker. 

The  plea  of  preacription  can  not  prevail. 

The  next  objection  ia,  that  Mrs.  Durand,  when  cited  aa  tutrix  of  her 
minor  children,  had  not  been  legally  confirmed  in  their  tatorahip. 

In  thia,  there  ia  error.  The  suit  via  executiva  waa  instituted  on  the 
ihirty-flrat  December,  1870.  On  the  aame  day  the  tatriz  qualified. 
Thia  waa  aufflcient.  But  long  after,  when  the  proceeding  waa  changed 
to  the  via  ardinaria^  ahe  was  again  cited.  This  waa  done  after  ahe  had 
taken  her  oath. 

The  next  defenae  is  that  heira,  under  benefit  of  inventory,  can  not 
be  held  reaponaible,  peraonally,  for  the  debta  of  a  ancceaaion.  To  a 
certain  extent  thia  ia  true.  Heira  are  not  responsible,  beyond  the 
amount  of  the  property  which  they  inherit,  for  the  debta  of  their  ancea- 
tor,  provided  they  accept  with  the  benefit  of  inventory.  They  may 
renounce.  They  may  accept  purely  and  aimply;  they  may  accept 
anconditionally,  and  thia  they  may  do  at  any  time,  unleaa  they  have 
done  aome  act  which  precludea  them;  and  thia  tacitly  when  they 
do  aome  act  which  neceaaarily  auppoaea  their  intention  to  accept,  and 
which  they  would  have  no  right  to  do  but  in  their  quality  aa  heirs. 
33 


514  SUPREME  COURT  OF  LOUISIANA, 

Banker  v.  Darand,  Jr.,  et  al. 

They  accept  expresaly  when  they  assame  the  quality  of  heir  in  an 
unqualified  manDer,  in  some  authentic  or  private  iustrument,  or  in 
some  judicial  proceeding. 

In  the  case  at  bar,  neither  expressly  nor  tacitly  have  the  heirs 
accepted,  unconditionally,  the  succession  of  their  ancestor.  On  the 
contrary,  when  sued,  they  expressly  circumscribe  their  liability,  aa 
they  had  the  right  to  do,  to  the  ralue  of  their  ancestor's  estate.  The 
judgment,  therefore,  wliich  condemns  them  personally,  is  erroueons. 

TLe  last  objection  is,  that  the  contract  between  Duraud  and  Dapas- 
seur,  on  which  plaintiff^s  claim  refits,  was  entered  into  in  disregard  of 
the  laws  and  proclamations  prohibiting,  during  the  late  war,  any  inter- 
course and  trade  between  persons  residing  within  the  Federal  and 
Confederate  lines. 

The  debt  was  created  on  the  third  May,  1862,  at  New  Orleans.  The 
debtor,  ut  least,  was  a  citizen  of  France,  and  we  know  of  no  law  of  the 
United  States  or  proclamation  of  the  President,  which,  at  that,  or  any 
other  time,  proliibited  a  French  citizen  from  acknowledging  a  debt, 
and  agreeing  to  pay  it,  and  mortgaging  his  property  to  secure  ita 
payment. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  so  amended  as  to  limit  the  liability  of  the  heirs  of 
Durand  to  the  value  of  the  estate  of  Charles  Duraud ;  and  that,  as  thus 
amended,  the  judgment  be  affirmed  ;  the  costs  in  the  court  below  to  be 
paid  by  appellants ;   the  costs  here  to  be  paid  by  appellee. 

Rehearing  refused. 


No.  802. 
Fanny  E.  Lemoine,  Wife,  v.  James  Powers. 

The  remaining  portion  of  the  unpaid  price  of  community  property  aoquirctl  during  msrriag!*. 
is  a  community  debt,  and  this  debt  is  secured  by  the  vendor's  privilege.  Where  thii 
privilege  existed  anterior  to  the  wife's  tacit  mortgage,  which  commenced  only  from  the 
time  lier  husband  became  her  debtor,  it  can  not  ot  course  be  controlled  by  it. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry  Tlwmas  H.  Letoie,  acting  judge.  Henry  L.  Garland,  toi 
plaintiff  and  appellant.  J,  J,  Morgan,  for  defendant  and  appellee. 
Joseph  M,  Moore,  for  warrantor, 

Morgan,  J.  Plaintiff  alleges  that  on  the  twenty-fifth  August, 
1865,  her  husband  received  $1000,  and  on  the  thirtieth  August 
$4212  56,  in  all  $5212  56;  all  of  which  was  money  belonging  to  ber. 
That  she  obtained  judgment  against  ber  husband  for  this  sum,  a  gieat 
part  of  which  remains  unsatisfied. 

She  brings  suit  against  the  defendant,  alleging  that  he  holds  prop- 
erty upon  which  she  has  n  tacit  mortgage,  recorded  in  accordance 
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with  the  reqairements  of  the  law^  for  the  restitution  of  this  debt  due 
her  by  her  husband. 

Daring  their  marriage  (twenty-eighth  January,  1857,)  plaintiff's 
husband  purchased  a  plantation  from  Taylor,  in  part  payment  of 
which  he  gave  Ins  promissory  notes  secured  by  mortgage  and  vendor's 
privilege  on  the  property  sold.  The  notes  were  not  paid  at  maturity. 
They  were  sued  upon;  judgment  was  rendered  against  him;  the 
property  mortgaged  was  sold  in  satisfaction  thereof  by  the  sheriff, 
and  was  purchased  by  Donnell;  D<)unell  sold  to  Powers. 

The  property  was  acquired  during  marriage;  it  was  therefore  com- 
mnnicy  property.  The  remaining  portion  of  the  unpaid  price  was  a 
community  debt.  This  debt  was  secured  by  the  vendor's  privilege; 
this  privilege  existed  anterior  to  the  wife's  tacit  mortgage,  which 
commenced  only  from  the  time  her  husband  became  her  debtor,  and 
can  not  be  controlled  by  it. 

Tfie  judgment  appealed  from  is  correct.  It  is  therefore  affirmed, 
with  costs. 


No.  811. 
Elizabkth  McWaters,  Wife,  et  al.  v.  Arpha.  M.  Smith,  et  al.  ^5 


^  Jadgment  can,  of  coarse,  be  eiiforcod  pending  a  devolative  appeal,  and  the  reveal  of  the 

Judgini'ut  iu  no  raanaer  impairs  a  sale  nuitle  under  the  oxeoution,  hut  the  ri^fht  of  the 

aaccessfnl  appellant  is  against  the  proceeds. 
MThen,  on  the  rendition  of  a. judgment,  or  immediately  thereafter,  an  order  for  a  devolutive 

appeal  is  obtained,  the  party  obtaining  it  is  not  bound  to  give  the  bond  immediately  in 

order  t<>  preserve  hi^  right  to  said  appeal. 
A  devolutive  appeal  may  be  taken  at  any  time  within  twelve  months,  and  this  right  is  in  no 

mauner  affected  by  any  disposition  the  Judgment  creditor  may  choose  to  make  of  hia 

Judgment. 
If  a  sale  should  take  place  pending  a  devolutive  appeal,  and  said  appeal  taken  within  twelve 

months,  it  is  considered  pending  from  the  time  when  the  judgment  was  rendered. 
The  Judgment  can  not  have  effect  on  the  thing  sold,  but  operates  on  the  proceeds.    The 

plaintiff  i^  entitled  to  the  amount  of  the  difference  between  the  proceeds  of  the  sale  of 

her  property  ponding  tlie  appeal  and  the  amount  of  the  final  Judgment  oblained. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.  DoneUou  Caffcry,  for  plaintiffs  and  appellants.  F.  Gates 
aud  B.  J\r.  McMillan,  for  defendants  and  appellees. 

Wyly,  J.  On  third  November,  1866,  Mrs.  Arpha  M.  Smith  obtained 
Jadgment  in  the  district  court  a^^ainst  the  plaintiff,  Mrs.  McWaters,  for 
^20,872  3*2,  with  a  recognition  of  a  mortgage  on  the  land  described  in 
the  perition. 

From  this  judgment  a  devolutive  appeal  was  taken.  This  Court 
reversed  the  judgment,  and  remanded  the  case  for  new  trial,  with 
certain  instructions.  At  the  trial  on  the  remandment  Mrs.  Smith  only 
liad  judgment  against  Mrs.  M^Waters  for  about  $4205. 
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In  the  meantime,  that  is  to  aay,  between  the  time  of  the  rendition  of 
the  first  judgment  by  the  district  coart  and  the  time  of  its  reversal  by 
this  court,  Mrs.  Smith  caused  execution  to  be  issued  on  the  jadgment 
which  she  had  against  Mrs.  Mc Waters,  and  pnrcliased  thereunder  the 
plantation  hypothecated  and  against  which  the  foreclosure  of  the  mort- 
gage was  ordered,  bidding  therefor  $21,050,  which  sum  was  credited 
on  the  execution. 

Subsequently,  to  wit :  on  the  tenth  day  of  June,  1870,  Mrs.  Smith, 
by  notarial  act,  transferred  this  property  to  her  son-in-law,  William 
W.  Johnson,  for  $10,000,  stated  in  the  act  to  be  cash,  and  $2500  on 
credit,  evidenced  by  two  notes  executed  by  the  purchaser. 

After  judgment  in  the  district  court  on  the  remandment,  wherein  the 
claim  of  Mrs.  Smith  was  reduced  fiom  $20,872  32  to  $4205  32,  Mrs. 
Mc  Waters  brought  this  suit  to  recover  from  her  $15,055  51,  the  differ- 
ence between  the  amount  of  her  bid  for  the  property  and  the  amount 
subsequently  ascertained  to  be  due  her.  She  also  sued  to  annnl  the 
sale  to  Johnson  on  the  grounds  of  simulation  and  fraud,  claiming  a 
vendor's  privilege  on  the  property  in  controversy. 

The  court  dismissed  the  suit,  and  the  plaintiff,  Mrs.  McWaters, 
appeals. 

Of  course  a  judgment  can  be  enforced  pending  a  devolutive  appeal, 
and  the  reversal  of  the  judgment  in  no  manner  impairs  the  sale  made 
under  the  execution;  but  the  right  of  the  successful  appellant  is 
against  the  proceeds. 

Therefore  Mrs.  McWaters  may  demand  the  proceeds  of  the  sale  of 
her  property  (beyond  the  amount  subsequently  ascertained  to  be  doe) 
which  was  sold  pending:  her  devolutive  appeal.  But  Mrs.  Smith  con- 
tends that,  as  Mrs.  McWaters  had  not  completed  her  devolutive  appeal 
by  giving  bond  till  after  the  adjudication  of  the  property  to  herself 
under  her  judgment,  there  was  no  appeal  pending  at  the  time  of  the 
sale;  that  the  judgment  was  acquiesced  in,  and  therefore  res  judicata. 
Consequently  she  is  precluded  from  recovering  the  amount  claimed. 
This  is  a  fallacy. 

When  the  judgment  was  rendered,  or  immediately  thereafter,  Mra. 
McWaters  obtained  an  order  for  a  devolutive  appeal.  She  was  not 
bound  to  give  the  bond  immediately,  in  order  to  preserve  her  right  to 
a  devolutive  appeal.  A  devolutive  appeal  may  be  taken  at  any  time 
within  twelve  months,  and  this  right  is  in  no  manner  affected  by 
any  disposition  the  judgment  creditor  may  choose  to  make  of  his 
judgment. 

The  judgment  of  the  Supreme  Court  is  only  such  jadgment  as  the 
inlerior  court  should  have  rendered,  and  it  determines  the  rights  of 
the  parties  as  they  stood  at  the  time  the  suit  was  instituted. 

If  a  sale  should  take  place  pending  a  devolutive  appeal,  and  if  taken 
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within  twelve  mooths,  it  is  considered  pending  from  the  time  the  judg- 
ment waB  rendered,  the  judgment  can  not  have  effect  upon  the  thing 
sold,  but  only  on  the  proceeds — the  plaintiff  in  execution  will  be  liable 
to  the  succesBful  appellant  for  the  amount  of  the  proceeds. 

The  plaintiff  is  entitled  to  a  judgment  against  the  defendant,  Mrs. 
Smith,  for  $15,055  51,  the  amount  of  the  differeuce  between  the  pro- 
ceeds of  the  sale  of  her  property  pending  the  appeal  and  the  amount 
of  the  final  judgment  obtained  by  Mrs.  Smith. 

It  is  useless  to  inquire  whether  this  debt  is  secured  by  a  vendor's 
privilege,  as  ic  would  be  without  effect  as  to  third  parties  for  want  of 
registry;  and,  therefore,  this  question  may  be  laid  out  of  view,  until 
it  is  ascertained  whether  the  sale  of  the  property  to  Johnson  by  Mrs. 
Smith  is  valid. 

This  sale  is  now  attacked  on  the  grounds  of  simulation  and  fraud. 
An  examination  of  the  evidence  satisfies  us  that  there  was  neither 
simulation  nor  fraud. 

It  is  proved  that  the  S10,000,  acknowledged  in  the  deed  as  cash  paid, 
was  really  the  amount,  in  part,  ot  a  debt  due  the  wife  of  William  W. 
Johnson  by  Mrs.  Smithy  and  that  the  latter  received,  in  lieu  of  the 
cashy  the  receipt  of  Mrs.  Johnson  for  said  amount.  For  the  balance  of 
the  price,  Johnson  executed  his  notes  for  $2500. 

So  far  as  concerned  Mrs.  Smith,  this  receipt  of  her  creditor,  tendered 
by  Johnson,  was  equivalent  to  cash.  It  is  just  as  valid  as  if  Johnson 
had  paid  over  to  her  in  cash  the  $10,000  and  she  had  returned  it  to 
him  in  payment  of  her  indebtedness  to  the  wife  of  Johnson,  which  he 
had  the  right  to  collect.  The  sale  to  Johnson  was  virtually  for  $10,000 
cash  and  $2500  on  credit,  evidenced  by  his  notes;  and  the  whole  trans- 
action was  undoubtedly  made  in  good  faith  by  all  parties.  We  con- 
clude, therefore,  that  the  sale  was  valid,  and  that  plaintiff  must  fail  in 
this  part  of  her  demand. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua,  dis- 
missing plaintiff's  demund,  be  annulled;  and  it  is  now  ordered  that 
plaintiff,  Mrs.  McWaters,  recover  judgment  against  the  defendants 
Mrs.  Smith,  for  fifteen  thousand  and  fifty-five  dollars  and  fifty-one 
cents,  with  legal  interest  thereon  from  the  fifth  January,  1867,  and  all 
costs. 

It  is  further  ordered  that  the  revocatory  demand  against  William. 
W.  Johnson  be  rejected,  and  there  be  jndgment  quieting,  his  title. 

Behearing  refused. 
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No.   810. 

^   618 

110  ^57  M.  T.  GoRDT  V.  P.  A.  Veazby. 

Where  plidntiff  excepted  to  the  ruling  of  the  court  a  qua  which  permitted  the  defendant  to 
estahliflh  hy  witnesses  the  value  of  certain  items  of  the  ^ork  sued  on  by  plaintiff  co  tiie 
ground  that  plaintiff  having  sued  for  the  value  of  the  work  as  a  whole,  without  aetdiif 
any  specific  value  on  its  separate  items,  and  the  defendant  having  substantially  accepted 
in  his  answer  the  issue  presented,  the  testimony  offered  was  not  confined  to  said  iasiMi 

Held— That  the  exception  was  not  well  founded.  The  sum  total  of  the  bill  sued  on  \mikg 
comi>o8ed  of  various  items,  it  was  competent  for  the  defendant  to  show  by  witnesses  the 
separate  value  of  each  of  the  items  which  made  up  the  aggregate  work  in  order  that  the 
eorrectness  of  the  general  charge  might  be  properly  arrived  at. 

A  party  for  whom  work  has  been  done  on  a  certain  building  is  not  barred  ftxmi  offering  any 
proof  of  damage  on  account  of  the  unskillfnlness  of  the  work  because  of  his  having 
taken  possession  of  the  building. 

The  testimony  of  a  witness  to  establish  that  plaintifi  had,  before  the  institnting  of  Ussoit. 
presented  to  the  defendant  a  bill  in  which  he  charged  less  for  his  work  than  the  amooat 
for  which  he  has  sued,  was  properly  received. 

APPEAL  from  the  Third  Judicial  District  Coart,  parish  of  Iberia. 
Train,  J.     Caffery  (&  Foster^  and  X.  H,  Montanye,  for  plaintiff  and 

> 

appellaut.    Joseph  A,  Breaux^  for  defendant  and  appellee. 

Morgan,  J.  Plaintiff  took  his  bill  of  exception  to  the  ruling  of  tbe 
«ourt  which  permitted  the  defendant  to  establish  by  witnesses  the 
value  of  certain  items  of  the  work  sued  for  by  plaintiff  on  the  gronod 
that  h living  sued  for  the  value  of  the  work  as  a  whole,  without  setting 
any  specific  value  on  the  separate  items  of  the  work^  and  the  defend- 
ant having  substantially  accepted  in  his  answer  the  issue  presented, 
the  testimony  offered  was  not  confined  to  the  issue,  but  was  calculated 
to  takf  him  (plaintiff)  by  surprise. 

If  the  testimony  offered  could  have  the  effect  of  taking  plaintiff  by 
surprise,  this  might  have  been  aground  for  apply  ing  for  a  continuance, 
but  it  was  no  ground  upon  which  the  reception  of  the  testimony  could 
be  successfully  objected  to.  The  sum  total  of  the  bill  sut^d  on  is  com- 
posed of  various  items.  It  was  competent  for  the  defendant,  to  show, 
by  witnesses,  the  separate  value  of  each  of  the  items  which  muJe  up 
the  aggregate  work  in  order  that  the  correctness  of  the  general  charge 
might  be  properly  arrived  at.  The  testimony  was,  therefore,  properly 
admitted. 

The  second  exception  to  the  ruling  of  the  court  is  to  the  reception  of 
testimony  on  behalf  of  the  defendant  to  show  damages  which  he 
claimed  to  have  sustained  on  account  of  the  unskillfnlness  of  plain- 
tiff's work.  The  objection  was  that  the  defendant  was  barred  from 
offering  any  proof  of  damage  after  having  taken  possession  of  the 
building.  We  do  not  see  why  the  defendant  should  be  debarred  from 
defending  himself  against  what  he  considers  an  extravagant  demand 
for  repairs  done  to  his  property,  simply  because  he  took  possession  of 
it.  He  may  have  been  unaware  of  the  unskillful  workmanship  of  hiB 
employe  until  iifter  he  had  taken  possession  of  his  property.    He  may 
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baTe  been,  by  necessity,  forced  to  take  possession  of  his  property, 
whether  the  repairs  were  properly  done  or  not.  The  evidence  was 
properly  receiTcd. 

The  third  exception  to  the  ruling  of  the  court  was  to  his  admitting 
the  testimony  of  a  witness  to  establish  that  plaintiff  had,  before  the 
institution  of  this  suit,  presented  to  the  defendant  a  bill  in  which  he 
charged  less  for  his  work  than  the  amount  for  which  he  has  sued. 
The  ruling  was  correct.  We  do  not  see  why  a  defendant  who  is 
sued  for  the  value  of  work  done  on  his  property  should  not  be  ena- 
bled to  show  by  the  plaintiff  what  value  he  placed  upon  the  work 
immediately  after  it  was  completed.  Neither  do  we  know  any  l:iw  or 
see  any  reason  why  a  man  who  presents  a  bill  for  the  value  of  work 
done  should  be  allowed,  because  the  bill  is  not  paid,  to  sue  for  a  larger 
sum  than  the  amount  originally  claimed.  There  would  be  some  author- 
ity for  this  in  case  the  stipulation  was  that  the  work  should  be  paid 
for  the  moment  it  was  completed — the  cash  miglit  be  an  inducement 
for  a  diminution  of  price,  for  he  who  pays  later,  pays  less.  But  there 
seems  to  have  been  no  stipulation  in  this  regard  between  the  parties 
to  this  suit. 

The  fourth  exception  is  to  the  time  when  the  judgment  was  signed. 
But  this  exception  is  not  referred  to  in  appellee^s  brief,  aod,  we  pre- 
4ame,  as  it  baa  nothing  to  stand  upon,  that  it  is  abandoned. 

On  the  Merits. 

Plaintiff  contracted  to  do  certain  work  for  the  defendant  for  $650. 
ISLe  also  contracted  to  do  certain  other  work  for  which  he  was  to  receive 
BO  Stipulated  price  for  which  he  charges  $1350,  making  his  whole  bill 
42000.     He  has  received  $1 159  25,  and  ho  sues  for  the  balance,  $840  75. 

The  defense  is  that  the  work  was  not  worth  the  sum  charged,  and 
•that  it  was  not  done  in  a  workmanlike  manner. 

The  plaintiff  and  his  witnesses  (who  were  his  journeymen)  all  swear 
that  the  work  was  done }  that  it  was  done  in  a  workmanlike  manner, 
.and  that  it  was  worth  t!ie  price  charged. 

The  defendant  and  his  witnesses  swear  that  the  work  was  not  done 
in  a  workmanlike  manner,  and  that  it  is  not  worth  the  sum  charged. 
'They  say  that  the  root  leaked  and  the  work  was  not  well  done. 
Plaintiff  f^ays  that  tite  slates  were  not  good,  and  that  the  lumber  upon 
«which  they  were  placed,  as  well  as  the  lumber  used  in  other  work  done 
by  him,  was  green  and  liable  to  shrink,  and  that  the  leak  in  the  roof 
Is  attributable  to  the  shrinkage  and  to  the  breakage  of  the  slates 
oansed  by  bricks  and  shells  having  been  thrown  upon  them. 

Defendant  and  his  witnesses  say  the  leak  was  caused  by  the  unwork- 
manlike manner  in  which  the  slates  were  put  on ;  and  that  most  of  the 
amber  was  selected  by  plaintiff. 
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In  abort,  as  is  usual  in  such  oases,  each  party  and  his  witnesMS 
swear  directly  contrary  to  the  other.  Under  such  circnmatancea,  it  is 
impossible  to  do  absolute  justice  between  the  parties.  Both  complain 
of  the  judgment  of  the  district  court,  and  both  may,  perhaps,  Buffer. 
But  if  they  do,  it  is  their  own  fault.  Their  troubles  would  not  have 
been  difficult  to  arrange  had  they  made  a  contract  for  the  whole  of  the 
work,  as  they  did  for  a  portion  of  it. 

On  the  whole,  we  see  no  reason  to  distrust  the  judgment,  in  so  far 
as  relates  to  the  value  of  the  work.  There  is,  liowever,  error  in  the 
judgment,  which  neglects  to  give  a  privilege  on  the  buildiug  npoa 
which  the  work  was  done,  and,  in  this  regard,  it  must  be  amended. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  amended,  and  that  the  plaintiff  be  decreed  to 
have  a  privilege  upon  the  building  upon  which  the  repairs  were  made 
for  the  amount  of  the  judgment  rendered  in  plaintiff's  favor;  and  that, 
thus  amended,  it  be  affirmed ;  appellees  to  pay  the  cost  in  both  courts. 


No.  814. 
Elias  Lindstrum  v.  Elijah  Ewixg,  Administrator. 

Wliere  in  an  actioii  to  annul  a  Judgment  obtained  by  defendMit  aeainat  the  plaintiff  on  s 
promissory  note,  which  judgment  was  affirmed  on  appeal  to  this  court  in  1869,  it  appear* 
that  the  consideration  of  the  note  was  the  price  of  a  slave  purchased  on  the  tenth  of 
October,  1861,  this  is  sufficient  ground  for  setting  aside  the  judgment  which  is  sought  to 
be  annulled. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion,  Mcuton^  J.     M,  E,  Qirard,   for  plaintiff   and    appellee. 
Breaux  i&  King,  for  defendant  and  appellant. 

Taliafbrro.  J.  This  is  an  action  to  annul  a  judgment  obtained  by 
defendant  against  the  plaintiff'  in  a  8uit  numbered  854  of  the  docket  of 
the  District  Coart,  for  the  parish  of  Vermilion.  This  judgment  was 
affirmed  on  appeal  to  this  court,  in  September.  1869.  See  21  An  68-'). 
The  grouud  alleged  for  annulling  the  judgment  is,  that  it  was  obtained 
and  based  upon  a  promissory  note,  signed  by  the  plaintiff  as  surety  of 
one  Todd;  the  consideration  of  the  note  being  the  price  of  a  slave 
purchased  by  Todd  at  the  the  probate  sale  of  the  succession  of  Alex- 
ander McDonald,  in  October,  1861.  There  was  judgment  in  favor  of 
the  plaintiff,  annulling  the  judgment  in  the  suit  numbered  854,  Elijaht 
Ewing,  administrator  v,  G.  W.  Eool  et  al.  The  defendant  appeals.. 
The  defendant  filed  several  peremptory  exceptions  in  bar  of  the- 
plaintiff's  riglit  to  recover.  It  will  be  necessary  to  consider  only  two* 
of  these — 

''That  the  judgment  sought  to  be  annulled  is  res  judicata  and  the 
actioii  of  nullity  can  not  be  maintained  to  avoid  the  same  upon  fiMts 
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and  allegationa,  which  were  known  to  plaintiff,  and  onght  to  have  been 
pleaded  before  jadgment." 

"That  it  the  judgment  sought  to  be  annulled  had  been  obtained  bj 
fraud  and  ill-practices,  as  intimated  in  the  plaintiff's  petition,  still,  the 
action  of  nullity  can  not  be  maintained  on  that  ground,  because  if  any 
such  fraud  or  ill-practice  ever  existed  it  was  discovered  more  than  one 
year  prior  to  the  institution  of  this  suit,  and  the  suit  is  barred  by  the 
prescription  of  one  3^ ear." 

The  record  shows  that  the  judgment  sought  to  be  annulled  waa 
rendered  in  April,  1866,  and  before  the  nullity  of  contracts  founded 
upon  slave  considerations  had  been  declared  by  the  courts  of  this  State. 
That  defense  could  not  h  ive  been  known  to  the  plaintiff  here  when 
defendant  in  the  action  resulting  in  the  judgment  he  now  seeks  to 
annul.  The  plaintiff  bases  his  action  mainly  on  the  ground  of  the 
illegality  of  contracts,  where  the  consideration  was  the  price  of  slaves. 
The  prescription  of  one  year  is  not  applicable.  On  the  merits  the 
plaintiff  has  fully  made  out  his  case.  He  shows  clearly,  as  alleged  in 
his  petition,  that  he  became  a  surety  of  Todd,  on  a  note  given  by  him 
for  the  price  of  a  slave  named  Sarah,  purchased  by  Todd,  at  the  probate 
sale  of  the  estate  of  Alexander  McDonald,  on  the  tenth  of  October, 
1861.  That  he  was  sued  upon  that  note,  and  that  the  judgment  he  now 
Beeks  to  annul  was  rendered  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs.  Wainwright  v.  Bridges,  19 
An.  234,  and  many  decisions  subsequently  rendered  of  the  same  pur- 
port. 


No.  601. 
Honohe:  Dejban,  Tutor,  v.  Jacques  Arnaud. 

Judgment  was  rendered  in  this  case  on  the  fifteenth  of  January,  1861,  decreeing  that  the 
defendant  deliver  np  a  slave  to  De  sold  in  satisfaction  of  the  plaintiff's  claim,  1831,  with 
interest,  or  In  default  thereof  to  pay  the  said  sum  and  interest. 

It  is  clear  that  there  can  he  no  recovery  in  this  case,  the  plaintiff  having  set  out  hy  endeavor* 
ing  to  enforce  a  mortgage  against  a  slave  who  has  since  become  tree.  The  parties  called 
in  warranty  to  make  good  the  title  to  the  slave  are  no  longer  bound. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  St. 
Landry.    Martel^  J.    DuprS  &  Garland,  ior  plaintiff  and  appellee.. 
Swayae  dk  Moore,  Lewis  dk  Porter ,  E.  Mouton,  for  defendant. 

Taliafs^ro,  J.  In  April,  1859,  the  plaintiff  in  his  capacity  oi' 
tutor  to  the  minor  children  of  Eugene  Bercier,  deceased,  institutedf 
suit  against  the  defendant  to  enforce  the  tacit  mortgage  derived  to  the 
minors  from  their  mother,  against  a  certain  slave  named  Valsin,  then 
owned  by  and  in  possession  ot  the  defendant.  The  defendant  answered 
by  general  denial  averring  that  be  purchased  the  slave  at  a  sheriff's 
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sale  made  on  the  seventii  of  Aagust,  1852,  at  the  suit  of  one  Joseph 
Oradenego  against  Eagene  Bercier,  father  of  the  minors,  herein  repre- 
sented by  the  plaintiff.  He  alleged  that  the  pretended  judgment  of 
separation  of  property  between  the  father  and  mother  of  the  minors, 
■(according  to  the  latter  a  tacit  mortgage),  in  virtae  of  which  the 
plaintiff  was  proceeding  against  him,  was  collusive  and  fraudulent. 
He  prayed  that  Gradenego,  the  seizing  creditor,  and  Louis  Lastrappe, 
^ministrator  of  the  estate  of  Eugene  Bercier,  deceased,  the  seised 
debtor,  be  called  in  warranty ;  and  he  subsequently  called  in  Valeiy 
Meyer,  alleging  that  he  was  bound  in  solido  with  Eugene  Bercier  in 
•the  judgment  obtained  against  the  latter  by  G-radenego. 

The  judgment  rendered  on  the  fifteenth  of  January,  1861,  decreed 
that  the  defendant  deliver  up  the  slave  to  be  sold  in  satisfaction  of  the 
plaintiff's  claim  ($821)  with  interest,  or  in  default  thereof,  to  pay  the 
said  sum  and  interest.  Judgment  was  also  rendered  over  in  favor  of 
the  defendant  against  his  warrantors,  Yalery  Meyer,  and  Lastroppe, 
administrator  of  the  estate  of  Eugene  Bercier.  From  this  judgment 
Talery  Meyer  alone  appealed.  It  is  clear  there  can  be  no  recovery  in 
this  case.  The  plaintiff  set  out  by  endeavoring  to  enforce  a  mortgage 
against  a  slave  who  has  since  become  free.  The  parties  called  in 
warranty  to  make  good  the  title  to  the  slave  are  no  longer  bound. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
■annulled,  avoided  and  reversed.  It  is  further  ordered  that  this  suit  be 
dismissed  at  plaintiff's  costs. 
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No.  804. 

The  State  of  Louisiana  t;.  Angelas  Prudhommb,  et  als. 

Jt  makes  no  difference  whether  an  accomplice,  who  liecomes  a  witmeiis,  has  been  convicied 
or  not,  or  whether  he  be  joined  or  not,  in  the  same  indictment  with  the  prisoner  to  be 
tried*,  provided  he  be  not  pat  upon  his  trial  at  the  same  time. 

The  oircamstuioe  of  the  witness  being  an  aooompUce  of  the  party  on  trial,  affbcts  his  credi- 
bility only,  of  which  the  Jory  are  to  judge. 

Under  the  laws  of  this  State,  all  parties  present,  aiding  and  abetting  in  the  commission  of  s 
felony,  are  principals  therein.  If  the  principle  which  prevents  an  accomplice  to  testify, 
be  so  restricted  as  to  exclude  all  principals,  it  would  have  little  practical  importance. 

A  jury  may  convict  on  the  ud corroborated  testimony  of  an  acG<mplice ;  they  are  the  judges 
of  his  credibility.  The  rule  requiring  the  judge  to  charge  the  jury  that  the  testimony  of 
an  accomplice  needs  confirmation  is  rather  a  rule  of  practice  than  a  rule  of  law. 

A  judgment  decreeing  imprisonment  for  life  Is  not  unauthorized  by  law,  because  the  words 
"  hard  labor  "  are  omitted  in  it.  The  words  are  not  sacramentaL  They  would  add  bat 
little  to  the  efficacy  of  the  judgment. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  King,  J.  Criminal  case.  O,  W.  Hudspeth,  District 
Attorney,  appellee.  Ferrodin,  Wells^  Leuns  dt  Bro.j  tor  defendant  and 
appellant. 

Ludeling,  C.  J       Cyriaque  Guillory,   Angelas   Prndhomme  and 
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LoaiB  Prudhomine  were  indicted  for  the  murder  of  James  McDaniel. 
'Ouillory  was  not  arrested.  The  State  asked  for  a  severance^  and  put 
Angelas  Pradhomme  on  his  separate  trial.  He  was  convicted  and 
sentenced;  and  he  has  appealed.  An  assignment  of  errors  has  been 
'filed,  which  embodies,  substantially,  the  questions  presented  for 
decision  by  the  Bills  of  exceptions  reserved  on  the  trial.  They  are  the 
ibllowing : 

First — That  Louis  Prudhomme,  an  accomplice,  who  was  included 
in  the  same  indictment,  was  permitted  to  testify  against  him  before  he 
had  been  tried  and  before  a  nolle  prosequi  had  been  entered  in  his  case. 

Second — That  a  letter,  signed  with  his  initials,  was  received  iu  evi- 
•dence  before  it  was  proved  that  it  was  written  or  signed  by  him,  or  by 
•his  request. 

Third — That  he  was  compelled  to  give  evidence  against  himself  on 
Ikis  trial. 

Fourth — That  the  judge  refused  to  charge  the  jury  as  requested. 

Fifth — That  his  motion  for  a  new  trial  was  refused. 

Sixth — That  the  sentence  and  judgment  is  not  authorized  by  law. 

I.    It  makes  no  difference  whether  the  accomplice  has  been  convicted 

<or  not,  or  whether  he  be  joined  in  the  same  indictment  with   the 

prisoner  to  be  tried,  or  not,  provided  he  be  not  put  upon  his  trial  at 

the  same  time.      Roscoe  120;  2  Hawk.  P.  C,  c.  46,  sec.  90;  7  lod.  326; 

1  Greenl.,  sec.  379;  23  An.  78. 

n.  The  letter  was  properly  received  in  evidence.  Louis  Prud- 
homme testified  that  the  accused  had  handed  it  to  him,  in  jail,  to  be 
delivered  to  William  Curley;  that  it  was  unsealed;  that  it  had 
remained  in  his  possession  until  the  day  of  the  trial,  except  when 
handed  by  him  to  Duson  and  others  to  read ;  and  it  was  farther  iden- 
tified by  Louis  Prudhomme  and  Duson,  the  deputy  sheriff,  as  a  letter 
'which  he  had  been  permittted,  by  Louis  Prudhomme,  to  read.  And 
.at  a  later  stage  of  the  trial,  L.  Prudhomme  testified  that  he  had  seen 
Angelas  Prudhomme  write  the  letter. 

III.  The  tracks  of  the  murderer  were  found  near  the  scene  of  the 
murder,  and  to  enable  the  witness  who  saw  the  tracks  to  state  how 
they  corresponded  in  size  with  the  feet  of  the  prisoner,  he  was  forced 
i^  take  his  feet  from  under  a  chair  where  he  had  put  them.  This  the 
prisoner's  counsel  calls  forcing  him  to  give  evidence  against  himself. 
A  mere  statement  ot  the  facts  shows  how  utterly  untenable  the  objec- 
tion is.  The  witness  was  required  to  look  at  the  feet  of  the  prisoner 
.in  order  to  testify  to  facts  which  might  enable  the  jury  to  connect  the 
3)ri8oner  with  the  perpetrator  of  the  crime,  and  we  are  unable  to  per- 
'Ceive  how  any  constitutional  right  of  the  prisoner  was  infringed  by 
•compelling  him  to  place  his  feet  where  they  could  be  seen  by  the 
vritness  and  the  jury. 
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ly.  The  prisoner  requested  the  court  to  charge  the  jury  as  fol- 
lows: ''That  if  the  jury  are  satisfied  that  Louis  Ptudhomme,  a  wit- 
ness for  the  State,  is  charged  in  the  same  indictmeDt  with  the  prisoner, 
Angelas  Prudhomme,  as  a  principal  in  the  commission  of  the  crime  of 
murder  therein  charged ;  that  he  was  expressly  offered  by  the  District 
Attorney  to  be  sworn,  and  to  testify  on  behalf  of  the  State  in  this  case,, 
as  an  accomplice  of  the  prisoner,  Angelas  Prndhomme,  in  the  com- 
mission of  the  crime  alleged  in  this  case,  and  that  said  Louis  Prnd- 
homme was  present,  by  previous  combination  and  design,  with  any 
other  person  or  persons,  at  the  commission  of  the  homicide  charged 
in  the  indictment  in  this  case,  aiding  and  assisting  in  the  commission 
of  said  homicide,  he,  the  said  Louis  Prudhomme,  was  a  principal  in 
the  offense  charged  3  and  that  as  an  accomplice,  and  as  a  principal 
offender,  if  he  is  still  under  bond  in  said  indictment,  and  neither  tried 
nor  discharged  thereunder,  the  jury  must  reject  his  testimony  entirely." 
And  further:  ''That  where  an  accomplice  testifies  against  an  ac- 
cused party  in  a  criminal  case,  the  accomplice  who  is  such  witness^ 
must  be  corroborated  as  to  the  person  of  the  accused  ;.  and  if  he  is  not 
so  corroborated,  the  jury  should  acquit  the  prisoner;  provided  the 
testimony  of  the  State  tends  to  the  conviction  of  the  prisoner  npoa 
the  evidence  of  such  accomplice." 

The  judge  a  quo  did  not  err  in  refusing  the  charges  asked  ior. 
We  have  already  said  that  the  accomplice  was  a  competent  witness 
for  the  State  until  he  had  been  convicted  and  sentenced,  if  the  party 
against  whom  the  accomplice  is  offered  as  a  witness  be  put  upon  his 
separate  trial.  The  circumstance  of  the  witness  being  an  accomplice 
of  the  party  on  trial  affects  his  credibility  only,  of  which  the  jury  are 
to  judge.     McNally's  Ev.  200 ;  1  Greenl.  783. 

Under  the  laws  of  this  State  all  parties  present  aiding  and  abbet- 
ting  in  the  commission  of  a  felony,  are  principals  therein.  If  the 
principle,  which  permits  an  accomplice  to  testify,  be  so  restricted  as  to 
exclude  all  principals,  it  would  have  little  practical  importance.  We 
are  of  the  opinion  that  an  accomplice  is  not  disqualified  from  testify- 
ing simply  by  being  charged  as  a  principal  in  the  same  indictment. 
The  court  did  not  err  in  refusing  to  charge  the  jury  that  Louis  Prud- 
homme was,  in  the  case  stated,  a  principal  offender — that  is,  a  leader 
or  instigator — ^and  it  is  to  such  principal  offenders  that  the  author! > 
ties  relied  upon  by  the  prisoner's  counsel  apply.  1  Greenl.  §  379 ;  1 
Phillips'  Ev.  37. 

The  judge  correctly  charged  that  a  jury  may  convict  on  the  uncor- 
roborated testimony  of  an  accomplice ;  that  they  are  the  judges  of 
his  credibility,  and  that  the  rule  requiring  the  judge  to  charge  the  jury 
that  the  testimony  of  an  accomplice  needs  confirmation  is  rather  a  rale 
of  practice,  than  a  rule  of  law. 
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"  The  rule  requiring  corroboration  is  a  rale,  not  of  law,  but  of  gen- 
•eral  and  useful  practice,  the  application  of  which  is  for  the  discretion 
•of  the  judge  by  whom  the  case  is  tried,  and  in  its  application,  much 
depends  on  the  nature  of  the  offense,  and  the  extent  of  the  witness' 
-complicity.*'  Fisher's  Digest  563 ;  1  Phillips  113  (tenth  edition,  1859) ; 
Roscoe  121 :  Whart.  Grim,  sixth  edition,  1  vol.  785. 

y.  The  motion  for  new  trial  was  ba»ed  on  the  hypothesis  that  the 
verdict  was  contrary  to  the  law  and  the  evidence.  Having  already 
decided  that  the  rulings  of  the  judge  a  quo  were  correct,  it  follows  as 
■a  matter  of  course  that  we  must  hold  that  the  new  trial  was  correctly 
refused. 

VI.  The  verdict  of  the  jury  was  ''  guilty  without  capital  punish- 
ment.'' The  judgment  was  that  the  convict  be  ''  imprisoned  in  the 
State  Penitentiary  for  the  space  of  his  natural  life,'*  etc.  It  is  con- 
tended that  because  the  words  ''  hard  labor  *'  were  omitted  in  the 
Judgment,  it  is  unauthorized  by  law.  The  words  are  not  sacramental, 
■and  we  imagine  would  add  but  little  to  the  efficacy  of  the  judgment. 

Judgment  affirmed. 


No.  803.  125  m 

I  45  1044 

State  of  Louisiana  v.  Louis  Allemand,  et  als.  I  35  626 

|fll7  490 
jLn  indictment  charging  that  defendants  received  the  property  stolen  with  a  felonious  intent 

knowing  the  same  to  liave  1)een  stolen  at  the  time,  is  in  safflcieut  conformity  with  the 

statute. 
It  is  a  rnle  of  court,  long  since  established,  that  unless  personal  service  has  been  made  upon 

a  witness,  no  attachment  t-o  compel  his  attendance  will  be  granted. 
2To  postponement  or  continuance  will  be  granted  unless  accompanied  by  proof  of  due  dili. 

gence. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry. 
Marga/n,  J.  Criminal  case.  G,  TF.  Hudspeth,  District  Attorney, 
appellee.  B,  A,  Ma/rtelj  F,  Berrodin,  Q.  JET.  WelU,  for  defendants  and 
appellants. 

LuDBLiNG,  C.  J.  The  defendants  were  convicted  and  sentenced 
for  having  feloniously  received  stolen  goods,  etc.;  and  they  have  ap- 
pealed. 

Duringthe  course  of  the  trial  tltey  took  bills  of  exceptions  to  the  rulings 
of  the  judge ;  and  in  this  court  they  have  made  the  following  assignment 
of  errors,  to  wit-:  That  tlie  indictment  does  not  charge  them  with  the 
•commission  of  any  crime  or  offense  known  to  the  laws  of  the  State; 
That  the  motion  in  arrest  of  judgment,  based  on  the  objection  above 
stated,  was  improperly  refused ;  that  their  motion  for  delay  to  procure 
the  attendance  of  witnesses  was  incorrectly  refused  ;  that  the  sentence 
•of  judgment  was  erroneous,  because  it  avers  that  defendants  were 
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foQDd  gailty  upon  an  indictment  ctiarging  them  with  receiving  stolen 
property^  knowing  the  same  to  have  been  feloniously  sloleD,  etc., 
whereas  the  indictment  did  not  so  charge,  and  it  was  absolutely  neeea* 
sary  that  said  indictment  should  have  so  charged  in  order  to  sustain 
any  conviction  or  sentence  thereunder. 

The  first,  second  and  fourth  grounds  of  the  assignment  of  errors  are 
substantially  the  same — that  the  indictment  was  fatally  defective  in  not 
stating  that  the  defendants  received  the  property  feloniously  taken  or 
stolen.  The  charge  in  the  indictment  is,  that  defendants  "  unlawfully 
and  feloniously  did  receive  and  buy  a  cow.  of  a  red  color,"  etc.;  '*  they, 
the  said  Charles  Allemand,  Louis  Allemand,  and  Joseph  Allemand,. 
then  and  there,  well  knowing  that  the  aforesaid  cow  had  been  taken, 
stolen,  carried  away  and  killed,  contrary  to  the  form  of  the  statute,"' 
etc.  The  object  of  an  indictment  is  to  a  I  vise  the  party  accused  of  the 
charge  against  him,  to  enable  him  to  prepare  his  defense,  and  to  enable 
him  to  plead  autrefois  acquit  or  convict  in  any  subsequent  proceedings 
against  him  for  the  same  offense. 

In  the  second  count  of  the  indictment,  under  which  they  were  con- 
victed, they  are  charged  with  the  crime  of  having  feloniously  received 
stolen  property,  knowing  the  same  to  have  been  stolen. 

It  is  true,  as  contended  for  by  defendant's  counsel,  that  an  indictment, 
under  a  statute,  ou^ht  with  certainty  and  precision  to  charge  the 
defendant  to  have  committed  the  acts  under  the  circumstances  and  with 
the  intention  mentioned  in  the  statute.  This,  we  think,  has  been  done 
in  this  case.  It  charges  that  defendants  received  the  property,  with 
a  felonious  intention,  knowing  the  same  to  have  been  stolen  at  the 
time. 

The  ingredients  of  the  crime,  to  wir :  the  act,  the  circumstances  and 
intent  constituting  it,  are  stated ;  that  is,  the  act  of  receiving  the 
stolen  property  with  a  felonious  intent,  and  with  a  knowledge  that  the 
same  had  been  stolen.  This,  we  deem,  was  all  that  was  necessary. 
We  do  not  think  that  any  useful  purpose  could  have  been  subserved  • 
by  the  use  of  the  tautology  contended  for  by  delendant*s  counsel,  in 
charging  that  the  accused  feloniously  received  property  feloniously 
stolen,  knowing  it  to  have  been  feloniously  stolen.  Nor  do  we  think 
the  jurisprudence  of  this  State  requires  it.     See  24  An.  494. 

The  ruling  of  the  court  refusing  an  attachment  for  the  witness 
Gomez,  was  correct.  The  judge  a  quo  assigned  the  following  reasons 
in  the  bill  of  exceptions :  ''  That  it  was  a  rule  of  court  long  since  es- 
tablished that  unless  personal  service  had  been  made  upon  a  witness, 
no  attachment  to  compel  his  attendance  would  be  granted  by  the 
court;  that  the  defendant,  in  common  with  all  other  parties  against 
whom  indictments  had  been  found,  or  informations  filed  at  previous 
terms  of  court,  had  been  warned  from  the  bench,  and  by  proclama* 
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tion  of  the  sheriff  seven  days  previoasly,  that  their  cases  would  be 
called  for  trial  on  the  following  Monday,  and  that  do  postponement  or 
contiDuaDce  would  be  granted,  unless  accompanied  by  proof  of  dn& 
diligence  3  that  when  such  announcement  was  made,  due  diligence 
should  have  prompted  them  to  have  made  examination  as  to  whether 
their  witnesses  were  properly  summoned,  and  in  default  of  their  at- 
tendant! when  summoned,  to  have  caused  attachments  to  issue  return- 
able on  the  day  indicated  for  trial,  and  to  have  had  subpenas  issued 
for  such  as  had  not  been  properly  summoned.  Neither  of  which  pre- 
cautions was  taken  by  defendants,  and  accordingly  they  had  failed  ta 
exercise  due  diligence.  And  the  judge  a  quo  further  assigned  as  reason 
for  refusing  the  delay  that  the  witness  was  a  neighbor  of  the  accused, 
and  with  ordinary  diligence  defendants  could  have  had  him  present^ 
and  that,  in  his  opinion,  the  application  was  for  delay  only.  We  think 
the  reasons  of  the  judge  good.    1  Greenleaf,  p.  451,  $$  315,  319. 

Another  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge  a 
qw>  to  grant  a  temporary  postponement  of  the  trial  of  the  case,  or  for 
alius  (new)  compulsory  process  againbt  the  witnesses  Octave  Gary  and 
Nicholas  Gary.  The  reasons  of  the  judge  a  quo,  stated  in  the  bill  of 
exceptions,  are,  because,  at  a  preceding  term  of  the  court,  holden  in 
January,  1873,  the  defendants  had,  on  their  own  motion,  obtained  a 
continuance,  and  had  taken  out  compulsory  process  to  compel  the 
attendance  of  the  witnesses  named  in  this  bill  of  exceptions  ',  that  said 
processes  were  made  returnable  on  the  first  day  of  the  next  term  of 
court,  to  wit:  twenty -eighth  April  following  3  that  the  judge  then 
warned  the  accused  that  they  must  use  due  diligence  to  have  their 
witnesses  present  at  the  next  term,  and  be  ready  for  trial ;  that  at  tlie 
April  term  of  the  court,  on  the  first  Monday  of  the  month,  the  judge 
a  quo  announced  from  tiro  bench,  and  caused  the  announcement  to  be 
made  by  the  sheriff  that  all  causes  in  which  indictments  had  been 
found,  or  information  filed  at  preceding  terms  of  the  court,  were  fixed 
for  trial  on  the  following  Monday,  and  that  all  such  accused  must  be 
ready  for  trial,  or  show  legal  cause  for  a  continuance ;  and  on  the  day 
thus  fixed  for  the  trial,  when  the  case  was  called  for  trial,  the  afore- 
said application  for  a  postponement  of  the  case  and  for  new  process 
was  made. 

We  agree  with  our  learned  brother  of  the  District  Court  that  the 
defendants  had  not  used  due  diligence,  and  that  the  application  should 
have  been  refused. 

We  hnve  not  been  able  to  discover  any  error  in  the  rulings  of  the 
District  Court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs  of  appeal. 


1 
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No.  827. 
John  I.  Adams  &  Co.  v,  Pannell  Scott,  et  al. 

A  Joint  obligor  can  be  cited  at  the  domicile  of  hia  co-obligor. 

APPEAL  from  the  Eighth  Jadicial  District  Court,  parish  of  St 
Landry.  King,  J.  Lewis  d:  Bro,.  for  plaintiffs  and  appellants. 
Henry  L,  Oarland,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  The  defendants  are  ordinary  partners,  and  were 
sued  on  an  open  account  for  supplies  furnished  to  carry  on  their  plan- 
tation. Pannell  Scott,  one  of  the  defendants,  excepted  to  the  jaris- 
diction  of  the  court  on  the  ground  that  he  did  not  reside  in  the  parish. 

As  a  joint  obligor,  he  could  be  sued  at  the  domicile  of  his  co-obligor. 
**  When  the  defendants  are  joint  obligors,  they  may  be  cited  at  tbe 
•domicile  of  any  one  of  them."    C.  P.,  art.  165. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  court  be 
reversed;  that  the  exception  be  overruled;  and  that  the  case  be 
remanded  to  b6  proceeded  with  according  to  law.  It  is  further  ordered, 
that  the  appellees  j^ay  costs  of  appeal. 

'^^      _ 

No.  826. 
Louisa  Adeline  Neilson  v.  William  H.  Nbilson. 

The  defense  that  the  note  sued  on  was  given  in  settlement  of  the  claim  of  the  plsintifr 
against  defendant  as  tutor,  when  no  account  had  been  rendered  bj  defendant  to  the 
court,  can  not  be  sustained. 

The  provision  of  the  Code,  which  requires  a  tutor  to  render  an  account  ten  days  previoos  to 
entering  into  any  agreements  with  his  ward,  Is  intended  for  the  protection  of  the  wd, 
and  he  alone  can  take  advantage  of  its  disregard. 

The  tutor  can  not  take  advantage  of  his  failure  to  comply  with  the  law. 

The  allegation  that  the  note  was  given  for  two  slaves  purchased  at  the  tutor's  sale  of  tlM 
minor's  property,  can  not  be  listened  to  in  a  court  of  Justice.  The  tutor  can  not,  in  his 
own  defense,  be  permitted  to  urge  his  own  dereliction  of  doty  and  violation  of  the  laws 
of  his  country.  Besides,  it  is  in  evidence  that  the  price  of  the  slaves  was  not  the  ooa* 
sideration  of  the  note  sued  on. 

The  execution  of  the  note  for  the  amount  ascertained  to  be  due  by  the  tutor  did  not  change 
the  character  of  the  debt.  It  fixed  the  amount  due  and  the  period  when  it  should  be 
exigible,  but  it  did  not  extinguish  the  legal  mortgage  which  the  law  gave  to  secure  the 
rights  of  the  ward.    Novation  is  never  presumed. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  Adolphe  Baileyy  acting  judge.  Moore  &  Morgtmf  for 
plaintiff  and  appellee.    Lewis  dk  Bro,,  for  defendant  and  appellant 

LuDELiNO,  C.  J.  This  suit  is  based  upon  a  promissory  note  for 
$2540  70,  with  eight  per  cent,  interest  from  the  fourteenth  of  Decem- 
ber, 1863,  secured  by  a  legal  mortgage. 

The  defense  is,  that  the  note  was  given  in  settlement  of  the  claim  of 
the  plaintiff  against  defendant  as  tutor,  when  no  account  had  been 
Tendered  by  defendant  to  the<coart ;  that  the  note  was  given  for  slaves; 
that  the  mortgage  had  been  extinguished  by  novation. 
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We  will  pass  over  the  apparent  contradiction  of  the  defenses,  and 
eonsider  tbem  separately. 

F%r8t — The  provision  of  the  Code, ^ which  requires  a  tutor  to  render 
an  account  ten  days  previous  to  entering  into  any  agreements  with  his 
ward,  is  intended  tor  the  protection  of  the  ward,  and  he  alone  can  take 
advantage  of  its  disregard.  C.  C,  art.  355.  So  that  even  if  the  execu- 
tion of  the  note  saed  on,  given  for  the  balance  due  by  him  as  shown 
by  his  account  rendered  to  the  ward,  could  be  considered  as  coming 
within  the  terms  of  the  article  of  the  Civil  Code,  still  the  tutor  could 
not  take  advantage  of  his  failure  to  comply  with  the  law. 

Second — It  is  alleged  that  the  tutor  purchased  the  slaves  at  the 
tutor's  sale  of  the  minor's  property.  He  can  not  be  listened  to,  in  a 
«ourt  of  justice,  when  urging  his  own  dereliction  of  duty  and  violation 
of  the  laws  of  his  country.  Besides,  the  proces  verbal  shows  that 
James  Dickey  was  the  purchaser  of  the  slaves,  and  the  settlement 
between  the  tutor  and  the  ward  shows  that  defendant  acknowledged 
he  had  received  the  price  of  the  property  sold.  Whether  the  price  of 
the  slaves  was  paid  by  Dickey  or  himself,  is  immaterial  to  the 
plaintiff.  Under  either  hypothesis,  the  price  of  the  slaves  was  not  the 
consideration  of  the  note  sued  on. 

Third — No  agreement  to  novate  the  debt,  due  by  the  tutor,  has  been 
proved.  The  execution  of  the  note  for  the  amount  ascertained  to  be 
due  by  him  did  not  change  the  character  of  the  debt ;  it  fixed  the 
amount  due  and  the  period  when  it  should  be  exigible,  but  did  not 
extinguish  the  legal  mortgage,  which  the  law  gave  to  secure  the  rights 
of  the  ward.     Novation  is  never  presumed.    C.  C.  2190. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  affirmed,  with  costs  of  appeal. 

Behearing  relused. 


No.  825. 
HoBERT  H.  LiTTELL  et  al.  V.  Henrietta  Wackbrhagbn. 


25  fiso; 

44   4881 


A  vendor  can  not  conteBt  his  own  aoto.-  On  the  contrary,  he  ia  bound  to  warrant  their 
legality. 

If  the  defendant  in  this  oa«e  had  title  to  the  whole  of  the  property  she  canaed  to  be  sold,  her 
title  wae  divested  by  the  sale  wliich  she  provoked,  and  the  interest  she  acquired  in  it  as 
one  of  the  purchasers  thereof  is  only  the  interest  of  a  coproprietor.  This  Interest  is 
Joint,  and  her  right  to  the  possession,  use  and  exgoyment  thereof  is  also  joint,  not  exclu- 
sive. ' 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry 
King,  J.    Bailey  dk  EsUllette,  Henry  L.  Qarla/nd^  for  plaintiffs  and 
appellees.    Lewis  dt  Bro.,  for  defendant  and  appellant. 

Morgan,  J.    In  the  suit  of  Henrietta  Wackerhagen  v,  Augustus  W. 
Littell  et  als.  Robert  H.  Littell,  Joseph  Block  and  Henrietta  Wacker- 
34 
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Little  et  aL  V.  Henrietta  Wfeokerhttgen. 

hagen  purchased  certain  lands,  males,  and  other  property,  belonging 
to  the  defendants  in  execution.  The  purchase  was  made  in  the  interest 
of  one  undivided  third  to  each  of  the  purchasers. 

Subsequent  to  the  sale,  Mrs.  Wackerhagen  got  possession  of  the  mnleB, 
carts,  etc.,  which  were  sold  under  the  execution  issued  in  the  case  above 
mentioned,  and  proposed  to  remove  them.    She  has  been  injoined. 

Answering  the  petition  of  injunction,  she  sets  up  title  in  herself  to 
the  property  of  which  she  claims  to  be  the  owner,  under  title  from  her 
son,  which  she  alleges  she  acquired  from  him,  anterior  to  the  sherift*s 
sale.  But,  it  seems  to  us,  she  forgets  that  the  property  was  sold  under 
execution  issued  by  herself,  and  that  she  not  only  stood  by  and  saw  the 
property,  which  she  now  claims  as  her  own,  sold,  but  that  she  caused 
the  sale  thereof.  In  this  sense  she  is  a  vendor,  and  can  not  contest  her 
own  acts.  On  the  contrary,  she  is  bound  to  warrant  their  legality.  If 
she  had  title  to  the  whole  of  the  property  sold,  her  title  was  divested 
by  the  sale  which  she  provoked,  and  her  interest. in  it  now,  she  being 
one  of  the  purchasers  thereof,  is  only  the  interest  of  a  coproprietor. 
This  interest  is  joint,  and  her  right  to  the  possession,  use  and  enjoy- 
ment thereof  is  also  joint,  not  exclusive.  Therefore,  the  judgment  per- 
petuating the  Injunction  which  prohibits  her  from  removing  it  from  the 
property  to  which  it  was  affixed  by  destination,  and  exercising  absolute 

control  oyer,  and  possession  of  it,  is  correct. 
Judgment  affirmed. 


No.  812. 
L.  Grevenberg  v.  D.  Borel. 

I  25    630 

107^750         It  ig  not  proving  tiUe  to  lands  by  parol,  when  the  aole  ol^ect  of  the  testiinony  is  to  prore 
where  wood  was  out,  whether  on  the  plaintiff's  or  defendant's  lands,  and  sneh  testi- 
mony should  have  been  received  in  this  case. 
The  verdict  and  judgment  in  flavor  of  defendant  is  erroneous.     The  plaintiff  having  fiifled. 
to  make  out  his  suit,  the  evidence  only  justified  a  non-suit. 

APP£AL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train  J  J.  Jury  trial.  J.  A.  Breaux,  for  plaintiff  and  appellant 
Perry  i&  Deldhwusaye^  for  delendHUt  and  appellee. 

Ludeling,  C.  J.  This  is  a  suit  for  damages  resulting  from  an 
alleged  trespass  upon  the  lands  of  the  plaintiff.  There  was  a  verdict 
of  the  jury  and  judgment  in  favor  of  the  defendant,  and  the  plaintiff 
has  appealed. 

Several  bills  of  exceptions  were  taken  on  the  trial ;  but  the  view  we 
have  taken  of  this  case  renders  it  necessary  to  notice  only  one  of  tbem, 
to  .wit:  that  taken  to  the  ruling  of  the  judge  rejecting  a  part  of  the 
testimony  of  Druilhet,  taken  by  commission,  in  another  suit,  but 
which  the  parties  to  this  suit  agreed  might  be  used  as  if  taken  in  this 
case,  subject  to  all  legal  objections  to  the  substance  of  the  evidence. 
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The  reason  for  rejecting  the  testimony  was,  that  the  word  ''  defend- 
ant," in  the  testimony,  referred  to  the  defendant  in  the  suit  in  which 
the  testimony  was  taken.  Conceding  this  to  be  true,  that  was  no 
reason  for  rejecting  the  testimony. 

The  further  reason,  that  it  was  proving  title  to  lands  by  parol,  was 
also  erroneous. 

The  sole  object  of  the  testimony  was  to  prove  where  the  wood  was 
cat*  whether  on  the  plain  tiff  ^s  or  defendant's  lands,  and  it  should  have 
been  received. 

The  verdict  and  judgment,  in  favor  of  the  defendant,  are  clearly 
erroneous;  for,  if  the  plaintiff  tailed  to  make  out  his  case,  the  evidence 
only  justified  a  judgment  oi  non-suit. 

But  the  testimony  of  Druilhet  is  to  the  effect  that  forty  cords  of  wood 
were  cut  by  defendant  on  plaintiff's  lands ;  and  if  the  evidence  had 
been  before  the  jury,  it  is  probable  the  verdict  would  have  been 
different. 

We  think,  however,  that  the  ends  of  justice  will  be  subserved  by 
remanding  the  ctise  to  be  tried  de  novo.  We  deem  it  proper  to  state 
that  the  only  questions  to  be  decided  in  this  case  are :  whether  or  not 
the  wood  was  cut  upon  the  plaintiff's  lands?  and  what  was  the  value 
of  the  wood  before  it  was  cut  ? 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  the 
lower  court  be  reversed;  that  the  verdict  of  the  jury  be  set  aside; 
and  that  the  case  be  remanded  to  be  tried  in  conformity  to  the  views 
above  expressed.  It  is  farther  ordered,  that  the  appellee  pay  costs  of 
this  appeal. 


No.  806. 
Clara  Miguez  et  al.  v.  Dblahoussate  et  al. 

A  judgment  ordering  the  sale  of  saccesaion  property  to  pay  an  nnliqaidated  clium  againut      |  25    631 
the  heirs,  is  a  mere  nullity.  jlOB    4SQ 

A  jadgment  ordering  the  partition  of  sacceasiou  property  is  invalid  when  one  of  the  heirs 
has  not  been  a  party  to  the  suit 

APPEAL  from  the  Parish  Court,  parish  of  St.  Martin.  Fournet  J. 
J.  A.  BreauXy  for  plaiu tiffs  and  appellees.  De  Blano  (&  Fournet, 
for  detendants  and  appellants. 

Wylt,  J.  On  twenty-sixth  September,  1871,  Francisco  Segura 
obtained  judgment  against  the  heirs  of  his  wife  ordering  a  partition  of 
the  community  property,  and  ordering  a  sufficient  amount  thereof  to  be 
sold  to  pay  a  claim  ot  $5000  set  up  by  him. 

On  eleventh  December,  1871,  an  order  was  issued  to  sell  certain 
property  to  satisfy  said  claim  of  $5000. 

The  plaintiff  opposed  the  sale,  and  injoined  the  auctioneer  from 
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utiaking  it,  on  the  grounds  that  the  coart  was  without  jurisdiction 
raiione  materieB,  and  that  this  claim  of  $5000  was  unliquidated,  was 
not  established  by  a  judgment,  and,  therefore,  the  court  could  not 
legally  order  the  sale  of  succession  property  to  pay  it.  The  petition 
also  alleges  that  Ulger  David,  one  of  the  heirs,  was  not  a  party  to  said 
judgments. 

The  prayer  of  the  petitioners  is  that  said  judgments  be  annulled,  and 
the  injunction  be  perpetuated.  And  from  the  judgment  in  favor  of  the 
plaintiffs  the  defendant  Francisco  Segura  has  appealed. 

We  think  the  court  did  not  err.  The  judgment  ordering  the  sale  of 
the  property  to  pay  the  unliquidated  claim  of  Francisco  Segura  was  a 
mere  nullity. 

The  judgment  ordering  the  partition  was  invalid,  because  one  of  the 
heirs,  the  petitioner,  Ulger  David,  was  not  a  party  to  the  proceeding. 

Whether  the  plaintiffs,  who  are  heirs,  have  given  a  sufficient  bond 
and  made  the  necessary  affidavit  to  authorize  the  injunction  which  they 
obtained,  is  immaterial. 

The  conservatory  order  of  injunction  may  have  issued  improperly, 
but  this  can  not  defeat  the  action  of  nullity  and  third  opposition  now 
before  the  court  on  its  merits. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed,  with 
costs. 


No. 


State  of  Louisiana  v,  Hkniiy  L.  GtAKLand. 

To  use  abusive  language  towards  a  member  of  the  co\u'i  and  commit  an  asaaalt  upon  hii 

j>erson  during  a  recess,  and  in  the  court  room,  under  the  pretext  of  resenting  what  b« 

had  said  or  done  when  on  the  bench,  is  a  contempt  of  court. 
An  answer  by  the  defendant  to  the  rule  to  show  cause  why  he  should  not  be  punished,  vUeh 

is  substantially  a  justification  of  his  act,  must  be  regarded  as  an  aggravation  of  the 

contempt. 

ON  the  trial  of  this  rule  for  contempt  of  court,  O.  W.  Hudspeth,  Dis- 
trict Attorney  for  the  £ighth  Judicial  District,  appeared  tor  the 
State^  and  H,  L,  Qarland,  for  himself. 

Taliaferro,  J.  The  Distiict  Attorney  of  the  Third  Judicial  Dis- 
trict took  a  rule  against  the  defendant  to  show  cause  why  he  shoald 
not  be  punished  for  a  contempt  of  court  charged  to  have  been  com- 
mitted by  him  on  the  thirteenth  of  June,  1873,  in  the  following  manner: 
That  immediately  after  vacating  the  bench  for  a  recess  (the  court  not 
having  adjourned)  the  defendant  approached  John  T.  Ludeling,  the 
Chief  Justice,  using  towards  him  abusive  and  vituperative  language, 
and  at  the  same  time  made  a  violent  assault  upon  his  person.  To  the 
rule  the  defendant  filed  the  following  answer : 
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State  of  Louisiana  v.  Garland. 


To  the  Honorable  Judges  of  the  Supreme  Court  of  Louisiana,  holding 
sessions  at  Opelousas : 

In  answer  to  the  rule  taken  upon  me  to  show  cause  why  I  should  not 
be  punished  for  contempt  of  your  honorable  court,  I  respectfully  aver 
that,  by  the  words  spoken  to  and  acts  done  towards  the  Hon.  John  T. 
Lndeling,  during  the  recess  of  your  session  on  yesterday,  I  intended 
no  disrespect  of,  or  contempt  for,  the  tribunal  over  which  you  preside* 

That  the  words  spoken  to  and  my  conduct  towards  him  were  not 
said  and  done  directly  in  the  presence  or  hearing  of  the  court  during 
the  sitting  of  the  same,  and  can  not,  therefore,  be  construed  or  taken 
to  be  a  contempt  of  your  honorable  court. 

After  thus  meeting  the  issue  tendered  to  me  by  your  honorable 
court,  I  beg  leave  to  state  that  in  rising  on  yesterday  morning  from 
mj  seat,  when  Judge  Ludeling  was  reading  the  decision  in  the  case 
No.  — ,  entitled  John  I.  Adams  &  Co.  v.  Pannell  Scott  et  al.,  my  inten- 
tion was  only  to  call  the  attention  of  the  court  to  the  fact  that  the  case 
had  been  submitted  on  briefs  to  be  filed  on  that  morning,  that  I  had 
filed  my  briefs  within  the  time  granted,  and  that  as  they  were  upoo 
the  clerk's  desk  and  had  not  been  taken  by  him  to  your  honors,  the 
decision  was  being  rendered  without  giving  me  a  hearing. 

I  further  beg  lenw  to  state  that^  in  thus  riuing  from  my  seat  to  give 
opportunity  to  tlir  court  to  recall  the  circumstances  of  the  case,  1  waa 
acting  only  for  the  interest  of  my  client,  and  not  with  any  intention  to 
violate  the  rule  (unknown  to  the  bar  of  this  district)  that  the  court 
could  not  be  interrupted  in  any  manner  or  for  any  cause  while  reading 
its  decisions. 

And  I  further  beg  leave  to  state  that  upon  this  occasion  I  was  rudely 
and  harshly  treated  by  Judge  Ludeling. 

That  I  considered  bis  conduct  towards  me  in  the  light  of  a  personal 
injury,  and  as  such  resented  it,  without  intending  any  contempt  of 
yonr  honorable  court.  Bespectfully  submitted, 

HENRY  L.  GARLAND. 

The  facts  of  the  case  are  that,  on  the  morning  of  the  day  set  forth  ivt 
the  rule,  while  the  Chief  Justice  was  reading  an  opinion  of  the  court, 
the  defendant,  who  is  an  attorney-at-law,  rose  and  said  he  desired  to 
call  the  attention  of  the  court  to  a  decision  which  had  just  been  ren- 
dered. The  Chief  Justice  said  to  him  that  he  must  not  interrupt  the 
court  while  opinions  were  being  read.  Garland  continued  to  addresa 
the  court,  when  the  Chief  Justice  directed  him  to  take  his  seat.  He 
did  so,  but  rose  again  soon  after  and  addressed  the  court,  whereupon 
the  Chief  Justice  ordered  a  fine  of  ten  dollars  to  be  imposed  upon  him 
for  a  contempt  of  court.  A  short  time  after  the  court  took  a  recess. 
No  adioumment  was  made.  The  judges  descended  from  the  bench. 
While  the  Chief  Justice  was  standing  in  the  court  room,  having  been 
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stopped  on  his  way  to  the  door  by  a  member  o/  the  bar,  Garland 
approached  him,  while  all  the  members  of  the  court  were  in  the  room, 
and,  after  a  short  conversation  regarding  the  conduct  of  the  Chief 
Justice  toward  him,  and  in  the  presence  of  one  at  least  of  the  memben 
of  the  court,  the  other  members  of  the  court  having  left  the  room,  aod 
in  the  presence  of  the  officers  of  the  court,  many  members  of  the  bar 
and  a  number  of  citizens,  used  abusive  language  toward  and  committed 
A  violent  assault  upon  him. 

The  answer  being  substantially  a  justification  of  the  act,  we  regard 
it  as  an  aggravation  of  the  contempt. 

It  is  therefore  ordered  that  a  fine  of  one  hundred  dollars  be  and  the 
same  is  hereby  imposed  upon  the  said  Henry  L.  Garland,  and  that  be 
be  imprisoned  twenty-iour  hours  in  the  public  jail  of  the  parish  and 
;j)ay  the  costs  of  these  proceedings. 


\'&  ^'-  '''■ 


Succession  of  Antoine  Romero.    Opposition  of  S.  Romero  et  als. 

Where  the  administrator  and  the  opponent  to  the  tablean  of  distribution  bj  aaid  admiaii- 
trator  have  filed  a  written  agreement  to  have  the  Judgment  diamiaaing  the  oppoaitloa 
reversed,  and  to  reinstate  the  opposition,  and  to  remand  the  case  to  be  tried  on  its  meriti ; 

Held— That  this  can  not  be  done  without  the  consent  of  all  the  parties  interested,  aevenl  of 
whom  are  not  before  the  court,  and  that  the  case  muatbe  continued  to  have  the  credium 
on  the  tableau  cited  according  to  law. 

APPKAL  from  the  Parish  Court  of  the  parish  of  St.  Martin.    fTandsr, 
J.     E.  Simon,  for  opponent  and  appellant.    DeBlane  and  Perry, 
admin istiator  and  appellee. 

LuDELiNO,  0.  J.  The  administrator  of  the  estate  filed  an  account 
and  tableau  of  distribution,  to  which  several  oppositions  were  filed. 
On  the  day  fixed  for  the  trial,  the  opponents  failed  to  be  pi-cs«*nt,  and 
their  oppositions  were  dismissed  on  motion  of  the  administrator. 

S.  Romero  then  a*  plied  for  a  devolutive  appeal,  by  petition.  The 
creditors  on  the  tableau  were  not  cited,  and  one  of  them  has  moved  to 
dismiss  the  appeal  lor  want  of  citation.  The  fault  in  not  citing  the 
creditors  is  not  attributable  to  the  appellant,  but  to  the  clerk;  it  is 
not  a  cause  ior  dismissing  the  appeal. 

The  administrator  and  the  appellant  have  filed  a  written  agreement 
to  have  the  judgment  dismissing  S.  Romero's  opposition  reversed,  to 
reinstate  the  opposition,  and  to  remand  the  case  to  be  tried  on  the 
merits.  This  we  can  not  do  without  the  consent  of  all  the  parties 
interested — several  of  whom  are  not  now  before  this  court. 

It  is  therefore  ordered  that  the  case  be  continued  to  have  the 
creditors  on  the  tableau  cited  according  to  law. 

Rehearing  refused. 
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LindBtmm  v.  Ewing,  AdminiBtrator. 

No.  809. 

SuccBSSiox    OF   Alexander    Mblan^on.    Oppositioii   of    Eulalib 

Latiolais. 

Where  a  widow,  in  necesflitoiu  circmnstaaoes,  opposes  the  administrator'e  aooonnt  of  a 
deceased  haeband's  estate,  claiming  that  she  is  entitled  to  one  thousand  dollars  onder 
the  homestead  act,  and  it  appears  that  the  children  own  more  than  one  thousand  dollars 
in  their  own  right,  the  widow  does  not  oome  within  the  provisions  of  the  statute. 

APPEAL  from  the  Parish  Court  of  the  parish  of  St.  Martin.  Four- 
net,  J.  F.  Voarhies  and  S.  Simon,  for  opponent  and  appellee.  Z, 
F.  Faurnet,  for  the  administrator  and  appellant. 

LuDELiNO,  C.  J.  Alexander  Melan^on  was  twice  married.  By  his 
first  marriage  he  had  six  children ;  bj  his  second  he  did  not  have  any 
children.  The  estate  of  the  father  is  indebted  to  the  children  in  the 
«nm  of  $2751  55,  and  there  are  fands  in  the  hands  of  the  administrator 
to  pay  the  debts. 

The  widow  is  in  necessitous  circumstances,  and  she  opposed  the  ad- 
ministrator's account,  claiming  that  she  is  entitled  to  one  thousand 
•dollars  under  the  homestead  act. 

The  statute  provides  that  *'  a  sum,  which,  added  to  the  amount  of 
property  owned  by  them  (the  widow  and  children),  or  either  of  them, 
in  their  own  right,  will  make  up  the  sum  of  one  thousand  dollars," 
shall  be  given  to  the  widow  and  children. 

As  the  children  own  more  than  one  thousand  dollars  in  their  own 
right,  the  widow  does  not  come  within  the  provisions  of  the  statute. 
Stewart  v.  Stewart,  13  An.  398;  15  An.  527. 

It  is  therefore  -ordered  that  the  judgment  of  the  lower  court  be  re- 
Tersed,  and  that  the  opposition  to  the  account  be  dismissed  with  costs 
in  both  courts. 


Wtlt,  J.    I  concur  only  on  the  authority  of  Stewart  t;.  Stewart,  13 
An.  398. 
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JUDGES  OP  THE  COURT : 

Hon.  John  T.  Ludelinq,  Chief  JvMice, 

Hon.  J.  G.  Taliafebro, 
Hon.  R  K.  Howell, 
Hon.  W.  G.  Wylt, 
Hon.  p.  H.  Morgan. 


Associate  Justices. 
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No.  378. 
The  State  of  Louisiana  v.  Anderson  Jackson  and  others* 

Where  a  motion  for  a  new  trial  and  one  in  arreat  of  Jadgment  were  predicated  upon  the 

hypothesis  that  only  forty>six  Jurors  were  drawn  on  the  panel : 
Held— That  inasmach  as  no  objection  was  made  to  the  Jary  until  after  oonyictlon,  the  leAiaal 

of  the  Judge  a  quo  to  grant  a  new  trial  or  to  arrest  the  Judgment  was  correct,  civen  if  tha 

focts  were  as  supposed.    One  can  not  take  the  chances  of  a  verdict  in  his  fovor,  and 

after  ccnTiotlon  ol^ect  to  the  jury. 

APPEAL  from  the  Fourteenth  Judicial  District  Coart,  parish  of 
Onchita.  Bay,  J.  W.  W.  Farmery  District  Attorney,  for  ttie 
State,  appellee.  J,  F,  Strother  and  B.  J,  Oaldwell,  for  defendants  and 
appellants. 

Ludeling,  C.  J.  The  defendant,  Anderson  Jackson,  having  been 
convicted  and  sentenced  '^  for  setting  at  liberty,  by  force  and  without 
due  authority,  a  person  in  custody  for  an  offense  not  capital,*^  has. 
appealed,  after  having  unsuccessfully  attempted  to  obtain  a  new  trial 
and  to  arrest  the  judgment. 

Both  motions  are  predicated  upon  the  hypothesis  that  only  forty-stz: 
jurors  were  drawn  on  the  panel.  This  is  a  question  of  fitct.  No  bill- 
of  exceptions  having  been  taken  to  the  ruling  of  the  judge,  this  court 
has  not  the  power  to  examine  the  question  of  fact.  Art.  74  of  Consti^ 
tution. 
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^nt,  inaBmnoh  as  no  objection  was  made  to  the  jary  untfl  after  eon- 
T'iction,  the  refusal  of  the  jadge  a  quo  to  grant  a  new  trial  or  to  arrest 
'the  judgment  w<i8  correot,  even  if  the  facts  were  as  supposed.  One 
can  not  take  the  chances  of  a  verdict  in  his  favor,  and  after  conviction 
object  to  ithe  jury     7  An.  284 ;  8  An.  515. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
i^rmed,  with  costs  of  appeal. 


No.  314. 
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.  An  order  of  seizure  and  sale  should  not  be  iqjoined  for  insufficiency  of  the  evidence  apon 

1^210^  which  it  was  rendered.     The  remedy  is  an  appeal     This  ia  ondoabtedlj  so,  where  a 

Judgment  is  sought  to  be  revised  on  that  ground. 
In  this  case  a  devolutive,  instead  of  a  suspensive,  appeal  wa«  taken,  and,  while  the  court 

below  had  lost  jurisdiction  of  the  case  by  reason  of  the  appeal,  the  appellant  obtained  aa 

ii^unction  to  restrain  the  execution  of  the  Judgment  on  the  ground  of  the  insuAcieoej 

of  the  proof  on  which  the  order  of  seizure  and  sale  had  been  rendered. 
Whether,  or  not,  the  evidence  was  sufficient,  was  a  question  for  this  court  to  decide  in 

revising  the  appeal  fh>m  the  order  of  seizure  and  sale,  and  which  the  district  Judge  had 

no  right  to  determine  in  an  injunction  proceeding. 
The  plaintiff  had  no  right  to  use  the  remedy  of  injunction  in  icmnootion  with  his  devolutive 

appeal,  for  the  purpose  of  gaining  the  advantage  of  a  suHpou^ti  vo  ,ip|)eal.    There  is  neither 

law  nor  precedent  for  it. 
A  district  Judge  can  not  revise  his  decrees,  by  an  ii^Junction.  on  the  ground  of  the  insolB- 

ciency  of  proof.    A  new  trial  and  an  action  of  nullity  are  the  only  modes  by  which  he 

can  revise  his  Judgments. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  Eay,  J.  Stuhbs  <&  Oohh,  for  plaintiff  and  appellant 
MonrUon  dt  Farmer^  for  defendant  and  appellee. 

Wtly,  J.  An  order  of  seizure  and  sale  should  not  be  injoined,  as 
in  this  case,  for  insufficiency  of  the  evidence  upon  which  it  was  ren- 
dered. The  remedy  is  an  appeal.  This  is  undoubtedly  so  where  a 
judgment  is  sought  to  be  revised  on  that  ground.  No  one  will  contend 
that  insufficiency  of  proof  is  a  good  ground  to  iojoin  a  judgment 
Why  should  it  be  in  regard  to  an  order  of  seizure  and  sale  1  The  law 
has  not  so  provided. 

Where  a  judgment  has  been  rendered  by  deflEtult,  the  detendant  has 
ten  days  after  service  of  the  notice  of  judgment  to  take  a  suspensive 
appeal,  and  twelve  months  for  a  devolutive  one.  Where  an  order  of 
seizure  and  sale  has  been  rendered  the  defendant  has  likewise  ten 
days  after  service  of  the  notice  thereof  to  take  a  suspensive  appeal, 
and  twelve  months  for  a  devolutive  one. 

Why  should  there  be  some  remedy  in  the  latter  case  that  there  is 
pot  in  the  former  f 

We  see  no  necessity  for  it.  In  both  cases  the  parties  whose  interests 
are  affected  have  ample  time  to  take  either  a  suspensive  or  devolutive 


MpNRQE.  JULY.  1873.  539 


Naaghton  y.  DrinkgraYe  et  als. 


i^ppeal.  If  they  desire  the  writ  of  execution  arrested  pending  the 
appeal,  they  can  have  it  by  giving  suitable  bond,  and  such  security  as 
^he  law  requires. 

Why  should  the  same  judge  who  decided  the  evidence  sufficient, 
and  issued  the  fiat,  grant  an  injunction  and  restrain  it  on  the  ground 
that  the  evidence  that  he  had  just  pronounced  sufficient,  is  insuffi- 
cient t 

In  the  case  before  us,  the  plaintiff  chose  to  take  a  devolutive  ap- 
peal, although  he  had  ample  time  to  take  a  suspensive  one.  While  he 
was  appellant,  and  after  the  court  below  had  lost  jurisdiction  of  the 
Hsase  by  reason  of  the  appeal,  he  obtained  this  injunction  to  restrain 
the  execution  of  the  judgment  on  the  same  ground,  to  wit :  the  in- 
sufficiency of  the  proof  upon  which  the  order  of  seizure  and  sale  was 
rendered. 

Whether  or  not  the  evidence  was  sufficient  was  a  question  for  this 
court  to  decide  in  revising  the  appeal  from  the  order  of  seizure  and 
«ale.  It  was  a  question,  which,  in  our  opinion,  the  District  Judge  had 
not  right  to  determine  in  an  injunction  proceeding.  The  plaintiff  had 
no  right  to  use  the  remedy  of  injunction  in  connection  with  his  devolu- 
tive appeal  for  the  purpose  of  gaining  the  advantage  of  a  suspensive 
appeal. 

To  get  a  suspensive  appeal  the  law  requires  a  bond  exceeding  by 
one-half  the  amount  of  the  debt.  In  coupling  an  injunction  with  a 
devolutive  appeal  the  plaintiff  only  gave  bond  for  damages,  which  can 
not  exceed  one-fourth  the  amount  of  the  debt.  Thus,  by  this  extra- 
ordinary procedure,  the  plaintiff  has  succeeded  in  appealing  from  the 
order,  and  suspending  its  execution  in  the  meantime,  he  has  gained 
practically  all  the  advantages  of  a  suspensive  appeal,  and  has  incurred 
only  one-fourth  the  responsibility  thereof.  Such  a  practice  should  not 
be  sanctioned  by  the  court;  there  is  neither  law  nor  precedent  for  it. 
If  the  appellant  desires  execution  suspended,  he  must  take  a  suspen- 
sive append,  as  the  law  requires.  He  can  not  accomplish  the  object  by 
combining  an  iuj unction  with  a  devolutive  appeal.  The  District 
Judge  can  not  revise  his  decrees  by  an  injunction  on  the  ground  of 
the  insufficiency  of  proof.  ^A  new  trial  and  an  action  of  nullity  are 
the  only  modes  by  which  he  can  revise  his  judgments.  This  court 
may  do  so  by  appeal.     - 

For  the  reasons  stated,  it  is  therefore  ordered  that  the  judgment 
herein  be  affirmed  with  costs. 


Taliaferro,  J.,  ^Qnenrring,  The  plaintiff  in  this  case  sued  out  an 
injunction  to  restrain  the  sheriff  irom  selling,  under  two  orders  of 
seizure^  and  sale,  certain  property  in  Monroe  belonging  to  the  plaintiff. 
The  ground  set  up  for  obtaining  this  injunction  is,  that  the  orders  of 
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seizure  and  sale  were  rendered  upon  insufficient  evidence ;  having  heett 
granted  without  authentic  proof  of  the  transfer,  by  endorsement  of  the 
payee,  of  the  notes  secured  by  the  mortgage  which  the  defendant  was- 
seeking  to  enforce.  A  motion  was  filed  to  dissolve  the  injunction. on 
several  grounds,  to  wit : 

First — That  the  affidavit  does  not  state  the  facts,  which,  according^ 
to  his  belief,  render  an  injunction  necessary  to  protect  his  rights  ;  nor 
does  the  affiant  swear  that  the  facts  stated  in  his  petition  render  an 
injunction  necessary. 

Second — That  the  bonds  given  are  not  made  payable  to  the  defendant^ 
as  preicribed  by  law,  but  are  made  payable  to  the  clerk. 

Third — That  the  only  ground  for  injunction  set  out  in  the  petitioD 
is,  that  the  evidence  on  which  the  orders  of  seizure  and  sale  were 
granted  is  insufficient — which  can  not  be  ground  for  injunction,  but  is 
matter  on  which  to  base  an  appeal,  and  the  plaintiff  has  taken  devo- 
lutive appeals  from  the  orders  of  seizure  and  sale,  which  he  has,  since 
the  date  of  his  said  appeals,  herein  injoined. 

Fourth — That  the  ground  of  injunction,  just  stated,  is  set  up  in  the 
appeals  to  the  Supreme  Court  from  the  aforesaid  orders  of  seizure  and 
sale,  and,  being  thus  lis  pendens,  can  not  be  set  up  again  in  this 
injunction. 

The  motion  to  dissolve  was  sustained  by  the  court  below,  and  the 
injunction  was  dissolved  at  plaintiff's  costs — th e  court  rendering  judg* 
ment  in  solido  against  the  plaintiff  and  his  sureties,  in  favor  of  the- 
defendant  for  the  sum  of  six  hundred  and  eighty  dollars,  one-half 
thereof  as  special  damages,  and  the  other  half  as  general  damages  on* 
the  amounts  injoined.    From  this  judgment  the  plaintiff  has  appealed. 

The  appellee  prays  that  the  judgment  be  amended  by  granting  hinb 
twenty  per  cent,  as  general  damages  on  the  amount  injoined,  and  that^ 
in  other  respects,  the  judgment  be  affirmed. 

The  ground  set  up  for  obtaining  the  injunction  is  precisely  the  same- 
as  that  on  which  the  appeals  were  taken.  The  question  arises,  was- 
it  necessary  to  the  preservation  of  his  rights,  or  his  protection  against 
a  wrong,  that  the  plaintiff  should  resort  to  the  equitable  remedy  of 
injunction  ?  He  took  a  devolutive  appeal  from  the  order  directing  the^ 
seizure  and  sale  of  his  property.  There  is  no  reason  shown  why  he 
did  not  take  a  suspensive  appeal.  He  was  entitled  to  either  a  devo- 
lutive or  a  suspensive  appeal.  But  it  is  argued  that  the  plaintiff  haa^ 
the  right  to  use  any  or  all  the  remedies  conceded  by  law  to  a  person 
for  the  protection  of  his  rights ;  that  in  this  case  he  could  take  a 
devolutive,  instead  of  a  suspensive  appeal,  if  he  thought  proper ;  and 
if  the  defendant  proceeded  to  execute  the  order,  he  might  resort  to  aa^ 
injunction  to  suspend  the  sale  until  the  matter  in  controveny  should, 
be  determined  on  appeal. 
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Id  reasoDing  upon  this  question,  I  look  to  the  rights  of  all  the 
parties  concerDed.  The  creditor,  seeking  to  enforce-  his  claims  against 
his  debtor,  has  rights  as  well  as  the  debtor.  The  creditor  has  the 
Tight  to  have  payment  of  his  debts  enforced  without  unreasonable 
delay.  If  the  debtor  has  several  remedies  of  defense,  it  does  not  follow 
that  he  is,  in  every  case,  compelled  by  necessity  to  resort  to  them  all. 
If,  in  a  given  case,  the  use  of  one  remedy  is  amply  sufficient  to  secure 
the  rights  of  a  party,  is  there  reason  or  equity  in  permitting  him  to 
involve  his  adversary  in  needless  expense  and  trouble  by  using  all  his 
remedies?  It  would  be  no  denial  of  the  right  of  injunction  to  say  that 
its  exercise  has  proper  limits. 

Whilst,  therefore,  I  concede  that  cases  might  arise  in  which  a  liti- 
gant would  be  justifiable  in  resorting  to  injunction  in  cases  like  the 
present,  yet  I  hold  that  the  resort  to  it  should  in  cases  of  questionable 
right  be  restricted  to  instances  where  it  it  is  clearly  shown  that  cir- 
en m stances  rendered  it  necessary.  But  it  may  be  said  that  the  sale 
of  the  plaintiff's  property,  under  an  illegal  order,  would  be  a  wrong 
which  the  law  provides  him  with  a  remedy  to  avoid.  The  law  also 
provides  him  with  the  remedy  by  suspensive  appeal  to  effect  the  same 
purpose.  That  there  was  any  impediment  in  the  way  of  his  exercising 
that  right,  I  am  not  authorized  to  inter  from  anything  in  the  record. 

Without  assenting  to  the  reasons  given  in  the  opinion  of  the  ma- 
jority of  the  court,  I  concur  in  the  conclusion  that  the  judgment  of 
the  lower  court  should  be  affirmed. 

We  think  the  judgment  ot  the  lower  court  correct.  The  ground  set 
up  tor  obtaining  the  injunction  is  precisely  the  same  as  that  on  which 
the  appeals  were  taken.  All  the  relief  he  could  obtain  by  the  injunc- 
tion proceeding  was  obtainable  by  appeal.  By  taking  a  suspensive,  in 
place  ot  a  devolutive  appeal,  he  might  have  obviated  the  sale  until  the 
Appeal  was  decided.  The  law  discountenances  a  multiplicity  ot  suits. 
The  case  i«  clearly  one  of  lis  pendens.  The  matter  of  controversy  was 
the  same  and  before  the  same  tribunal — between  the  same  parties  and 
for  the  same  cause  of  action.  Code  of  Practice,  article  335 ;  1  An.  46; 
4  An.  520  ;  21  An.  639.  ' 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Couit  be  affirmed  with  costs. 


LuDELiNG,  C.  J.,  dissenting.  This  is  an  injunction  to  prohibit  the 
sheriff  from  proceeding  with  the  execution  of  two  writs  of  seizure  and 
sale  obtained  by  Henry  Burns  against  Thomas  Naughton. 

The  ground  of  injunction  is  substantially  that  the  note  for  the  debt 
aecured  by  the  mortgage  is  in  favor  of  J.  Frank  Pargoud,  and  it  is 
indorsed  by  him  in  blank,  sous  seing  priv4,  and  not  by  authentic  act, 


1 


542  SUPREME  COURT  OF  LOUISIANA, 

Naaghton  y.  Drinkgrave  et  aU. 

and  that  the  order  of  the  judge  under  which  the  writs  were  issued  wa4» 
unauthorized  by  law  and  null  and  void. 

A  motion  was  filed  to  dissolve  the  injunction,  for  four  reasons : 

First — Because  the  affidavit  is  defective. 

Second — Because  the  bond  is  defective. 

Third — Because  of  Us  pendens,  an  appeal  from  the  order  having  been 
taken  to  this  court. 

Fourth — Because  the  only  ground  for  injunction  alleged  is,  that  the 
evidence  on  which  the  orders  of  seizure  and  sale  were  granted  is 
insufficient,  *'  which  can  not  be  ground  tor  injunction,  but  is  a  matter 
on  which  to  base  an  appeal,  and  the  plaintiff  has  taken  a  devolutive 
appeal  before  suing  out  this  injunction.'* 

The  first  two  grounds  in  the  motion  are  not  good,  if,  notwithstand- 
ing the  defective  bond  and  affidavit,  it  appears  that  the  plaintiff  would 
be  entitled  to  a  new  injunction. 

The  plea  of  Us  pendens  is  also  unfounded.  C.  P.  335.  In  order  that 
the  plea  should  be  good,  it  should  appear  that  the  suit  is  between  the 
same  parties  for  the  same  object,  growing  out  of  the  same  cause  of 
action,  and  before  another  court  of  concurrent  jurisdiction.  If  it  be 
true,  as  contended  for  by  the  defendant,  that  the  suit  in  this  court  in- 
volves the  same  issues  and  between  tlie  same  parties  as  those  in  this  case, 
it  would  seem  to  be  an  additional  reason  to  authorize  the  injunction. 

In  Johnston  v.  Hickey  this  court  said :  '*  In  this  case  the  plaintiff 
obtained  an  injunction  against  an  order  of  seizure  and  sale,  whidi  was 
about  to  issue  against  his  property  at  the  instance  of  the  defendant. 
The  petition  for  the  injunction  has  reference  to  a  suit  pending  between 
these  parties  in  relation  to  part  of  the  same  contract  on  which  the 
order  of  seizure  is  claimed  in  the  present  case,  and  reference  i-s  made 
to  the  answer  in  that  suit  to  ascertain  some  of  the  facts  relied  on  to 
obtain  the  injunction  in  the  present,  etc.  •  *  *  For  the  purpose 
of  deciding  on  a  motion  to  dissolve  an  injunction,  the  facts  alleged  in 
the  petition  on  which  it  is  obtained  are  taken  as  true,  but  afterwards 
may  be  controverted  in  an  answer  on  the  merits,  if  such  motion  does 
not  prevail.  We  are  of  opinion  that  the  facts  in  the  present  case 
ought  to  have  been  considered  by  the  court  below  as  sufficient  to  sus- 
tain the  injunction  until  the  cause  could  be  heard  and  determined  on 
its  merits.*'  4  La.  285.  In  that  case  it  had  been  urged  that  ''no 
injunction  can  issue  to  restrain  executory  process,  unless  for  one  of  the 
reasons  assigned  in  C.  P.,  Arts.  738,  739."  But  this  court  thought 
otherwise  then. 

And  this  brings  me  to  the  consideration  of  the  last,  and,  as  it  seems, 
the  chief  reason  for  refusing  the  injunction,  to  wit:  that  having  taken 
a  devolutive  appeal  from  the  order  of  seizure,  the  want  of  authentic 
evidence  to  authorize  the  fiat  is  no  ground  for  an  injunction. 
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It  has  been  argued  that  the  questioa  presented  by  the  allegations  of 
the  petition  for  injunction  is,  whether  or  not  the  insufficiency  of  eyi- 
dence  to  authorize  a  judgment  can  be  made  a  cause  for  an  injunction. 
In  my  judgment  that  is  not  the  question.  The  question  is  one  of 
power  or  authority  in  the  judge  to  act  at  all.  The  judge  has  no 
authority  to  grant  an  order  for  executory  process  on  any  other  than 
authentic  evidence.  7  M.  239,  Day  v«  Fristoe;  1  An.  323;  4  An.  152;. 
5  An.  124,  Yates  v.  Pbipps;  10  M.  223/  3  N.  S.  315;  7  N.  S.  515;  12  R. 
238;  2  An.  491 ;  1  R.  407.  If,  therefore,  he  act  without  authoiity,  his. 
act  is  a  nullity,  from  which  no  civil  effects  or  rights  can  arise.  '*  When 
the  creditor  is  in  possession  of  such  an  act,  he  may  proceed  against 
the  debtor  or  his  heirs,  by  causing  the  property  subject  to  the  privi- 
lege or  mortgage  to  be  seized  and  sold  on  a  simple  petition,  and  with- 
out previous  citation  of  the  debtor,*^  etc.    C.  P.  734. 

The  decree  ordering  a  seizure  and  sale  is  so  far  a  judgment  that  an 
appeal  will  lie  from  it ;  but  itds  not  a  judgment  in  the  true  legal  sense- 
of  the  term,  and  possesses  none  of  its  features.  It  issues  without  cita- 
tion; it  decides  on  no  issue;  nor  does  it  adjudicate  to  the  party 
obtaining  it  any  right  in  addition  to  those  secured  in  his  notarial  act. 
16  La.  254;  3  An.  253.  If  the  judge  had  inadvertently  granted  an 
order  of  seizure  and  sale  on  an  act  under  private  signature,  or  a  judg- 
ment in  chambers  on  an  ordinary  confession  of  judgment,  I  imagine 
no  one  would  affirm,  that  such  an  order  or  judgment  was  not  an  utter 
nullity.    In  my  judgment  the  case  at  bar  is  not  materially  different. 

The  rule  that  an  injunction  will  not  be  granted  to  arrest  a  fi.fa,  for 
causes  existing  anterior  to  the  judgment  does  not  apply  to  orders  of 
seizure  and  sale,  and  this  has  been  recognized  by  this  court  in  numer- 
oas  cases.  lu  Oliambliss  v,  Atchison,  2  An.,  an  order  of  seizure  and 
sale  was  injoiued,  and  a  motion  was  made  to  dissolve  the  injunction. 
This  conrt  said:  *^Aroong  the  specific  grounds  relied  on  in  argument 
by  the  counsel  for  Atchison,  in  support  of  the  judgment  appealed  from^ 
so  tar  as  it  perpetuates  the  injunction,  the  following  are  deemed  mate- 
rial: 

^^  First — Chambliss  could  not  legally  obtain  an  order  of  seizure  on 
the  outstanding  notes  of  Niebert,  the  stipulation  of  the  defendant  to 
pay  those  notes  only  conferring  upon  him  an  equitable  action  to 
enforce  payment. 

^^8econd — The  power  ot  attorney  to  Lacoste,  which  is  one  of  the  doc- 
uments on  which  the  order  of  seizure  issued,  is  a  private  statute. 
Acts. 

'* Third — ^Tbe  certificates  and  affidavit  of  the  justice  to  prove 
demand  from  the  original  debtor  are  private  acts,  not  under  seal  as 
required  by  the  statute  of  Mississippi. 

'^Fourth— The  copies  of  the  statutes  of  Mississippi,  adduced  to  sUot^ 
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the  capacity  of  justices  of  the  peace  to  act  as  Dotaries  and  to  prove  the 
rate  of  interest  on  the  notes,  are  not  authentic  in  the  meaning  of  Arts. 
732  and  733  of  the  Code  of  Practice. 

**Fifth — The  identity  of  the  notes  is  not  shown.  They  were  not 
paraphed  by  the  notary.  The  mortgage  to  Niebert  describes  those 
that  were  given  as  drawn  in  favor  of  Bass,  and  his  name  is  not  on 
those  which  the  plaintiff  has  produced. '' 

The  facts  assumed  in  these  grounds  are  apparent  on  the  face  of  the 
record,  and  force  upon  as  the  conclusion  that  the  order  was  granted 
upon  evidence  not  authentic. 

It  is  contended  that  none  of  those  groUnds  but  the  first  were  set 
forth  in  the  petition  praying  for  the  injunction,  and  that  the  others 
«an  not  be  noticed  here.  The  authorities  relied  upon  in  support  of 
that  position  do  not,  in  our  opinion,  establish  it.  ''When  executory 
process  is  prayed  for  on  an  act  said  to  import  a  confession  of  judgment, 
the  judge  must  examine  and  decide  whether  the  instrument  unites  all 
the  requisites  of  the  law  necessary  to  authorize  this  summary  proceed- 
ing; so  far  it  is  a  judgment,  and  an  appeal  lies  from  it,  as  from  all 
•other  orders  of  court  that  might  work  an  irreparable  injury."  And 
the  court  perpetuated  the  injunction.    2  An.  491 ;  3  An.  150;  10  R  70. 

Did  the  fact  that  Naughton  had  taken  a  devolutive  appeal  deprive 
him  of  the  right  to  injoin  the  sale  attempted  to  be  made  under  an 
illegal  order?  I  am  aware  of  no  law  which  would  deprive  him  of  this 
right,  and  I  can  imagine  no  good  reason  for  it.  It  is  said  he  might 
have  suspended  the  effect  of  the  order  by  taking  a  suspensive  appeal. 
Supposing  he  could  not  take  a  suspensive  appeal,  for  the  want  of  a 
security  willing  to  sign  such  a  bond — an  hypothesis  by  no  means 
improbable — is  this  court  to  deprive  him  of  another  remedy  afforded 
him  by  law  to  protect  his  property  from  an  illegal  seizure  and  sale? 
I  think  not. 

But  the  law  gave  him  the  right  to  take  a  suspensive  or  devolutive 
appeal.  He  chose  the  latter — no  doubt  believing  that  it  was  enough 
■to  call  the  attention  of  the  parties  to  the  fatal  defect  in  their  proceed- 
ings to  stop  it.  But  the  defendant  chose  to  try  to  enforce  his  illegal 
order,  noth  withstanding  the  appeal,  and  lam  at  a  loss  to  imagine  why 
tlie  plaintiff  should  not  be  permitted  to  avert  the  wrong  attempted  to 
be  inflicted  upon  him  by  iujoining  the  illegal  writs. 

This  court  decided  recently  on  the  appeal  taken  from  the  order  of 
seizure,  under  which  the  writs  iojoined  in  this  case  issued,  that  the 
order  of  seizure  and  sale  was  wrongfully  issued ;  that  the  ground  of 
plaintiff's  injunction  was  good,  and  yet  he  is  mulct  in  twenty  per 
•cent,  damages  for  seeking  to  avert  a  wrong — for  trying  to  prevent 
trespass  upon  his  property. 

For  the  foregoing  reasons  I  dissent  from  ttie  opinion  of  tlie  court. 
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On  Rehkaring. 

Taliaferro,  J.  A  rehearing  waa  granted  in  this  case  only  on  the 
sabject  ot  damages.  A  review  of  the  case  in  regard  to  that  qnestioa 
induces  us  to  think  that  general  damages  alone  should  be  allowed. 

It  is  accordingly  now  ordered  that  the  judgment  of  the  lower  court, 
so  far  as  it  condemns  the  plaintiff  in  injunction  and  his  sureties  in 
^olido  to  pay  the  defendant  three  hundred  and  forty  dollars  as  special 
damages,  be  annulled  and  get  aside;  and  that  in  all  other  respects  the 
judgment  be  affirmed,  the  defendant  in  injunction  paying  costs  of 
this  appeal. 

The  Cliief  Justice  adhering  to  the  views  expressed  in  his  diasenting 
opinion  in  this  case. 


No.  410. 
C.  H.  MoKKisoN  V,  A.  F.  Flournoy  &  Co. 

Where  the  debt  and  contract  on  which  a  Judgment  was  obtained  existed  prior  to  the  Censti* 
tntion  of  1868,  article  132  of  that  inatrament  is  not  applicable,  and,  therefore,  the  Jadg- 
ment  does  not  fall  within  the  provisions  of  the  act  No.  40,  approved  Febmary  24, 1869. 

Article  132  of  the  Constitation  is  not  self-acting,  and  can  only  have  effect  in  the  manner 
1  rovided  by  statute. 

When  there  was  no  law  authorizing  the  Sheriff  to  advertise  and  sell,  as  he  did,  the  cotton 
plantation  of  the  plaintiff  under  the  Jadgment  of  the  defendants,  in  lots  of  from  ten  to 
iifty  acres,  disregarding  the  plaintiff's  notice  that  he  desired  it  sold  in  block  and  not 
according  to  the  advertisement ;  aud  where,  in  defense  of  his  act,  the  Sheriff  contended 
that,  before  the  day<of  sale,  he  had  notified  the  plaintiff  to  inform  him  whether  he  desired 
the  property  thus  advertised  to  be  sold  in  lots  or  in  bloclc.  and  t^t  plaintiff^  having 
refused  to  give  any  instructions,  had  no  cause  to  complain ; 

field — That  in  forced  sales  the  forms  of  law  must  be  strictly  complied  with,  and  that.  In  this 
case,  the  defect  in  the  Sheriff's  proceedings  could  not  be  cured  in  the  manner  attempted 
by  him. 

Property  advertised  to  be  sold  in  lots  of  from  ten  to  fifty  acres  could  not  be  legally  sold  in 
block,  and  the  plaintiff,  at  this  stage  of  the  proceedings,  was  not  bound  to  give  any  direc- 
tions to  the  Sheriff,  or  to  give  any  consent  as  to  the  manner  of  selling  his  property. 

He  had  the  right  to  require  a  legal  advertisement,  and  was  not  bound  to  waive  it  lay  giving 
instructions  to  the  Sheriff  concerning  the  sale. 

APPEAL  from  the  Fourteenth  Judicial  Di-^trict  Court,  parish  of 
Ouactiita.  Eay,  J.  Morrison  &  Farmer,  for  plaintiff  and  appellee. 
£,  G,  Cobb,  for  deiendants  and  appellants. 

Wtly,  J.  This  case  is  correctly  stated  by  the  counsel  of  the 
plaintiff,  and  is  as  follows: 

The  defendant  held  a  judgment  against  the  plaintiff;  sued  out  a 
Jieri  faciM,  and  seized  a  coiton  plantation  belonging  to  plaintiff  in 
injunction. 

The  Sheriff  advertised  the  property  for  sale,  to  be  sold  in  lots  of  not 
less  than  ten  nor  more  than  fifty  acres. 

This  sale  was  injoined  on  tiie  ground,  among  others,  that  the  defend- 

35 
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ant  iQ  execation  had  notified  the  Sheriff  that  he  wished  the  property 
sold  in  block ;  that  the  (contract)  debt  on  which  the  judgment  wa» 
obtained  existed  previous  to  the  adoption  of  the  Constitution  of  1868. 
Article  132  did  not  for  that  reason  apply. 

After  the  injunction  had  been  issued  and  served,  and  while  it  was 
pending,  the  plaintiff  in  execution  returned  the^.  /a.,  and  sued  out  an 
alias  writ. 

On  this  second  execution  the  sheriff  relevied  upon  the  same  prop- 
erty. As  soon  as  this  last  seizure  was  made,  defendant  in  execution 
served  a  notice  on  the  Sheriff  that  he  deaired  the  property  sold  ia 
block. 

Notwithstanding  this  notice,  the  former  injunction,  and  the  law,  the 
Sheriff  proceeded  to  advertise  the  property  for  sale  again,  to  be  sold 
in  lots,  as  in  the  first  instance. 

The  defendant  in  execution  then  sued  out  the  present  injunction, 
averring  that  it  was  illegal,  irregular,  and  harassing  for  defendants  in 
injunction  to  return  the  first  execution,  and  to  proceed  in  the  execu- 
tion of  the  second  in  the  manner  ttiey  had  been  restrained  from  doing 
under  the  first,  until  the  issues  made  by  the  injunction  then  pending 
had  been  disposed  of ) 

That  it  was  the  wish  of  defendant  in  execution  to  have  his  property 
sold,  if  at  all,  in  block ;  that  it  had  on  it  a  standing  crop,  and  to  sett 
it  in  lots  would  be  greatly  to  the  damage  of  petitioner ; 

That  the  law  authorized  him  to  have  it  sold  in  block ;  the  debt  and 
contract  on  which  the  judgment  was  obtained  existed  prior  to  the  Con- 
stitution of  186d ;  therefore  article  132  was  not  applicable. 

Defendants  answered  by  admitting  the  seizure  and  advertisement  of 
the  property  to  be  sold  in  lots,  as  alleged,  but  averred  the  correctness 
and  legality  of  the  proceedings. 

Tiie  court  perpetuated  the  injunction,  and  defendants  have  appealed. 

The  contract  on  which  the  judgment  was  based  existed  before  the 
constitution  of  1868.  Therefore  this  judgment  does  not  fall  within  the 
provisions  ol  the  act  No.  40,  approved  February  24,  1869. 

In  Bowie  v,  Lott,  24  An.  214,  this  court  held  that  article  132  of  the 
constitution,  which  provides  that  '^all  lands  sold  in  pursuance  of 
decrees  of  courts  shall  be  divided  in  tracts  of  from  ten  to  fifty  acres," 
is  not  self-acting,  and  can  only  have  effect  in  the  manner  and  to  the 
effect  provided  by  statute.  There  are  other  decisions  to  the  same 
effect. 

There  was,  therefore,  no  law  authorizing  the  sheriff  to  advertise  and 
sell  the  cotton  plantation  of  the  plaintiff  under  the  judgment  of  the 
defendants  in  lots  of  from  ten  to  fifty  acres,  the  plaintiff  having  noticed 
him  that  he  desired  it  sold  in  block. 
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Bat  the  defendants  contend,  that  before  the  day  of  aale  the  slieriff 
notified  the  plainti£f  to  inform  him  whether  he  desired  the  property 
sold  in  lots  or  in  block,  and  the  plaintiff  having  refused  to  give  any 
iDstructions,  has  no  caae»e  to  complain. 

In  forced  sales  the  forms  of  law  must  be  strictly  complied  with. 

The  sherifi'  in  this  case  had  advertised  the  property  to  be  sold  in  lots 
of  from  ten  to  ^fty  acres,  notwithstanding  the  plaintiff  notified  him  he 
desired  it  sold  in  block. 

This  defect  could  not  be  cured  in  the  manner  attempted  by  the 
sheriff.  Property  advertised  to  be  sold  in  lots  of  from  ten  to  fifty 
acres,  could  not  be  legally  sold  in  block.  The  plaintiff,  at  this  stage  of 
the  proceedings,  was  not  bound  to  give  any  directions  to  the  sheriff,  or 
to  give  any  consent  as  to  the  manner  of  selling  his  property. 

He  had  the  right  to  require  a  legal  advertisement,  and  he  was  not 
bound  to  waive  it  by  giving  instructions  to  the  sheriff  concerning  the 
sale. 

Judgment  affirmed. 


No.  415.  
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Whore  certain  persons,  to  wit :  HorriAon  and  Pickens,  pretended,  the  one  as  clerk  and  the 
other  as  sheriff  of  the  parish  of  Caddo,  to  bold  their  offices  and  to  exercise  the  functions 
tiiereof  onder  what  they  called  the  "McEnery  government,"  in  opposition  to  the  author- 
ity of  the  United  States  and  the  laws  and  decisions  of  the  courts  of  this  State ; 

Held— That  it  would  seem  to  be  absurd  to  require  an  argument  to  show  that  parties  occupy* 
ing  such  positions  can  not  be  regarded  as  de  facto  officers  of  the  government  whose 
authority  they  contemn. 

There  can  not  be,  at  the  same  time  and  in  the  same  State,  two  valid  State  governments,  with 
two  sets  of  officers. 

No.  41  of  the  acte  of  the  Legislature,  session  of  1873,  forbids  persons  occupying  the  position 
therein  described  from  performing  any  official  act,  and  also  prohibits  all  officers  of  the 
State  from  recognizing  them  or  giving  effect  to  their  acts. 

**  Whatever  is  done  in  contravention  of  a  prohibitory  law  is  void,  although  the  nullity  be  not 
formally  directed."    C.  C.  art  12. 

Every  official  act  of  Morrison  and  Pickens  is,  therefore,  null  and  void,  if  they  be  in  the  cate- 
gory of  persons  declared  to  be  usurpers  in  the  firat  section  of  act  No.  41  of  1873*  and  there 
is  no  doubt  that  they  are  in  said  category. 

They  do  not  hold  office  by  virtue  of  any  title.  They  never  were  declared  elected  by  tlie 
Board  of  Returning  Officers  at  the  general  election  of  November,  1873,  neither  have  they 
been  legally  commissioned. 

The  documents  called  commissions,  which  they  hold,  purporting  to  have  been  issued  on  the 
fourth  of  December,  1873,  are  absolute  nullities,  having  been  issued  in  violation  of  lawj 

No  one  claiming  an  office  by  election  in  November,  1872,  could  have  been  commissioned 
except  by  acting  Governor  Pinchback  or  by  Governor  Kellogg,  inasmuch  as  Governor 
Warmoth  was  suspended  by  being  impeached  by  thp  House  of  Representatives  before  the 
promulgation  of  the  returns  of  the  election  by  the  Returning  Board,  and  his  trial  was 
discontinued  in  consequence  only  of  the  expiration  of  his  term  of  office. 

No  one  shall  exercise  the  functions  of  an  elective  office  by  virtue  of  an  election  unless  he  has 
been  declared  elected  according  to  existing  laws;  and  in  cases  where  the  Iaw  requires  the 
officers  to  be  commissioned,  until  such  commission  shall  have  been  issued.  Neither  of 
'  these  prerequisites  was  observed  in  this  case. 
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The  ftots  of  Morrison  and  Pickens  in  assuming  to  act  as  the  sheriff  and  cleric  of  Caddo  after 
the  promulgation  of  the  law  aforesaid,  Wi^re  in  flagrant  violation  and  contravention  of  its 
statutory  provisions.  Such  acts  are  crimes,  and  consequently  can  have  no  legal  effect 
Those  who  themselves  have  violated  the  law  by  recognizing  such  pretended  oflkec^ 
must  suffer  the  consequences  of  their  disobedience. 

The  act  Ko.  41  of  1873  does  not  divest  vested  rights.  The  pretended  commiasions  of  MorrisQa 
and  Pickens  were  mero  nullities.. 

j^  is  not  retroactive ;  it  is  not  ex  post  facto  in  its  operations ;  because  it  professedly  provides 
only  for  the  future.    It  can  not,  therefore,  be  ex  post  facto. 

It  does  not  encroach  upon  the  powers  and  duties  of  the  Judiciary.  It  declares  certain  aeti^ 
which  were  in  themselves  wrong  and  in  violation  of  law  and  civil  order  b^ore  the  passige 
ot  the  statute,  to  be  crimes  if  done  qfler  the  passage  of  the  law.  There  is  no  qaertioa 
that  the  sul'Ject  is  one  over  which  the  Legislature  has  Jurisdiction. 

It  is  not  material  to  decide  whether  or  not  the  act  No.  41  of  1873  conflicted  with  the  intrusion 
office  act,  and  took  from  the  courts  cases  that  were  pending  under  it,  for  the  General 
Assembly  has  complete  power  ovi>r  the  subject  of  contests  for  office.  It  determines  the 
mode  by  which  these  questions  may  be  decided,  and  the  courts  have  no  Jurisdiction  ow 
their  discretion. 

To  maintain,  as  was  strenuously  urged  in  the  case,  that  because  Morrison  and  Pickens  have 
pot  been  prosecuted  and  convicted  of  their  crimes,  this  court  can  not  decide  <m  the 
validity  of  their  acts,  is  an  absurdity. 

It  is  not  necessary  to  convict  a  thief  of  larceny  in  order  to  enable  the  court  to  decide  that 
the  title  given  by  him  ot  the  stolen  property  was  an  absolute  nullity,  even  in  a  suit  lo 
which  the  thief  is  not  a  party. 

The  pretended  official  acto  of  Morrison  and  Pickens  are  nullities,  and  therefore  the  bond 
which  is  the  basis  of  this  suit,  as  well  as  the  proceedings  had  in  the  case  while  Morriaoa 
and  Pickens  were  pretending  to  act  as  clerk  and  sheriff,  are  null  and  void. 

APPEAL  irom  the  Tenth  Judicial  District  Coart,  pariah  of  Cnddo. 
Looney,  J.     W.  iV.  Wise,  District  AttorDey,  for  plaintiff  and  appel- 
lee.   Nutt  <&  Leonard,  J.  M.  Lauion^  tor  defendant  and  appellant 

LiUDELiNG,  C.  J.  Zack.  McFarland  was  indicted  lor  murder  at  the 
term  of  the  Tenth  District  Court,  in  Caddo  parish,  held  in  Janoary, 
1873.  He  was  admitted  to  bail  by  the  presiding  jndge.  Upon  the 
failure  of  McFarland  to  appear  according  to  the  terms  of  his  bond, 
judgment  was  rendeied  against  htm  and  his  b  ndsmen.  The  sureties 
tiled  a  motion  to  set  aside  the  Judgment  nin.  It  alleges  that  there 
is  no  indictment  against  McFarland  to  which  he  can  be  legally  com- 
pelled to  answer^  that  no  legal  warrant  issued  against  him;  that  be 
was  not  arrested,  and  that  the  bond  was  not  taken  by  any  one  legally 
authorized  to  take  the  same,  and  is,  therefore,  null  and  void;  that  the 
indictment  was  not  found  by  a  legal  grand  jury,  and  that  even  iboagh 
the  indictment  be  held  to  be  valid  (which  is  denied),  still  said  McFsr- 
land  can  not  be  compelled  to  appear  before  this  court  at  the  preseot 
'%erm,  because  the  law  prohibits  him  and  all  others,  especially  officers 
of  the  State,  trom  recognizing  in  any  manner  usurpers  in  office,  aod 
because  the  offices  of  Clerk  of  said  court  and  Sheriff  of  said  parish  are 
now  usurped  by  S.  M.  Morrison  and  J.  W.  Pickens,  pretending  to  act 
without  authority  ot  an  election  declared  by  the  Returning  Board  con- 
stituted by  law.  and  without  commissions  from  the  GrOTeruoru/  th« 
State. 

It  lurther  alleges  that  said   <*  Morrison  and  Pickens  have  openly 
adhered  to,  recognized,  and  attempted  to  maintain  the  usurping  gov- 
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oroment  known  as  the  McEnery  Governmeot  j  that  they  are  iisarpen, 
illegally  aRSuming  or  pretending  to  be  pablic  officers,  without  any 
shadow  or  color  of  right,  in  defiance  of  law ;  and  that  all  tlieir  acts,  as 
sach,  being  subversiye  of  the  government  and  in  contravention  of 
prohibitory  laws,  are  absolutely  null  and  void."  The  motion  further 
represents  that  the  Returning  Board,  constituted  by  iaw,  has  legally 
declared  U.  B.  Holloway,  Clerk,  and  A.  Flournoy,  SheriflF,  of  Caddo 
palish;  that  the  Governor  of  the  State  commissioned  them  as  such 
officers,  and  that  they  were  duly  qualified  to  act,  long  anterior  to  the 
date  on  which  said  indictment  was  filed,  and  that  they  were  the  only 
persons  entitled  in  any  manner  to  discharge  the  functions  of  their 
respective  offices.  It  alleges  that  the  Judge  had  no  right  to  order 
Pickens  to  take  the  bond,  and  the  said  Pickens  was  without  authority 
to  take  the  bond,  being  forbidden  by  law  from  doing  so,  and  that  the 
bond  is  utterly  null  and  void.  It  is  further  alleged  that  no  judgment 
conld  have  been  rendered  on  said  bond,  or  ai.y  other  action  taken 
thereon  at  that  term  of  the  court,  because  t}!e  offices  of  Clerk  and 
Sherifi  were  violently  usurped,  and  the  lawful  Clerk  and  SberiflP  were 
prevented  irom  discharging  the  duties  of  their  offices  by  said  Morri- 
son and  Pickens. 

The  motion  was  overruled,  judgment  was  signed,  and  the  sureties 
have  appealed. 

It  is  evident  that,  if  the  allegations  made  in  the  motion  be  true,  the 
motion  should  have  been  maintained,  as  there  can  be  no  judicial  pro- 
ceedings in  the  District  Court  without  a  clerk  and  sheriff;  and  the 
allegations  substantially  amount  to  this,  that,  practically,  the  District 
Court  of  Caddo  parish  had  neither  of  those  officers  acting  when  the 
proceedings  in  this  case  were  had. 

It  is  necessary,  therefore,  to  decide  whether  or  not  S.  M.  Morrison 
and  J.  W.  Pickens  were,  respectively,  Clerk  and  Sheriff  of  Caddo 
parish  during  the  time  when  the  aforesaid  proceedings  occurred. 

It  appears  that  U.  B.  Holloway  and  A.  Flournoy,  Jr.,  were  respect- 
ively declared  elected  to  the  offices  of  Clerk  and  Sheriff  of  Caddo 
parish  by  the  Board  of  Returning  Officers,  and  that  they  were  duly 
commissioned  as  such,  on  the  twenty-sixth  day  of  December,  1872,  by 
Acting  Governor  Pinchback.  It  is  admitted  that  they  qualified  accord- 
ing to  law. 

It  appears  also  that  S.  M.  Morrison  received  what  purports  to  be  a 
commission,  signed  by  Governor  Warmoth,  bearing  the  date  of  fourth 
December,  1872,  although  it  was  not  received  until  twenty- third 
December,  1872.  It  is  admitted  he  took  the  oajth  ol  office  and  gave 
bond.     The  same  statement  ot  lacts  is  applicable  to  J.  W.  Pickens. 

It  appears  that  said  Morrison  and  Pickens  obtained  possession  of  the 
buildings  and  records  of  the  offices  of  clerk  and  sheriff,  and  that  IIol'- 
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loway  and  FlonrDoy  have  been  asserting  their  rights  to  their  offices 
«ince  the  date  of  their  commissions. 

S.  M.  Morrison  was  examined  as  a  witness  in  this  case.  He  says  that 
**  he  has  heretofore  recognized  the  McEnery  government  of  the  State  of 
Louisiana,  and  continues  so  to  do.  My  commission  from  Governor 
Warmoth  as  clerk  was  received  on  twenty -third  December,  1872^  and 
1  qualified  under  it  the  same  day."  His  bond  is  not  in  this  record, 
althoagh  it  was  offered  in  evidence.  But  it  is  in  another  record  before 
this  court.  It  is  executed  in  favor  of  'Hhe  Governor  of  the  State  of 
Louisiana/'  without  designating  who  is  Governor  of  the  State. 

It  is  admitted  that  J.  W.  Pickens  would  make  the  same  statements 
as  those  made  by  Morrison  in  his  testimony. 

It  is  manifest  from  the  foregoing  statement  of  facts  that  S.  M.  Mor- 
rison and  J.  W.  Pickens  are  pretending  to  hold  their  offices,  and  to 
exercise  the  functions  tliereof,  under  what  they  call  "the  McEuerj 
government,"  in  opposition  to  the  authority  of  the  United  States,  and 
the  laws  and  decisions  of  the  courts  of  this  State. 

It  would  seem  to  be  absurd  to  require  an  argument  to  show  that 
parties  oooupyiug  8uch  positious  can  not  be  regarded  as  de  facto  officers 
of  tlie  government,  whose  authority  they  contemn. 

The  Supreme  Court  of  the  United  States  held  the  following  language 
in  tlie  case  ot  Luther  v,  Borden  :  **  it  it  should  be  decided  that  the 
•charter  government  had  no  legal  existence  during  the  period  of  time 
above  mentioned — it  it  had  been  annulled  by  the  adoption  of  the 
opposii  ii  government — then  the  laws  passed  by  its  Legislature  daring 
that  time  were  nullities,  its  taxes  wrongfully  collected,  and  the  judg- 
ments and  senteuces  of  its  courts  in  civil  and  criminal  cases  null  and 
void,  and  tlie  officers  who  carried  their  decisions  into  operation  answer- 
able as  trespassers,  if  not,  in  some  cases,  as  criminals."    7  How.  39. 

It  has,  however,  been  strenuously  contended  that  becauM-  the  said 
Morrison  and  Pickens  were  in  possession  of  the  offices,  in  the  ui.inner 
already  stated,  they  were  de  facto  officers,  and  their  acts  can  not  be 
attacked  collaterally,  and  their  right  to  ^aid  offices  can  not  be  inquired 
into  in  this  collateral  way;  and  many  authorities  have  been  cited  to 
8ho\V  that  the  acts  of  a  de  facto  officer  can  not  be  questioned  in  a  col- 
lateral manner.  A  question  which,  at  this  late  day,  it  is  unnecessary 
to  refer  to  authorities  to  support.  But  that  argument  is  a  complete 
petitio  principii.  It  assumes  for  granted  the  very  question  at  issue, 
to  wit:  were  those  persons  de  fa^to  officers t  The  quotation  from  the 
opinion  of  the  Supreme  Court,  above  made,  negatives  that  position — 
so  does  common  sense.  There  can  not  be,  at  the  same  time  and  in  the 
same  State,  two  valid  State  governments,  wifih  two  sets  of  officers. 
That  Flournoy,  who  was  declared  elected  by  the  Rtsturning  Board, 
and  who  was  commissioned  by  Acting  Governor  Pinch  back,  and  who 
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qnalifled  according  to  law,  was  Sheriff  of  Caddo  i^arish  at  the  date 
whea  McFarland  was  pretended  to  be  arrested,  the  foarteenth  of 
March,  1873,  will  not  be  disputed  by  any  unbiased  lawyer.  An  arrest 
by  Floarnoy,  on  that  day,  wonld  an  questionably  have  been  legal.  If 
Pickens  also  was  Sheriff,  there  were  then  two  Sheriffs  of  Caddo.  The 
proposition  is  absurd. 

It  is  notorious  that  in  the  winter  and  spring  of  1873,  in  certain  locali- 
ties of  this  State,  the  adherents  of  Colonel  McEnery  were  in  a  position 
to  obstruct  the  administration  of  justice  by  pr^veutiDg  those  whom  the 
Returning  Board  of  elections  had  declared  elected  from  exercising  the 
functions  of  their  of&cen,  except  with  great  danger  of  civil  commotion. 
Tbe  General  Assembly,  then  in  session,  passed,  in  tlie  interest  of  pub- 
lic order  and  of  the  peace  of  society,  the  act  No.  41.  The  title  of  the 
act  unequivocally  indicates  the  intention  of  the  lawgiver — it  is  ''an 
act  declaring  it  a  crime  to  usurp  a  public  office,  and  providing  the 
punishment  for  such  offense;  providing  that  if  any  public  officer  shall 
adhere  to  or  recognize  any  usurper,  his  office  shall  be  forfeited  and 
considered  abandoned,  and  directing  and  regulating  legal  proceedings 
to  have  such  abandonment  and  forfeiture  declared;  authorizing  the 
Governor  to  declare  such  forfeiture  and  abandonment  in  certain  cases, 
and  to  remove  such  officers,  and  to  fill  the  vacancies  so  made  by 
4ippointment.'* 

The  first  section  of  the  act  declares  'Hhat  if  any  person  shall 
assume  or  pretend  to  be  an  officer  of  the  State— executive,  judicial  or 
4egi8lative — without  authority  of  an  election  declared  by  the  Return- 
ing Board,  or  without  authority  of  a  comntission  from  tlie  Gr'^vernor  of 
the  State,  in  case  the  laws  require  s'.ich  officer  to  be  commissioned, 
snob  person  so  illegally  assuming  or  pretending  to  be  a  public  officer 
•shall  be  deemed  a  usurper.  If  any  such  usurper  shall  attempt  to 
•exercise  the  lunctions  ot  a  public  officer,  and  shall  interfere  with  any 
public  officer  in  the  discharge  of  his  duties,  such  usurper  so  interfering 
«hall  be  deemed  to  be  guilty  of  a  crime,  and  upon  conviction  may  be ' 
Hoed  or  imprison ed,  at  the  discretion  of  the  court,  or  both."  The 
second  section  declares  that  *'  if  any  public  officer  shall  give  adhesion 
to,  or  in  any  manner  recognize,  the  authority  of  any  person  who  may 
be  usurping  a  publico  office,  within  contemplation  of  this  law,  such 
public  officer  so  giving  adhesion  to  or  recognizing  such  usurper  shall 
be  deemed  to  have  forfeited  and  abandoned  the  public  office  held  by 
him,  ucider  the  constitution,  the  laws,  and  the  government  of  the 
State.'' 

Whether  the  penalties  denounced  against  officers  of  the  State  who 
may  recognize  the  authority  of  persons  declared  to  be  usurpers  by  the 
statutes  can  be  enforced  or  not,  it  is  not  material  to  determine  now. 

^t  is  sufficient,  ior  the  purposes  of  this  case,  to  know  that  the  law 
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forbids  persoDs,  occapyiDg  the  position  aforesaid,  from  performiDg  any 
official  act;  and  also  prohibits  all  officers  of  the  State  from  recognisiog 
them  or  giviDg  effect  to  their  acts. 

''Whatever  is  done  in  contraveution  of  a  prohibitory  law,  is  void, 
although  the  nullity  be  not  formally  directed."    C.  C,  art.  12. 

Every  official  act  of  S.  M.  Morrison  and  J.  W.  Pickins  is,  therefore, 
null  and  void,  if  they  be  in  the  category  of  persons  declared  to  be 
usurpers  in  the  first  section  of  act  No.  41  of  1873. 

They  do  not  hold  office  by  virtue  of  any  title  having  color  of 
authority.  They  claim  to  have  been  elected  at  the  general  election 
of  November,  1872.  They  never  were  declared  elected  by  the  board 
of  returning  officers,  neither  have  they  been  commissioned.  The 
documents  called  commissions,  purporting  to  have  been  issued  by 
Governor  Warmoth  on  the  fourth  of  December,  1872,  are  absolate 
nullities,  having  been  issued  in  violation  of  law.  This  we  had  occa- 
sion to  decide  in  the  case  of  Collin  v,  Knobloek,  and  in  other  oases 
decided  at  the  last  term  of  thi5«  Coart,  at  New  Orleans. 

We  will  notice,  judicially,  that  no  one  claiming  an  office  by  electioo 
in  November,  1872,  could  have  been  commissioned,  except  by  acting 
Governor  Pinchback  or  by  Governor  Kellogg,  inasmuch  as  Governor 
Warmoth  whs  suspended  by  being  impeached  by  the  House  of  Repre- 
sentatives before  the  promulgation  of  the  returns  of  the  election  by 
the  Returning  Board,  and  that  his  trial  was  discontinued  in  consequence 
of  the  expiration  of  his  term  of  office. 

These  facts  form  a  part  of  the  history  of  this  State.  It  was  impos- 
sible, therefore,  for  him  to  have  issued  commissions  while  he  was 
suspended  from  discharging  the  duties  of  his  office. 

Biit  it  is  hardly  necessary  to  consider  the  commissions,  even  if  they 
can  be  regarded  as  commissions,  inasmuch  as  the  law  No.  41  declares 
that  no  one,  by  virtue  of  an  election,  shall  exercise  the  functions  of 
the  office  until  **  declared  elected  by  the  Betnrni ng  Board  constituted 
by  law.  The  obvious  meaning  of  the  words  "if  any  person  shall 
assume  or  pretend  to  be  an  officer  of  the  State,  executive,  judicial  or 
legislative,  without  authority  of  an  election  declared  by  the  Rf turning 
Board  constituted  by  law,  or  without  authority  of  a  commission  irom 
the  Governor  of  the  State,  in  case  the  law  requires  such  officer  to  be 
commissioned,"  is,  that  no  one  shall  exercise  the  iunctions  of  an  elec- 
tive  othce,  by  virtue  of  an  election,  unless  he  has  been  declared  elected 
according  to  existing  laws ;  and  in  cases  where  the  law  requires  the 
officer  to  be  commissioned,  until  such  commission  shall  have  been 
issued. 

In  the  case  of  Morrison  and  Pickens  it  was  necessary  that  tbey 
should  have  been  declared  elected  by  the  Returning  Board  and  oommis- 
aioned  according  to  law. 
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Neither  of  those  prereqaieites  was  done  in  the  case  of  Morrison  and 
Pickens;  and  their  acts,  in  assuming  to  act  as  the  sheriff  and  clerk  of 
Caddo  parish  after  the  proui  ligation  of  the  law,  are  in  fl^igrant  viola- 
tion and  contravention  of  statute  No.  41.  Such  acts  are  crimes  nnder 
the  provisions  of  the  statute,  and  consequently  can  have  no  legal 
effect;  and  those  who  themselves  have  violated  the  law  by  recogniz- 
ing such  pretended  officers,  must  suffer  the  consequences  of  their  dis- 
obedience. 

Is  the  law  constitutional  t  The  objections  urged  against  the  law  in 
argument  were  that  it  divested  vested  rights ;  that  it  is  retroactive 
and  ex  post  faeto  in  its  operations,  and  that  it  encroaches  upon  the 
powers  and  duties  of  the  judiciary. 

There  is  no  force  in  the  objections  urged. 

No  one  has,  or  ever  had,  a  right  to  take  possession  of  an  office, 
except  in  the  manner  and  under  the  conditions  stipulated  by  law. 
Not  having  been  decUred  elected  by  the  officers  whose  province  it 
was,  under  the  law,  to  determine  that  question,  and  never  having 
been  commissioned  according  to  law,  Morrison  and  Pickens  were 
usurpers  before  the  passage  of  act  No.  41.  They  had  neither  a  vested 
right  to  the  offices,  nor  any  other  Kind  of  right  thereto,  as  it  does  not 
appear  that  they  contested  the  election ;  and  they  had  no  title  under 
which  they  could  nave  contested  lor  the  office  under  the  intrusion  into 
office  act — their  pretended  commissions  being  mere  nullities.  Bonner 
V.  Lynch,  25  An. 

The  law  is  not  retroactive — it  professedly  provides  only  for  the 
future.    It  can  not,  therefore,  be  ex  post  facto. 

Neither  does  the  statute  trench  upon  the  jurisdiction  of  the  judiciary. 
It  declares  certain  acts,  which  were  in  themselves  wrong  and  in  viola- 
tion of  law  and  civil  order  before  the  passage  of  the  statute,  to  be 
crimes  if  done  after  the  passage  of  the  law. 

That  the  subject  was  one  over  which  the  Legislature  had  jurisdic- 
tion can  not  be  questioned  seriously.  It  was  to  punish  those  who 
were  conspiring  against  the  Government  by  preventing  the  installa* 
tion  of  its  officers  duly  declared  to  be  elected  and  commissioned.  Any 
government  which  would  fall  to  do  that  would  be  pusillanimous  and 
unworthy  the  respect  of  a  free  poople.  If  the  effect  of  the  passage  of 
the  statute  be  to  drive  those  usurpers  from  the  offices  which  they 
unlawfully  retained  from  the  legal  officers,  the  law  will  have  accom- 
plished its  object  without  any  violation  of  right  or  of  the  constitution. 
It  was  urged y  also,  that  this  law  conflicted  with  the  intrusion  inta 
office  act,  and  took  from  the  courts  cases  that  were  pending  nnder  it. 
It  is  not  material  to  decide  whether  it  did  so  or  not,  for  the  General 
Assembly  has  complete  power  over  the  subject  of  contests  for  office 
It  determines  the  mode  by  which  those  qoestiona  may  be  decided,  and 
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the  coarts  have  no  jarisdiotioo  oyer  their  discretion.    Bonner  v.  Lynch, 
Cooley's  Const.  Lim.  174. 

It  was  also  strenaonsly  argued  that  nntil  Morrison  and  Pickens  had 
been  prosecuted  and  convicted  of  their  crimes,  the  courts  could  not 
'Collaterally  decide  that  they  were  usurpers  under  the  statute.  Thus,  in 
this  case,  according  to  that  view,  the  sureties  on  the  bond  upon  which 
Judgment  is  asked  can  not  allege  and  show  that  there  exists  no  obligv 
tion  against  them,  inasmuch  as  the  indictment,  the  warrant,  tlie  arrest^ 
«nd  the  bond  given  in  the  case  of  The  State  i'.  McFarland,  were  abso- 
lute nullities  and  without  effect,  in  consequence  of  the  fact  that  Morri- 
son, who  pretended  to  act  as  clerk  of  the  court  in  which  said  proceed- 
ings were  had,  and  Pickens,  who  pretended  to  act  as  sheriff  in  said 
proceedings,  were  usurpers,  and  were  acting  in  defiance  of  act  No.  41, 
because  Morrison  and  Pickens  have  not  been  convicted  of  their  crimes; 
that  IS,  that  we  can  not  decide  the  very  matter  at  issue,  to  wit:  Are 
'the  acts  of  Morrison  and  Pickens  nullities,  or  are  they  valid  ?  The 
proposition  is  absurd. 

It  is  not  necessary  to  convict  a  thief  of  larceny  in  order  to  enable 
•the  court  to  decide  that  the  title  given  by  him  of  the  stolen  property  was 
an  absolute  nullity,  even  in  a  suit  to  which  the  thief  is  not  a  party. 

We  think  the  statute  No.  41  of  the  General  Assembly  of  1873  is,  so 
far  as  applicable  to  this  case,  valid  and  obligatory  upon  all  citizeos. 
The  pretended  official  acts  of  S.  M.  Morrison  and  J.  W.  Pickens  are 
nullities,  and  therefore  the  bond,  which  is  the  basis  of  this  suit,  as  well 
•as  all  the  proceedings  had  in  the  case  while  Morrison  and  Pickens 
were  pretending  to  act  as  clerk  and  sheriff,  are  null  and  void. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  and  proceed- 
ings in  this  case  be  declared  null  and  void,  and  that  the  proceedings 
be  dismissed. 


No.  408. 
Duncan  Kennedy,  Jr.,  et  als.  v.  Robert  C.  Rust  et  als. 

A  having  made  a  Hurrender  in  bankruptcy  and  become  a  dlacharged  bankrapt,  whoie 
property  was  sold  by  liin  a(wij;;nt«,  a  suit  could  not  bo  institnt'Od  against  him  on  Mitaio 
mortgage  notes  reposing  on  said  property ;  he  was  no  longer  a  party  in  interest,  and  eoold 
not  be  represented  in  the  oase  by  the  curator  ad  hoe  appointed  tor  that  purpose  and  npoa 
whom  citation  was  served.  Such  proceedings  were  mere  nullities.  Tliere  was  Uien  no 
citation,  and  prescription  took  effect  against  the  notes  upon  which  the  judgment  wis 
predicated. 

The  plea  of  prescription  tiled  in  this  court  by  defendant  against  plaint iffs,  who  allege  ths 
nullity  of  the  judgment  he  relies  upon,  is  not  well  taken.  The  plaintiJi^  in  porsoit  of 
their  rights,  finding  themselves  opposed  by  what  purports  to  be  a  superior  mortgage  to 
theirs,  have  the  right  to  attack  it  and  show  its  nullity. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Bay,  J.    Morrison  d  Farmer,  tor  plaintiffs  and  appel- 
lees.   Frank,  P.  Stuhhs^  for  deiendant  and  appellant. 
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KeBuedy,  Jr.,  et  ids.  y.  Bust  et  als. 


Taliaferro,  J.  Three  several  creditors  having  jadioial  mortgages, 
join  together  to  enforce  their  several  mortgages  against  a  tract  of  land 
and  plantation  in  the  parish  of  Oaachita,  owned  by  the  defendant, 
Robert  C.  Rast,  and  in  his  possession.  The  property  thas  proceeded 
against  by  the  hypothecary  action  was  formerly  owned  by  Albert  Rust, 
who  died  in  April,  1872,  io  the  State  of  Arkansas,  his  proper  residence, 
4ind  who  never  resided  or  had  a  domicile  iu  Louisiana.  Albert  Rast, 
in  18H8,  became  a  bankrupt  in  the  United  States  District  Court  for  the 
Eastern  District  of  Arkansas.  His  propert3^,  among  which  was  his 
tract  of  land  and  plantation  in  Oaachita,  which  these  plaintiffs  are 
proceeding  against,  was  sold  by  his  assignee  in  bankruptcy,  subject  to 
the  mortgages  and  incumbrances  upon  it.  The  Ouachita  land  was  pur- 
chased by  one  Charles  B.  Moore,  who  subsequently  sold  it  to  the  pres- 
ent defendant,  Robert  C.  Rust. 

In  April,  1861,  Albert  Rust,  residing  in  Arkansas,  being  indebted  to 
James  Brander,  of  New  Orleans,  in  the  sum  of  $12,099,  executed  four 
several  notes  in  favor  of  Brander,  making  in  the  aggregate  the  said 
sum  of  $12,099,  each  of  the  notes  bearing  interest  from  its  maturity, 
two  of  them  maturing  first  of  February,  1862,  and  the  other  two  on  the 
first  of  February,  1863.  To  secure  the  payment  of  these  notes,  Rust 
executed  a  mortgage,  before  a  notary  in  New  Orleans,  on  the  Oaachita 
plantation.  This  mortgage  contains  the  pact  de  non  aUenando, 
expressly  stipulating  that  'Hhe  mortgageor  consents  and  agrees  that 
any  and  all  legal  proceedings  ior  the  recovery  of  the  amount  of  said 
notes,  or  any  part  thereof,  and  for  the  foreclosure  of  this  mortgage, 
may  be  iuHtituted  and  carried  to  final  judgment  and  execution  in 
any  of  the  district  courts  of  New  Orleans,  renouncing  the  benefit  of 
any  and  all  laws  providing  that  defendants  can  only  be  sued  or  pro- 
ceeded against  before  the  judge  of  the  parish  or  district  wherein  they 
reside  or  have  their  domicile.'^ 

In  November,  1869,  W.  A.  Johnson,  of  New  Orleans,  having  become 
owner  of  the  unpaid  notes  of  Rust  to  Brander,  and  also  of  the  mort- 
gage securing  them,  brought  suit  in  the  Seventh  District  Court  of  New 
Orleans  to  enforce  the  mortgage,  although  Rust  had  made  a  surrender 
in  bankruptcy  and  received  his  discharge.  Treating  Rust  as  an 
absentee,  and  as  still  in  possession  of  the  property,  he  caused  M.  A. 
Fonte,  an  attorney  at  law,  to  be  appointed  curator  ad  hoe,  and  had  the 
citation  and  a  copy  ol  the  petition  served  upon  him  iu  that  capacity. 
A  judgment  was  rendered  in  favor  of  the  holder  of  the  notes  recog- 
nizing the  debt  and  mortgage,  and  making  the  same  executory.  This 
judgment  was  rendered  on  second  of  January,  1870.  Execution  was 
issued  directed  to  the  sheriff  of  Ouachita,  and  the  mortgaged  property 
was  seized  in  March,  1870,  and  advertised  for  sale,  but  the  sale  was 
ixyoined  by  Robert  C.  Rust,  administrator  of  A.  Rust.     In  May  follow- 
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iDg,  John  M.  Saodidge  became  enbrogated  to  the  rights  of  Johnson  by 
notarial  act.  Sandidge  may  be  regarded  as  the  real  defendant  to  thit 
case. 

The  three  creditors  of  Albert  Rnst,  who  are  proceeding,  as  we  have 
seen,  by  hypothecary  action  against  the  property  in  question,  alleging 
that  the  sum  claimed,  by  virtue  of  this  mortgage  claim  of  Sandidge, 
exceeds  the  value  of  the  property,  and,  if  enforced,  would  deprive 
them  of  receiving  any  portion  of  tiie  proceeds  of  the  property  mort- 
gaged, combine  with  their  hypothecary  action  a  prayer  that  the  judg- 
ment of  the  Seventh  District  Court  of  New  Orleans  be  annulled,  and 
the  mortgi^ge  of  Sandidge  canceled.    They  allege : 

First — That  the  Seventh  District  Court  of  New  Orleans,  which 
rendered  the  judgment,  was  without  jurisdiction  either  of  the  person 
or  mortgaged  property. 

Second — That  neither  the  property  mortgaged  nor  the  mortgageor 
were  properly  represented  by  the  appointment  and  service  of  M.  A. 
Foute  as  curator  ad  hoe. 

Third — That  the  notes  which  formed  the  basis  of  the  judgment  of 
Johnson  and  Sandidge  were  prescribed  at  the  inception  of  the  suit. 

Fourth — That  Albert  Rust  at  the  tiitio  of  the  waiver  of  prescription 
on  the  notes,  was  insolvent  and  therefore  incapacitated  from  making 
any  acknowledgment  or  waiver  to  the  prejudice  of  other  creditors. 

The  jud*gment  of  the  lower  court  recognized  the  three  several  judi* 
cial  mortgages,  and  ordered  the  property  mortgaged  to  be  sold  and  the 
proceeds  applied  to  the  paynaent  of  these  mortgages  respectively » 
The  judgment  further  decreed  that  the  special  mortgage  of  Rust  f:o 
Brander,  to  whose  title  Sandidge  is  subrogated,  be  canceled  from  the 
mortgage  records  of  the  parish  ot  Ouachita,  so  far  as  it  affects  the  said 
judicial  mortgages.  From  this  judgment  the  defendant,  Sandidge,  has 
appealed. 

We  think  the  plea  of  prescription  must  be  fatal  to  the  defendant's 
claim  in  this  case.  At  the  time  ot  the  institution  of  the  suit  by  John- 
son, in  the  Seventh  District  Court  of  New  Orleans,  against  Albert 
Rust,  the  latter  was  a  discharged  bankrupt.  He  had  made  a  surrender 
in  bankruptcy,  the  property  in  controversy  had  been  sold  by  the 
assignee.  Rust  was  no  longer  a  party  in  interest.  He  could  not  be 
represented  in  this  case  by  the  curator  ad  hoc  appointed  for  that  pur- 
pose, and  upon  whom  the  citation  was  served.  The  appointment  of  a 
curator  ad  hoe  and  the  citation  served  upon  him  were  simply  nullities. 
There  was  then  no  citation,  and  prescription  took  effect  against  the 
notes  upon  which  the  judgment  is  predicated. 

The  contested  question  as  to  the  waiver  of  prescription  it  becomes 
unnecessary  to  consider.  If  prescription  bad  not  accrued  at  the  time 
the  waiver  was  made  it  became  complete  from  and  after  that  time. 
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The  plea  of  prescription  filed  io  this  court  by  defeudant  against 
plaintiffs'  action  is  not  well  taken.  Tbe  plaintiffs,  in  pursuit  of  their 
rights,  find  themselves  opposed  b^  wliat  purports  to  be  a  superior 
mortgage  right  to  theirs,  had  the  right  to  attack  it  and  show  its  nullity. 

It  is  therefore  ordered  that  the  judgmeut  of  the  Dintrict  Court  be 
.^rmed  with  costs. 


No.  404.  ,-25-  557 


David  Pjpes,  8k.,  v.  Woodruff  Norswobtht.    B.  H.  Nobswortht, 

Intervenor. 

The  defendant  In  this  salt  has  no  interest  in  disputing  the  ownership  of  the  Jadicial  mort- 
gage obtained  against  Parks,  which  is  sought  to  be  enforced  by  plaintiff  on  land  which 
defendant  holds  under  said  Parks.  If  it  should  be  discharj^d  by  him,  the  discharge 
would  protect  him  against  Morgan  A,  Todd,  the  alleged  transferrees,  who,  by  appear.ng 
as  counsel  for  plaintiff^  and  signing  the  petition  alleging  his  ownership  of  the  judgment, 
would  be  estopped  from  disputing  his  title ;  or  if  defendant's  land  should  be  subjected 
to  the  mortgage  resulting  IVom  said  Judgment,  no  controversy  could  arise  herealter  in 
relation  to  it  at  the  suit  of  Morgan  &  Todd,  the  alleged  transferrees. 

Besides,  if,  as  alleged  by  defendant-,  the  pretended  transfer  of  the  Judgment  was  a  nullilj, 
because  it  was  th«  sale  of  a  litigious  right,  the  title  of  it  remains  in  the  plaintiff,  and  of 
course  he  has  the  right  to  its  enforcement 

Aa  to  the  plea  of  proscription,  this  defense  was  unsuooessfully  made  by  Parks,  the  judgmeut 
debtor,  and  as  the  Judgment  was  rendered  before  defendant  bought  the  land  {torn  Parks 
and  before  his  adverse  interest  accrued,  he  was  not  in  any  manner  ii^ured  by  it  The 
Judgment  becoodng  final  for  Parks,  is  also  conclusive  against  defendant. 

It  is  those  creditors,  whose  claims  exist  at  the  time  an  improper  Judgment  is  rendered,  that 
have  cause  to  complain,  because  they  only  are  injured  by  it.  The  third  possessor  of 
mortgaged  property  certainly  occupies  no  better  position  than  a  creditor. 

The  aUegation  that  Parks  never  owned  the  land  in  question,  and  therefore  that  the  mortgage 
never  took  effect  upon  it,  works  fatally  against  the  defendant,  who  raised  this  objection. 
If  Parks,  the  author  of  defendant's  title,  never  owned  the  land,  it  follows  that  defendant 
does  not  own  it  and  can  not  be  injured  by  this  suit.  Repudiating  the  title  ot  Parks,  he 
repudiates  his  own,  and  put.^  Iiimself  oat  of  court. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay^  J.  D.  0.  Morgan,  Todd  ik  Brigham,  for  plain- 
tiff  and  appellant.  Newton  dk  Bally  C.  F,  Dunn  and  J^.  Q,  Cobb,  tor 
defendant  and  appellee. 

WrLY,  J.  In  July,  ldt>6,  the  plaintitf,  David  Pipes,  obtained  judg- 
ment lor  4>78 10  20  against  William  A..  Parks,  who  took  an  appeal  to 
this  court,  and  who  went  into  baukruptcy  peuding  that  appeal.  Brig- 
ham  &  Morgan  bought  the  judgment  of  the  plaintilf  pending  the 
appeal,  which  was  afterwards  dismissed  by  consent  of  parties,  £.  £. 
Norton,  the  assignee,  acting  therein  in  behalf  ot  Parks. 

This  judgment  had  been  duly  recorded  before  Parks  became  a 
bankrupt,  and  ol  course,  it  became  a  judicial  mortgage  on  his 
property . 

William  A.  Parks  was  the  administrator  of  the  succession  of  his 
father,  Levi  Parks,  and  was  also  a  beneficiary  heir.  At  probate  sale 
he  purchased  the  plantation  which  belonged  to  his  father's  successiou. 
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He  Bubseqaently  sold  one  undivided  third  of  said  plantation  to  the- 
defendant,  Woodruff  Norsworthy,  and  the  other  two-thirds  to  Brig- 
ham  and  Gale.  Norsworthy  afterwanls  acquired  Gale's  part  of  the 
land,  making  him  the  owner  of  two-thirds  of  the  plantation.  Brig- 
ham  went  into  bankruptcy  and  surrendered  his  third  interest  in  the 
plantation.  Tlie  plaintiff  now  brings  this  hypothecary  action  ta 
subject  the  two -thirds  of  the  plantation  owned  by  the  defendant  to 
his  judicial  mortgage  which  was  attached  to  the  plantation  when  it 
was  owned  by  William  A.  Parks,  the  author  of  defendant's  title. 

The  issues  presented  by  the  pleadings  are  as  follow : 

First — That  Pipes  was  not  the  owner  of  the  judgment  or  mortgage 
sought  to  be  enforced,  and  the  suit  could  not  be  instituted  in  his  name* 

Second — That  one-half  of  the  debt  on  which  the  judgment  was  ba^ed 
was  extinguished  by  prescription. 

Third — That  the  judgment  had  been  sold  to  Morgan  &  Brigham^ 
attorneys  at  law,  pending  the  appeal,  and  it  was  the  sale  of  a  litigious 
right,  and  therefore  null. 

Fourth — That  William  A.  Parks  was  neyer  the  owner  of  the  land  in 
question,  consequently  the  judicial  mortgage  neVer  took  effect  on  the 
land. 

Fifth — That  one- third  of  the  mortgage  was  extinguished  by  con- 
fusion, by  virtue  of  Brigham  having  been  one-third  owner  of  the 
plantation,  and  at  the  same  time  one-half  owner  of  the  jut^gment  or 
judicial  mortgage. 

It  appears  that  Brigham's  interest  in  the  judgment  sought  to  be  en- 
forced was  transferred  to  R.  B.  Todd,  an  attorney  at  law.  And  it 
appears  that  this  hypothecary  action  was  brought  in  the  name  of  the 
plaintiff,  the  original  owner  of  the  debt,  and  tho  plaintiff  in  the  suit 
which(resulted  in  the  judgment  now  sought  to  be  enforced  on  the  land 
of  the  defendant.  Notwithstanding  the  transfer  of  the  judgment, 
Morgan  &  Todd,  by  appearing  as  counsel  for  the  plaintiff,  and  sign- 
ing the  petition  alleging  his  ownership  of  the  judgment,  would 
be  estopped  from  disputing  his  title ;  and  it  is  proved  that  the  plain- 
tiff authorized  this  suit  to  be  brought.  What  interest  has  the  defend- 
ant in  disputing  the  ownership  of  the  judgment  f  If  it  should  be 
discharged  by  him,  the  discharge  would  protect  him  against  Morgan 
&  Todd,  the  alleged  tranferrees,  or  if  the  land  should  now  be  subjected 
to  that  mortgage,  no  controversy  could  arise  hereafter  in  relation  to  it 
at  the  suit  of  Morgan  &  Todd.  It  is  not  pretended  that  the  alleged 
transfer  of  the  judgment  in  any  manner  prevents  the  defendant  from 
making  such  defenses  as  he  could  make  without  it. 

Besides  assuming  his  third  ground  of  defense  to  be  true  (and  he 
oertainly  can  not  object  to  this  assumption),  the  pretended  transfer  of 
the  judgment  was  a  nullity,  because  it  was  the  sale  of  a  litigioue 
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right.  Therefore,  if  the  trath  of  the  third  groand  be  conceded,  which 
is  that  the  transfer  of  the  judgment  was  a  nullity,  there  is  not  the 
least  difficulty  in  disposing  of  the  first  ground,  because,  as  the  transfer 
to  Morgan  &  Todd  was  a  nullity,  the  title  of  the  judgment  remains  in 
the  plaintiff,  and,  of  course,  he  has  the  right  to  enforce  his  own 
judgment. 

As  to  the  objection  that  oDehalf  of  the  debt  on  which  the  judgment 
was  based  was  extinguished  by  prescription,  we  will  remark  that  that 
defense  was  unsuccessfully  made  by  Parks,  the  ju^lgmeot  debtor,  and, 
of  course,  the  judgment  became  flual  and  conclusive  against  him.  As 
this  judgment  was  rendered  before  the  defendant  bought  the  land 
from  Parks,  and  before  his  adverse  interest  accrued,  he  was  not  de- 
frauded or  in  any  manner  injured  by  it,  even  though  it  were  without 
consideration  and  prescribed.  It  is  creditors  whose  claims  exist  at  the 
time  au  improper  judgment  is  rendered  that  have  cause  to  complain, 
because  they  only  are  injured  by  it.  The  defendant,  the  third  pos- 
sessor of  mortgaged  property,  certainly  occupies  no  better  position 
than  a  creditor.  Besides,  the  judgment  can  not  be  attacked  collater- 
ally. As  to  the  objection  that  William  A.  Parks  never  owned  the 
land  in  question,  and  therefore  the  mortgage  never  took  effect  upon  it, 
we  will  remark  that  setting  up  title  under  Parks,  the  defendant  is 
estopped  from  disputing  with  the  plaintiff  on  this  point.  If  Parks, 
the  author  of  his  title,  never  owned  this  laud,, the  defendaut  does  not 
own  it  and  can  not  be  injured  by  this  suit;  he  has  no  cause  to  com- 
plain, because,  when  he  repudiates  Parks'  title,  he  repudiates  his  own.. 
This  argumeot  puts  him  out  of  court,  because  deriving  possession  and 
title  from  Park^,  when  he  repudiates  or  disclaims  these  he  has  no 
further  interest  in  the  contest.  Disowning  Parks'  possession  and 
Parks'  title,  which  alone  give  him  an  interest  in  this  case,  the  defend- 
ant has  no  more  right  to  contest  with  the  plaintiff  about  the  land  in 
question  than  any  other  citizen  of  the  parish  of  Morehouse. 

As  to  the  fifth  ground,  to  wit:  that  one- third  of  the  mortgage  was 
extinguished  by  confusion,  because  Brigham  owned  one- third  of  the 
plantation,  and  at  the  same  time  owned  one-half  the^^Udgment,  we 
will  remark  there  is  no  force  in  it.  Brigham  owned  half  of  the  judg- 
ment, it  is  true,  but  he  never  occupied  tor  a  moment  the  position  both 
of  creditor  and  debtor  for  any  part  of  said  judgment.  It  is  true,  he 
owned  one-third  of  the  plantation  in  controversy,  which  he  surren- 
dered in  bankruptcy,  and  which  is  not  embraced  in  this  litigation. 

As  to  that  share  of  the  land,  of  course,  there  was  confusion  as  to  one- 
half  the  amount  of  the  mortgage.  That  is,  the  judgment  was,  in  no 
manner,  reduced,  but  its  effect  as  a  mortgage  ceased  to  the  extent  of 
one-half  on  that  part  of  the  land  purchased  by  Brigham.  No  part  of 
the  judgment  was  paid.    If  Brigham  had  bought  the  whole   tract,. 


1 


560  SUPREME  COURT  OP  LOUISIANA, 

Pipes,  St.,  v.  Norswortliy. 

instead  of  one- third,  of  course  it  would  have  been  relieved  of  the 
mortgage  by  confusioD;  but  this  would  not  release  the  jadgmeDtasa 
mortgage  to  its  full  amount  on  any  other  lands  owned  by  Parks  at  the 
time  of  the  registry  of  said  judgment. 

As  to  the  plea  of  discusssion,  no  money  was  tendered  by  the  defend- 
ant to  carry  it  on ;  besides,  Parks  had  gone  in  bankruptcy,  and  the 
property  being  in  the  jurisdiction  of  the  bankrupt  court,  could  not  be 
discussed  by  process  of  the  court  a  qua. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
defendant  be  annulled  ;  and  it  is  now  ordered  that  there  be  judgment 
for  the  plaintiff  recognizing  his  judicial  mortgage  herein  on  the  land  in 
controversy,  and  ordering  it  to  be  sold  according  to  law  to  pay  the 
judgment,  interest  and  costs  set  up  by  the  plaintiff  herein  ;  and  it  is 
further  ordered  that  the  plaintiff  recover  judgment  against  the  defend- 
ant for  costs  of  this  proceeding  in  both  courts. 

Rehearing  refused. 


No.  352. 
Louisiana  Mutual  Insurance  Company  v,  Walters  &  Eldkr. 

Where  Elder,  one  of  the  defendants,  had  been  cited  at  a  member  of  the  oommereial  firm  of 
Walters  &  Elder,  in  a  suit  on  certain  draita,  and  it  was  alleged  and  proved,  in  defense, 
that  said  drafts  had  been  g\yen  ont  of  the  usual  course  of  the  partnership  business, 
without  any  authority,  and  not  on  account  of  the  partnership,  but  where  it  was  slso 
proved  that  Elder  had  signed  the  drafts ; 

Held — That  he  can  not  deny  his  authority  to  make  the  drafts,  and  that  he  is  pertooaUy 
responsible  for  the  amount  thereof. 

The  firm  was  sued,  but  evidence  was  received  without  objection  which  eatabliahed  his  per> 
sonal  liability.    Ho  is  bound  by  this  proof. 

The  objection  that  there  was  no  notice  of  dishonor  is  not  valid.  The  drawer  had  no  funds  in 
the  hands  of  the  drawee,  and  long  after  the  drafts  were  due,  and  with  the  knowledge 
that  they  had  not  been  protested,  he  frequently  acknowledged  his  liability  thereon  and 
promised  to  pay  them. 

There  is  no  force  in  the  position  thai  Elder  gave  the  drafts  for  a  balance  on  the  compromiit 
of  a  debt  due  by  the  estate  of  one  Pomroy.  As  the  representative  of  the  estate,  he 
could  not  bind  it  by  drawing  drafts,  but  be  bound  himself. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levidee^  J.  Egan^  Williamson  dt  Wise,  Race^  Foster  d^'  Merrick,  for 
plaintiffs  and  appellees.  Land  <&  Taylor,  for  Elder,  defendant  and 
appellant. 

LuDGLTNO,  C.  J.  This  is  a  suit  on  two  drafts,  dated  thirtieth  Mi^, 
1868,  drawn  by  Walters  ir  Elder  to  the  order  of  the  Louisiana  Mutual 
Insurance  Company,  on  William  Cooper,  who  accepted  them,  and  they 
were  due  on  the  first  Novem'ber  and  first  December,  1868. 

The  defendants,  after  pleading  a  general  denial,  aver  that,  at  the 
time  the  drafts  were  given,  the  succession  of  E.  H.  Pomroy  was  laigely 
indebted  to  the  plaintiff;  that  David  J.  Elder  was  executor  of  said  sac- 
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cesfiioD}  which  waB  well  known  to  the  plaintiff;  that  said  executor 
gave  the  drafts  in  settlement  of  said  indebtedness,  and  the  acceptor 
accepted  the  drafts  as  agent  of  said  executor  and  at  his  request.  They 
aver  that  D.  J.  Elder  had  no  authority  to  sign  the  firm  name  to  said 
drafts;  that  it  was  an  act  out  of  the  usual  course  of  the  partnerahip 
business,  and  the  plaintiff  knew  that  said  Elder  acted  in  this  transac- 
tion as  executor  of  said  succession,  and  in  order  to  compromise  a  debt 
due  by  the  succession.  They  aver  that  they  never  received  any  con- 
sideration whatever  for  the  drafts,*and  that  the  plaintiff  knew  they 
bad  no  interest  in  the  payment  of  the  debts  of  the  succession  of 
Pomroy.  After  the  testimony  of  the  president  of  the  Louisiana 
Mutual  Insurance  Company  had  bfen  filed  in  the  lower  court,  the 
plaintiff's  counsel  caused  a  citation  to  be  issued  addressed  to  D.  J. 
Elder,  individually.  This  was  served  and  a  default  was  taken  in  the 
case  against  D.  J.  Elder.  Subsequently  Elder  appeared  and  moved  to 
set  aside  or  annul  the  citation  addressed  to  him  in  his  individual 
capacit3',  and  the  default  taken  thereon,  on  the  ground  that  this  suit 
was  against  the  commercial  firm  of  Walters  &  Elder,  and  that  no 
judgment  could  be  rendered  against  him  personally,  except  as  a 
member  of  the  firm. 

The  judgment  of  the  court  a  qua  sustained  the  motion  to  set  aside 
the  citation  to  D.  J.  Elder  individually  and  the  default  thereon;  it 
rejected  the  plaintiff's  demand  against  Walters  &  Elder,  but  it  con- 
demns D.  J.  Elder  individually  to  pay  the  amounts  claimed  in  the 
petition  against  the  firm  for  using  the  firm  name  without  authority. 
From  this  judgment  D.  J.  Elder  alone  appealed.  The  firm  of  Walters 
&  Elder,  therefore,  is  not  before  this  Court,  except,  perhaps,  as  one  of 
the  appellees — and,  as  between  the  appellees,  no  change  can  be  made 
in  the  judgment. 

The  appellant  complains  that  he  has  been  condemned  in  a  suit  to 
which  he  is  not  a  party.  And  we  think  his  complaint  is  well  founded. 
Without  deciding  whether  the  citation  addressed  to  him  individually, 
in  a  suit  against  the  firm  of  which  he  was  a  partner,  could  have  the 
effect  of  changing  the  character  of  the  demand  or  not,  it  is  sufficient  to 
know  that  his  exception  to  this  mode  of  procedure  was  sustained  by 
the  judge  a  guo,  and  no  appeal  was  taken  from  the  judgment  sustain- 
ing the  exception  and  annulling  the  citation.  He  was  not  before  the 
court  in  his  individual  capacity,  and,  therefore^  no  judgment  could  be 
rendered  against  him  individually. 

The  object  of  pleading  is  notice,  and  the  capacity  in  which  one  if^ 
sued  should  be  clearly  stated:  *'The  party  sued  ought  to  be  clearly 
instructed  why  he  is  sought  to  be  condemned,  and  not  left  to  infer  it 
from  doubtful  and  obscure  allegations,*'  or  from  matters  dehors  the 
petition.  IN.  S.  204;  Brown  &  Co.  v.  Richardson,  17  An.  176;  19 
An.  186. 
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We  are  referred  by  the  counsel  for  the  plaintiff  to  the  caae  of  Der- 
bigny  v.  Mondelli  et  al.,  (15  La.,  496),  as  settling  the  right  of  the 
plaintiff  to  recover  judgment  against  Elder,  individually,  under  the 
pleadings  and  evidence  in  this  case.  In  the  case  referred  to  the  only 
question  was  whether  or  not  Mondelli  was  bound  in  solidoy  and  the 
court  hfld  that  by  his  answer  Mondelli  had  admitted  his  liability 
for  half  the  note,  and  had  himself  put  **  in  issue  the  particular  part- 
nership out  of  which,  he  contends,  tliis  contract  arose,*'  and  for  that 
reason  they  held  that  he  had  shifted  the  onus  of  proof  to  himself  to 
Ahow  that  the  partners  had  consented  to  the  obligation,  or  that  the 
contract  enured  to  the  benefit  of  the  partnership.  It  must  be  borne  in 
mind  that  Mondelli  alone  had  been  cited  to  answer  the  demand.  In 
the  case  at  bar,  the  firm  of  Walters  &  Elder  alone  have  been  cited. 
In  the  Mondelli  case,  where  he  alone  was  sued,  the  court  gave  judg- 
ment against  him  for  the  whole  debt  created  by  himself,  in  the  name 
of  an  ordinary  partnership.  We  fail  to  discover  the  analogy  between 
the  two  cases.  If  D.  J.  Elder,  individually,  had  been  sued  on  the 
drafts,  instead  of  the  firm  of  Walters  &  Elder,  then  there  would  have 
been  some  analogy  between  the  cases. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  District 
Oourt  be  annulled,  and  that  there  be  judgment  rejecting  the  plaintiff's 
demand,  with  costs  ot  both  courts. 

On  Rehearing. 

LuDELiNO,  0.  J.  In  our  former  opinion  we  said  that  the  appellant 
lind  been  condemned  without  being  before  the  court.  This  was  an 
error.  He  had  been  cited  as  a  member  of  the  commercial  firm  oi 
Walters  &  Elder.  The  defense  to  the  drafts  sued  on  was  that  they 
were  given  out  of  the  usual  course  of  the  partnership  business,  without 
ibny  authority,  and.  not  on  account  of  the  partnership.  And  this 
defense  was  prqyed;  but  it  was  also  proved  that  the  appellant,  Elder, 
signed  the  draits.  He  can  not  deny  his  authority  to  make  the  drafts. 
The  judgment  against  him  for  the  amount  of  the  drafts  was  therefore 
correct.    2  Hill,  200,  Hawks  v,  Muuger ;  13  Peters,  119. 

The  judgment  may  also  be  maintained  on  another  principle.  The 
firm  was  sued,  but  evidence  was  received,  without  objection,  which 
established  the  liability  of  Elder  personally.  He  is  bound  by  this 
proof.    20  An.  241. 

There  is  no  force  in  the  objection  that  there  was  no  notice  of  dis- 
honor, as  it  is  proved  that  the  drawer  had  no  funds  in  the  hands  of  tlie 
drawee,  and  thjit  long  after  the  drafts  were  due,  and  with  the  knowl- 
edge that  they  had  not  been  protested.  Elder  frequently  acknowledged 
his  liability  thereon  and  promised  to  pay  them. 
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Neither  is  there  any  force  in  the  poBition  that  he  gave  the  drafts  for 
41  balance,  on  a  compromise  of  a  debt  due  by  the  estate  of  Pomroy. 
Elder,  the  representative  of  the  estate  of  Pomroy,  could  not  bind  the 
•estate  by  drawing  drafts,  bat  he  bound  himself. 

It  is  therefore  ordered  that  the  decree  of  this  court  heretofore  ren- 
dered in  this  cause  be  set  aside,  and  that  the  judgment  of  the  lower 
•court  be  affirmed,  with  costs  of  appeal. 


No.  38i. 
Rogers  &  Woobale  t^.  Jasper  Gibbs. 

The  omisaion  in  the  transcript  of  the  testimony,  not  reduced  to  writing,  of  one  of  the  plain- 
tiff's coansel,  in  reference  to  an  incident  of  the  trial,  is  not  sufficient  ground  to  dismiss 
the  appeal,  when  the  suhstance  of  the  testimony  is  brought  up  in  the  bill  of  exceptions 
taken  to  the  ruling  of  the  Judge  on  the  subject. 

tWhere  a  oommorciftl  firm,  the  payees  of  two  promissory  notes,  due  respectively  in  1862  and 
1^3,  instituted,  in  April,  1870,  suit  against  the  indorser  thereof,  and  where,  on  the  pay- 
ment thereof  being  established  by  notarial  act,  plaintiffs  attempted  to  prove  that  it  was 
made  in  Confederate  notes,  and  contended  that  said  payment  was  in  violation  of  the  non- 
intercourse  laws,  having  been  made  at  Shreveport,  within  the  Confederate  military  lines, 
to  one  of  the  plaintiffs,  who  was  a  resident  of  New  Orleans,  then  within  the  Federal 
lines,  and  whose  authority,  therefore,  to  represent  the  firm  as  its  agent  ceased  to  exist ; 

field — ^That  whatever  might  be  said  of  the  acts  of  the  said  party  in  going  through  the  pro- 
hibited lines,  and  its  legal  effects  upon  anj'  contracts  of  his  own  or  his  firm,  said  Arm,  or 
any  une  of  its  members,  can  not  now  invoke  the  illegality  of  the  said  payment,  or  enforce 
a  second  payment,  fhey  can  not  be  heard  to  urge  their  own  unlawful  conduct  to  their 
own  benefit.  The  payment  under  such  oircumstimceB  must  be  held  binding  upon  both, 
plaintiffs. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne. Trimble,  J.  L.  B,  Watkins  and  T.  dk  J.  W.  Toung,  for 
plaintiffs  and  appellants.  J,  D.  Watkins  and  A,  B,  George,  for  defend- 
ant and  appellee. 

Howell,  J.  This  suit  was  instituted  io  April,  1870,  by  the  payees 
against  an  indorser  of  two  notes  made  in  April,  1860,  and  due  respect- 
ively in  April,  18G2  and  1863,  with  interest  from  date.  The  answer, 
besides  a  general  denial,  contains  a  special  denial  of  demand,  protest 
and  notice,  and  the  plea  of  payment  in  July,  1863,  by  the  first  indor- 
sers.  Judgment  was  rendered  in  favor  of  defendant,  and  plaintiffs 
.appealed. 

A  motion  is  made  to  dismiss  the  appeal  because  the  transcript  does 
not  contain  all  the  evidence.  The  omission  alleged  is  the  testimony 
of  one  of  plaintiffs'  counsel,  taken  on  his  motion  to  have  the  repre- 
sentative of  plaintiff  Woodale,  whose  death  was  suggested,  made  a 
party.  The  testimony  was  not  reduced  to  writing,  but  its  substance  is 
brought  up  in  the  bill  ot  exceptions  taken  to  the  ruling  of  the  judge 
on  the  subject,  which  we  consider  sufficient,  referring  merely  to  an 
Incident  of  the  trial,  and  th^re  is,  therefore,  no  ground  for  a  dismissal 
of  the  appeal. 
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This  bill  of  exceptions  is  pressed  on  oar  attention,  and  was  taken  to 
the  refusal  of  the  judge  to  permit  plaintiffs'  counsel  to  file  a  written 
motion  suggesting  the  death  of  said  Woodale,  and  asking  to  make  hi» 
legal  representative  a  party,  and  the  affidavit  of  the  said  counsel  that 
he  had  recently  heard  of  the  said  death,  and  believed  his  informatiou 
to  be  true.  Objection  was  made,  and  the  affiant  was  examined  as  a 
witness,  and  his  testimony  made  the  report  of  the  suggested  death  so 
improbable  in  the  opinion  of  the  judge  that  he  refused  the  applica- 
tion. We  think  the  filing  of  the  documents  should  have  been  allowed, 
and  the  subsequent  action  could  have  been  had  as  well.  But  their 
contracts  and  the  statements  of  the  witness  are  in  the  bill  of  excep- 
tions, and  we  think  the  judge  did  not  err  in  refusing  to  continue  the 
case  to  make  parties.  The  report  of  the  death  was  altogether  too 
vague  and  indefinite  to  be  the  basis  of  judicial  action. 

On  the  merits,  we  think  the  judge  decided  correctly.  The  payment, 
as  alleged,  was  proven  by  a  notarial  act.  But  the  counsel  of  plaintiflb 
attempted  to  prove  that  it  was  made  in  Confederate  notes,  and  they 
contend  that  it  was  so  made  in  violation  of  the  non-intercourse  laws,, 
having  been  made  in  Shreveport,  within  the  Confederate  mflitary 
lines,  to  the  said  plaintiff,  who  was  a  resident  of  New  Orleans,  then 
within  the  Federal  lines,  and  whose  authority,  therefore,  to  represent 
the  firm  as  its  agent  ceased  to  exist.  Whatever  may  be  said  of  the 
act  of  the  said  party  in  going  through  the  prohibited  lines,  and  its 
legal  effects  upon  any  contracts  of  his  own  or  his  firm,  we  do  not  think 
the  firm  or  its  members  can  now  invoke  the  illegality  of  the  said  pay- 
ment and  enforce  a  second  payment.  They  can  not  be  heard  to  nrge 
their  own  unlawful  conduct  to  their  own  benefit.  The  payment  under 
the  circumstances  must  be  held  binding  upon  both  plaintiffs. 

Judgment  affirmed. 


No.  401. 
William  Sandel  v.  D.  B.  Douglas,  Sheriff,  et  als. 

It  has  often  been  held  that  the  signature  of  the  appellant  is  not  necessary  to  the  appeal  bond, 
his  obligation  to  discharge  any  judgment  rendered  against  him  on  the  appeal  rcsoltisg 
from  the  judgment  itaelf.  Hence  if  the  counsel  in  this  case  was  without  special  aatboc- 
ity,  as  alleged,  to  sign  for  the  appellant,  it  is  no  gi'onnd  to  dismiss  the  appeaL 

An  intervener  is  entitled  to  the  delay  necessary  for  sarvice  of  cit«tion  and  patting  the  Inter- 
vention at  issue. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  pariah  of 
;  Morehouse.  £ay,  J,  B,  Q.  Cobby  8.  D.  MoEnery,  for  plaintiff  and 
appellee.  Todd  dt  Brighamy  B.  W.  Bichardaon^  for  defendanta  and 
warrantors.    D.  O,  Morgan,  for  intervenors. 

Howell,  J.    The  plaintiff  sues  the  sheriff  and  the  plaintiffi»  in  two 
writs  of  execution,  issued  in  their  suits  against  Mrs.  S.  A.  Bell,  aepa- 
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rate  in  property,  for  tweDty-seven  bales  of  cotton  or  their  value,  which 
he  alleges  are  a  part  of  the  crop  raised  by  him  on  the  plantation  of 
said  Mrs.  Bell,  rented  to  him  for  the  year  1869,  and  which  the  said 
-sheriff  illegally  seized  and  carried  away.  He  also  claims  damages  for 
injury  to  the  cotton,  and  attorney's  fees.  The  defendants  plead  the 
general  denial,  with  a  special  denial  of  the  alleged  lease,  and  the  aver- 
ments, that  if  an  act  of  lease  was  executed,  it  was  made  by  the  hus- 
band of  Mrs.  Bell,  without  authority,  and  was  a  mere  simulation, 
intended  to  screen  the  crop  grown  on  the  plantation  from  the  creditors 
of  Mrs.  Bell,  who  was  insolvent  to  the  knowledge  of  this  plaintiff; 
that  Bell,  the  husband,  was  intoxicated  and  incapable  of  contracting 
when  he  signed  said  act;  that  the  cotton  was  a  part  of  the  crop  grow- 
ing on  the  mortgaged  land  at  the  time  of  the  seizure,  and  was  a  part  of 
the  same,  and  the  mortgagee's  right  to  seize  and  sell  it  could  not  be 
impaired  or  affected  by  the  mortgageor  or  other  person  without  their 
consent. 

On  the  day  on  which  the  case  was  fixed  for  trial,  Mrs.  Bell,  with  the 
leave  of  court,  filed  an  intervention,  claimiug  to  be  the  owner  of  the 
cotton  in  controversy,  denying  that  plaintiff  leased  her  plantation,  as 
alleged,  averring  that  the  lease  set  up  was  unauthorized  by  her,  and 
that  the  seizure  of  the  cotton  was  not  authorized  by  the  writs  in  the 
liands  of  the  sheriff,  aud  praying  that  the  plaintiffs  and  defendants  be 
cited,  and  that  she  be  decreed  the  owner  of  the  said  cotton,  and  obtain 
•delivery  thereof  or  its  value.  She  then  moved  a  continuance  for 
service  of  citation h  and  forming  issues  between  the  parties,  stating 
that  the  opposite  parties  refused  to  accept  service  and  put  the  inter- 
vention at  issue,  and  that  if  they  would  do  so,  she  was  ready  to  pro- 
*ceed  with  the  trial;  but  the  court  refused,  on  the  ground  that  the  inter- 
venor  should  not  be  allowed  to  delay  the  trial  of  the  principal  cause, 
the  trial  of  which  was  immediately  proceeded  with,  the  intervener 
taking  her  bill  of  exceptions.  Judgment  was  rendered  in  favor  of 
plaintiff  for  a  greater  part  of  his  claim,  and  the  defendants  and  iuter- 
venor  have  prosecuted  this  appeal. 

The  plaintiff  and  appellee  moves  to  dismiss  the  appeal  of  the  inter- 
'venor,  on  the  ground  that  the  appeal  bond  was  not  signed  by  her,  but 
by  her  counsel,  who  was  without  authority  to  do  so,  it  appearing  that 
-flhe  was  not  absent  from  the  parish. 

It  has  often  been  held  that  the  signature  of  the  appellant  is  not 
^necessary  to  the  appeal  bond,  his  obligation  to  discharge  any  judgment 
•rendered  against  him  on  the  appeal  resulting  from  the  judgment 
itself.  Hence  if  the  counsel  in  this  case  was  without  special  authority, 
as  alleged,  to  sign  for  the  appellant,  it  is  no  ground  to  dismiss  the 
^appeal. 

The  motion  is,  therefore,  overruled.    According  to  the  construction 


^ 
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which  has  long  been  given  to  articles  391  and  393  of  the  Code  of  Prac> 
tice,  an  intervenor  is  entitled  to  the  delay  necessary  for  service  of  cita- 
tion and  patting  the  intervention  at  issue.  See  16  L.  265;  3  An.  331; 
20  An.  258.  The  court  a  qua,  therefore,  erred  in  not  granting  the  delay 
asked  tor  in  this  case  by  the  intervenor,  as  shown  by  the  bill  of  excep- 
tions, and  the  cause  must  be  remanded  on  this  account. 

It  is  therefore  ordered  that  the  judgment  rendered  herein  (being  No. 
4880  of  the  District  Court)  be  reversed,  and  that  this  case  be  remanded, 
to  be  proceeded  in  according  to  law,  plaintiff  and  defendants  paying 
costs  of  appeal. 


No. 


William  Sandel  v.  D.  B.  Douglas,  Sheriff,  et  als. 

Howell,  J.  This  case  is  embraced  in  the  record  with  the  one  of  the 
same  title  just  decided,  the  evidence  by  agreement  in  each  being  ased 
in  both,  although  the  defendants  are  not  all  the  same. 

In  this  case  the  plaintiff  sues  the  sheriff  and  the  sureties  on  his 
ofQcial  bond  for  five  bales  of  cotton  or  their  value,  which  he  says 
belong  to  him,  by  having  raised  two  and  purchased  the  others,  and 
which  he  charges  were  illegally  and  fraudulently  seized  by  the  sheriff, 
under  writs  of  execution,  in  the  suits  of  Francke  &  Danneel  v,  S.  A. 
Bell,  and  B.  Selbornagh  &  Co.  v,  S.  A.  Bell,  in  the  district  court,  aad 
a  writ  ot  attachment  in  the  suit  of  S.  J.  Futch  v,  William  Henry,  lathe 
parish  court.  He  also  claims  damages  for  attorney's  fees,  trouble, 
expenses,  etc.,  growing  out  of  the  taking  of  said  cotton,  and  a  further 
damage  from  a  decline  of  two  cents  per  pound  in  the  value  of  the  cot- 
ton. He  made  R.  A.  Phelps,  the  present  sheriff,  a  party,  on  the  alle- 
gation that  two  of  said  bales  had  been  turned  over  to  him  by  his  pre- 
decessor, Douglas. 

Douglas  and  his  sureties  excepted  to  the  jurisdiction  of  the  district 
court,  on  the  ground  that  by  the  allegations  two  bales  of  the  cottoD 
claimed  had  been  delivered  to  the  acting  sheriff,  and  the  value  of  tlie 
remainder  is  less  than  five  hundred  dollars,  and  the  claim  for  damages 
is  purely  fictitious.  This  exception  was  properly  overruled.  The 
prayer  is  for  the  five  bales,  alleged  to  be  worth  over  five  hundred  dol- 
lars, and  the  demand  against  Phelps  is  in  the  alternative.  Douglas 
and  his  sureties  answered  by  a  general  denial,  and  averred  that  Doug- 
las was  acting  in  his  official  capacity  under  the  writs  described  in  the 
petition,  and  had  seized  the  plantation  ot  Mrs.  Bell  with  the  growing 
crop  thereon,  as  he  was  expressly  commanded  in  the  writs,  and  there- 
fore incurred  no  liability;  that  all  the  cotton  seized  and  afterward 
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baled  was  turned  over  to  bis  successor  in  office;  that  if  any  part 
thereof  was  ever  in  the  possession  of  plaintiff,  his  possession  was  ille- 
gal ;  that  under  the  writ  of  attachment,  in  suit  of  S.  J.  Fntch  v.  Wil- 
liam Henry,  one  bale  was  seized  and  stored  in  courthouse,  and  burned 
with  said  building;  but  it  is  denied  that  said  bale  belonged  to  or  waff 
in  the  possession  of  plaintiff;  tliat  plaintiff  never  rented  the  plantation 
of  Mrs.  Bell  for  the  year  1869;  that  the  pretended  lease,  if  it  existed 
in  writing,  was  without  the  authority  of  Mrs.  Bell,  and  was  a  fraudu- 
lent simulation  to  screen  the  property  of  Mrs.  Bell  from  her  creditors; 
that  it  was  signed  by  hef  husband  when  from  intoxication  he  wan 
incapacitated  to  contract,  and  the  lease  was  repudiated  by  the  wife; 
that  if  the  sheriff  and  his  sureties  incurred  any  responsibility,  the 
plaintiffs  in  the  said  writs  are  their  warrantors.  Their  prayer  was  in 
accordance  with  their  obligations.  Phelps  filed  an  answer,  but  as  no 
judgment  was  rendered  against  him,  and  none  is  asked  from  us,  it  i» 
unnecessary*  to  notice  it.  The  alleged  warrantors  seem  not  to  have 
been  made  parties.  After  trying  the  issues  thus  presented,  the  judge 
ad  hoc  gave  judgment  in  favor  of  plaintiff'  against  Douglas  and  hi» 
sureties,  ordering  them  to  deliver  to  him  three  bales  of  cotton  marked 
W.  S.,  and  in  default  thereof  pay  him  $312,  and  to  pay  eiglit  per  cent, 
thereon  fcom  February,  1870,  as  damages,  with  all  costs,  rejecting  the 
demantl  against  Phelps,  and  the  demand  of  plaintiff  for  attorney's 
fees  and  other  damages.  In  this  court  he  has  asked  an  amendment  of 
the  judgment  in  this  last  respect,  and  as  to  the  two  other  bales. 

The  evidence  is  satisfactory,  that  the  three  bales  of  cotton  for  which 
he  obtained  judgment  were  purchased  by  him  from  the  laborers  on  the 
plantation,  and  were  a  part  of  their  compensation  for  their  labor.  The 
plaintiff  was  in  possession  when  they  were  taken  by  Douglas,  who  was 
informed  of  the  facts,  but  refused  to  return  the  said  cotton.  Under 
these  circumstances  the  plaintiff  is  entitled  to  his  cotton  or  its  value 
^t  the  time  it  was  illegally  taken  from  him,  even  though  he  may  not 
have  been  the  lessee  of  the  plantation  on  which  it  was  raised.  As  to 
the  two  bales  marked  '^Zone,'^  claimed  as  a  part  of  plaintiff's  crop, 
and  the  damages  for  attorney 't$  fees,  trouble,  etc.,  we  think  the  record 
and  the  law  sustain  the  judgment  of  the  lower  court.  Tiie  evidence 
does  not  inc^lude  the  three  recovered  within  the  alleged  agreement  of 
coansel  and  parties  to  sell,  the  proceeds  to  abide  the  result  of  the  liti- 
gation.   But  eight  per  cent,  was  erroneously  allowed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  herein 
(being  suit  No.  4927  in  the  lower  court)  be  amended  so  as  to  reduce  the 
interest  from  eight  to  five  percent.,  and  that  as  thug  amended  said 
judgment  be  affirmed,  plaintiff  to  pay  costs  of  appeal. 

Behearing  refused. 
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The  fact  whether  or  not  a  law  has  been  duly  promnlgated  may  be  within  the  prorinoe  (tf  the 
Judiciary,  but  whether  or  not  it  went  regularly  through  all  the  stages  necessary  tot  its 
X>asBage  as  a  law  up  to  the  promulgation,  is  a  subject  confined  to  other  departments  of  the 
constitutioD. 

The  eleventh  section  of  act  81  of  the  regular  sesdon  of  187S,  promulgated  on  the  thirteenth 
April,  1873,  amending  the  charter  of  the  town  of  Monroe,  was  not  passed  in  violatioii  of 
the  iormalities  required  by  the  constitution.  The  objects  embraced  in  said  section  of 
said  act  are  embraced  in  the  title. 

In  6  An.,  695,  it  is  said :  "  When  portions  of  a  law  come  within  the  reasonable  intendmmt  ol 
its  title,  and  others  do  not,  the  latter  alone  are  unconstitutional,  provided  they  can  stand 
alone."    This  properly  applies  to  the  i^resaid  section. 

The  right  of  a  party  to  raise  the  question  of  the  constitutionality  of  a  law  Ls  limited  to  the 
provisions  thereof  which  afi'oct  his  interest  in  the  litigation. 

Section  11  does  uot  violate,  as  alleged,  the  unitormity  and  equality  of  taxation,  beoause  it 
exempts  some  property  and  persons  in  tht^  town  of  Monroe,  within  the  limits  of  the 
parish  of  Ouachita,  from  taxation  to  which  other  inhabitants  of  the  parish  are  sulijject, 
and  because  the  Legislature  can  only  exempt  "property  actually  used  for  church,  school 
and  charitable  purposes." 

The  power  to  tax  property  within  the  parish  of  Ouachita  and  require  licenses  from  the  inhab- 
itants thereof,  was  conferred  by  the  Legislature  on  the  police  jury,  and  the  exercise  of 
that  power  is  only  curtailed  by  the  section  of  the  law  which  exempts  the  town  of  Monroe. 

The  Legislature  conferred  the  power  of  taxation  on  each  subdivision  of  the  local  government 
— the  police  jury  of  *the  parish  and  the  municipal  authorities  of  the  town  of  Monroe— and 
had  the  right  to  withdraw  or  modify  that  delegation  as  to  each  or  both. 

The  act  was  not  retroactive.  It  merely  withdrew  a  delegated  power  which  had  not  yet  hem 
exhausted,  and  destroyed  no  vested  right  in  the  iwlice  jury. 

Where  it  was  contended  that  section  3493,  R.  S.,  did  not  authorize  the  Secretary  of  State  to 
promulgate  an  act  of  the  Legislature  that  had  not  received  the  Executiva  sanction,  as 
was  the  case  in  this  suit; 

Held— That  this  is  too  restricted  an  interpretation  of  the  functions  of  the  Secretary  of  State 
when  connected  with  article  66  of  the  constitution. 

';'heactin  question  was  necessarily  presented  to  the  Governor,  but  was  published  without 
his  signature.  Although  not  drawn  up  witli  such  precision  and  fullness  as  might  be 
done,  a  fair  construction  of  section  3493,  R.  S.,  in  the  light  of  the  variooa  articles  of  the 
constitution  having  any  reference  to  the  subject,  will  afibrd  authority  in  the  Secretary  of 
State  to  deliver  to  the  State  Printer  for  publication  all  bills  in  the  category  of  this  one, 
with  the  statement  that  they  became  laws  without  the  signature  of  the  Governor. 

A  bill  becoming  a  law  without  the  Governor's  signature  must  be  pruuxilgatod  as  well  as  one 
with  his  signature,  and  all  bills  must  be  promulgated  through  the  oiKco  of  the  Secretary 
of  State. 

It  may  not  be  sacramental,  under  existing  legislation,  that  he  shall  state,  or  add  in  a  nolo, 
that  it  became  a  law  without  the  signature  of  the  Governor,  and  how  it  so  happened ;  but 
the  court  can  not  say  that,  under  all  the  provisions  of  the  constitution  and  the  laws  on  the 
subject,  his  doing  so  will  destroy  tlie  law,  or  prevent  a  bill  in  such  a  contingency  (torn 
becoming  a  law. 

APPEAL  from   the  Parish   Court,  parish  of   Ouachita.     Baker,  J. 
Garrett  <&   Garrett,  A.  L.  Slack,  District  Attorney  pro   tem.,  for 
plaiutifif  and  appellee.     B.  G,  Cobb,  for  defendauts  and  appellants. 

Howell,  J.  Plaintiff,  as  collector  of  parish  taxes,  sues  defendant 
ioT  $100,  as  the  license,  fixed  by  an  ordinance  passed  by  the  Police 
Jury  of  Ouachita,  on  the  business  of  keeper  of  a  hotel  in  the  city  of 
Monroe.  The  defense  is  that  by  the  eleventh  section  of  act  81,  of  the 
regular  session  of  1872,  promulgated  on  the  thirteenth  of  April,  1873, 
amending  the  charter  of  Monroe,  all  property  situated  in  Monroe,  and 
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X^rsona  foUowiog  trades,  occapationb  and  profesflions  therein^  are 
^exempted  from  paying  taxes  or  licenses  to  the  parish. 

In  reply  the  plaintiff  says  that  said  act  was  not  passed  in  conformity 
with  the  formalities  required  by  the  constitution,  and  is  in  violation  of 
articles  114,  115,  118  and  110  of  said  instrument. 

First — In  the  case  of  the  Louisiana  State  Lottery  Company  v.  Richoux 
et  als.,  23  An.  743,  it  was  held  that  courts  will  presume  that  the  con* 
«titational  rules  laid  down  for  the  passage  of  laws  have  been  complied 
with  by  the  lawmaker,  and  when  duly  promulgated  will  accept  them 
without  inquiry  as  to  the  observance  or  non-observance  of  such  rules. 
Assuming  the  regularity  of  the  promulgation  of  the  law  under  con- 
sideration, we  must,  under  this  rule  of  jurisprudence,  accept  it  as 
having  been  passed,  as  promulgated,  upon  the  observance  of  all  the 
rales  prescribed  for  the  enactment  of  laws.  Any  alleged  discrepancy, 
therefore,  in  the  title  as  adopted  by  one  house  and  that  as  adopted  by 
the  other,  is  not  a  subject  of  judicial  inquiry.  The  fact  whether  or 
not  a  law  has  been  duly  promulgated,  may  be  within  the  province  of 
the  judiciary ;  but  whether  or  not  it  has  regularly  passed  through  all 
the  stages  necessary  ior  its  passage  as  a  law  up  to  the  promulgation,  it 
seems  now  settled  in  this  State,  is  a  subject  confined  to  other  depart- 
ments of  government. 

Second — Does  the  title  express  the  objects  of  the  law  ?  Article  114. 
As  the  elevenfh  section  only  of  said  act  is  involved  in  this  controversy, 
we  have  simply  to  ascertain  if  the  object  or  objects  embraced  in  it  are 
expressed  in  the  title.  In  6  An.  605  it  was  said,  "  when  portions  of  a 
law  come  within  the  reasonable  intendment  of  its  title,  and  others  do 
not,  the  latter  aloue  are  unconstitutional,  provided  they  can  stand 
alone."  This  properly  applies  to  the  section  under  revision,  it  con- 
taining independent  matter.  See,  also,  21  An.  309,  448.  In  these 
eases  the  right  of  a  party  to  raise  the  question  of  the  constitutionality 
of  a  law  was  limited  to  the  provisions  thereof  which  affected  his 
interest  in  the  litigation. 

Referring  to  the  title  and  section  of  the  law  attacked  herein,  we  con- 
«ider  the  objects  of  the  latter  embraced  in  the  former.  The  act  is 
professedly  amendatory.  Its  title  reads,  **  An  act  to  amend  and 
re-enact  sections  one,  two,  three,  seven,  and  the  ninth  paragraph  of 
section  nine,  to  add  a  twenty-first  paragraph  to  section  nine,  and  to 
amend  and  re-enact  sections  nineteen,  twenty,  twenty-one  and  twenty- 
eight  of  the  act  entitled  an  act  to  incorporate  the  city  of  Monroe,  to  fix 
its  boundaries,  to  provide  for  the  government,  and  create  a  recorder's 
office  for  the  same,  approved  May  4,  1871,  and  after  the  first  day  of 
January,  1873,  to  exempt  all  property,  real  and  personal,  and  all  per- 
sons, firms  or  corporations  within  the  corporate  limits  of  the  city  of 
Monroe  from  tlie  payment  of  parish  taxes  and  licenses,  and  to  provide 
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for  the  payment  of  costs  aod  fees  in  criminal  eases,  originating  within 
said  corporate  limits." 

The  eleventh  section  reads :  *'  That  all  real  and  personal  property 
within  the  corporation  of  the  city  of  Monroe,  and  all  persons,  firms- 
and  corporations  within  the  said  corporation,  be  and  the  same  are 
hereby  exempted  from  all  taxes  and  licenses  levied  by  the  parish  of 
Ouachita  from  and  after  the  first  day  of  January,  1873  ',  provided,  that 
the  city  of  Monroe  shall  be  liable  for  the  expenses  in  all  criminal  cases- 
originating  within  its  corporate  limits;  and  the  clerk  of  the  district 
court  and  the  sheriff  of  the  parish  of  Ouachita  shall  collect  their  fees 
in  such  cases  from  the  corporate  authorities  of  the  city  of  Monroe,  and 
not  from  those  of  the  parish  of  Ouachita." 

It  is  objected  that  the  whole  object,  announced  in  the  title,  as  to* 
costs  and  fees  in  criminal  cases,  is  not  effected  or  carried  out  in  the 
eleventh  section.  This  implies  that  the  object  of  the  law  in  this- 
respect  is  expressed  in  the  title,  and  whether  any  costs  and  fees  besides- 
those  of  the  clerk  or  sheriff  can  be  collected  Irom  the  city  of  Monroe- 
or  not  is  a  question  to  be  settled  in  a  litigation  on  that  particular  point, 
and  can  not  affect  the  constitutionality  of  the  law. 

Third — It  is  next  objected  that  the  act  under  discussion  violated  arti- 
cle 115  of  the  constitution,  because  the  attempt  is  made  to  amend  and 
re-enact  the  ninth  paragraph  of  the  ninth  section  of  a  previous  act,, 
and  to  add  a  new  (21)  paragraph  thereto,  without  re-enacting  the 
amended  section  at  length. 

Conceding  this  to  be  a  well-founded  objection  in  a  proper  case,  it  can 
not,  under  the  rule  above  announced,  be  raised  here,  because  plaintiff 
has  no  interest  in  having  it  settled. 

Fourth — It  is  iurther  contended  that  section  eleven  violates  the  uni- 
formity and  equality  of  taxation,  because  it  exempts  some  property  and 
persons  within  the  limits  of  the  parish  from  taxation  to  which  others- 
are  subject,  and  because  the  Legislature  can  only  exempt  '*  property 
actually  used  for  church,  school  and  charitable  purposes."     ' 

Municipal  or  political  corporations  within  this  State  can  exercise  the 
power  of  taxation  only  so  far  as  conferred  by  its  Legislature.  (8  An. 
341  ;  9  An.  562 ;  13  An.  5t>.)  *^  Our  statute  books  and  those  of  our  sister 
States  are  filled  with  acts  creating  those  political  corporations  whose 
powers  are  emanations  from  the  legislative  will,  and  subject  to  be^ 
enlarged  or  curtailed  by  that  will  from  time  to  time,  as  the  wisdom  of 
the  legislation  may  dictate." 

The  power  to  tax  the  property  within  and  require  licenses  from  the 
inhabitants  of  the  parish  of  Ouachita  was  conferred  by  the  Legisla- 
ture, and  the  exercise  ot  that  power  is  only  curtailed  by  the  section  of 
the  law  under  discussion.  This  law  does  not  exempt  these  subjects  or 
objects  from  taxation ;  but  simply  limits  or  restricts  them  to  the  tax* 
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ing  power  of  one  of  the  two  corporations.  Tbe  exempting  of  persons 
and  property  within  the  corporation  of  Monroe  from  taxation  in  any- 
form  by  the  police  jury  of  the  parish,  only  withdraws  to  that  extent 
from  the  police  jury  a  power  which  had  been  delegated  to  it.  The 
police  jury  still  must  exercise  the  delegated  power  on  this  subject  in- 
conformity  with  the  constitution  and  laws  within  the  limits  of  the 
parish,  yet  subject  to  its  legislative  control;  wliile  the  municipal 
authorities  of  Monroe  must  do  the  same  within  its  limits.  The  Legis- 
lature conferred  the  power  on  each  sub-division  of  tlie  local  govern- 
ment, and  had  the  right  to  withdraw  or  modify  that  delegation  as  to- 
each  or  both. 

Fifth — Is  the  law  retroactive  in  the  meaning  of  article  110  of  the 
Constitution  ? 

It  proposes  to  exempt  the  property  and  persons  from  parish  tax  and 
license  from  and  after  the  first  day  of  January,  1873;  it  was  not  pro- 
mulgated, as  admitted  by  the  defendant,  until  April  13,  1»73,  after  the 
the  passage  of  the  ordinance  by  the  police  jury  (February  17,  1873) 
imposing  the  license  claimed ;  and  it  may  be  admitted,  for  the  pur- 
poses of  this  question,  that  promulgation  is  essential  to  the  passage  of 
tbe  act.  But  if  the  doctrine  above  stated  be  correct,  v  simply  with- 
drew (as  tlie  Legislature  could  do)  a  delegated  authority  or  power, 
which  liad  not  yet  been  exhausted.  The  language  is  *•  *  *  •  hereby 
exempted  from  all  taxes  and  licenses  levied  by  the  parish  of  Ouachita, 
from  and  after  the  first  day  of  January,  1873."  The  license  claimed 
herein  was  leved  after  the  first  day  of  January,  1873,  and  not  having 
been  collected,  came  within  the  purview  of  this  act  when  it  became 
a  law. 

The  doctrine  is  well  settled  that  a  delegated  power  may  be  with- 
drawn  at  any  time,  provided  the  rights  of  third  persons  are  not  thereby 
affected.  In  this  case  there  is  no  third  person  affected;  the  Police 
Jury  being  the  party  receiving  the  power  to  be  exercised  under  the 
condition  or  contingency  of  being  curtailed  or  withdrawn.  Had  the 
law  authorized  the  Police  Jury  to  levy  a  tax  or  license  for  a  period 
that  had  passed,  when  it  became  a  law,  it  would  have  been  retro- 
active and  unconstitutional.  But  its  operation,  as  invoked  in  this 
case,  was  prospective,  and  therefore  not  unconstitutional.  There  was 
no  vested  right  in  the  Police  Jury  to  the  said  license  as  to  the  power  of 
the  Legislature. 

Sixth — It  is  contended,  finally,  that  the  Secretary  of  State  trans- 
cended his  functions  by  promulgating  the  act  as  he  did. 

Const.,  art.  68.  <»  •  •  •  The  records  of  the  State  shall  be  kept 
and  preserved  in  the  ofiice  of  the  Secretary  of  State ;  he  shall  keep  a 
£air  register  of  the  official  acts  and  proceedings  of  the  Grovernor,  and 
when  necessary  shall  attest  them ;  •  •  «  and  shall  perform  such 
other  duties  as  may  be  injoined  on  him  by  law." 
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The  const! tatioD,  in  article  109,  contemplates  the  promulgation  of 
all  lawsy  the  mode  of  doing  whioh,  however,  is  regulated  by  statute. 
Sec.  3493,  R.  S.  "The  Secretary  of  State  shall  number  all  acts  or 
resolutions  of  the  General  Assembly  and  keep  a  register  thereof,  and 
shall  indorse  thereon  the  day  on  which  they  may  be  filed  in  his  office, 
after  receiving  the  sanction  of  the  Executive.  Copies  of  all  acts  and 
resolutions  shall  be  delivered  by  the  Secretary  of  State  to  the  State 
Printer  in  the  order  in  which  they  may  be  filed  in  his  office."     •     •    • 

These,  it  is  contended,  are  all  the  provisions  of  the  law  on  this  sub- 
ject, and  that  they  do  not  authorize  the  Secretary  of  State  to  promul- 
gate an  act  that  has  not  received  the  Executive  sanction,  as  was  the 
case  in  this  instance. 

We  think  this  a  too  restrictive  interpretation  of  the  fuixtions  of  the 
Secretary  of  State ,*  particularly  when  considered  in  connection  with 
•article  66  of  the  constitution,  which  in  one  clause  declares  that  ''if 
a  bill  shall  not  be  returned  by  the  Governor  within  five  days  after  it 
shall  have  been  presented  to  him,  it  shall  be  a  law  in  like  manner  as 
if  be  had  signed  it;  unless  the  General  Assembly  by  adjournment  pre- 
vent its  return ;  in  which  case  the  said  bill  shall  be  returned  on  the 
first  day  of  the  meeting  of  the  General  Assembly  after  the  expiration 
of  said  five  days,  or  be  a  law." 

The  bill  in  question  was  necessarily  presented  to  the  Governor,  but 
was  published  without  his  signature.  Although  not  drawn  up  with 
such  precision  and  fullness  as  might  be  done,  a  fair  construction  of 
section  3493,  R.  S.,  in  the  light  of  the  various  articles  of  the  constitu- 
tion having  any  reference  to  the  subject,  will  afford  authority  in  the 
Secretary  of  State  to  deliver  to  the  State  Printer  lor  publication  all 
bills  in  tlie  category  of  this,  with  the  statement  that  they  became  laws 
without  the  signature  of  the  Governor.  He  is  required  to  deliver  all 
acts  and  resolutions  to  the  State  Piinter,  and  the  authority  to  indorse 
on  them  the  day  of  the  filing  in  his  office  after  receiving  the  Executive 
sanction,  does  not  necessarily  exclude  the  authority  to  do  the  same 
with  those  which  become  law  by  virtue  of  the  constitution  without  bis 
signature.  There  is  not  in  this  such  a  casus  omissus  as  implies  nullity. 
A  bill  becoming  a  law  without  the  Governor's  signature  must  be  pro- 
•mulgated  as  well  as  one  with  his  signature,  and  all  bills  must  be  pro- 
mulgated through  the  office  of  the  Secretary  of  State.  It  may  not  be 
sacramental,  under  existing  legislation,  that  he  shall  state,  or  add  a 
note,  that  it  became  a  law  without  the  signature  of  the  Governor,  and 
how  it  so  happened ;  but  we  can  not  say  that  under  all  the  provisions 
•of  the  constitution  and  laws  on  the  subject,  that  his  doing  so  will 
•destroy  the  law  or  prevent  a  bill  in  such  a  contingency  from  becoming 
A  law. 
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We  coDolnde,  therefore,  that  section  11  of  act  81,  iii  the  acts  of  1873^ 
is  coDstitntional,  and  applies  to  this  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  tliere  be  ladgment  in  favor  of  defendant,  with  costs  in  both, 
courts. 

Rehearing  refused. 
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No.  389. 
The  Statk  op  Louisiana  v,  John  Turner  and  Albert  Reid. 

'as  ^578 
The  fact  that  a  juror  was  for  a  momont  out  of  the  presence  of  the  officer  under  whose  charge  ^111  084 

he  was,  when  it  does  not  appear  that  he  had  any  communication  with  any  other  person,., '"25    57^ 

does  not  necessarily  establish  the  presumption  of  misconduct,  and  make  it  obligatory  112    ^^ 

ui>on  this  court  to  set  aside  the  verdict  of  the  jury.  _^1^ 

In  the  copy  of  the  indictment  served  upon  the  prisoners  in  this  case,  the  name  of  one  of  the      25    57^ 
Jurors,  which  is  ''Philip  Darden,"  appeared  as  "Bauden."    The  objection  on  this  point   f^lS    378 
was  correctly  overruled.     It  is  not  shown  how  this  trifling  error  has  prejudiced  the  jfrL  i'ok    s,fz\ 
soners,  and  this  court  does  not  see  how  it  could  have  had  this  effect.  |f]17  885 

Where,  on  the  prosecutrix  being  offered  as  a  witness  by  the  State,  nhe  was  interrogated  in 
chief,  cross-examined  by  the  defense,  re-examined  by  the  State,  and  then  sought  to  be 
recross-examined  by  the  defense ; 

Held — That  the  court  properly  refused  this  to  be  done,  if  the  re-examination  on  the  part  of 
the  State  was  confined  to  such  matters  as  the  cross-examination  drew  out. 

A  motion  in  arrest  of  judgment  will  not  prevail,  on  the  ground  that  the  judge  excused  two 
I>er8ons  from  serving  on  the  jury,  who  had  been  summoned  as  jurors,  and  who  were  not 
exempt  under  the  law.  This  objection  should  have  been  made  when  the  jury  were  being 
impanneled. 

The  erasure  of  the  name  "Albert"  and  the  interlineation  of  that  of  "John"  in  the  indict- 
ment is  not  a  good  ground  in  arrest  of  judgment.  The  accused  was  identified  as  the 
party  who  committed  the  crime,  and  whether  he  committed  it  in  the  name  of  Albert  or 
John,  matters  nothing  tn  justice.  The  District  Attorney  swears  that  the  change  in  the 
name  was  made  on  the  day  the  prisoner  was  arraigned.  The  court  was  Lhen  authorised 
at  any  time  to  have  its  rocords  corrected,  so  as  to  mak6  them  conform  to  the  fncts. 

There  is  nothing  in  the  objection  that  some  of  the  jurors  who  served  on  the  jury  do  not 
appear  on  the  venire,  or  list  of  the  jurors  drawn  to  serve  for  that  term  of  the  court.  It 
should  have  been  made  before  the  trial  was  entered  upon  and  while  the  jury  was  being 
impanneled.    The  prisoners  took  the  chance  of  the  jury ;  they  must  take  the  verdict. 

The  proposition  urged,  on  the  motion  for  a  new  trial,  that  the  court  refused  to  charge  the 
Jury,  as  requested,  that  it  is  necessary  to  prove  both  penetration  and  emission  to  make  out 
the  crime  of  rape,  is  monstrous. 

It  is  the  penetrat  on  which  destroys  the  victim  and  constitutes  the  crime,  and  not  the  con- 
summation of  the  violator's  lust. 

Technicalities  which  have  the  tendency  to  make  the  criminal  laws  of  the  country  a  shield, 
instead  of  a  terror,  to  evil  doers,  can  not  be  countenanced  by  this  court. 

APPEAL  from  the  Fourteenth  Judicial  DiBtriet  Conrt,  parish  of 
Morehouse.  Ray,  J.  Criminal  case.  Eugene  McFee  and  (7.  New- 
ion,  for  defendants  and  appellants.  Ditnn,  District  Attorney,  for  the 
State,  appellee. 

Morgan,  J.  The  defendants  having  been  foand  guilty  by  a  jary  of 
having  committed  a  rape  apon  the  person  of  one  Mary  Gray,  and 
having  been  sentenced,  in  conformity  with  the  verdict,  to  imprison- 
ment at  hard  labor  for  the  remainder  of  their  natural  lives,  have 
appealed  from  the  sentence  which  deprives  them  of  their  liberty,  and 
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have  assigned  several  errors  in  the  ruliogs  of  the  district  j  iidge  when 
their  case  was  being  tried,  which  errors  they  contend  entitla  them  to 
be  remanded  to  another  jury  for  a  new  trial. 

They  assign  as  error  in  the  proceedings  that  the  jurors  who  tried 
them  were  allowed  to  separate  after  they  had  been  sworn  and  impan- 
neled.  It  is  shown  that  during  the  trial  several  of  the  jarors,  one  at 
a  time,  were  out  of  the  presence  of  their  fellow  jurors.  But  it  is  also 
shown  that  they  were  only  so  absent  by  reason  of  the  imperative  calls 
of  nature,  and  that,  when  thus  absent,  they  were  always  under  the 
charge  of  the  deputy  sheriff.  It  is  true  that,  on  one  of  these  occasiong, 
after  the  jury  had  retired  to  consider  their  verdict,  one  of  the  jarors, 
accompanied  by  a  deputy  sheriff,  came  down  stairs  and  went  outride 
of  the  courtroom,  and  that  the  officer  was  called  back  by  the  judge, 
the  juror  being  thus  for  a  moment  separated  from  the  officer.  We  are 
called  upon  to  say  that  this  separation  forces  the  presumption  of  mis- 
conduct, which  entitles  the  defendants  to  a  new  trial.  To  do  this  we 
would  have  to  impute  complicity  on  the  part  of  the  judge,  the  sheriff's 
officer,  and  the  juror,  all  combining  to  do  some  act  by  which  the  prison- 
ers, if  found  guilty,  would  be  entitled  to  a  new  trial,  and  thus,  perhaps, 
escape  the  penalty  which  the  law  attaches  to  their  crime,  and  which 
had  been  fully  proved  to  the  jury  who  first  tried  them.  This  we  have 
no  warrant  in  law  for  doing.  We  will  not  say  that  because  a  juror  was 
for  a  moment  out  of  tlie  presence  of  the  officer  under  whose  charge  he 
was,  when  it  is  not  shown  or  alleged  that  he  had  any  communication 
with  any  other  person,  and  it  does  not  appear  that  he  had  an  opportn- 
nity  to  have  had  any,  it  necessarily  establishes  the  presumption  of 
misconiluct,  and  makes  it  obligatory  upon  us  to  set  aside  the  verdict. 
We  may  be  willing  to  take  the  law  upon  this  subject  to  be  as  it  is  la^ 
down  in  Hornsby's  case,  but  we  can  not  carry  it  any  further.  We 
would  be  carrying  it  very  much  further  if  we  set  aside  the  verdict  of 
this  jury  on  this  ground. 

It  is  contended  that  the  district  judge  erred  in  overruling  the 
objection  which  was  made  to  Philip  Darden  serving  as  a  j  uror.  In 
the  cop}'  of  the  indictment  served  upon  the  prisoners,  his  name,  it  is 
alleged,  appeared  as  Dauden,  but  the^*  do  not  show  how  this  trifling 
error  has  prejudiced  them,  and  we  do  not  see  how  it  conld  have 
done  so. 

Another  exception  was  taken  to  the  refusal  of  the  judge  to  allow 
defendants  to  recross-examine  the  prosecutrix.  She  was  offered  as  a 
witness  on  behalf  of  the  State.  She  was  interrogated  in  chief,  cross- 
examined  by  the  defense,  and  re-examined  by  the  State.  The  defense 
then  sought  to  recross-examine  her.  The  court  refused  to  allow  this  to 
be  done.  If  the  re-examination  on  the  part  of  the  State  was  confined 
to  such  matters  as  the  cross-examination  drew  out,  the  ruling  was 


MONROE,  JULY,   1873.  575 

state  of  Lonisiana  ▼.  Tamer  and  Beid. 


•correct.    This  is  a  matter  of  fact  which  does  not  appear  in  tlie  bill  of 

•exceptions  or  in  the  record,  and  we  can  not  therefore  notice  it.     We 

mast  presume,  in  the  absence  of  contrary  proof  or  allegation,  that  the 

Jadgment  restricted  the.  examination  of  the  witness  within  the  limits 

prescribed  by  the  law. 

Arrest  of  judgment  was  moved  for  on  the  ground  that  the  judge  had 
•excused  two  persons  from  serving  on  the  jury  who  had  been  sum- 
moned a^  jurors,  and  who  were  not  exempt  under  the  law.  This 
obiection  should  have  been  made  when  the  jury  were  being  impan- 
neled.  The  prisoners  had  been  served  with  a  copy  of  the  venire,  and 
Jcnew  that  these  percM>n8  had  been  summoned.  It  they  wished  for 
their  presence  they  should  have  called  upon  the  court  to  have  them 
fprodnced.  They  did  not  do  so.  They  can  not,  after  letting  their 
•right,  if  it  was  a  right,  go  by,  claim  the  benefit  of  it. 

They  moved  for  arrest  of  judgment  on  the  turther  ground  that  there 
are  erasures  and  interlineations  upon  the  indictments  without  any 
.authority  of  court  permitting  the  same. 

The  erasures  and  interlineations  consist,  as  is  alleged,  in  this:  The 
indictment,  as  presented  to  the  grand  jury,  was  against  Albert  Turner ; 
the  warrant  was  made  out.  against  Albert  Turner,  and  it  was  under 
'this  warrant  that  he  was  arrested.  He  was  arraigned  as  Albert  Turner ; 
he  was  tried  and  condemned  as  John  Turner.  It  is  alleged  that  this 
change  of  name  was  discovered  on  the  trial,  and  that  after  the  motion 
for  a  new  trial  had  been  overruled,  it  was  found  that  this  erasure  of 
'*  Albeit"  and  the  interlineation  of  '*John"  had  been  made,  and  this 
without  any  authority  apparent  on  the  face  of  the  papers.  In  so  far  as 
Beid  is  concerned,  he  can  not  complain  of  th'u,  as  it  does  not  concern 
him,  and  no  arrest  of  judgment  could  be  asked  for  him  on  the  grounds 
stated.  Neither  can  it  avail  Turner.  He  was  ideurified  as  the  party 
who  committed  the  criuoie,  and  whether  he  committed  it  in  the  name  of 
Albert  or  John  matters  nothing  to  justice.  But  the  district  attorney 
swears  that  the  change  in  the  name  was  made  on  the  day  the  prisoner 
was  arraigned.  The  court  was  then  authorized  at  any  time  to  have  its 
records  corrected  so  as  to  m  ike  them  conform  to  the  facts. 

Again,  arrest  of  judgment  was  asked,  because,  it  is  alleged,  the  jury 
impanneled  to  try  (hem  were  not  drawn  from  the  regular  panel.  It  is 
averred  that  Petit,  Morris,  Williams  and  Brown,  who  served  on  the 
Jury,  do  not  appear  upon  the  venire  or  list  of  jurors  drawn  to  serve  for 
that  term  of  th<;  court.  There  is  nothing  iu  this  objection.  If  it  ex* 
isted  it  should  have  been  made  before  th<'  trial  was  entered  upon,  and 
while  tiie  jury  were  being  impanneled.  Tiiey  can  not  take  advantage 
of  such  an  error,  if  it  be  an  error,  to  get  jurors  not  on  the  panel  who 
might  be  favorable  to  them,  and  then  take  advantage  of  the  error  after 
the  verdict  has  been  given  against  them.  They  took  the  chance  of  the 
juryi  tliey  must  take  the  verdict. 
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They  urge  that  they  are  entitled  to  a  new  trial  becanse  the  court 
erred  in  refusing  to  charge  the  jury,  as  requested,  that  it  is  necessary 
to  prove  both  penetration  and  emission  *'to  work  out  the  crime  of 
rape."  The  proposition  is  monstrous.  It  is  the  penetration  whioh 
destroys  the  victim  and  constitutes  the  crime,  and  not  the  consumma- 
tion of  the  violator's  lust. 

The  prisoners,  after  a  fair  trial,  have  been  found  guilty  of  an  offense 
which,  of  all  others,  is  most  shocking  to  the  sensibilities  of  every  man 
born  of  woman.  It  is  not  to  this  court  that  they  mnst  look  for  immu- 
nity from  the  punishment  due  to  their  crime,  or  for  giving  countenanoe 
to  such  technicalities  as  those  upon  which  they  rely  for  a  new  trial  er 
arrest  of  judgment — technicalities  which  have  the  tendency  to  make 
the  criminal  laws  of  the  country  a  shield  instead  of  a  terror  to  evil 
doers. 

Judgment  affirmed. 


No.  394. 
J.  L.  Kaliski,  Agent,  v.  M.  M.  Gtradt,  Collector. 

The  tenth  clause  of  section  1  of  act  No.  14  of  the  acts  of  1873  is  not  nncoastitatioiul, 
hecanse  it  levies  a  tax  of  eighty-five  doUars  on  persons  dealing  in  dis'illed  liquor,  or 
retailing  spirituous  liquors  on  land,  -while  a  tax  of  only  fifty  dollars  is  levied  on  persona 
following  a  like  occupation  on  steamhoats,  although  they  may  only  ply  within  the  limits 
of  a  single  parish  of  the  State. 

APPEAL  from  the  Parish  Court,  parish  of  Ouachita.  Caldwell,  J. 
B.  J.  Cobby  for  plaintiff  and  appellee.  A,L.  Stocky  parish  attorney 
and  district  attorney  j>ro  tern,,  for  defendant  and  appellant. 

Morgan,  J.  It  is  contended  in  this  case  that  the  tenth  clause  of 
section  1  of  act  No.  14  of  the  session  acts  of  1872  is  unconstitutional 
because  it  levies  a  tax  of  eighty-five  dollars  on  persons  dealing  in  dis- 
tilled liquor  or  retailing  spirituous  liquors  on  land,  while  a  tax  of  only 
fifty  dollars  is  levied  on  persons  following  a  like  occupation  on  steam- 
boats,  although  they  may  only  ply  within  the  limits  of  a  single  parish 
of  the  State. 

We  fail  to  see  the  force  of  this  proposition.  The  same  amount  of  tax 
is  levied  upon  all  persons  pursuing  a  certain  traffic  in  a  certain  way, 
and  we  do  not  see  how  there  can  be  any  unjust  discrimination  in  this. 

The  other  objections  to  the  tax  are  governed  by  the  decision  in  the 
case  of  Jones  v.  Grrady,  just  decided. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  avoided,  annulled  and  reversed ;  and  it  is  further 
ordered  that  the  injunction  herein  issued  be  dissolved  with  twenty  per 
cent,  damages  and  thirty  dollars  attorney's  fees,  appellees  to  pay  cotta 
in  both  courts. 
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No.  317. 

M.  A.  Copley,  Administratrix  and  Tatriz,   v.   Mrs.  Dorcas  Dink- 
grave. 

It  is  not  for  this  court,  or  any  other,  to  interfere  with  the  discretion  of  the  land  officers  of 
the  United  States  in  their  transfer  to  whomsoever  they  may  choose  of  the  title  of  the 
United  States  to  land.  But  if  the  United  States,  at  the  moment  of  the  adjadication,  had 
no  title  to  the  land  in  question,  this  action  of  the  officers  of  the  Land  Bopartment  gave 
■the  plaintiff  none ;  and  the  question  whether  the  United  States  had  anj*  title  at  the  time 
-of  the  adjudication,  is  clearly  a  question  for  the  courts  of  Justice,  and  not  for  the  officers 
of  the  Land  Departoient,  to  decide. 

The  plea  ot  ret  judicata  in  this  case  is  overmled. 

APPEAL  from   the  Foarteenth  Judicial  District  Court,  parish  of 
Ouachita.    Bay,  J.    Morrison  dh  Farmer,  for  plaintiff  aud  appellee. 
Isaiah  Garrett,  for  detendaut  and  appellant. 

Howe,  J.  Tliis  is  a  petitory  action  to  recover  a  tract  of  about 
fifteen  acres  of  land  in  possession  of  defendant.  The  plaintiffs  claim 
under  a  patent  issued  to  them  by  the  United  States  on  the  twelfth  of 
October,  1858.. 

The  defendant  pleaded  the  general  issue  and  averred  a  title  in  her- 
self. TJie  parties,  it  seems,  own  adjoining  plantations,  and  their 
•entries  lap  to  the  extent  of  the  land  in  dispute.  In  her  answer  the 
defendant  says: 

''She  avers  that,  in  the  year  18)1,  she  acquired  by  purchase,  for  a 
valuable  consideration,  an  improvement  on  what  was  then  considered, 
And  what  was  in  fact,  public  lands  of  the  United  States  of  America, 
And  that  sh^  moved  upon  said  land  in  the  year  1851,  with  the  intent  to 
make  it  her  home,  hoping  (o  complete  her  title  to  the  same  by  acquiring 
a  pre-emption,  or  by  purchase  or  otherwise,  from  the  United  States ; 
that,  in  1852  or  1853,  she  bought  from  the  State  of  Louisiana  internal 
improvement  warrant  No.  773  for  three  hundred  and  twenty  acres,  and 
on  or  about  the  fifth  of  September,  1853,  she  applied  to  locate  said 
warrant  on  said  described  land,  at  the  Land  Office  of  the  United  States 
«f  America  at  Monroe,  La.  She  avers  that  this  application  in  writing 
was  filed  in  said  Laud  Office,  and  that  she  tendered  the  said  warrant 
At  the  same  time,  and  deposited  it  in  the  Land  Office  aforesaid,  to  pay 
for  said  lands.  Slie  avers  that  the  said  Register  of  the  Land  Office 
erroneously  rejected  her  application  at  the  time  on  technical  grounds, 
but  that  shortly  afterwards  the  said  Register,  on  her  application  on  the 
twenty-ninth  of  November,  1854,  permitted  the  location  to  be  made. 
She  avers  that  there  were  various  opinions  as  to  the  period  when  these 
lands  were  or  became  subject  to  location  with  internal  improvement 
warrants,  and  that  out  of  caution  and  by  the  advice  of  counsel  she 
Applied  to  relocate  said  warrant  on  the  same  lands  in  the  month  of 
December,  1854,  and  on  the  twenty-first  of  January,  1856.  That  in 
1854  and  1856  the  Register  stated  that  the  location  made  before  by 
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said  defeudant  was  good  and  valid,  and  that  a  relocation  was^ 
nunecessary.  She  avers  that  the  lands  were  public  lauds  of  the 
United  States,  and  that  they  had  been  surveyed  and  were  subject 
to  entry  or  purchase  at  said  Land  Office  by  internal  improvement 
wan  ants  at  the  periods  when  she  applied  to  locate  her  warrants, 
to  wit:  on  the  fifth  September,  1853,  the  twenty-ninth  November,  1854, 
in  December,  1854,  and  in  January,  \S56;  that  the  legal  and  equitable 
right  to  said  land  dated  from  her  first  application  on  the  fifth  of  Sep-' 
tember,  1853.  She  avers  that  she  has  been  in  the  peaceable,  lawful 
and  actual  possession  of  the  lands  claimed  by  plaintiffs  in  their  peti- 
tion, under  a  legal  and  just  title  translative  of  property  and  legal  in 
form  since  the  twenty-ninth  of  November,  1854,  and  in  the  actual  pos- 
session and  occupancy  of  said  land  and  as  a  possessor  in  good  faith 
since  1851.  She  pleads  the  prescription  of  ten  years  against  the  plain- 
tifif's  pretensions  to  the  land,  and  the  prescnption  of  one  and  three 
years  against  plain  tiff  ^s  pretended  claim  for  rent  and  damages.  She 
further  avers  that  the  pretended  claims  of  the  plaintiff  are  fraudulent, 
without  equity,  and  unfounded  in  law.  She  alleges  that  true  it  is  that 
a  patent  for  said  lots  eleven,  twelve  and  thirteen  has  been  issued  to  the 
heirs  and  legal  representatives  of  George  W.  Copley,  deceased,  but  she 
alleges  that  the  same  was  illegally  and  erroneously  issued  by  the 
United  States,  and  that  it  was  procured  and  obtained  by  fraud  and  ill 
practices.  She  avers  that  the  pretended  right  of  plaintiff  is  based  on 
the  claims  or  pretensions  of  George  W.- Copley  to  a  pre-emption  right 
to  enter  the  land  in  question  under  an  act  of  Congress  passed  on  the 
twenty-seventh  of  January,  1851,  entitled  'an  act  to  grant  the  right 
of  pre-emption  to  certain  settlers  on  the  Maison  Rouge  grant  in  the 
event  of  the  final  adjudication  of  the  title  in  favor  of  the  United 
States,'  the  said  Copley  pretending  to  claim  by  mesne  conveyance 
from  Daniel  W.  Coxe.  She  avers  that  George  W.  Copley  did  not  pur- 
chase the  land  in  good  faith;  that  he  did  not  pay  a  valuable  considera- 
tion for  said  land  prior  to  the  first  of  March,  1849,  or  at  any  other  time; 
that  he  did  not  improvB  and  cultivate  the  land  claimed.  She  further 
alleges  that  even  if  he  had  bought  the  land  in  good  faith,  and  paid  a 
valuable  consideration  for  the  same,  he  would  not  have  acquired  any 
right,  title  or  claim  thereto,  and  the  said  purchase  was  absolutely  null 
and  void,  because  said  purchaser  was  a  purchaser  of  a  litigious  right 
pending  in  a  court  of  the  State  of  Louisiana,  in  which  said  Copley 
practiced  law  as  an  attorney  at  the  time  of  his  purchase." 

There  are  other  averments  and  demands  in  the  answer  which  it  is 
not  necessary  to  notice  at  this  stage  of  the  case. 

The  plaintiff  filed  to  this  defense  a  plea  of  res  judicata  ''  alleging 
that  all  the  matters  set  up  in  defense  (as  copied  above,)  after  the  word 
property,  in  the  nineteenth  line,  had  been  set  up  and  examined  by  tb» 
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Land  Office  Department  of  the  United  States;  that  the  officers  of  said 
departraeDt  are  by  law  constituted  the  judges,  and  are  authorized  to- 
hear  and  determine  all  contests  and  claims  to  and  about  the  public 
lands  of  the  United  States  ;  that  all  the  matters  urged  by  the  defend- 
ants in  this  case  were  urged  before  the  proper  laud  officers  and  finally 
adjudicated  upon  and  determined  in  favor  of  plaintiff,  and  a  patent 
issued  to  the  heirs  and  legal  representatives  of  George  W.  Copley, 
deceased,  for  the  land  in  question.  The  objections  and  defenses  now 
made  were  made  before  the  local  Register  and  Receiver  of  the  United 
States  Land  Office,  and  decided  in  plaintiff's  favor.  The  defendant 
appealed  to  the  Commissioner  of  tiie  General  Land  Office,  who  decided 
in  favor  of  plaintiff.  The  defendant  then  appealed  and  took  her  case 
to  the  Secretary  of  tlie  Tuterior,  who  finally  determined  the  contro- 
versy in  favor  of  the  plaintiff,  and  adjudicated  the  title  of  the  United 
States  to  the  laud  in  question  to  the  plaintiff,  and  caused  the  patent 
declared  on  to  i»sue,  that  the  officers  aforesaid  were  authorized  to 
hear  and  determine  the  matters  set  up  in  the  answer  after  the  word 
property/  aforesaid ;  that  they  did  decide  and  determine  these 
matters.  Wherefore,  she  interposes  the  plea  of  res  judicata  as  to  all 
these  matters." 

The  plea  of  res  judicata  was  sustained  by  the  court  a  qua,  and  judg- 
ment having  been  given  in  favor  ot  plaintiff,  the  defendant  appealed. 

A  phrase  correctly  used  by  plain tifts  in  their  plea  may  throw  some 
light  on  the  question  before  us  :  *'  The  defendant  then  appealed,  and 
took  her  case  to  the  Secretary  of  the  Interior,  who  finally  determined 
the  controversy  in  favor  of  the  plaintiffs  and  adjudicated  the  title  of 
the  United  States  to  the  land  in  question  to  the  plaintifis,  and  caused- 
the  patent  declared  on  to  issue."  It  was  the  title  of  the  United  Statea 
that  was  adjudicated,  and  to  that  extent  the  adjudication  was  final. 

It  is  not  for  this  court  or  any  other  to  interfere  with  the  discretion  of 
the  land  officers  of  the  United  States  in  their  transfer  to  whomsoever 
they  may  choose  of  the  title  of  the  United  States  to  land.  But  if  the 
United  States  at  the  moment  of  the  adjudication  had  no  title  to  the- 
land  in  question,  this  action  of  the  officers  of  the  Land  Department 
gave  the  plaintiffs  none.  And  the  question  whether  the  United  States- 
had  any  title  at  ttie  time  of  the  adjudication  is  a  question  for  the  courts 
of  justice  clearly,  and  not  for  the  officers  of  the  Land  Department  to 
decide.  Taking  the  averments  of  fact  in  the  answer  of  the  defendant 
and  in  the  plea  of  res  judicata  to  be  true,  we  should  find  that  the 
defendant  had  a  legal  right  to  the  land  prior  to  that  of  plaintiff's  and 
superior  (9  Howard  333),  and  that  the  patent  '^  illegally  and  errone- 
oasly  issued  by  the  United  States"  to  the  plaintiff,  *'  procured  by  fraud 
and  ill-practices,*'  enured  to  the  benefit  of  defendant.  1*3  An.  356. 
We  can  not  distinguish  this  case  from  that  of  Garland  v,  Wynn,  20 
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Howard,  p.  6,  except  that  the  latter  was  tried  on  the  meritB,  and  in  the 
case  at  bar  we  are  merely  asfiuming  certain  lacts  for  the  purpose  of 
trying  a  )ieremptory  exception.     Wynn,  in  1842,  proved  he  had  a 
preference  of  entry  to  the  land  in  dispnte,  according  to  the  act  of  1838, 
and  his  entry  was  allowed.     In  ISVi  Hemphill  made  proof  that  he  had 
a  right  of  pre-emption  to  the  same  land  under  the  act  of  May  26,  1890. 
The  two  clainiB  coming  in  conflict  it  was  decided  by  the  Register  and 
Receiver  at  the  local  land  office  that  Hempliill  had  the  better  and 
earlier  right  to  enter  the  land,  and  in  this  decision  the  Commissioner 
of  the  General  Land  Office  concurred.     Wyun's  entry  being  the  oldest 
it  was  set  aside,  his  purchase  money  refunded,  and  n  patent  certificate 
was  awarded  to  Hemphill,  who  assigned  it  to  Garland,  the  plaintiff  in 
error,  to  whom  the  patent  issued.    Wynn  filed  his  bill  to  compel  Gar- 
laud  to  convey  the  land  to  him.     Garland  pleaded,  among  other  things, 
that  the  court  had  no  authority  to  set  aside  or  correct  the  decision  of 
the  Register  and  Receiver,  concurred  in  by  the  Commissioner,  and  that 
their  decision  was  final.    The  Supreme  Court  of  Arkansas  thought 
difierontly,  and  decreed  that  Garland  should  convey  the  lan<l  to  Wynn, 
and  the  Si>preme  Court  of  the   United   States  affirmed   the  decree, 
giving  the  reasons  why  the  courts  could  examine  and  overrule  the 
decision  of  the  land  officers  in  such  a  case,  announcing  this  to  be  the 
settled  doctrine  of  the  court,  and  citing  1   Peters  212;  9  Howard  328; 
14  Howard  :i77,  and  18  Howard  44.     And  see  also  Lndeling  v,  Yester, 
-20  An.  433,  and  decisions  there  cited,  and  Kittredge  v.  Breaud,  4  Rob. 
79.     If  there  are  any  decisions  of  State  courts  prior  to  Garland  r* 
Wynn  which  seem  to  announce  a  dififeront  doctrine  they  must  be  held 
to  have  been  thereby  overruled. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
jip pealed  irom  be  reversed,  and  the  plea  of  res  judicata  overruled,  and 
the  cause  remanded  for  further  proceedings  according  to  law,  appellees 
to  pay  costs  of  appeal. 
Rehearing  refused. 
Chief  Justice  Ludeling  recused. 

"0  «85.  No.  382. 
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l(othin£  can  be  assigned  as  an  error  of  law  which  couhl  have  been  cured  by  evidence  IcfsaHy 
given  at  the  trial. 

An  assignment  of  errors  in  this  Court  can  not  cure  the  omission  of  the  appellants  to  m^e 
opposition  and  present  regularly  the  issues  of  fact  which  they  desire  acUudicated. 

APPEAL  from  the  Parish  Court,  parish  or  Franklin.      Duncan  Buil, 
J.    Morrison  dh  Farmer,  for  appellees.    8,  D.  MeEnery  and  P.  JST. 
Toser,  for  appellants. 
Wylt,  J.    On  the  twelfth  August,  1870,  Allen  W.  Eddins,  adminia- 
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trator  of  this  succession,  filed  his  final  account,  and  prayed  tliat  it  be 
advertised  according  to  law,  and,  after  due  proceedings,  that  it  be 
homologated;  that  his  boad  be  canceled,  and  that  he  be  discharged 
from  further  administration  of  the  estate. 

After  this  account  liad  been  duly  advertised  and  proved  (as  the  judge 
states  in  his  judgment),  and  no  opposition  having  been  made,  it  wa» 
homologated.  This  was  on  the  eighth  April,  1871,  eight  months  after 
it  had  been  filed. 

On  the  twentieth  of  March,  1872,  nearly  one  year  after  this  judgment 
was  rendered  and  after  Fddins,  the  administrator,  had  died,  the  heirs> 
at  law  of  the  said  Baileys  took  a  devolutive  appeal,  alleging  in  their 
petition  merely  that  they  are  aggrieved  by  the  judgment  homologating- 
the  final  account. 

At  the  last  term  of  this  Court,  the  death  of  two  of  the  heirs  wafr 
alleged,  and  the  heirship  was  disputed.  The  case  was  remanded  to- 
try  these  questions.  It  is  now  before  the  Court,  and  the  right  of  the 
appellants  to  contest,  as  heirs,  is  not  disputed. 

The  appellants  place  their  entire  case  upon  an  assignment  of  errors 
apparent  on  the  face  of  the  record. 

The  first  error  assigned  \a  :  that  the  administrator  credits  himself^ 
in  his  account,  with  tiie  appraised  value  of  the  slaves-r*' Richard, 
Eliza,  Bob,  Henry,  Ben  and  Elizabeth,  purchased  by  X.  Bailey,  and 
were  not  paid  for,  but  returned  to  the  administrator  and  were  eman- 
cipated in  his  hands — $4425.^' 

The  defendant  contends  that  this  statement  in  the  account  is  not 
true,  because,  in  the  record,  there  is  the  proces  verbal  of  the  third 
March,  I860,  showing  that  these  slaves  were  sold  to  X.  Bailey  for  said 
amount,  cash,  and  that  the  administrator  can  not  contradict  said 
proces  verbal.  But  it  appears  from  the  note  of  evidence  that  this 
proces  verbal  (although  now  in  the  transcript)  was  not  received  in 
evidence.  We  can  not  revise  the  judgment  on  proof  neither  offered 
nor  received  in  evidence  in  the  court  below. 

The  only  question  under  this  assignment  which  we  can  consider,  is, 
whether  or  not  it  was  the  duty  of  the  administrator  to  have  resold  the 
slaves  as  soon  as  Bailey  refused  to  pay  the  price  and  returned  them  to 
him.  The  statement  that  there  had  been  a  sale  and  the  slavea  had 
been  returned  are  questions  of  fact  which  can  not  be  disputed  on  an 
assignment  of  errors. 

The  legal  consequence  of  these  facts  is,  however,  a  question  of  law 
which  is  properly  before  the  Court. 

There  is  nothing  in  the  record  to  show  that  the  heirs  at  law  ever 
demanded  the  resale  of  the  slaves,  or  that  it  was  necessary.  On  the 
contrary,  as  there  seems  to  have  been  ample  funds  to  pay  all  the  debts,^ 
the  administrator  had  no  cause  to  sell  the  slaves.  It  was  his  duty  to* 
keep  them  for  the  heirs. 
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Even  though  they  had  been  sold  and  returned  to  him,  because  of  the 
-inability  of  the  purchifiser  to  pay  the  price,  or  for  any  other  reason,  the 
.adniiuistrator  was  not  bound  again  to  provoke  the  sale  of  them  if  he 
had,  in  the  meantime,  obtained  from  other  sources  funds  of  the  estate 
to  pay  its  debts.  The  fact  that  the  slaves  were  emancipated  in  his 
.hands  is  no  reason  why  he  should  sustain  the  loss.  There  is,  therefore, 
no  force  in  this  objection. 

The  next  error  assigned  is :  the  administrator  credits  himself  with 
$1622  80,  and  adduces  voucher  eighteen  as  evidence  of  said  credit; 
that  said  voucher  does  not  make  the  required  proof.  This  is  a  ques- 
tion of  fact,  a  question  whether  this  item  of  the  account  is  duly  proved. 

If  the  appellants  had  opposed  the  account  during  the  eight  months 
it  was  pending  before  the  parish  court,  perhaps  ample  proof  would 
Jiave  been  adduced  to  remove  all  objection  on  this  point. 

Each  of  the  other  errors  assigned  involve  merely  questions  of  facts, 
whether  the  items  of  the  account  are  duly  proved. 

These  objections  should  have  been  regularly  presented  by  an  oppo- 
»ftition  filed  in  the  lower  court.     They  can  not  be  considered,  under  the 
settled  jurisprudence  of  this  State,  as  an  assignment  of  errors.     '*  No- 
thing can  be  assigned  as  an  error  of  law  which  could  have  been  cured 
•by  evidence  legally  given  at  the  trial."      Flower  v.  Hagan,  2  L.  225. 
**  No  judgment  can  be  reversed  on  the  mere  assignment  of  errors  which 
might  have  been  cured  by  evidence  legally  introduced."      Butler  v. 
Despatir,  12  M.  304 ;  1  N.  S.  69 ;  2  N.  S.  265,  537 ;  2  L.  70,  225 ;  3  L.  R. 
481;  11  R.  90;  14  L.  368,  383;    1  R.  30;    12  R.  4.54.      "  Appellant  can 
•  nui  assign  anything  as  an  error,  apparent  on  the  record,  which  might 
•have  been  cured  by  legal  evidence.**     Hill  i;.  Suzzine,  1  N.  S.  599;  12 
M.  304. 

Suppose  the  appellants  had  filed  an  opposition  in  the  lower  court 
only  as  to  one  item  of  the  account,  and   being  disbsitisfled  with  the 
decision  below,  had  brought  the  case  to  this  Court,  could   they  have 
raised  objections  here  as  to   the  correctness  of  items  they  had  not 
opposed  or  disputed  in  the  lower  court  ?    Surely  not.     The  litigation 
-would  have  been  confined  to  the  issue  presented  in  the  opposition. 
They  could  not  have  gone  beyond  it.      In  this  case,  they  raised  no 
controversy  in  the  court  below;  they  made  up  no  issue,  although  duly 
notified  of  the  filing  of  the  account,  and  called  upon  to  make  opposi- 
tion thereto,  or  else,  after  legal  delays,   the  account  would  be  duly 
homologated.     They  failed  to  raise  the  issues  of  fact  at  the  time  and  in 
the  manner  provided  by  law  and  the  rules  of  practice,  and  they  now 
.«eek  to  raise  them  in  this  Court.     They  propose,  by  filing  an  assign- 
ment of  errors,  to  gain  all  the  advantages  they  would  have  had  had 
4:hey  filed  an  opposition  to  the  account. 

An  assignment  of  errors  in  this  court  can  not  cure  the  omissioD  of 
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-the  appellants  to  make  opposition  and  present  regularly  the  issues  of 
fact  which  they  desire  adjudicated.  Besides,  if  the  appellants  could 
succeed  in  presenting  the  issues  they  desire  in  this  irregular  manner, 
it  would  be  greatly  to  the  disadvantage  of  their  adversary,  because, 
had  they  objected  at  the  proper  time,  while  the  account  was  pending 
in  the  parish  court,  ample  proof  might  readily  have  been  adduced  by 
the  administrator  to  satisfy  all  their  complaints,  and  to  remove  all 
objections.  The  administrator  is  now  dead,  important  witnesses  may 
also  be  dead,  and  the  heirs  of  the  administrator  may  find  it  difficult, 
not  knowing  the  witnesses,  or  where  to  find  the  proof,  to  contest  with 
the  appellants  upon  issues  which  tli('  administrator  himself  at  the  time 
>of  the  homologation  of  his  account  could,  perhaps,  have  met  suc- 
cessfully and  without  much  difficulty. 

On  the  whole,  we  see  no  reason,  either  in  law  or  equity,  to  entertain 
the  objections  raised  by  the  appellants  in  this  court,  and  we  can  not  do 
so  under  the  settled  jurisprudence  of  this  State. 

It  is  therefore  ordered  that  the  judgment  homologating  the  final 
account  of  the  administrator,  Allen  W.  Eddius,  canceling  his  bond, 
and  discharging  him  from  further  duty,  be  affirmed,  and  that  appel- 
lants pay  costs  of  appeal. 


No.  375. 
Succession  of  E.  C.  Hart. — Opposition  to  Account. 

The  grounds  for  opposm^  the  judgment  plaoed  on  the  tableau,  are  saoh  aa  shoold  hare 
been  presented  before  its  rendition,  and  cannot  be  nrged  in  this  proceeding.  If  the 
heirs  are  injured  by  the  failure  of  thd  administrators  to  set  up  those  grounds,  there  is  a 
remedy  at  the  proper  time  and  before  the  proper  tribunal.  Their  prayer  to  amend  the 
judgment  can  not  be  lieard,  because  they  are  appellees. 

The  order  to  the  administrators  to  pay  the  said  judgment  out  of  the  first  funds,  may  not  be 
strictly  regular,  but  it  is  of  little  importance  in  this  instance,  as  the  question  of  privilege 
can  not  arise,  and  no  other  creditor  seems  to  be  contesting. 

APPEAL  from  the  Parish  Court,  parish  of  Caddo.     Smith,  J.    Nutt 
d  Leonard,  for  opponent  and  appellee.     Egan  t&   Wise,  for  admin- 
istrators and  appellants. 

.Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  grounds: 
First — Because  all  parties  interested  in  maintaining  the  judgment 
appealed  from  have  neither  been  made  parties  to  the  appeal  nor  cited 
to  answer.  It  is  urged  that  appellants  caused  a  curator  ad  hoe  to  be 
appointed  and  cited  to  represent  several  absentees,  who  are  interested 
to  maintain  the  judgment.  As  the  succession  is  admitted  to  be  entirely 
solvent,  those  parties  can  not  be  affected  by  any  change  in  the  judg- 
ment appealed  from,  and  hence  they  are  not  necessary  parties.  There 
is  no  distribution  of  funds  made  in  these  proceedings. 
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Second — Becaase  the  record  was  not  filed  in  this  court  within  the 
legal  delay.  ~ 

It  is  within  the  recollection  of  the  Coart  that  an  order  was  granted 
extending  the  time  to  bring  up  the  appeal,  and  we  can  not  make  the 
appellants  suffer  for  the  omission  of  the  clerk  of  this  Court  to  do  his 
duty  and  make  an  entry  of  the  order.  The  authority  cited  does  DOt 
apply. 

Third — Because  the  judgment  in  case  of  Spyker  v.  Hart  was  rendered 
contradictorily  with  the  administrators  and  appellants,  has  the  eifect 
of  res  judicata,  and  has  been  acquiesced  in  by  them,  placed  on  the 
tableau  and  partly  paid. 

The  alleged  payments  were  made  prior  to  the  appeal  herein,  and  do 
not  debar  appellants  irom  complaining  of  the  terms  of  the  judgment 
on  the  oppositions.  They  do  not  deny  the  verity  of  the  judgment,  but 
eomplain  that  they  have  been  ordered  to  pay  it  in  an  illegal  manner. 
They  have  not  acquiesced  in  or  partially  paid  the  judgment  from 
which  they  have  appealed. 

Fourth — Because  neither  in  the  court  a  qua  nor  in  this  Court  is  said 
judgment  in  favor  of  Spyker,  so  allowed,  opposed  by  any  person  or 
persons,  who  have  proved  themselves  to  be  either  heirs  or  creditors  of 
£.  C.  Hart,  deceased ;  and  because  no  parties  but  the  administrators 
have  appealed. 

This  refers  to  Cornelia  Hart,  who  opposed  the  said  judgment,  as 
allowed  on  the  account,  as  widow  and  tutrix.  The  objection  might 
avail  to  dismiss  her  opposition,  but  not  the  appeal  taken  by  the 
administrators. 

The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

Mrs.  Spyker^  as  widow  and  administratrix,  ruled  the  administrators 
of  this  succession  to  file  an  account  and  show  cause  why  they  shoald 
not  pay  the  iudgment  in  the  case  of  Spyker  v.  Hart. 

An  account  was  filed,  in  which  the  said  judgment,  subject  to  certain 
credits,  was  placed  among  other  debts  unpaid.  Oppositions  to  the 
account  were  filed  by  Cornelia  Hart,  and  the  administratrix  of  Spyker, 
irom  the  judgment  on  which  the  administrators  of  this  succession 
appealed. 

We  deem  it  unnecessary  to  notice  the  questions  of  practice  and 
pleading  which  have  been  presented,  as  we  see  no  reason  for  making 
any  material  change  in  the  judgment,  and  the  ultimate  rights  of  the 
parties  will  not  be  affected,  the  succession  being  solvent  and  the 
remedies  of  such  parties  obvious. 

The  grounds  for  opposing  the  Spyker  judgment  are  such  as  should 
have  been  urged  before  its  rendition  (13  An.  416;  14  An.  575),  and 
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can  not  be  urged  in  this  proceeding.  If  the  heirs  are  injured  by  the 
failure  of  the  administrator  to  set  them  up,  there  is  a  remedy  at  the 
proper  time  and  before  the  proper  tribunal.  Their  prayer  to  amend 
the  judgment  can  not  be  heard,  because  they  are  appellees. 

The  order  to  the  administrators  to  pay  the  said  judgment  out  of  the 
first  funds  may  not  be  strictly  regular,  but  it  is  of  little  importance  in 
this  instance,  as  the  question  of  privilege  can  not  arise,  and  no  other 
creditor  seems  to  be  contesting. 

Judgment  affirmed. 


No.  384. 
Jesse  T.  Matthews  v.  Jambs  H.  Williams. 

Where  there  is  a  discrepanoy  between  the  allegation  and  the  doeament  made  part  of  the 
petition,  the  latter  controls. 

Where  promissory  notes,  prescribed  on  their  &oe»  represented  the  legal  obligations  of  the 
defendant's  father  for  borrowed  money,  and  the  defendant  gave  his  own  notes  therefor, 
it  was  not  a  nudum  pactum ,-  there  was  a  valid  consideration.    The  son  had  the  right, 
by  natural  msndate,  to  pay  his  father's  debt,  or  to  promise  to  pay  it,  and  bind  himself' 
oneonditionally,  as  he  did.    Let  him  be  bound  as  he  saw  fit  to  bind  himself. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,   parish  of 
Morehouse.    Bay,  J.    Todd  and  Brigham^  for  plaintiff  and  appellee. 
2>.  C,  Morgan,  for  defendant  and  appellant. 

Wylt,  J.  The  defendant  appeals  from  the  judgment  condemning 
him  to  pay  the  plaintiff  the  amouut  of  a  promissory  note  for  $1003. 

Our  attention  is  called  to  the  bill  of  exceptions  taken  by  the  defend- 
ant to  the  introduction  of  the  note  in  evidence  on  the  ground  that  it 
contradicted  the  allegation  of  the  petition,  saying  that  the  note  was- 
made  payable  to  and  owned  by  the  plaintiff,  whereas  on  its  face  it 
showed  that  it  was  payable  to  J.  A.  Matthews.-  A  like  objection  was 
made  to  the  testimony  of  J.  A.  Matthews,  showing  that  he  was  the 
payee  of  the  note. 

There  is  no  force  in  this  exception.  These  objections  were  frivolous. 
It  is  true  there  was  an  averment  in  the  petition  that  the  note  was  made 
payable  to  and  owned  by  the  petitioner,  but  the  note  was  made  part  of 
the  petition,  and  it  showed  that  it  was  payable  to  J.  A.  Matthews  or 
bearer.  Where  there  is  a  discrepancy  between  the  allegation  and  the 
document  made  part  of  the  petition ,  the  latter  controls.  Besides,  this 
mistake  in  the  pleading  was  corrected  by  a  supplemental  petition. 

The  defendant  contends  that  he  gave  the  note  sued  on  in  lieu  of  two 
notes  made  by  his  father;  that  this  was  an  attempt  at  a  novation  of 
the  two  old  notes  by  the  substitution  of  a  new  debtor,  without  the 
knowledge  of  the  former  debtor,  who  was  absent  at  the  time;  that 
this  was  a  nudum  pactum,  there  being  no  consideration,  the  old  notes 
being  prescribed.    The  old  notes  represented  the  legal  obligations  o£ 
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the  father  of  the  defendant  for  borrowed  money ;  no  plea  of  prescrip- 
tion had  been  opposed  to  them,  altliough  on  their  face  they  appeared 
•to  be  five  years  past  due.  We  think  they  were  a  valid  consideration 
for  the  note  given  by  the  defendant.  He  had  the  right,  by  nataral 
mandate,  to  pay  his  father's  debt ;  he  had  the  right  to  promise  to  pay 
it;  he  had  the  right  to  bind  himself,  as  he  did^  nnconditionally  to  do 
so.  No  fra^d  was  practiced  upon  him ;  the  face  of  the  note  showed 
that  it  was  five  years  past  due.  Yet  he  was  willing,  and  promised 
unconditionally,  to  pay  it.  As  he  saw  fit  t-o  bind  himself  let  him  be 
•bound. 

Judgment  affirmed. 


No.  394. 

J.  M.  JoNRs  V,  M.  M.  Grady,  Tax  Collector.     B.  L.  Sims  t^.  the  same. 

(Consolidated.) 

When  the  ordinance  of  the  police  Jury  which  ia  coinp1ain<^  of  in  this  case  was  passed,  the 
revenue  Utw  of  1871  was  in  force,  even  if  such  anthorization  was  necessary.  The  tax 
imposed  hy  the  ordinance  was  authorized  by  that  law,  and  having  been  levied  onder  it, 
it  can  not  be  held  that  the  action  of  the  police  jury  was  illegal. 

Police  Juries  are  not  restricted  in  their  action  in  regard  to  licenses  exacted  by  them  for  the 
right  of  selling  liquor  and  retailing  spirituous  liquors  to  the  amount  exacted  by  the 
State  for  the  same. 

•  Section  3778  Bevised  Statutes,  means  that  whenever  the  police  Jury  deems  it  necessary  that 
the  sense  of  the  people  should  be  taken  as  to  the  propriety  of  permitting  grog  shops  to 
be  licensed,  a  vote  may  be  ordered.  But  when  this  shall  be  deemed  necessary,  ii  a 
matter  entirely  within  the  discretion  of  the  police  Jury. 

APPEAL  from  the  Parish  Court,  parish  of  Ouachita.  CViZdireU,  J. 
TT.  (7.  Q,  Baker  and  B,  Q.  Cobb,  for  plaintiffs  and  appellees.  A»  S. 
SlaeJc,  parish  attorney  and  district  attorney  pro  tempore,  for  defend- 
ant and  appellant. 

Morgan,  J.  These  cases  are  consolidated.  Tliey  present  the  same 
questions  for  determination.  Plaintiffs  injoined  the  tax  collector  from 
selling  their  property  which  had  been  seized  in  order  to  compel  the 
payment  of  two  hundred  dollars  license  exacted  from  them  by  a  parish 
ordinance  for  the  right  of  selling  liquor  and  retailing  spiritaons 
liquors.  They  contend  that  the  tax  which  is  sought  to  be  collected 
from  them  is  illegal,  unconstitutional,  oppressive  and  void,  because— 

First — That  the  police  jury  had  no  authority  to  levy  any  tax  or 
license  when  they  attempted  so  to  do,  and  that  their  action  was  illegal. 

Second— Th&t  the  police  juries  are  restricted  in  their  action  to  the 
.  amount  exacted  by  the  State. 

Third — That  the  State  had  not  acted  at  all  when  the  ordinance  in 
question  was  passed. 

Fourth— Th&t  the  amount  levied  by  the  police  jary  exceeds  the 
amount  exacted  by  the  State. 
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Fifth — That  no  license  can  be  levied  by  the  police  jury  or  State 
»tintil  the  vote  of  the  people  is  taken  on  the  subject  and  their  consent 
obtained^  and  that  the  vote  of  the  people  has  never  been  taken. 

^xih—Th&X  the  tax  is  unconstitutional  in  not  being  equal  and 
uniform  on  all  the  occupations  taxed,  and  especially  is  it  not  uniform 
in  relation  to  retailers  of  spirituous  liquors,  keepers  of  grog  shops, 
bar  rooms,  etc. 

I.  When  the  ordinance  of  the  police  jury,  which  is  complained  of, 
was  passed  the  revenue  act  of  1871  was  in  force.     The  tax  was  author- 
ized, even  if  such   authorization   was  necessary,   by   that  law,   and 
having  beun  levied  under  it,  it  can  not  be  held  that  the  action  of  the 
Jury  was  illegal. 

II.  Police  juries  have  the  right  to  regulate  the  police  of  shops  where 
liquors  are  retailed,  and  to  impose  such  tax  as  they  may  see  fit  on 
igrog  shops,  etc.  (R.  S.2745,  §  6.)  Their  power  is  exclusive  to  make  such 
laws  and  regulations  for  the  sale,  or  for  prohibiting  the  sale,  of  intoxi- 

•mating  liquors  as  they  may  deem  advisable.  (R.  S.  2778.)  And  it  is 
made  the  duty  of  the  police  jury  to  adopt  such  regulations  as  may  be 
necessary  for  the  purpose  of  carrying  out  this  law.  (R.  S.  2780.)  It 
follows,  therefore,  that  the  police  jury  was  not  restricted  in  their  action 
^  the  amount  of  that  exacted  by  the  State. 

III.  This  objection  is  answered  by  what  we  have  said  in  relation  to 
the -first. 

IV.  Section  2778,  Revised  Statutes,  provides  that  police  juries  shall 
have  the  right  to  grant  or  withhold  licenses  from  drinking  houses  and 
shops  within  the  limits  of  any  city,  ward  of  a  parish,  or  town,  as  the 
majority  of  the  legal  voters  of  any  city  or  ward  may  determine  by 

ftiallot,  and  the  said  baUot  shall  be  taken  whenever  deemed  necessary 
i»>\'M|P^olice  juries.  But  we  do  not  understand  that  this  means,  as 
Weenis  to  Ire  contended  by  the  appellees,  that  before  a  license  is  issued 
by  a  police  jury  to  a  person  to  keep  a  grog  shop,  a  vote  of  the  citi- 
zens of  the  ward  in  which  a  shop  is  proposed  to  be  opened,  should  be 
iakeo.  We  understand  it  simply  to  mean  that  whenever  the  police 
Jury  deems  it  necessary  that  the  sense  of  the  people  should  be  taken 
as  to  the  propriety  of  permitting  grog  shops  to  be  licensed,  a  vote  may 
be  ordered..  But  when  this  shall  be  deemed  necessary  is  a  matter 
entirely  witbin  the  discretion  of  the  police  jury. 

V.  We  fatl  to  discover  where  the  inequality  in  the  amounts  required 
for  the  licedses  to  carry  on  the  particular  business  in  which  plaintiffs 
are  engaged  lies.  Every  person  carrying  on  the  same  business  is 
charged  th<^  same  sum  for  the  privilege  of  doing  so,  and  this  places 
ithem  al}  npoi  an  equality. 

In  eoAclnabu  we  fail  to  see  any  good  reason  why  these  injunctions 
.should  have  Issued,  and  we  think  they  should  be  dissolved,  with  the 
<danuiges  claimed. 
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It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgments  Id 
both  these  consolidated  cases  be  avoided,  annalled  and  reversed,  and 
it  is  further  ordered,  adjudged  and  decreed  that  the  injanotiona  issned 
in  both  cases  be  dissolved  with  twenty  per  cent,  damages  and  thirty 
dollars  counsel  fees  in  each  case.  Appellees  to  pay  the  costs  in  both 
courts. 


No.  402. 
John  W.  Willis  v.  John  W.  Wansley. 

A  party  has  no  right  to  demand  the  nullity  of  a  judgment  rendered  against  him,  beeause  the 
attorney  who  acted  on  his  behalf  was  without  authority,  after  permitting  tha.t  attorney  to 
continue  the  litigation,  taid  after  taking  the  chances  of  a  favorable  Judgment  in  this 
court. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Frank- 
lin.    Crawford,  J.     Drake  dt  Garrett,  for  plaintiff  and  appellant. 
H.  P.  Wells,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  sues  to  annul  a  judgment  which  the  defend- 
ant obtained  against  him  in  September,  1870,  on  the  ground  of  fraacb 
and  ill-practices  by  said  defendant  and  his  attorney,  H.  P.  Wells. 

The  allegations,  in  substance,  are :  That  Wansley  sued  Willis  on  a 
promissory  note  for  $880  and  interest:  that  Wansley  allowed  the  suit 
to  rest  from  term  to  term,  his  counsel  (Wells)  assuring  Willis  that  the- 
claim  was  extinguished  by  prescription,  and  that  it  was  entirely  unne- 
cessary for  Willis  to  employ  counsel  to  defend  the  suit^  that  after  he 
had  thus  lulled  Willis  into  a  feeling  of  perfect  security  that  his  case 
would  either  be  abandoned  or  not  prosecuted,  he  waited  patiently 
until  a  judicial  day  of  the  district  court  should  arrive,  when  Willis 
would  be  absent;  that  at  last  this  auspicious  moment  arrived,  in  Sep- 
tember, 1870,  when  this  counsel  of  Wansley  induced  Colonel  C.  H. 
Morrison,  upon  the  specious  assurance  that  it  was  for  Willis'  benefit,  to 
appear  without  any  lawful  authority  as  an  attorney,  and  file  for  hint 
the  plea  of  prescription,  which  he  declared  to  Morrison  would  dismiss- 
the  case;  that  Morrison  fell  into  the  trap  so  ingeniously  set  for  him, 
filed  the  plea  of  prescription,  when  Wansley  (whose  presence  or  prox- 
imity was  unknown  to  Morrison)  suddenly  made  his  a:ipearance  on  the 
stand  as  a  witness,  and  falsely  swore  that  the  claim  had  been  taken 
out  of  prescription  by  the  acknowledgment  of  Willis  in  1863. 

The  answer  is  a  general  denial. 

The  court  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

In  the  suit  which  resulted  in  the  judgment  sought  to  be  annulled,, 
there  was  an  answer  filed  for  Willis,  by  his  counsel,  Farrar  &  Reeves, 
in  which  the  general  issue  and  the  plea  of  usury  were  set  up.  Thesft 
attorneys,  however,  were  not  present  at  the  trial. 
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C  H.  Morrison  testifiea  that  **wbeii  the  case  was  called  for  trial, 
OaptaiQ  Wells  appeared  tor  the  plaintiff.  No  one  appeared  for  the  de- 
fendant. Captain  Wells  turned  to  me  and  asked  me  if  I  was  not  going  to 
represent  the  defendant  Willis.  I  told  him  no;  that  I  had  nothing  to 
do  with  the  case,  had  never  been  spoken  to  by  Willis  in  relation  to  it. 
He  then  urged  me  to  take  up  the  case  and  attend  to  it  for  Willis,  say- 
ing that  I  was  attorney  for  Willis  in  most  of  his  cases;  that  the  counsel 
who  were  defending  his  suit  were  absent,  and  that  he,  Wells,  was  tired 
of  tiie  case  and  wished  to  have  it  disposed  of;  that  there  was  nothing 
in  it,  and  that  Willis'  defense  was  prescription,  and  that  defense  was 
:good.  I  requested  him  to  let  the  case  stand  over,  that  Mr.  Willis  was 
absent,  but  would  be  at  home  in  a  few  days  and  before  the  court  would 
adjourn,  expressing  at  tlie  same  time  a  disinclination  to  do  anything 
with  the  case,  unautliorized  as  I  was.  *  *  *  Captain  Wells  assured 
me  there  was  notbing  to  be  done  in  the  case  but  to  file  the  plea  of  pre- 
scription, which  was  good  and  must  prevail,  saying  that  he  was  tired 
of  the  case  and  wished  to  dispose  of  it.  *  *  *  Wells  also  told  me 
•that  Willis  told  him  he  intended  to  plead  prescription;  and  not  doubt- 
ing Irom  what  Wells  told  me  that  the  plea  was  good  and  must  prevail, 
I  asked  the  court  for  time  to  prepare  the  plea,  which  I  did,  and  filed 
it.  The  case  was  taken  up  immediately,  when  Captain  Wells  intro- 
duced the  plaintiff,  Wansley,  as  a  witness,  who  testified,  as  will  be 
«een  by  the  evidence  in  the  case.  When  I  consented  to  file  the  plea 
of  prescription,  as  above  stated,  I  was  not  aware  that  the  plaintiff, 
Wansley,  was  present,  and  did  not  believe  from  what  Captain  Wells 
had  told  me  that  an  attempt  would  be  made  to  make  any  proof  to 
take  the  note  out  of  prescription.  The  defendant,  Willis,  was  not 
present." 

This  witness  also  testifies  that  he  was  not  employed  by  Willis,  and 
in  explanation  of  his  course  he  says:  ''After  I  found  that  judgment 
was  rendered  against  the  defendant  I  made  an  effort  to  obtain  a  new 
trial,  but  was  disappointed.  I  then  asked  for  and  obtained  an  order 
for  an  appeal,  and  subsequently  attended  to  the  case  in  the  Supreme 
Court." 

Willis  and  Wells  both  gave  evidence  in  the  case,  and  their  testimony 
<M>nflict8  as  to  the  conversations  which  they  had  previous  to  the  trial, 
and  which  Willis  contends  misled  him  and  lulled  him  into  security. 

The  judgment  complained  of  was  rendered  in  September,  1870,  and 
4;he  suit  had  been  pending  since  August,  1866,  four  years. 

On  the  seventeenth  September,  1870,  the  day  the  judgment  was 
«igned,  Willis  arrived  and  was  informed  by  Colonel  Morrison  that 
judgment  had  been  rendered  against  him  and  the  case  was  pending  on 
«n  application  for  a  new  trial,  which  he  hoped  to  get. 

Willis,  who  knew  all  the  facts  of  the  case,  as  he  testifies,  in  a  short 
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time  after  the  judgment  waB  rendered,  does  not  appear  to  have  repu- 
diated tbe  acts  of  Morrison,  wbo,  as  we  have  seen,  appeared  as  counsel 
for  him  witlioaf  being  employed  j  on  the  contrary,  he  permitted  Mor- 
rison to  continue  the  litigation  of  the  case  until  it  was  finally  decided 
in  the  Supreme  Court  in  July,  1871,  nearly  one  year  thereafter. 

It  was  the  duty  of  the  plaintiff,  for  whom  Morrison  appeared  as 
counsel  without  authority,  to  have  repudiated  his  acts  as  soon  as 
informed  thereof.  The  fact  that  he  permitted  him  knowingly  to  con- 
tinue the  litigation  for  nearly  a  year  thereafter,  until  the  final  disposi- 
tion of  the  case  in  this  court,  sittisfies  us  of  his  ratification  of  the  acts 
of  Morrison  in  iiis  behalf. 

He  had  no  right  to  demand  the  nullity  of  the  judgment  because  the 
attorney  who  acted  for  him  was  without  authority,  alter  permitting 
that  attorney  to  continue  the  litigation,  and  after  taking  the  chances 
of  a  favorable  judgment  in  this  court.  If  the  judgment  of  this  court 
had  been  in  his  favor,  it  is  quite  evident  that  no  objection  would  have 
been  made,  because  if  he  did  not  rely  on  the  defense  made  for  him  by 
Morrison,  he  would  not  have  permitted  him  to  take  the  appeal  and 
continue  the  litigation.  If  dissatisfied,  he  would  not  have  permitted 
the  unauthorized  defense  to  continue ;  he  would  have  demanded  the 
nullity  of  the  judgment  on  the  ground  that  the  attorney  had  no- 
authority  to  represent  him. 

We  are  constrained,   however,  to  say  that  the  conduct  of  H.  P. 
Wells,  attorney  at  law,  in  this  matter  is  not  approved  by  the  court. 

Judgment  affirmed. 


No.  426. 
C.  B.  CoxNBLL  V,  Allen  Meddock. 

^    5(^'       The  formalities  roqairod  by  law  in  attachmeut  suita  luuat  be  strictly  observed — the  posting 
50  108U|  of  copies  of  tho  attachment  and  citation  so  as  to  ji^ive  notice  to  the  public,  and  the  door 

of  the  courtroom  is  mentioned  as  tho  place. 
But  the  construction  of  a  courthouse  may  be  such  as  to  make  the  posting  at  the  ontrance 

leading  to  the  door  of  the  courtroom  a  legal  posting.    The  objection  raised  in  this  case  is 

too  technical. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  De  Soto. 
Levisee,  J.  Elam  dt  TFewipfe,  for  plaintifif.  H.  O,  Hall,  for  delend- 
ant  and  appellant. 

Howell,  J.  This  is  an  attachment  suit,  which  was  instituted. in 
November,  1&71,  and  on  appeal  to  this  court  in  July,  1872,  the  judg- 
ment in  favor  of  plaintiff  was  reversed  on  the  ground  that  the  writ  of 
attachment  was  not  posted  as  required  by  law,  and  the  cause  remanded 
*<  to  make  service  of  citation  according  to  law  and  for  new  trial."  24- 
An.  512. 

Upon  the  new  trial  the  sheriff  was  permitted  to  amend  his  return  on. 
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the  writ  of  attachment  so  as  to  read:  ''Served  the  same  by  affixing  & 
copj  of  the  within  writ  of  attachment  on  the  door  of  the  room  where- 
the  court  in  which  this  suit  is  pending  is  held." 

Evidence  was  introduced  to  show  that  the  posting  was  on  a  movable 
bulletin  board  standing  at  one  of  the  main  entrances  to  the  stairs 
leading  from  the  hall  or  passage  on  the  ground  floor  of  the  courthouse 
to  the  courtroom  on  the  second  floor,  where  all  such  notices  areposted^ 
and  was  not  posted  on  the  door  of  said  room. 

It  is  contended  that  this  is  not  in  compliance  with  the  law.  The 
formalities  required  by  law  in  such  proceedings  must  be  strictly 
observed!  The  formality  in  this  respect  is  the  posting  of  copies  of  the 
attachment  and  citation  so  as  to  give  notice  to  the  public,  and  the  door 
of  the  courtroom  is  mentioned  as  the  place.  But  we  think  the  con- 
struction of  a  courthouse  may  be  such  as  to  make  the  posting  at  the 
entrance  leading  to  the  door  of  the  courtroom,  as  was  done  in  this 
instance,  a  legal  posting.  It  is  shown  that  this  bulletin  board  was  pro- 
vided some  time  before  this  suit,  and  has  always  since  been  used  for 
the  posting  of  all  notices  by  the  sherifif.  We  must  consider  the  objec- 
tion in  this  case  too  technical. 

Judgment  affirmed. 

Rehearing  refused. 


No.  a98. 
Plodrnoy  &  Mills  APS  v,  M.  M..  Grady,  Tax  Collector. 

Uetail  dealers  are  those  who  keep  an  open  shop  and  who  soil  provisions  and  liquors  in  small 
quantities.    C.  C.  3208. 

A  wholesale  dealer  is  a  person  who  sells  by  packages.  A  man  may  be  both  a  wholesale  and 
retail  dealer. 

He  is  a  wholeside  dealer  when  he  sells  parcels  of  goods  in  packages,  as,  for  instance,  ten  bar- 
rels of  flour  or  whisky,  or  whisky  and  flonr  \yy  the  barrel,  or  one  or  more  sacks  of  cofibe, 
or  bolts  of  goods,  at  the  same  time,  and  to  the  same  party. 

He  is  a  retail  dealer  when  he  sells  flonr  by  the  pound,  whisky  by  the  gallon  or  bottle,  dry 
goods  by  the  yard. 

Ha  is  both  a  wholesale  and  retail  dealer  when  he  sells  all  sach  articles  by  the  package  or  by 
the  x>ound  indifferenUy. 

APPEAXi  from  the  Parish  Court,  parish  of  Ouachita.     GaW/well,  J. 
B,  O,  Cobb,  for  plaintiffs  and  appellants.    A,  L,  Slack,  for  defend- 
ant and  appellee. 

Morgan,  J.  It  is  admitted  that  plaintiffs  are  commercial  partners, 
and  that  each  of  them  is  responsible  for  his  own  license;  that  they 
have  only  one  place  of  business,  and  only  one  store  where  their  busi- 
iieas  is  carried  on  ;  that  they  sell  goods,  merchandise  and  groceries,  in 
all  quantities,  from  a  parcel  or  a  package  up  to  any  quantity  to  suit 
parchasers ;  that  they  sell  one  poand  of  flour  or  ten  barrels  of  the 
same,  one  yard  of  calico  or  ten  bolts  of  the  same,  as  occasion  offers ; 
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that  they  break  packages  received  by  them  and  sell  the  same  at  retail ; 
that  they  do  the  ordinary  business  in  the  country,  and  are  not  import- 
ers or  jobbers,  and  that  they  do  not  sell  by  sample. 

Under  this  admitted  state  of  facts,  the  legal  question  to  be  deter- 
mined is:  Are  they  to  pay  for  ihe  license  of  wholesale  dealers?  Or 
are  they  to  pay  the  license  of  retail  dealers?  K  the  former,  they  will 
have  to  pay  one  hundred  dollars  each.  If  the  latter,  they  are  to  pay 
only  fifteen. 

Retail  dealers  are  those  who  keep  an  open  shop,  and  who  sell  provi- 
sions and  liquors  in  small  quantities.    0.  C.  3208. 

A  wholesale  dealer  we  understand  to  be  a  person  who  sells  by  pack- 
ages. 

In  our  opinion,  a  man  may  be  both  a  wholesale  and  retail  dealer. 
He  is  a  wholesale  dealer  when  he  sells  parcels  of  goods  in  packages ; 
as,  for  instance,  t«n  barrels  of  flour  or  whisky,  or  whisky  and  flour  by 
the  barrel,  or  one  or  more  sacks  of  coffee,  or  bolts  of  goods,  at  the 
same  time,  and  to  the  same  party.  He  is  a  retail  dealer  when  he  sells 
flour  by  the  pound,  whisky  by  the  gallon  or  bottle,  dry  goods  by  the 
yard.  He  is  both  a  wholesale  and  retail  dealer  when  he  sells  all  such 
articles  by  the  package  or  by  the  pound  indifferently.  And  as  this  is 
what  these  plaintiff's  do,  as  they  confessedly  sell  by  wholesale  as  well 
as  retail,  they  must  pay  for  a  wholesale  license. 
»     Judgment  affirmed. 

Rehearing  refused. 


No.  380. 
John  C.  Morton  v.  Jambs  Gr.  Copbland. 

Where  the  plaintiff  brought  suit  in  his  own  name*  on  a  promiMory  note  drawn  payable  to  hii 
wife  or  bearer,  and  which  was  executed  by  defendant  for  the  price  of  certain  iandi 
purchased  by  him  ftom  the  wife,  the  same  being  her  paraphernal  properly,  and  where  it 
was  contended  on  the  part  of  the  defendant  that  the  facta  in  the  case  showed  that  tiie 
plaintiff  did  not  have  the  administration  of  the  wife's  property ;  and  it  was  contended, 
on  the  other  part,  that  this  was  not  a  real  action,  and  that  by  article  107  of  the  Code  of 
Practice  the  plaintiff  in  this  case  had  the  right  to  sue  for  the  debt  due  his  wife: 

Held— That  the  ground  assumed  b;  plaintiff  is  correct,  and  that  the  fact  that  the  husband 
brought  Uie  suit  would  seem  to  imply  that  he  was  administering  the  wife's  paiaphensl 
property. 

The  defense  set  up  that  there  is  defect  in  the  title  to  the  land  forming  Uie  considerstloD  of 
the  note  sued  upon  can  not  be  admitted,  inasmuch  as  defendant  does  not  allege  in  his 
answer,  or  show  by  testimony,  that  he  has  ever  been  thi-eatened  with  eviction,  or  that 
he  has  ever  been  disturbed  in  his  possession. 

APPEAXi  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.   TrimhUy  J.    Egan  dk  Hayes,  for  plaintiff  and  appellee. 
•J.  dcJ.  W.  Toungf  for  defendant  and  appellant. 

Taliaferro,  J.    The  plaintiff  brings  this  suit  in  bis  own  name  on  a 
promissory  note  drawn  payable  to  his  wife  or  bearer,  and  which  was 
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executed  bj  defendant  for  the  price  of  certain  lands  purchased  by  him 
from  the  wife,  the  same  being  her  paraphernal  property.  The  plain- 
tiff's right  to  institute  this  action  was  excepted  to  on  the  ground  that 
the  law  does  not  confer  upon  the  husband  the  personal  actions  of  the 
wife  growing  out  of  her  paraphernal  property,  unless  he  has  the  sole 
administration  of  her  property,  and  article  107  of  the  Code  of  Practice 
is  referred  to,  and  in  connection  with  it  the  case  of  Dugat  v,  Markham, 
2  La.  29,  and  that  of  Cowand  v,  Pnlly,  9  An.  p.  12.  It  is  contended  on 
the  part  of  the  defendant  that  the  facts  in  this  case  show  that  the 
plaintiff  did  not  have  the  administration  of  the  wife's  paraphernal 
property. 

On  the  other  hand,  it  is  held  that  this  is  not  a  real  action,  and  that 
by  article  107  of  the  Code  of  Practice  the  plaintiff  in  this  case  has  the 
right  to  sue  for  the  debt  due  the  wife. 

We  think  the  ground  assumed  by  the  plaintiff  correct.  The  tact 
that  the  husband  brought  the  suit  would  seem  to  imply  that  he  was 
administering  the  wife's  paraphernal  property. 

The  defendant  sets  up  defect  in  the  title  to  the  land  forming  the  con- 
sideration of  the  note  sued  upon,  yet  he  does  not  allege  in  his  answer, 
or  show  by  testimony,  that  he  has  ever  been  threatened  with  eviction 
or  that  he  has  ever  been  disturbed  in  his  possession.  He  states  in  his 
own  testimony,  on  cross-examination,  that  no  one  has  brought  suit 
Against  him  for  the  property. 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff,  and 
we  see  no  reason  to  alter  it. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 


No.  354. 
A.  D.  Battle  v,  W.  Jenkins. 

Upon  the  queBtaon  of  the  nature  of  the  evidence  necessary  to  prove  a  planting  partnership, 
presented  in  defendant's  bill  of  exceptions  in  this  suit,  the  court  knows  of  no  law  which 
requires  the  proof  to  be  in  writini;. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Letyisee,  J.     Nutt  &  Leonard,  for  plaintiff  and  appellee.    Land  dt 
Taylor,  for  defendant  and  appellant. 

Howell,  J.  This  is  a  suit  for  the  settlement  of  a  planting  partner- 
ship, shown  to  have  existed  between  plaintiff  and  defendant  during  the 
year  1867,  and  to  establish  a  privilege  on  the  crop  in  favor  of  Gilmer 
&L  Hopkins,  the  commission  merchants  of  the  plaintiff,  for  a  debt  con- 
tracted by  the  latter.  .  The  defendant  has  appealed  from  a  judgment 
in  favor  of  plaintiff,  for  the  use  of  Gilmer  &  Hopkins  and  against  the 
defendant,  ior  $594  37,  with  legal  interest  from  the  first  January,  1868, 
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in  full  settlemeDt  of  the  planting  partnership  and  of  their  personal' 
accounts  to  first  January,  1868,  and  sustaining  the  sequestration  taken 
out  by  plaintiff,  with  all  costs.  The  plaintiff  asks  that  the  judgment 
be  increased  to  $841  01. 

The  principle  on  which  the  partnership  accounts  should  be  adjusted, 
when  no  different  agreement  is  shown,  is,  that  each  shonld  sbare 
equally  in  the  profits  and  losses,  and  each  should  contribute  equally  to 
the  payment  of  the  expenses.  If  one  has  paid  more  than  the  other, 
the  one  who  has  paid  less  owes  to  the  other  the  sum  necessary  to  make 
the  payments  equal. 

In  this  case  the  items  and  amounts  of  the  expenses  are  somewhat 
unsatisfactory,  as  presented  in  the  eyidence,  but  we  will  adopt  the 
figures  of  the  plaintiff's  counsel,  but  not  their  mode  of  adjustment. 

The  value  of  the  crop  is $3,854  23 

The  amount  of  the  expenditures  is 3,540  60 

Amount  of  profits  to  be  divided $313  63 

The  share  of  each  is  the  half,  $156  8H. 

The  whole  crop  being  in  the  hands  of  the  defendant,  he  must  account 
to  the  plaintiff  for  the  one  half  of  the  profits  (^156  81i),  but  it 
appears  that  the  defendant  paid  $2749  55  of  the  expenses,  while  he 
was  bound  for  only  the  one-half,  to  wit:  $1770  30  (one-half  of 
$3540  60,  as  above).  The  difference  is  $979  25,  which  the  plaintiff 
must  make  up,  and  which  added  to  the  amount  paid  or  furnished  by 
the  plaintiff,  to  wit,  $791  05,  makes  $1770  30,  the  half  of  the  whole 
expenses.  From  this  sum  of  $979  25,  due  by  plaintiff  to  the  defend- 
ant on  account  of  the  expenses,  the  share  of  plaintiff  in  the  profits 
($156  8  Li)  must  be  deducted,  which  leaves  $722  43i  due  by  plaintiff 
to  defendant.  On  the  theory  on  which  the  foregoing  calculation  is 
based,  we  do  not  allow  the  charge  for  the  board  and  lodging  of  plain- 
tiff and  his  wile.  They  furnished  their  own  room,  and  the  nature  of 
the  items  of  expenses  indicates  that  the  table  was  probably  supplied  at 
the  common  expense. 

But  the  account  of  plaintiff  against  defendant  for  $296  65,  which  is- 
proven  to  be  correct,  seems  to  be  entirely  distinct  from  the  partner- 
ship affairs,  and  should,  under  the  pleadings  and  evidence,  be  allowed 
to  plaintiff.  This  leaves  the  plaintiff's  indebtedness  to  defendant  on  a 
general  settlement  to  be  $435  78i.  We  will  add  that  the  other  items 
in  defendant's  account  against  plaintiff,  besides  the  board,  are  accounted 
for  or  explained  by  the  latter. 

Upon  the  question  of  the  nature  of  the  evidence  necessary  to  prove 
a  planting  partnership,  presented  in  defendant's  bill  of  exceptions,  we 
will  remark  that  we  know  of  no  law  which  requires  the  proof  to  be  m 
writing.    There  is  in  it  no  partnership  In  the  ownership  of  real  estate^ 
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or  in  the  nanfract  or  use  of  real  estate,  in  the  sense  contended  for  by 
defendant's  counsel. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  defendant  recover  of  plaintiff  $435  78i,  with  legal  interest 
from  first  of  January,  1868,  in  full  settlement  of  their  partnership  and 
personal  accounts  for  the  year  1867,  and  costs  in  both  courts. 


On  Rehearing. 

Howell,  J.  Upon  a  re-examination  of  this  case,  we  think  we  erred 
both  in  the  ''figures"  and  the  "mode  of  adjustment"  adopted  by  us 
in  our  former  opinion,  and  we  now  adopt  the  calculation  and  conclusion 
of  the  district  judge,  who  gave  the  facts  a  thorough  analysis,  and 
whose  decree  has  done  justice  to  the  parties  as  nearly  as  can  be  under 
the  circumstances  presented  in  the  record.  He  found  that  the  expendi- 
tures exceeded  the  value  of  the  crop,  and  made  the  defendant,  who  had 
in  his  possession  the  crop  or  its  proceeds,  account  to  plaintiff  for  a  sum 
proportionate  to  the  amount  contributed  by  the  latter,  embracing  in  the 
settlement  the  personal  accounts  of  the  two  partners.  In  their  brief 
the  plaiutifi'^s  counsel  say  the  judgment  of  the  court  a  qua  is  erroneous 
only  in  not  allowing  plaintiff  enough.  We  think  it  allows  as  much  as 
he  is  entitled  to  in  the  most  favorable  view.  But  we  can  not,  under 
the  unsatisfactory  evidence,  reduce  the  amount  or  give  judgment  in 
favor  of  defendant,  who  has  retained  the  crop. 

It  is  therefore  ordered  that  our  former  decree  be  set  aside,  and  that 
the  judgment  appealed  from  be  affirmed  with  costs. 


No.  396. 

Mrs.  M.  J.  PocKBTT  and  Husband  v.  W.  Ingram  Law.     E.  Nalle, 

Warrantor. 

It  was  clearly  the  purpose  of  the  Legislature,  hy  the  act  of  1840,  enlarging  the  powers  of 
commissioners  for  the  State  residing  in  other  States,  to  confer  upon  them  the  usual 
powers  and  Amotions  belonging  to  notaries  by  the  laws  of  this  State. 

Written  acts  which,  by  intendment  of  law,  are  clothed  with  solemnitiee  in  their  execution, 
in  order  that  they  may  become  enduring  records  of  past  events,  more  surely  to  be  relied 
upon  than  the  frail  memory  of  men,  should  not  hastily  be  disregarded  even  up<m  the 
positive  evidence  of  a  single  witness  of  their  falsity,  when  such  evidence  is  isolated, 
unsupported  by  facts  aliundtt  and  given  by  the  witness  in  his  own  behalf  under  strong 
influences  of  self-interest. 

APP£AL  from  the  Fourteenth  Judicial  District  Court,   parish  of 
Ouachita.    Bay^  J.     Todd  dt  Brighamf  for  plaintiffs  and   appel- 
lants.   B,  G,  Oohbf  for  warrantor  and  appellee. 

Taliaferro,  J.     In  this  case,  a  married  woman  having  obtained  a 
jadgment  against  her  husband  for  paraphernal   claims,  institutes  a 
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hypothecary  action  to  enforce  the  same  against  lands  formerly  owned 
by  her  Imsband,  which  are  now  owned  by  and  in  possession  of  third 
parties  To  the  plaintiff's  suit,  Nalle,  the  principal  defendant, 
answered,  denying  that  the  wife  ever  had  any  just  claims  against  her 
husband  to  entitle  her  to  a  mortgage  on  his  property,  and  avers  that  if, 
by  law,  there  ever  existed  a  legal  mortgage  in  her. favor  on  the  lands 
now  owned  h^  defendant,  she  formally  renounced  the  same  in  a  nota- 
rial act  passed  before  John  D.  Elliot,  a  commissioner  of  the  State  of 
Louisiana  for  the  State  of  Mississippi,  on  the  fourteenth  of  June,  1860. 

In  an  amended  petition,  the  plaintiff  alleges  that  the  pretended 
renunciation  of  her  rights,  set  up  by  the  defendant,  is  null  and  Toid, 
alleging  as  nullities : 

First — That  the  so-called  commissioner  was  wholly  unauthorized  to 
receive  or  pass  any  act  of  renunciation,  not  being  clothed  by  the  laws 
of  the  State  of  Louisiana,  then  in  existence,  with  authority  to  execute 
such  acts. 

Second — That  she  signed  the  writing  called  a  renunciation  in  error 
of  law  and  of  fact ;  that  she  was  not  apprised  or  informed  by  the 
pretended  commissioner,  nor  by  any  other  person  of  the  nature,  char- 
acter and  extent  of  her  rights  on  the  said  property  of  her  husband, 
and  was  in  entire  ignorance  of  the  character  of  the  writing  she  signed: 
that  she  was  not  examined  out  of  the  presence  or  even  in  the  presence 
of  her  husband,  and  an  explanation  of  her  rights  given  and  her  con- 
sent obtained  to  a  renunciation  of  these  rights  according  to  the  laws  of 
the  State  of  Louisiana ;  that  she  wns  induced  to  sign  the  act  trom  the 
effect  and  constraint  of  marital  influence  exercised  over  her  by  her 
husband  at  thu  time  and  before  she  signed  the  act. 

Third — That  the  pretended  renunciation  was  procured  by  Edward 
Nalle  fraudulently,  through  his  promise  to  furnish  her  husband  |*0M) 
to  enter  lands  with — an  agreement  which  he  never  fulfilled. 

The  plaintiff  pleads  the  prescription  of  one  year  against  the  attack 
made  by  the  defendant  upon  her  judgment,  alleging  the  same  to  have 
been  obtained  on  the  first  of  June,  1871,  nearly  two  years  before  the 
filing  of  defendant's  answer,  in  which  she  sets  up  the  nullity  oi  her 
judgment.  In  this  amended  petition  the  plaintiff  goes  on  to  state  the 
origin  of  her  parapernal  rights,  about  the  validity  of  which  there  was 
much  controversy,  and  much  evidence  taken.  We  have  thought 
proper  to  narrow  down  this  controversy  to  the  consideration  of  the 
first  two  points  made  by  the  plaintiff,  viz  : 

I.  The  authority  or  right  of  the  commissioner  to  receive  or  pass  acts 
of  repunciation  by  married  women. 

II.  Whether  the  renunciation  taken  by  the  commissioner  is  valid 
in  law. 

We  think  it  was  clearly  the  purpose  of  the  Legislature,  by  the  act 
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of  1840,  enlarging  the  powers  of  commissioners  for  the  State  residing 
in  otlier  States,  to  confer  upon  them  the  asual  powers  and  functions 
belonging  to  notaries  by  the  laws  of  this  State.  Among  these  is  the 
power  to  take  renunciations  of  married  women  of  their  rights  on  prop- 
erty sold  or  mortgaged  by  their  husbands.  By  the  first  section  of  the 
act  of  twenty-fourth  March,  1840,  commissioners  are  ''  authorized  and 
empowered  to  take  the  acKnowledgment  and  proof  of  any  deed,  mort- 
gage or  conveyance  of  any  lands,  tenements,  slaves  or  real  property 
lying  and  being  in  the  State  of  Louisiana,  and  to  take  the  acknowledg- 
ment and  proof  of  the  execution  of  any  instrument  of  writing  for  the 
sale,  transfer  or  assignment  of  any  property,  movable  or  immovable, 
and  of  rights  and  debts,"  etc.  If  the  terms  here  used  do  not  directly 
aud  expressly  confer  upon  commissioners  the  power  to  take  the  renun- 
ciation of  married  women  of  their  rights  on  property,  they  would  seem 
from  their  general  scope  clearly  to  imply  that  power.  A  different  con- 
struction would,  it  is  obvious,  render  nugatory  to  a  considerable  extent 
the  benefits  and  facilities  to  business  transactions  which  were  the  pri- 
mary objects  of  the  act. 

The  renunciation  of  the  plaintiff  in  the  case  before  the  court  was 
made  on  the  fourteenth  of  June,  1860.  She  brought  suit  against  her 
husband  in  1871,  and  on  the  first  of  June  of  that  year  recovered  judg- 
ment against  him  for  the  sum  of  $7857  97,  with  eight  per  cent,  interest 
thereon  from  the  third  of  April,  1857,  with  recognition  of  legal  mort- 
gage to  date,  and  take  effect  from  that  time,  and  she  is  in  this  suit 
endeavoring  to  enforce  that  mortgage  which  she  formally  renounced 
before  the  commissioner  in  Mississippi  nearly  eleven  years  before.  But 
this  renunciation,  as  we  have  already  seen,  she  repudiates  as  having 
been  obtained  unduly  through  the  marital  influence  of  her  husband  and 
the  fraud  of  the  defendant. 

The  act  of  renunciation  upon  its  face  is  in  every  respect  full  and 
complete.  It  recites  that  all  the  requisites  of  the  law  necessary  to  the 
validity  of  such  acts  have  been  complied  with,  giving  in  detail  all  the 
formalities  used  in  receiving  the  renunciation,  and  announcing  the 
declaration  of  the  wife  that  she  executed  the  act  voluntarily,  after 
being  fully  informed  of  the  nature  and  effect  of  the  renunciation.  The 
act  is  signed  by  the  wife,  together  with  her  husband,  before  the  com- 
missioner and  in  presence  of  two  witnesses.  The  act  bears  the  oificial 
signature  of  the  commissioner,  with  his  seal  of  office.  The  act  must 
prima  fade  be  regarded  as  authentic,  and  aU  the  acts  and  declarations 
of  the  parties  to  it,  we  must  assume,  were  done,  made  and  acknowl- 
edged as  detailed  by  the  commissioner. 

There  is  nothing  in  the  record,  except  the  testimony  of  the  plaintiff 
herself,  that  impugns  the  verity  of  the  act,  or  tends  to  show  that  its 
recitals  are  untrue.    There  are  no  circumstances  which  support  her 
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testimony.  On  the  contrary,  there  BeemB  to  be  some  which  go  to 
weaken  it.  She  testifies  wholly  in  her  own  interest,  and  that  interest 
doubtless  a  very  strong  one.  Neither  the  commissioner  himself,  nor 
either  of  the  attesting  witnesses,  nor  any  one  else,  has  been  called  to 
testify  on  the  subject.  Her  delay  of  ten  or  twelve  years  to  have  the 
alleged  violation  of  her  rights  redressed  is  unexplained.  Her  memory 
of  events  that  transpired  in  1860,  after  the  exciting  events  that  have 
intervened  in  this  country,  may  not,  as  to  all  matters  relating  to  the 
act  passed  before  the  commissioner,  be  perfect  and  distinct.  Written 
acts  which  by  intendment  of  law  are  clothed  with  solemnities  in  their 
execution,  in  order  that  they  may  become  enduring  records  of  past 
events,  more  surely  to  be  relied  upon  than  the  frail  memory  of  men, 
should  not  hastily  be  disregarded,  even  upon  the  positive  evidence  of 
a  single  witness  of  their  falsity;  when  such  evidence  is  isolated, 
unsupported  by  facts  aliundey  and  given  by  the  witness  in  his  own 
behalf,  under  strong  influences  of  self-interest. 

We  therefore  conclude  that  the  judgment  of  the  court  rejecting  the 
plaintiffs'  demand  was  properly  rendered.  Considering  that  the  wife's 
rights,  if  she  ever  had  any  on  the  property  she  seeks  to  enforce  her 
claims  upon,  were  renounced  by  the  act  of  fourteenth  of  June,  I860, 
before  the  commissioner,  it  becomes  unnecessary  to  review  the  other 
issues  made  by  the  pai  ties  in  this  case. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
afnrmed  with  costs. 


No.  376. 

John  H.  Wisnbr's  Curator  v.  The  Mator  and  City  Council  of 

Monroe. 

A  political  corporation  can  not  make  a  contract  in  violation  of  the  law  of  ita  inoorpontfa». 
Under  a  title  purporting  to  amend  only  the  first  seotion  of  a  statute,  it  is  not  competont 
to  amend  other  sections  of  said  act.  Such  amendments  not  being  covered  by  the  title, 
are  null  and  void,  because  made  in  violation  of  article  114  of  the  oonstitutiou. 

APPEAL  from  the  Fourteenth  Judicial   District  Court,   parish  of 
Ouachita.    Eay^  J.    Marrison  dt  Farmer,  for  plaintiff  and  appel- 
lant.   jB.  Q,  Cobbf  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  alleges  that  in  1868  the  defendants  employed 
John  H.  Wisner,  then  sheriff  of  the  parish  of  Ouachita,  to  execute  all 
the  duties  which  it  was  previously  the  duty  of  the  town  constable  to 

perform,  and  they  fixed  his  salary  at  one  thousand  dollars  per  annum ; 
that  this  contract  or  ordinance  was  adopted  by  the  defendants  pursu- 
ant to  section  4  of  act  94  of  the  acts  of  1868,  amending  act  76  of  the 
acts  of  1866;  also  that  they  employed  him  by  an  ordinance  to  t«kecare 
of  a  fire  engine,  at  a  salary  of  one  hundred  and  fifty  dollars  per  annum; 
that  on  these  two  contracts  the  defendants  owe  a  balance  of  five  hun- 
dred and  seventy -five  dollars,  for  which  judgment  is  prayed. 
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The  court  rejected  the  demand  of  the  plaintifP,  and  he  has  appealed. 

There  is  no  controversy  as  to  the  existence  of  these  contracts  and  as 
to  the  performance  of  the  services;  but  the  question  is,  had  the  defend- 
ants authority  thus  to  contract  ? 

The  act  of  1866  provides  for  the  election  of  a  town  constable,  whose 
term  of  office  shall  be  for  two  years  j  that  in  case  of  resignation  or 
death,  the  vacancy  to  be  filled  by  election,  after  ten  days'  notice;  that 
in  case  of  sickness,  a  constable  pro  tern,  to  be  appointed;  and  that  the 
duties  of  this  officer,  among  others,  shall  be,  to  **  execute  all  sum- 
mons, orders,  warra,pts,  judgments,  and  decree  of  the  justice  of  the 
peace  of  the  town." 

In  1868  the  statute  was  amended,  the  office  of  town  constable  was 
abolished,  and  the  duties  thereof  were  directed  to  be  performed  by  the 
constable  of  the  ward  in  which  Monroe  is  situated,  or  by  the  sheriff 
and  his  deputies.  It  appears,  however,  that  this  part  oi  the  act  is 
violative  of  article  114  of  the  Constitution — it  is  not  covered  by  the 
title,  and  it  is  void. 

The  title  of  the  act  of  1868  is  ''an  act  to  amend  the  first  section  of 
an  act  to  incorporate  the  town  of  Monroe,  in  the  parish  of  Ouachita, 
and  to  provide  for  the  government  of  the  same,  approved  eighth  of 
March,  1866."  The  first  section  of  the  act  to  be  amended  relates  only 
to  the  geographical  limits  of  the  town.  Under  the  title,  therefore, 
purporting  to  amend  only  the  first  section  of  the  statute  of  1866,  it  was 
not  competent  to  amend  other  sections  of  said  act,  to  abolish  the  office 
of  town  constable  and  transfer  the  duties  thereof  to  the  sheriff  and 
bis  deputies.  Without  this  provision  of  the  act  of  1868,  the  defend- 
ants could  not  employ  John  H.  Wisner,  because  the  act  of  1866  re- 
mained in  full  force,  designating  the  duties  in  question  to  be  performed 
by  the  town  constable. 

A  political  corporation  can  not  make  a  contract  in  violation  of  the 
law  of  their  incorporation. 

There  are  other  questions,  but  they  are  not  of  a  serious  character. 

.Judgment  affirmed. 


No.  403. 
Gerspach  &  Herring  v,  W.  H.  H.  Mullin. 

The  aBSignment  of  error,  upon  which  a  reversal  of  the  judgment  la  aeked,  that  parol  evidence 
was  introduced  to  prove  a  promise  to  pay  eight  per  cent,  interest,  is  a  ground  to  amend 
the  Judgment. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Bay,  J.     B.  O.  Cobb,  for  plaintiff  and  appellees.    J.  T. 
Stroiher,  for  defendant  and  appellant. 

Morgan,  J.    The  first  assignment  of  error  is  that  parol  evidence 
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was  introduced  by  the  plaintiflfB  which  contradicts  the  deed  introdneed 
by  themselves. 

We  find  that  the  evidence  was  iotrodaced  to  explain  how  the  cash 
payment  was  made,  and  not  to  contradict  the  deed.  The  evidence 
was  therefore  properly  admitted. 

The  second  error  assigned  is  that  parol  evidence  was  introduced  to 
prove  the  promise  to  pay  the  debt  of  a  third  person,  which  is  in  con- 
travention of  the  prohibitory  provisions  of  the  code. 

But  we  do  not  find  any  promise  to  pay  the  debt  of  a  third  person. 
There  was  then  no  reason  why  the  testimony  should  not  have  bees 
received. 

The  last  assignment  of  error  upon  which  a  reversal  of  the  judgment 
is  asked,  is  that  parol  evidence  was  introduced  to  prove  a  promise  to 
pay  eight  per  cent,  interest.     This  is  a  ground  to  amend  the  judgment 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  amended  by  reducing  the  interest  therein  al- 
lowed from  eight  to  five  per  cent.,  and  that,  as  thus  amended,  it  be 
affirmed.  The  costs  of  the  lower  court  to  be  borne  by  the  defendant; 
those  of  this  court  by  the  appellee. 


No.  378. 

J.  A.  WiLLARD  V,  W.  D.  Brigham.     Woodruff  Nors worthy  et  ah,, 

Third  Opponents. 

Under  the  statutory  proviaiona  of  the  United  States,  the  property  of  a  bankmpt  may  be  aold 
firee  of  incumbrancea  by  order  of  the  bankrupt  court. 

But  to  aell  property  Itee  of  incumbrances,  the  assignee  must  apply  to  the  bankrupt  court  for 
an  order  to  that  effect,  and  mast  set  forth  the  facts  that  justify  the  application,  so  that 
the  judge  may  decide  whether  it  shall  be  granted,  and  the  secnired  creditor  must  be 
properly  notified  and  summoned  to  appear  and  protect  his  interests.  Otherwise,  being 
the  holder  of  a  prior  moi-tgage  and  not  being  a  party  to  the  proceedings,  he  wonld  not 
have  his  rights  affected  thereby,  and  his  hypoUiecar>'  action,  as  in  this  case,  would  inter- 
rupt prescription,  where  notices  were  served  upon  the  third  possessor  under  the  act  ot 
sale  by  the  asaignee. 

The  property  liaving  passed  out  of  the  jurisdiction  of  the  bankrupt  court,  it  was  uselesa  to 
cite  the  asHigiiee  in  a  proceeding  againat  the  hypothecated  property,  because  he  had  no 
intereat  therein:  and  it  waa  alao  uaeleaa  to  cite  the  diacharged  bankrupt  (the  obligor), 
becauae  he  was  no  longer  bound  for  the  debt. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay,  J.  Dunn,  Newton  dk  Hale,  for  plaiuti£f.  J,  4t  8. 
D,  McEnery,  for  defendant.  Bichurdson  dt  MtEnery,  for  third  oppo- 
nents. 

Wyly,  J.  In  1866  William  D.  Brigham  bought  from  W.  A.  Park* 
one  undivided  third  of  the  plantation  known  as  the  Parks'  place,  and  to* 
secure  the  notes  given  for  the  price,  he  gave  a  special  mortgage  with 
vendor's  privilege  on  the  property  purchased.  These  notes  were  after- 
ward  transferred  to  the  third  opponent,  WoodrafiT  Horaworthy. 
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Brigbam  went  into  bankruptcy,  and  iu  1869,  Norton,  bis  assignee, 
sold  tbe  land  at  bankrupt  sale,  free  of  all  incumbrances.  Tbe  plaintiflT, 
James  A.  Willard,  bougbt  it,  with  some  two  thousand  five  hundred 
acres  of  other  lands,  for  the  price  of  $1600;  and  in  a  few  days  there- 
after, sold  the  same  to  W.  D.  Brigham,  the  discharged  bankrupt,  for 
$4500,  on  credit,  taking  notes,  secured  by  mortgage  on  the  land. 
Brigham  failed  to  pay  these  notes,  and  Willard  foreclosed  the  mort- 
gage, and  proceeded  to  sell  the  hypothecated  property,  when  Nors- 
worthy,  who  had  caused  his  mortgage  to  be  rendered  executory,  filed 
a  tliird  opposition,  claiming  the  proceeds.  And  this  is  the  contro- 
versy now  before  the  court. 

The  plaintiff,  the  purchaser  at  bankrupt  sale,   claims  the  funds 

because  of  his  special  mortgage  and  vendor's  privilege,  resulting  from 

« 

his  sale  to  Brigham.  Norsworthy  claims  the  proceeds  of  the  sale 
because  of  the  prior  special  mortgage  and  vendor's  privilege,  securing 
the  debt  of  Brigham  to  Parks,  which,  as  before  said,  was  transferred 
to  him.  Norsworthy  held  the  first  mortgage  and  vendor's  privilege  on 
the  undivided  third  of  the  Parks  place  when  Brigham  surrendered  it 
in  bankruptcy.  He  never  proved  his  claim  against  Brigham,  nor  did 
he  make  any  appearance  in  the  bankrupt  proceedings.  Willard  claims^ 
however,'  that  this  mortgage  was  extinguished  by  the  sale  of  the 
property  in  bankruptcy,  sold  by  order  of  the  court  free  of  incum- 
brances, and  by  the  cancellation  of  this  mortgage  on  the  records  of 
Morehouse  parish,  by  order  of  the  United  States  District  Court  sitting 
in  bankruptcy.     The  important  questions  are : 

Tirst — Whether  the  United  States  Court  sitting  in  bankruptcy  had 
authority,  under  the  bankrupt  law  of  second  of  March,  1867,  to  order 
^  the  sale  of  the  property  in  question  free  of  prior  incumbrances  t 

Second — If  the  court  had  the  authority,  have  the  requirements  of 
law  been  observed  so  as  to  remove  the  special  mortgage  and  vendor's 
privilege  set  up  by  Woodruff  Norsworthy,  the  third  opponent  in  this 
caset 

On  the  first  point  we  find  no  difficulty.  The  provisions  of  the  bank^ 
rupt  act  of  1841  were  similar  in  this  respect  to  the  one  now  in  force, 
and  the  Supreme  Court  of  the  United  States  have  frequently  held  that 
the  property  of  a  bankrupt  may  be  sold  free  of  incumbrances  by  order 
of  the  bankrupt  court.  And  the  same  has  been  decided  by  this  court. 
5  R.  27,  49;  6  R.  159^  3  Howard,  296,  426 j  6  Howard,  486. 

In  order,  however,  to  sell  property  free  of  incumbrances,  the  assignee 
must  apply  to  tbe  bankrupt  court  for  an  order  to  that  effect,  and  must 
set  forth  the  facts  that  justify  the  order,  that  the  judge  may  decide 
whether  the  application  should  be  granted.  *'As  this  proceeding 
specially  affects  the  rights  of  the  secured  creditor,  he  must  be  properly 
notified  and  summoned  to  appear  and  protect  his  interests.    This  la 
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done  by  paBsing  an  order  to  show  caase,  and  direoting  that  a  copy  of 
such  order  and  of  the  petition  be  served  upon  him.'*  Bump  on  Bank- 
ruptcy, sixth  edition,  p.  151,  and  authorities  there  cited. 

In  the  case  before  us  we  do  not  find  that  Norsworthy  was  properly 
notified,  or  was  legally  made  a  party  to  the  proceeding  resulting  in  the 
order  to  sell  the  property  in  question  free  of  his  prior  mortgage.  Not 
being  a  party  to  the  proceedings,  his  rights  are  unaffected  thereby. 

There  is  no  force  in  the  objection  that  the  hypothecary  proceedings 
of  Norsworthy  did  not  interrupt  the  prescription  of  the  notes.  Notices 
of  the  proceeding  were  served  upon  the  third  possessor.  The  property 
had  passed  out  of  the  jurisdiction  of  the  bankrupt  court  5  therefore  it 
was  useless  to  cite  the  assignee  in  a  proceeding  against  the  hypothecated 
property,  because  he  had  no  interest  therein.  It  wa£  useless  to  dte 
the  discharged  bankrupt,  the  obligor,  because  he  was  no  longer  bound 
for  the  debt.  The  only  right  remaining  to  Norsworthy  was  a  hypoth- 
ecary right  against  the  property.  We  regard  his  proceeding  as  a 
hypothecary  action,  and  the  notice  served  in  this  case  interrupted' 
prescription. 

The  other  objections  urged  by  the  appellants  are  without  weight. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
third  opponent  be  affirmed  with  costs. 

Carried  by  vrrit  of  error  to  the  Snpreme  Court  of  the  United  States. 


No.  407. 
J.  J.  Hasley  and  J.  B.  Rutland,  Tutor,  v.  Phinetta  B.  Haslet. 

Where  a  will  waa  made  in  these  terms :    "At  home,  March  4, 1870.    I  this  day  make  my  will 

I  want  my  wife  to  keep  and  maneg  all  of  my  estate  both  reil  and  pnranel  denren  her  lif 

time  and  be  Lowed  to  sell  eny  of  the  land  for  not  les  than  theapprsment  and  I  apoint  my 

wife  administrator ; 
Held— That  said  will  contains  no  substitution  and  nofidei  eofiMnitsum,  which  are  never  to  be 

presumed ; 
That  the  words  of  a  will,  like  those  of  a  Uw,  are  generally  to  be  understood  in  their  most 

usual  signification,  without  attending  so  much  to  the  niceties  of  grammar  roles  as  to  the 

general  and  popular  use  of  the  words ; 
That  said  will,  construed  by  these  rules,  means  that  the  testator  intended  to  give  the  uso* 

ftuct  of  his  estate  to  his  wife,  and  is  valid. 

APPEAL  from  the  Parish  Court,  parish  of  Ouachita.    Baker,  J.    5. 
G.  Cohh,  for  plaintiflfe  and  appellees.    B.  W.  d  B.  Bichardsonf  for 
defendant  and  appellant. 

LuDELiNG,  C.  J.  David  Hasley  died,  in  Ouachita  parish,  on  the 
ninth  October,  1873.  Phinetta  B.  Hasley,  the  defendant,  is  his  widow; 
and  the  plain  tifGs  are  children,  by  a  former  marriage,  and  forced  heirs 
of  David  Hasley. 
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The  deoeased  left  a  large  estate,  a  oonsiderable  portion  whereof  is 
'Claimed  to  be  commanity.  On  the  fifteenth  January,  1873,  was  pro- 
bated, as  the  last  will  and  testament  of  David  Hasley,  the  following 
instrument: 

<<  At  Home,  March  4th,  1870. 
"  I  this  day  make  my  will. 

"  I  want  my  wife  to  keep  and  maneg  all  of  my  estate  both  reil  and 

pursnel  deuren  her  lif  time  and  be  lowed  to  sell  eny  of  the  land  for 

not  les  than  the  apprsment  and  I  appoint  my  wife  administrator. 

"David  Hasley.*' 

The  plaintiffs  sue  to  annul  the  probate  and  to  have  the  will  declared 
Toid,  on  the  following  grounds : 

That  the  document  is  not  a  will,  '*  as  it  does  not  convey  anything  to 
the  supposed  universal  legatee,  and  is  contrary  to  the  laws  of  this 
State,  containing  a  substitution  and  fidei  eammiasa  clause  contrary  to 
law ;  that  plaintiffs  are  the  sole  forced  heirs  of  David  Hasley,  and  that 
said  document,  so  pretended  to  be  probated  on  the  fifteenth  of  January, 
1873,  attempts  to  deprive  them  of  their  legitimate  portion  secured  to 
them  by  law ;  and  that  said  pretended  will  is  void  for  want  of  mean- 
ing, and  that  the  probate  thereof  is  null  and  void.'^ 

The  probate  judge  decided  that  the  will  was  null  for  want  of  mean- 
ing, and  annulled  the  probating  thereof. 

The  defendant  has  appealed. 

We  observe  that  the  grounds,  upon  which  the  will  is  attacked,  are 
inconsistent,  but  we  will  proceed  to  notice  them. 

There  is  clearly  no  substitution.  Rachal  v,  Rachal,  1  R.  115j  C.  C. 
1520.  Nor  do  we  think  that  there  is  a  fidei  commissum,  Nimmo  v, 
Bonney,  4  R.  176;  3  An.  494. 

The  Code,  in  abolishing  substitutions  and  fidei  commissa,  has  for  its 
object  the  prevention  of  the  evil  of  tying  up  property  in  the  hands  of 
individuals,  for  a  length  of  time,  and  placing  it  out  of  commerce.  The 
reverse  of  this  appears  to  liave  been  the  intention  of  the  testator  in 
this  case.  Substitutions  and  fidei  commiasaaxe  never  presumed.  Unless 
the  will  can  not  be  understood  otherwise  than  in  the  sense  of  establish- 
ing a  substitution  or  fidei  commissum,  it  will  be  maintained.  ''A  dis- 
position must  be  understood  in  the  sense  in  which  it  can  have  effect, 
itither  than  that  in  which  it  can  have  none.''    C.  C,  art.  1713. 

And  the  words  of  a  will,  like  those  of  a  law,  *'  are  generally  to  be 
iinderstood  in  their  most  usual  signification,  without  attending  so 
much  to  the  niceties  of  grammar  rules  as  to  the  general  and  popular 
4ise  of  the  words.''    C.  C.  article  15. 

Construed  by  these  rules,  we  are  bound  to  hold  that  the  testator 
intended  to  give  the  usufruct  of  his  estate  to  his  wife. 

The  plaintiffs'  counsel  contends  that  the  words  *'  keep  and  manage,' 
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only  convey  the  idea  of  ad  minis  tration,  or  agency.  The  second  defi- 
nition of  the  word  "  keep,"  given  by  Worcester,  is  *'  to  have  in  pos- 
session, use,  care,  or  custody."  '*  Keep  is  a  very  general  term,  and  i» 
variously  applied.  A  person  keeps  what  is  his  own,  and  retains  what 
is  not  taken  from  him.  He  keeps  his  farm  or  property,  and  retains  an 
office."  When  Paul  tells  Peter  he  can  keep  his  gun,  or  cart,  or  &nn 
during  a  certain  period,  he  will  be  understood  to  give  Peter  the  nse 
and  enjoyment  of  the  property.  And  such,  we  think,  was  the  mean- 
ing in  which  the  word  was  used  by  David  Hasley.  That  he  intended 
to  constitute  the  instrument  in  question  his  last  will  can  not  be 
doubted,  for  he  says  so  in  unequivocal  language.  Can  it  be  supposed 
that  he  desired  to  make  his  will  solely  to  impose  a  burden  upon  his 
aged  spouse,  in  case  she  should  survive  him,  by  giving  her  the  care 
and  management  of  his  property,  without  its  use  and  enjoyment  ? 

It  appears  that  on  the  day  after  David  Hasley  made  his  will,  Mrs. 
Hasley  went  before  a  notary  and  made  her  will  by  public  act,  as  she 
could  not  write.  In  that  will  she  gave  the  use  and  usufruct  of  all 
her  property  to  her  husband  during  his  life,  and  appointed  him  her 
executor. 

We  think  it  is  a  fair  interence  to  be  deduced  from  the  facts,  that  the 
making  of  said  wills  was  the  result  of  conference  and  a  mutual  under- 
standing between  the  two  spouses ;  that  they  should  make  reciprocal 
testaments  in  favor  of  each  other,  giving  the  survivor  the  use  and 
usufruct  of  the  testator's  property. 

The  will  of  David  Hasley  has  all  the  formalities  of  an  olographic 
testament,  and  it  is  capable  of  being  understood  in  the  manner  inter- 
preted by  us.     It  is  our  duty  therefore  to  maintain  its  validity. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  set  aside,  and  that  there  be  judgment  in  favor  of  the  defend- 
ant, and  against  the  plaintiffs,  rejecting  their  demand  with  costs. 


On  Application  for  a  Rehearing. 

The  application  for  rehearing  is  refused.  The  only  question  tinder 
the  written  agreement  in  the  record  before  the  court  a  qua  and  this 
court  for  decision,  was  the  validity  or  nullity  of  the  will.  Our  opinion 
and  decree  refer  to  that  question  alone. 
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No.  399. 
W.  G.  Kennedy  v.  C.  H.  Morrison  et  al. 

This  is  an  action  to  set  aeide  the  pretended  transfer  of  a  suit  on  the  unround  that  it  was  the 
sale  of  a  litigious  right  in  oontravention  of  article  2447  of  the  Revised  Code. 

It  is  the  actual  intention  of  the  parties,  and  not  the  form  of  the  instrument,  that  determines 
■  the  character  of  the  contract. 

Article  3447,  Revised  Code,  did  not  preclude  Morrison,  one  of  the  defendants  in  this  case, 
from  making  a  contract  with  Kennedy,  the  plaintiff,  fur  the  compromise  and  settlement 
of  the  suit  which  the  latter  was  prosecuting  against  him.  Farmer,  attorney  at  law,  also 
one  of  the  defendants  in  the  present  case,  was  merely  a  party  interposed,  and  acquired 
no  rights  whatever  under  the  settlement.  Morrison  gave  the  consideration  under  the 
settlement,  and  Kennedy  transferred  the  suit  for  the  purpose  of  having  it  dismissed. 

Sut  even  if  Farmer  had  paid  the  price,  or  given  the  consideration,  it  would  not  have  been 
the  sale  of  a  litigious  right  in  the  sense  of  article  2447,  because  the  purchase  was  made, 
not  to  carry  on  the  litigation,  but  to  end  it. 

Assuming  that  the  sale  or  transfer  of  the  suit  was  actually  made  to  Farmer,  there  is  an  insur- 
mountable obstacle  in  plaintiff's  way.  He  has  not  returned,  nor  offered  to  return,  the 
consideration  which  he  received.  He  can  not  keep  the  ftruits  of  the  transfer,  even 
though  it  be  the  sale  of  a  litigious  right,  and  ask  to  be  restored  to  the  ownership  of  the 
thing  which  he  transferred. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  J,  T,  Strother,  presiding  in  the  place  of  Judge  Bay, 
recused.  R.  G.  Oobb,  for  plaintiff  and  appellant.  Morrison  dt  Farmer, 
in  prqprie  jperaoncB. 

Wyly,  J.  In  December,  18j67,  the  plaintiff,  who  had  a  suit  pending 
in  the  District  Court  of  the  parish  of  Ouachita  for  $5829  87  against  C. 
H.  Morrison,  signed  an  act  transferring  it  to  the  defendant,  W.  W. 
Farmer.  He  now  sues  to  set  aside  this  transfer  on  the  ground  that  it 
was  the  sale  of  a  litigious  right,  in  contravention  of  article  2447  of 
the  Revised  Code,  the  purchaser,  W.  W.  Farmer,  being  then  an 
attorney  at  law  practicing  in  the  court  where  the  suit  was  pending. 
He  also  sues  to  set  aside  the  order  dismissing  said  suit  which  was 
granted  after  the  said  transfer  to  Farmer ;  and  also  to  have  the  case 
reinstated  on  the  docket  and  consolidated  with  this  suit,  and  he 
prays  judgment  against  Morrison  for  $5829  87,  the  amount  of  said 
suit.  The  court  rejected  the  demand  of  the  plaintiff,  and  he  has 
appealed. 

C.  H.  Morrison  testifies  that:  '^  During  the  summer  and  fall  of  1867, 
while  the  suit  of  Kennedy  against  him  was  pending,  and  after  Gray- 
son had  gone  into  bankruptcy,  probably  after  the  property  had  been 
advertised,  but  prior  to  the  sale  of  the  Grayson  place  by  the  assignee, 
Kennedy,  W.  J.  Q.  Baker  came  to  me  and  said  that  Kennedy  said  if  I 
would  give  Kennedy  ten  mules,  and  bid  in  the  Grayson  place  on  my 
oldest  mortgage,  and  pay  what  money  was  necessary  to  pay  the  re- 
maining costs  and  some  privileged  claims,  it  should  be  in  settlement 
or  compromise  of  the  suit  No.  349  (Kennedy  v,  Morrison).  I  said  to 
Baker  that  I  would  give  four  mules,  on  the  Filhiol  place,  and  that 
Kennedy  might  take  his  choice  out  of  the  lot.     Mr.  Baker  returned  to 
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me  after  that,  and  stated  that  Kennedy  was  willing  to  do  aa  I  had 
proposed.  Either  at  that  time,  or  soon  afterwards,  Mr.  Baker,  as  I 
understood,  representing  Kennedy,  asked  me  about  the  incumbrances,, 
and  I  admitted  there  were  some  judicial  mortgages  recorded  against 
me.  He  then  suggested  if  I  could  not  get  Farmer  to  bid  it  in  (the 
Grayson  place)  in  his  name,  as  Kennedy  did  not  want  it  to  pass 
through  my  hands,  I  being  incumbered  with  those  mortgages ;  to  ihi» 
I  consented,  provided  Farmer  was  willing.  Farmer  did  consent  and 
carried  out  the  agreement  made  by  myself  and  Baker,  representing  Ken> 
nedy .  I  gave  the  order  for  the  mules ;  I  gave  a  receipt  for  the  amount  of 
my  judicial  mortgage  against  Grayson  ($787  4 J ),  and  a  receipt  for  Byrne, 
Vance  &  Co.  for  their  distributive  share  on  their  second  oldest  mortgage 
(for  $116  81),  *  *  *  I  paid  the  balance  of  Farmer^s  bid  in  money  neces- 
sary to  pay  the  remaining  costs  and  privileged  debts,  according  to  the 
agreement.  For  these  receipts,  the  four  mules  and  the  money,  I  received 
no  other  consideration  whatever  from  Kennedy,  or  any  one  else,  except 
the  compromise  and  settlement  of  suit  No.  349  (Kennedy  vs.  Monison.y 
Kennedy  did  not  pay  me  the  amount  of  those  two  receipts;  on  the 
contrary,  I  paid  Kennedy  in  money  the  amount  of  Farmer's  bid,  leas 
those  two  receipts.  Farmer  never  made  any  claim  on  me,  or  never 
asserted  any  right  to  the  suit  No.  349 ;  on  the  contrary,  it  was  well 
understood  that  in  acquiring  the  suit  he  acted  solely  in  my  interest. 
His  reasons  for  acting  at  all,  were  to  pass  the  land  through  him 
to  Kennedy,  and  thus  to  avoid  the  incumbrances  or  mortgages 
against  me.'' 

The  testimony  of  this  witnesses  is  corroborated  by  the  evidence  of 
other  witnesses,  and  the  truth  thereof  is  not  disputed  by  the  plaintifL 

Farmer  testifies  that  at  the  first  term  of  the  court  after  the  transfer 
of  the  suit  in  question,  it  was  dismissed  in  open  court  by  Kennedy's 
attorney,  and  that  he  (Farmer)  was  present  and  consented.  He  also 
testifies  that  the  suit  was  not  purchased  to  carry  on  a  litigation  against 
Morrison,  but  to  compromise  and  to  put  an  end  to  it.  He  also  swears 
that  the  purchase  of  said  suit  was  not  for  himself,  nor  for  his  use  or 
benefit ;  that  the  sole  purpose  was  to  assist  and  benefit  Morrison ;  that 
he  never  thought  of  claiming  the  suit,  or  using  it  or  prosecuting  it  f 
that  he  never  received  or  expected  t»  demand  any  consideration  from 
Morrison  for  the  discontinuance  of  the  suit ;  that  he  never  received 
nor  paid  one  cent  during  the  entire  bufliness ;  that  he  became  a  partj 
to  the  transfer  of  the  suit  at  the  request  of  Kennedy;  that  it  was  well 
understood  at  the  time  it  waa  made  that  it  was  for  Miorrison's  benefit^ 
*'  and  that  it  was  in  full  compromise  and  full  settlement  of  the  soit 
against  Morrison."  He  also  testites  that  when  he  bid  in  the  Grayson 
place  at  the  bankrupt  sale  ke  paid  no  part  of  the  ptioe  bid ;  was  never 
called  on  by  Kennedy  to  pay  it  f  om  the  eentrary,  tkat  Kennedy  ioM 
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him  that  it  was  settled  between  him  and  Morrison,  as  he  well  knew 
before  he  was  told. 

It  appears,  therefore,  from  the  testimony  of  these  witnesses  and 
others  in  the  record,  that  Farmer  was  merely  an  interposed  party ; 
that  although  he  appeared  in  the  instrument  as  the  transferree  of  the* 
suit,  in  fact  he  never  became  the  owner  thereof.  The  real  contract 
was  a  compromise  between  Kennedy  and  Morrison,  and  the  real  inten- 
tion of  the  parties  was,  not  to  transfer  a  litigious  right,  not  to  foment, 
but  to  terminate  the  litigation.  Kennedy  had  sued  Morrison  for 
$5829  87,  and  he  desired  to  compromise  with  him,  as  he  had  been 
advised  by  his  counsel.  Kennedy  was  the  assignee  of  Grayson,  a 
bankrupt,  and  had  advertised  his  land,  known  as  the  Grayson  place,, 
for  sale.  He  came  to  an  agreement  with  Morrison  to  take,  in  compro- 
mise for  his  suit  against  him,  the  Grayson  place  and  four  mules.  Mor- 
rison was  to  become  the  purchaser  of  said  place  at  the  bankrupt  sale,, 
and  to  receipt  to  him  (Kennedy)  for  the  first  judicial  mortgage  which 
he  held,  also  for  the  second  mortgage  of  Byrne,  Vance  &  Co.;  and 
besides,  to  pay  over  sufficient  cash  to  pay  the  costs  and  certain  privi- 
leged debts. 

It  appeared  afterwards,  that  Morrison  could  not  well  become  the 
adjudicatee  of  the  Grayson  place,  because  there  were  judgments 
recorded  against  him,  and  the  property  would  become  incumbered  in 
passing  through  his  hands.  It  was  then  suggested,  for  Kennedy's  pro- 
tection, that  the  adjudication  should  be  made  to  Farmer,  and  that  the 
whole  transaction  or  business  be  settled  in  his  name.  Farmer,  there- 
fore, bought  in  the  land,  transferred  it  to  Kennedy,  and  received  in 
return  the  transfer  of  the  suit  of  Kennedy  against  Morrison,  which  was 
dismissed,  as  before  said,  at  the  first  term  of  the  court  thereafter. 

This  was  all  done  pursuant  to  the  understanding  between  Kennedy 
and  Morrison  for  the  compromise  and  settlement  of  the  litigation, 
which  Kennedy  now  proposes  to  revive. 

In  this  case,  there  was  no  sale  of  a  litigious  right  in  the  meaning  of 
article  2447  of  the  Revised  Code.  The  object  of  the  parties  to  this 
agreement  was  the  reverse  of  that  contemplated  by  that  article.  Sa 
far  from  it  being  the  object  or  intention  of  the  parties  to  foment  liti- 
gation, their  sole  purpose  was  to  compromise  and  settle  the  litigatioa 
between  Kennedy  and  Morrison.  There  was  but  one  object  in  view, 
from  first  to  last,  and  that  was  a  compromise.  It  is  the  actual  inten- 
tion of  the  parties,  and  not  the  form  of  the  instrument,  that  determines- 
the  character  of  the  contract. 

Article  2447,  Revised  Code,  did  not  preclude  Morrison  from  making 
the  contract  with  Kennedy  for  the  compromise  and  settlement  of  the 
suit  which  the  latter  was  prosecuting  against  him.  Farmer  was  merely 
ti  party  ihterposi^,  and  acquired  no  rigfals,  "whiitetrer,.  tmder  the  settle- 
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ment.  Morrison  gave  the  consideration  and  Kennedy  transferred  the 
suit  for  the  purpose  of  having  it  -dismissed. 

But  even  if  Farmer  had  paid  the  price,  or  had  given  the  considera- 
tion, and  become  the  owner  of  the  suit,  it  was  not  the  sale  of  a  litigioas 
right  in  the  sense  of  article  2447,  because  the  purchase  was  made,  not 
to  carry  on  the  litigation,  but  for  the  purpose  of  dismissing  the  suit 
and  ending  it. 

There  is  another  insurmountable  difficulty  in  the  way  of  the  plaintiff 
in  this  case,  assuming  that  the  sale  or  transfer  of  the  suit  was  actnailj 
made  to  Farmer.  It  is  this :  the  plaintiff  has  not  returned^  nor  offered 
to  return,  the  consideration  which  he  received.  He  can  not  keep  the 
fruits  of  the  transfer,  even  though  it  be  the  sale  of  a  litigious  right, 
and  ask  to  be  restored  to  the  ownership  of  the  thing  which  he  trans- 
ferred. 

On  the  whole,  the  demand  of  the  plaintiff  seems  to  be  utterly  with- 
out merit,  either  in  law  or  equity. 

Judgment  affirmed. 


^ 


No.  348. 
Sarah  L.  Lay  v.  Succession  of  Elias  O'Neil. 

This  court  has  no  Jurisdiotion  over  this  cause.  Tt  involves  the  examination  and  correctioB 
of  a  tutor's  accounts,  and,  as  set  out,  is  virtually  an  opposition  to  said  aeconuts,  whieli 
are  in  the  probate  court,  and  of  which  the  parish  court  has  .lurisdiotion,  although  the 
amount  involved  exceeds  five  hundred  dollars.    Const.  87,  88. 

By  the  allegations  in  the  petition  the  tutor's  annual  accounts,  or  some  of  them,  are  homolo- 
gated by  the  probate  court,  and  the  opposition  to  them  must  be  made  in  the  laaaie 
tribunal. 

APPEAL  from   the  Eighteenth  Judicial   District  Court,  parish  of 
Bossier.    Fort,  special  judge.     J,  D.    Waihins,  for  plaintiff  and 
appellee.     Oriffin  <&  Snider^  for  defendant  and  appellant. 

Howell,  J.  The  plaintiffs,  who  are  the  heirs  of  Isaac  Lay,  deceased, 
allege  tliat  they  inherited  from  their  father  a  large  estate  subject  to 
but  few  debts )  that  Elias  O'Neil  was  the  administrator  thereof,  and 
afterwards  became  their  tutor,  to  wit,  in  1859,  and  so  continued  antil 
his  death,  in  1871,  his  succession  being  now  represented  by  Mrs.  Eliza- 
beth O'Neil;  that  said  Elias  O'Neil  filed  eight  annual  accounts  Id  the 
probate  court  of  Bossier  parish,  contradictorily  with  the  under  tutor; 
that  said  accounts  set  forth  many  illegal  and  erroneous  charges,  as 
shown  by  a  statement  annexed  to  the  petition  herein,  by  which  it 
appears  that  their  said  tutor  is  indebted  to  them  in  the  sum  of  $130,- 
390  04,  with  interest,  of  which  the  sum  of  $25,442  1 1  was  in  gold, 
for  property  sold  in  December,  1866,  as  per  proces  verbal;  that 
Mary  E.  Lay,  one  of  the  petitioners,  signed  a  receipt  with  her  hus- 
band to  said  O'Neil  for   a  sum  of  money,  which   money  she  nerer 
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6aw,  and  no  account  was  ever  shown  or  rendered  to  her ;  that  other 
receipts  may  have  been  signed  by  others  of  the  heirs,  bat  they  are  not 
conclusive  against  any  of  the  petitioners,  three  of  whom  are  married, 
and  that  all  the  said  acts  and  administration  are  open  to  inquiry. 
They  pray  that  the  under  tutor  of  the  minor  heir  be  cited,  as  his  tutor 
has  an  adverse  interest ;  that  Mrs.  O'Neil,  administratrix,  be  cited  and 
judgment  be  rendered  in  their  favor  lor  the  sum  as  above  set  forth. 

Mrs.  O^Neil,  as  executrix,  excepts  to  the  jurisdiction  of  the  court, 
and  avers  that  the  parish  court  has  exclusive  jurisdiction  of  this  cause. 

"EirBi — Because  the  matters  in  controversy  involve  the  settlement  of 
a  succession. 

Second — Because  they  involve  the  settlement  of  tutor^s  accounts  and 
administrative  and  probate  proceedings. 

They  further  except  that  a  direct  action  for  a  specific  sum  can  not  be 
brought  by  the  minors  or  wards  against  their  tutor  or  his  succession  on 
account  ot  his  tutorship,  their  remedy  being  for  the  rendition  of  an 
account ;  that  the  under  tutor  can  not  thus  sue  because  the  interest  of 
the  minor  is  not  opposed  to  that  of  his  present  tutor,  and  can  not  sue 
for  a  specific  sum,  but  can  only  sue  for  the  removal  of  the  tutor,  and 
not  for  an  account. 

The  exceptions  were  overruled,  an  answer  was  filed,  and  judgment 
rendered  against  the  defendant,  who  appealed. 

We  have  come  to  the  conclusion  that  the  district  court  had  not  juris- 
diction of  the  cause.  It  certainly  involves  the  examination  and  cor- 
rection of  the  tutor's  accounts,  and  as  set  out  is  virtually  an  opposi- 
tion to  said  accounts,  which  are  in  the  probate  court,  and  of  which  the 
parish  court  has  jurisdiction,  although  the  amount  involved  exceeds 
five  hundred  dollars.    Const.  87,  88. 

By  the  allegations  in  the  petition  the  said  annual  accounts,  or  some 
of  them,  were  homologated  by  the  probate  court,  and  the  opposition  to 
them  must  be  made  in  the  same  tribunal. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  the  exception  to  the  jurisdiction  be  maintained  and  the  suit  dis- 
missed, with  costs  in  both  courts. 
39 
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No.  4584. 

Mart  C.  Winter  and  Husband  v.  H.  Tounoir,  Public  Administra-     ~:«~«ii' 
tor,  and  New  York  Warehouse  and  Security  Company.  ' 

Act  No.  95,  approved  Karch  8, 1869,  waa  passed,  as  its  title  annonnoes,  to  carry  into  effect 
article  123  of  the  State  constitution  of  1868.  The  Judgment  which,  In  this  instance,  is  the 
act  of  ad^jadioation,  stipnlating  the  amoimt  of  the  property  held  in  common  with  a  minor 
and  adjudicated  to  her  mother,  was  duly  recorded  in  the  book  oi  mortgages,  and  was  a 
compliance  with  the  said  law. 

The  prescription  of  ten  years  set  up  by  defendants  does  not  apply  to  said  Judgment  of  adju- 
dication. The  judgment  is  not  and  was  never  intended  by  the  law  to  be  a  judgment  for 
money  against  the  natural  tutrix,  upon  which  execution  could  issue  in  favor  of  the  minor. 

The  amount,  however,  of  plaintiff's  claim,  so  far  as  secured  by  mortgage,  must  be  reduced, 
as  it  is  shown  that  a  portion  of  it  was  for  the  price  of  slaves  adjudicated  with  lands.  It 
was  a  sale,  the  price  of  which  is  still  unpaid.  The  question  has  already  been  settled  by 
this  court,  and  is  now  jurisprudence. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.    Butler,  J.    Farrar  dt  Montgomery,  for  plaintiff  and  appel- 
lant.   Edward  Phillips ,  for  defendants  and  appellees. 
-    Howell,  J.    This  is  a  suit  to  enforce  a  minor's  rights  of  mortgage 
upon  property  in  the  hands  of  a  third  person. 

John  C.  Clark,  the  father  of  plaintiff,  died  in  1853,  leaving  a  widow, 
her  mother,  two  minor  children,  and  a  considerable  estate,  all  commu- 
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nity  property.  One  of  the  ohildren  died  soon  after,  and  on  twenty- 
eighth  March,  1855,  judgment  was  rendered  and  signed,  adjudicating 
all  the  property  to  the  widow  at  the  appraised  value,  which  judgment 
was  recorded  on  twenty-second  June,  1868. 

On  first  February,  1859,  the  widow  sold  the  land  to  one  Mrs.  Stirling, 
who  assumed  to  pay  the  amount  due  the  minor  at  her  majority,  to  the 
extent  of  $20,000,  with  six  per  cent,  interest,  and  stated  to  be  '*  secured 
by  the  tacit  mortgage,  accorded  by  law."  This  act  of  sale  was  not 
recorded  until  the  eighteenth  June,  1866,  when  it  seems  to  have  been 
recorded  in  the  book  of  mortgages,  and  was  reinscribed  on  eleventh 
December,  1869. 

On  the  twentieth  May,  1859,  the  widow  filed  an  account,  showing  the 
sum  due  the  minor  to  be  $9688  95,  and  on  the  ninth  of  June,  of  that  year, 
this  account  was  homologated,  and  the  judgment  signed.  This  judg- 
ment is  not  recorded. 

On  the  nineteenth  January,  1866,  prior  to  the  recording  of  the  act  of 
sale  from  Mrs.  Clark  to  Mrs.  Sterling,  the  latter  mortgaged  the  said 
land  to  one  R.  6.  Hill^  who  transferred  the  mortgage  notes  to  the  New 
York  Warehouse  and  Security  Company,  one  of  these  defendants.  In 
this  act,  which  was  recorded  on  seventh  February,  1866,  is  a  recital  of 
the  minor's  mortgage,  as  existing,  for  $12,489  59,  with  six  per  cent, 
interest  from  February  1,  1859,  as  fixed  by  judgment,  and  payable  at 
the  majority  of  the  minor,  then  about  fifteen  years  old. 

After  this,  to  wit,  on  eighteenth  June,  1866,  as  above  stated,  the  act 
of  sale  from  Widow  Clark  to  Mrs.  Sterling,  of  first  February,  1859,  was 
recorded  in  the  mortgage  book,  and  reinscribed  December  11, 1869.  On 
twenty-fifth  April,  1868,  the  said  land  was  sold  at  Marshal's  sale,  ander 
foreclosure  of  the  Hill  mortgage,  and  purchased  by  the  New  York 
Warehouse  and  Security  Company,  holder  of  the  notes,  the  mortgage 
certificate  furnished  at  the  time,  reciting  the  minor's  mortgage,  as 
existing,  for  $20,000,  and  by  special  instruction  it  was  not  erased  upon 
recording  the  purchaser's  title.  On  the  twenty-second  June,  following 
(1868),  the  judgment  of  twenty-eighth  MaVch,  1855,  homologating  the 
adjudication  of  the  community  property  to  the  widow  was  recorded,  as 
already  stated.  And  on  the  sixteenth  October,  1869,  an  extract  of  the 
inventory  of  Mrs.  Clark,  deceased,  made  on  the  tweoty-seventh  April, 
1861,  was  recorded. 

The  principal  question  presented  is,  has  the  minor's  mortgage  been 
preserved  t 

She  ralies  on  the  recording  of  the  judgment  of  adjudication,  the 
abstract  of  inventory  of  Mrs.  Clark's  succession,  and  act  of  sale  firom 
Mrs.  Clark  to  Mrs.  Sterling,  showing  an  acknowledgment  of  $20,000 
due  the  minor  and  secured  by  mortgage. 

Section  six  of  act  No.  95  of  1869,  approved  March  8  (session  acts,  p. 
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115),  provides:  '*That  when  mortgageable  property  has  been  adjudi- 
cated to  either  parent  of  the  minor,  the  act  of  a^adication  shall  be 
recorded  in  the  book  of  mortgages  in  the  parish  in  which  the  property 
is  situated,  and  it  shall  operate  a  mortgage  and  vendor's  privilege ;  the 
amount  of  the  value  of  the  property,  as  stipulated  in  the  act,  shall 
operate  a  mortgage  against  such  property  in  favor  of  the  minor ;  and 
no  such  adjudication  shall  have  any  legal  or  binding  effect  until  such 
record  is  made." 

This  statute  was  passed,  as  its  title  announces,  to  carry  into  effect 
article  123  of  the  constitution  of  1868,  which  made  it  the  duty  of  the 
Legislature  to  provide  by  law  for  the  registration  and  preservation  of 
tacit  mortgages  then  existing  in  favor  of  minors  and  others,  as  well 
as  any  subsequently  drising  or  created.  The  judgment,  which,  in  this 
instance,  is  the  act  of  adjudication,  stipulating  the  amount  of  the 
property  held  in  common  with  the  minor  and  abjudicated  to  the 
motlier,  was  duly  recorded  in  the  book  of  mortgages,  and  was,  we 
think,  a  compliance  with  the  said  law. 

There  can  be  no  question  that  the  mortgage  existed  up  to  January, 
1870,  in  favor  of  the  said  minor,  under  the  laws  and  jurisprudence 
iJieu  in  force,  and  it  was  only  a  question  of  preservation  or  perpetua- 
tion, as  contemplated  by  the  constitution,  prior  to  the  first  day  of 
January,  1870.  We  must  think  that  it  was  preserved  and  perpetuated 
by  the  compliance  witii  the  above  law  as  stated.  What  the  law  directed 
to  be  done  in  such  a  case,  was  done,  and  the  rights  of  the  minor  in 
this  respect  were  protected. 

The  prescription  of  ten  years,  set  up  by  defendants,  does  not  apply 
to  this  judgment  of  adjudication.  The  judgment  is  not,  and  was  never 
intended  by  the  law  to  be  a  judgment  for  money  against  the  natural 
tutrix  upon  which  execution  could  issue  in  favor  of  the  minor.  Nor  is 
the  claim  of  the  plaintiff  prescribed.  The  amount,  however,  so  far  as 
secured  by  mortgage,  must  be  reduced,  as  it  is  shown  that  a  portion  of 
it  was  for  the  price  of  slaves  adjudicated  with  the  land.  It  was  a  sale, 
the  price  of  which  is  still  unpaid. 

This  question  has  already  been  settled  by  this  Court,  and  is  now 
jurisprudence.     See  21  An.  537,  643,  661. 

The  proportion  of  the  slave  to  other  property  was  as  thirty-five  is 
to  thirty- two — a  fraction  more  than  one-half.  The  amount  due  the 
minor  on  twentieth  May,  1859,  was  $9688  95.  The  proportion  we 
ascertain  to  be  enforceable  is  $4420  with  five  per  cent,  interest  from 
said  date,  and  for  which  the  plaintiff  should  have  the  right  of  mort- 
gage upon  the  property  described  in  her  petition,  this  being  the  only 
matter  brought  up  by  this  appeal,  the  plaintiffs  having  appealed 
from  the  judgment  in  favor  of  the  New  York  Warehouse  and  Security 
Company. 
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It  is  therefore  ordered  that  the  jadgment  appealed  from  be  reversed, 
and  it  is  now  ordered  that  the  plaintiff,  Mary  Clark,,  wife  of  William  S. 
Winter,  be  decreed  to  have  a  legal  mortgage  on  the  following  de- 
scribed tracts  of  land  acquired  b^^  the  New  York  Warehouse  and  Se- 
cnrity  Company  at  judicial  sale  on  twenty -fifth  April,  1868,  and  now 
in  their  possession,  to  wit :  All  of  lots  number  forty-nine  and  fifty, 
and  so  much  of  lots  number  fifty-one,  fifty-two  and  fifty-three  as  lies 
south  of  a  line  drawn  from  the  front  corner  of  lots  fifty-three  and 
fifty-four  to  the  rear  corner  of  lots  fifty  and  fifty -one;  also  so  much  of 
section  seventy-six  as  is  found  south  of  the  east  and  west  dividing  line 
of  the  same,  west  of  the  south-east  eighty-acre  lot  and  north  of  a  line 
running  due  east  from  the  back  corner  of  lots  forty-eight  and  forty- 
nine,  all  in  township  four,  of  range  eight  east,  in   the  Southeastern 
Land  District,  in  the  parish  of  Pointe  Coupee — the  whole  tract  above 
described  containing  in  all  six  hundred  and  twelve  acres  more  or  less. 
And  also  the  following  described  tracts  of  land  on  the  west  bank  of 
Bayou  Fordoche,  purchased  by  J.  C.  Clark  from  James  K.  Harris,  viz : 
lots  or  sections  eighteen,  twenty  and  twenty-one  in  township  four, 
range  eight  oast,  containing  1138.85  acres,  situated  on  Bayou  For- 
doche,  in  said  parish,  and  that  the  same  may  be  ordered  to  be  seized 
and  sold  to  pay  and  satisfy  the  above  sum  and  interest,  with  costs  in 
both  courts. 


Wtly,  J.,  dmenting*  In  1853,  John  C.  Clark,  the  father  of  the 
plnintiff,  died  in  the  parish  of  Pointe  Coupee,  leaving  a  surviving 
wiaow  and  community  property  consisting  of  a  plantation  and  slaves 
inventoried  at  $67,113  25.  In  1855,  this  community  property  was 
adjudicated  to  Mrs.  Clark,  the  mother  of  the  plaintiff,  according  to  the 
provisions  of  article  333  of  the  Code  of  1825. 

In  1859,  Mrs.  Clark  sold  the  plantation  to  Mrs.  Maiy  C.  Sterling, 
who  subsequently  mortgaged  it  for  $75,000  to  Richard  B.  11  ill.  This 
mortgage  was  subsequently  transferred  to  the  defendant,  the  New  York 
Warehouse  and  Security  Company,  who  purchased  the  plantatioD 
under  the  foreclosure  of  said  mortgage. 

In  May,  1859,  Mrs.  Clark  filed  her  final  account,  showing  that 
$968S  95  were  due  the  plaintiff,  her  minor  daughter,  after  paying  all 
the  debts  of  the  community. 

The  plaintiff,  Mary  Clark,  having  been  emancipated  by  marriage, 
brought  this  suit  against  H.  Toumoir,  the  legal  representative  of  the 
succession  of  her  mother,  and  against  the  New  York  Warehoase  and 
Security  Company,  to  recover  judgment  for  the  amount  due  her  from 
the  succession  of  her  father,  and  to  enforce  her  mortgage  pn  the  plan- 
tation held  by  the  New  York  Warehouse  and  Security  Company. 

The  court  gave  judgment  as  prayed  for  against  the  legal  represents- 
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tive  of  the  saccessioD  of  the  mother  of  the  plaintiff,  but  refased  to 
'recognize  and  enforce  the  tacit  mortgage  on  the  plantation.  From  this 
part  of  the  judgment  plaintiff  appeals. 

I  think  the  registry  of  the  act  of  adjudication  of  the  community 
property  pursuant  to  article  338  Civil  Code,  prior  to  the  first  of  January, 
1870,  was  a  sufficient  compliance  with  the  registry  laws  and  the  Con- 
stitution of  1868^  and  that  it  continued  in  force  the  mortgage  of  the 
plaintiff  against  her  mother,  her  tutrix,  to  secure  the  sum  due  her 
resulting  from  said  adjudication. 

But  the  defendant,  the  New  York  Warehouse  and  Security  Company, 
the  present  owners  of  the  plantation  affected  by  this  tacit  mortgage, 
-contends  that,  as  the  common  property  adjudicated  to  the  mother  of 
the  plaintiff  was  land  and  slaves,  the  court  can  not  enforce  the  claim 
of  the  plaintiff  without  enforcing  a  debt  in  part  for  slaves,  in  contra- 
vention of  the  jurisprudence  of  this  State,  which  requires  debts  of 
-this  character  to  be  reduced  to  the  extent  of  the  consideration  thereof 
not  for  slaves.  I  think  this  is  an  objection  that  this  defendant  can  not 
set  up  ;  because  the  bases  of  plaintiffs*  demand  are  the  judgment  ad- 
judicating the  common  property  in  1855,  and  the  judgment  homolo- 
gating her  mother's  final  account  of  administration  in  May,  1859, 
which  judgments  existed  prior  to  the  mortgage  debt,  under  which 
the  defendant,  the  New  York  Warehouse  and  Security  Company, 
4kcquired  the  property. 

It  is  well  settled  that  a  creditor  whose  claim  arises  subsequent  to  the 
rendition  of  a  judgment  can  not  demand  its  nullity  for  want  of  consid- 
-eration  of  the  debt  on  which  it  was  based,  or  for  any  other  cause. 

It  is  only  creditors  whose  claims  existed  at  the  time  of  the  rendition 
of  the  judgment,  or  who  had  an  adverse  interest,  that  could  be  injured 
by  it;  therefore  they  only  can  demaud  its  nullity. 

When  these  judgments  were  rendered,  upon  which  plaintiff's  action 
is  based,  the  New  York  Warehouse  and  Security  Company  had  no 
•adverse  claim  whatever,  because  the  mortgage  debt  under  which  they 
bought  the  property  was  not  then  in  existence. 

In  the  case  of  Silliman  it  was  held  that  the  objection  to  the  slave 
consideration  of  the  debt  upon  which  a  judgment  is  based,  can  not  be 
raised  by  one  whose  claim  arose  subsequent  to  the  rendition  of  said 
judgment. 

The  judgment  in  this  case,  as  against  the  legal  representative  of 
the  succession  of  the  mother  of  the  plaintiff,  can  not  be  disturbed, 
because  no  appeal  has  been  taken  therefrom. 

The  judgment  adjudicating  the  common  property,  pursuant  to  article 
336  C.  C,  is  not  a  money  judgment  in  the  meaning  of  section  2831  of 
the  Revised  Statutes  of  1870,  nor  is  the  judgment  homologating  the 
.account  filed  by  the  mother  of  the  plaintiff;   therefore  the  prescription 
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of  ten  years,  pleaded  in  bar  thereof,  is  inapplicable.  Wade  v,  Caspari, 
24  An.  211,  is  cited  as  authority  to  the  conti*ary,  but  an  examination  of 
that  case  will  show  that  it  is  not  like  the  one  before  as. 

There,  the  court  applied  prescription  to  a  money  judgment  obtained 
by  a  tutor  against  his  predecessor,  who  had  been  removed.  Here,  the 
tutrix  causes  the  common  property  to  be  syndicated  to  her,  pursuant 
to  article  338  0.  C,  and  she  procures  the  homologation  of  her  floal 
account  as  administratrix.  There  was  no  money  in  these  judgments 
that  the  tutrix  was  then  called  upon  to  surrender^  on  the  contrary,  it 
was  her  duty  to  retain  it  until  the  termination  of  the  tutorship.    These  , 

judgments  were  clearly  not  prescriptible.  I 

I,  therefore,  dissent  from  that  part  of  the  decision  of  the  majority  of 
the  court  reducing  the  claim  of  the  plaintiff  on  account  of  the  slave 
consideration  of  part  of  the  debt. 

Rehearing  refused. 


No.  4761. 

State  of  Louisiana,  ex  rel.  J.  Hays,  v.  Judge  of  the  Fifth  Dis- 
trict Court,  Parish  of  Orieans. 

If  the  appellant,  when  called  on,  does  not  adduce  proof  affirmatiTely  to  show  that  his  surety 
is  good,  and  no  evidence  to  impeach  him  is  oflfered,  it  is  now  the  Juiisprndence  of  this 
court  that  the  Jndge  a  quo  can  not  pronounce  him  to  be  insufficient  and  order  execution 
to  issue. 

Some  proof  is  necessary  to  destroy  the  presumption  of  sufficiency  arising  from  the  aec^' 
ance  of  the  bond,  with  the  surety  signing  it. 

APPLICATION  for  a  writ  of  Prohibition  directed  to  E.  N.  CuUtm, 
judge  of  the  Fifth  District  Court,  parish  of  Orleans.    B.  B,  Far- 
man,  for  relator. 

Hgw£li<,  J.  The  only  question  presented  in  this  proceeding  iS) 
whether  or  not  the  lower  court  can  order  the  execution  of  a  judgment, 
from  which  a  suspensive  appeal  has  been  taken,  because  the  appellant 
fails  to  produce  and  justify  his  surety  on  the  trial  of  a  rule  taken  by 
the  appellee  for  the  purpose  of  testing  the  sufficiency  of  the  bond* 
Or,  in  other  words,  if  when  called  on,  the  appellant  does  not  addnce 
proof  affirmatively  to  show  that  his  surety  is  good,  and  no  evidence  to 
impeach  him  is  offered,  can  the  lower  jndge  presume  him  to  be  insnffi- 
cient,  and  order  execution  to  issue  ? 

It  is  now  the  jurisprudence  of  this  court  that  he  can  not,  becaufie 
some  proof  is  necessary  to  destroy  the  presumption  arising  from  the 
acceptance  of  the  bond  with  the  surety  signing  it.  See  22  An.  592;  23 
An.  714. 

It  is  therefore  ordered  that  the  prohibition  herein  be  made  per- 
petual with  costs,  and  without  prejudice  to  appellee's  right  to  impeaeb 
the  surety  on  the  appeal  bond. 
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■mancipation  gave  to  the  slave  his  dvil  li^ts,  and  a  contract  of  marriage,  legal  and  validr 
by  the  consent  of  the  master  and  moral  assent  of  the  slave,  althoagh  dormant  daring  the 
slavery  of  the  itarties,  produced,  from  the  moment  of  their  freedom,  all  the  effects  which 
resolt  from  snoh  contract  among  free  persons. 

Bat  the  marriage  which  was  to  prodace  these  civil  resalts  most  have  existed  at  the  time  the 
emancipation  took  place.  If  the  marriage  was  dissolved  before  emancipation,  the  parties' 
rights  were  no  longer  dormant ;  they  were  dead ;  and  the  snbseqaent  emancipation,  as  it 
conld  not  reenscitate  the  marriage,  ooald  prodace  none  of  the  civil  fruits  which  are  tha 
resalts  of  a  civil  marriage. 

APPEAL  from  the  Probate  Coarty  parish  of  St.  Martin.    Faurnet,  J. 
DeBlane  dt  Perry,  for  plaiDtiffs  and  appellants.    FeUx  VoorMes  and 
B,  8iman,  for  defendants  and  appellees. 

MoRQAN,  J.  Magdeline  Vinoent,  by  what  purports  to  be  a  nnncapa- 
live  testament  by  public  act,  instituted  Auguste  Fontenette  her  uni- 
versal legatee.  Auguste  and  Joseph  Pierre  allege  that  they  are  the 
nephews  of  Magdeline  Vincent.  They  ask  to  be  recognized  as  her 
heirsy  and  that  her  will  be  declared  a  nullity.  The  exception  is,  that 
plaintiffs  are  not  the  legitimate  issue  of  Magdeline'Vlncent's  brother, 
through  whom  they  claim,  and  can  not,  therefore,  attack  the  will. 

The  plaintiffs  and  the  testatrix  were  born  slaves.  Magdeline  Vin- 
cent's husband  died  a  slave,  and  so  did  the  mother  of  these  plaintiffs. 
Their  father  purchased  his  freedom.  Both  their  father  and  mother 
died  before  the  war. 

Plaintiffs  claim  that  their  father  and  mother  having  been  married 
according  to  the  forms  prescribed  by  the  law  in  regard  to  persons  of 
their  class,  their  subsequent  emancipation  gives  to  the  marriage  of 
their  parents  a  civil  effect  which  it  would  not  otherwise  have  had,  and 
confers  upon  them  the  title  of  legitimacy,  and  the  consequent  right  of 
inheritance.  It  is  established  that  their  father  and  mother  lived 
together  as  husband  and  wife,  with  the  consent  of  their  masters. 

By  the  law  as  it  was  at  the  time  when  slavery  existed,  slaves  coald 
make  no  contract,  except  with  reference  to  their  freedom.  They  could 
not  marry,  except  with  the  consent  of  their  masters,  and  their  mar- 
riage produced  none  of  the  civil  effects  which  result  from  such  a  con- 
tract. They  could  transmit  nothing  by  succession  or  otherwise,, 
except  that  what  they  might  have  inherited  from  free  persons,  had 
they  been  free,  might  pass  through  them  to  such  of  their  descendants 
as  might  have  acquired  their  liberty  beloru  the  inheritance  fell  ta 
them.     C.  C.  174,  176,  182. 

Marriage  is  a  civil  contract;  legitimation  is  the  result  of  that  con- 
tract; the  right  of  inheritance  is  also  the  result  of  it.  These  are  the 
civil  effects  of  the  contract. 

It  has  been  held  that  emancipation  gives  to  the  slave  his  civil  rights. 
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and  that  a  contract  of  marriage,  legal  and  valid  by  the  consent  of  the 
master  and  moral  assent  of  the  slave,  from  the  moment  of  freedom, 
^kUhoagh  dormant  daring  the  slavery,  produces  all  the  effects  which 
>resalt  from  such  contract  among  free  persons.  Girod  v.  Wells,  6  Mar« 
tin,  559.  This  doctrine  we  do  not  deny  or  controvert.  Bat  we  think 
that  the  marriage  which  is  to  prodace  these  civil  results  mast  exist  at 
the  time  the  emancipation  takes  place.  In  this  case  the  marriage  was 
dissolved  before  emancipation.  The  parties'  rights,  therefore,  were 
not  dormant;  they  were  dead;  and  the  sabseqaent  emancipation,  as  it 
could  not  resuscitate  the  marriage,  could  produce  none  of  the  civil 
fruits  which  are  the  results  of  a  civil  marriage. 

The  legitimation,  then,  of  these  plaintiffs  became  impossible  as  a 
Tesult  of  marriage,  by  the  death  of  one  of  their  ancestors.  They  can 
not,  therefore,  claim  to  be  legitimate  heirs;  and  as  it  is  only  by  reason 
of  their  possessing  this  status  that  they  can  attack  Magdeline  Vincent's 
will,  it  follows  that  the  exception  taken  against  them  was  properly 
maintained,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Taliaferro,  J.,  dissenting.  The  plaintiffs,  claiming  to  be  the  legal 
beirs  of  one  Magdeline  Vincent,  bring  this  suit  against  Auguste  Fonte- 
nette, to  recover  the  succession  of  Magdeline  in  his  possession,  the 
ownership  of  which  he  claims  as  universal  legatee  under  her  act  of 
last  will,  duly  probated  and  ordered  to  be  executed.  The  plaintiffs 
«eek  in  this  action  to  have  the  will  of  Magdeline  annulled  and  to  be 
recognized  as  her  legal  heirs.  The  defendant,  by  exception,  denies 
that  the  plaintiffs  are  the  legal  heirs  of  Magdeline  Vincent;  that  they 
have  any  right  to  her  succession ;  and,  having  no  interest  in  setting 
aside  her  last  will  and  testament,  they  have  no  cause  of  action. 

The  exception  was  sustained,  judgment  rendered  in  favor  of  the 
defendant,  and  the  suit  dismissed. 

The  pretensions  of  these  plaintiffs  are  resisted  on  the  ground  that 
by  the  laws  that  existed  in  Louisiana  prior  to  emancipation  they  were 
incapable  of  inheriting  property ;  that  no  legal  marriage  did  or  could 
take  place  between  their  parents,  and  therefore  they  were  not  legiti- 
mate heirs,  and  were  incapable  of  being  legitimated. 

A  solution  of  the  question  presented  mast  be  sought  for  in  the  proper 
construction  to  be  given  to  the  one  hundred  and  eighty-second  article 
of  the  Code  of  1825,  interpreted  in  reference  to  the  changed  condition 
of  tlie  plaintiffs  by  emancipation. 

The  father  of  these  plaintiffs  was  a  slave,  who  acquired  his  freedom 
and  died  before  the  abolishment  of  slavery  in  this  country,  possessed 

of  a  small  amount  of  property.    Their  mother  died  a  slave ;  .her  death 

/ 
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preceding  that  of  the  father.  Magdeline  Yincent  was  the  sister  of 
Pierre,  the  father  of  the  plaintifEs.  She,  it  appears,  originally  a  slave, 
had  daring  the  existence  of  slavery  become  free,  and  at  the  death  of 
Pierre  sacceeded  as  heir  to  his  small  succession.  She  died  in  1869, 
leaving  a  will,  by  which  she  constitated  Aagnste  Fontenette  her 
aniversal  legatee.  The  status  of  the  plaintiffs  was  that  of  slaves  up 
to  the  time  of  the  general  emancipation. 

Magdeline  Vincent,  as  we  have  seen,  had  become  free  previous  to 
the  general  emancipation,  and  by  that  event  Auguste  and  Joseph 
Pierre  acquired  the  status  of  free  persons.  This  was  their  condition 
4it  the  time  of  the  decease  of  Magdeline  in  1869.  They  were,  there- 
fore, capable  of  inheriting  from  her,  unless  there  existed  at  that  time 
some  legal  disability  other  than  that  which  previously  existed  on 
account  of  their  being  slaves.  The  question  of  their  legitimacy  is  the 
principal  one  to  be  determined. 

The  cohabitation,  by  their  own  consent  and  by  the  permission  of 
their  master,  of  a  man  and  woman  who  were  slaves,  was  termed  by 
the  one  hundred  and  eighty- second  article  of  the  Code  of  1825  a  mar- 
riage. The  words  of  that  article  are :  *'  Slaves  can  not  marry  without 
the  consent  of  their  masters,  and  their  marriages  do  not  produce  any 
-of  the  civil  effects  which  result  from  such  contract." 

A  marriage  thus  entered  into  possessed  all  the  efficacy  which  could 
liave  been  imparted  to  it  had  it  been  accompanied  with  more  ceremo- 
nies and  formalities.  The  interposition  of  a  priest  or  minister  of  the 
Oospel  to  pronounce  the  formulas  of  uniting  persons  in  wedlock  could 
ihave  conferred  upon  slaves  enteriog  into  that  state  no  greater  rights 
or  privileges.  It  would  seem,  then,  that  the  objection  opposed  to  these 
plaintiffs,  that  their  parents  were  not  married  according  to  law,  is  not 
well  taken,  inasmuch  as  in  their  case  all  the  requisites  necessary  to 
constitute  marriage  were  complied  with.  The  sense  in  which  we  are 
to  understand  the  provisions  of  article  one  hundred  and  eighty -two  of 
the  Code  of  1825,  would  seem  to  be  that  the  marriages  of  slaves  do 
Dot,  during  the  condition  of  the  parties  as  slaves,  produce  any  of  the 
civil  effects  which  result  from  such  contract.  In  other  words,  that  the 
•civil  rights  resulting  frnm  the  marriage  of  slaves  were,  during  the 
period  they  occupied  that  status,  dormant  and  inoperative;  but  on 
passing  out  of  that  status  into  the  opposite  one  of  freedom,  those 
fights  revived  and  became  effective. 

In  the  case  of  Girod  v.  Wells,  6  Martin's  Reports,  page  559,  it  was 
announced  by  Judge  Matthews,  the  organ  of  the  court,  that  *'it  is 
'Clear  that  slaves  have  no  legal  capacity  to  assent  to  any  contract. 
Witli  the  consent  of  their  masters  they  may  marry,  and  their  moral 
power  to  agree  to  such  a  contract  or  connection  as  that  of  marriage 
<ean  not  be  doubted;  but  whilst  in  a  state  of  slavery  it  can  not  produce 
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aDy  civil  effect,  because  slaves  are  deprived  of  all  civil  rights.  Enuui- 
cipation  gives  to  the  slave  his  civil  rights,  and  a  contract  of  marriage, 
legal  and  valid  by  the  consent  of  the  master  and  moral  assent  of  the 
slave,  from  the  moment  of  freedom,  although  dormant  daring  the 
slavery,  produces  all  the  effects  which  result  from  such  contract  amoDg 
free  personn." 

It  is  clearly  shown  that  the  father  and  mother  of  the  plaintiffs  lived 
together  on  the  plantation  of  their  former  owner  as  man  and  wife, 
according  to  the  general  custom  of  slaves  at  that  period ;  that  they 
were  so  recognized  by  their  master  and  by  their  acquaintances,  white 
and  black,  in  the  neighborhood ;  that  Pierre  and  Magdeline  were  re- 
puted brother  and  sister,  and  as  between  themselves  they  recognised 
that  relation.  It  is  likewise  shown  that  the  plaintiffs  were  recognized 
by  their  owner  and  generally  by  others  acquainted  with  them  as  the 
children  of  Pierre  and  his  wife,  their  mother.  It  is  shown  that  the 
general  custom  among  the  slave  population  in  the  matter  of  marriage 
was  to  obtain  the  consent  of  the  master  and  mistress,  and  live  together 
in  the  relation  to  each  other  of  husband  and  wife.  The  iormaJity  of  a 
marriage  ceremony  by  a  priest  or  other  person  authorized  to  solemnize 
marriage  was  sometimes  resorted  to,  but  this  was  by  no  means  a  gene' 
ral  usage.  In  the  great  majority  of  cases  the  simple  agreement  of  Uie 
parties  themselves  to  form  the  relation  of  husband  and  wife,  followed 
by  the  consent  of  the  master  or  of  the  master  and  mistress,  constituted 
marriage  among  the  slave  population  of  the  State. 

Article  182  of  the  Civil  Code  of  1825  declared  that  ''slaves  can  not 
marry  without  the  consent  of  their  masters,  and  their  marriages  do  not 
produce  any  of  the  civil  effects  which  result  from  such  contract.''  A 
solution  of  the  question  presented  must  be  sought  for  in  the  proper 
construction  to  be  given  to  this  article  of  the  Code,  interpreted  in 
reference  to  the  changed  condition  of  the  parties  by  emancipation. 

The  plaintiff^)'  parents  were  married  in  the  manner  the  law  per- 
mitted marriages  to  take  place  between  persons  in  their  condition  of 
life.  The  civil  rights  resulting  from  marriage  between  white  people 
did  not  accrue  from  their  marriage  at  the  time  it  took  place  becaose 
these  rights,  from  motives  of  policy  then  existing,  were  withheld. 
Afterwards,  when  the  motives  which  prompted  the  prohibition  ceased, 
the  disabilities  ceased  also.  Cessante  raUone  cessat  et  ipsa  lex.  Daring 
the  state  of  slavery  the  rights  and  benefits  arising  from  marriage  were, 
in  their  case,  suspended.  At  the  termination  of  slavery  these 
rights  and  advantages  were  developed  and  took  effect.  They  accrued 
to  the  benefit  of  the  heirs  who,  by  the  general  emancipation,  became 
free,  although  their  parents  did  not  survive  the  period  of  slavery.  The 
heirs  became  legitimated  and  capacitated  to  receive.  They  inherit 
from  Magdeline  Vincent,  through  their  father,  whose  succession  waa 
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taken  by  her,  the  acknowledged  sister  of  Pierre,  and  who  acknowl- 
edii^d  his  children  as  her  nephews.  Civil  Code  of  1825,  articles  176 
and  945. 

Bat  it  is  urged  that  by  the  statute  of  1868  (No.  210,  page  — ,  of 
Statutes  of  1868)  provision  was  made  for  persons  of  this  unfortunate 
class,  enabling  them  to  legalize  private  or  religious  marriages  upon 
complying  with  certain  formalities  within  two  years  from  the  passage 
of  the  act;  and  that  the  enactment  of  this  statute  shows  that  it 
was  never  the  intention  of  the  Legislature  to  sanction  a  marriage 
entered  into  merely  by  the  consent  of  the  master  and  not  followed  out 
and  perfected  by  a  solemnization  of  some  sort.  This  act,  I  conceive, 
came  in  aid  of  persons  whose  cohabitation  had  never  been  sanctioned 
by  any  proceeding  which  the  law  recognizes  as  marriage.  It  applied 
to  all  persons  whether  free  or  bond,  white  or  black.  Besides,  it  is  not 
for  the  Legislature  to  divest  rights  acquired  from  any  form  of  marriage 
recognized  by  law. 


No.  4776. 

State  ex  rel.  Mrs.  Jane  D'Arot  v.  Judge  of  the  Fourth  District 

Court,  Parish  of  Orleans,  et  als. 

The  question  whether  the  rehbtor  in  this  case  had,  as  owner  of  an  urban  lot  of  ground,  the 
right  to  build  a  wall  or  fence  on  her  own  property  for  her  own  profit  and  convenience, 
involves  a  larger  interest  than  the  Ave  hundred  dollars  damages  claimed  by  her  next 
neighbor  as  resulting  from  the  erection  of  said  wall  or  fence,  and  therefore  a  suspensive 
appeal  lies  to  this  court  from  a  Judgment  rendered  against  relator.  It  is  a  question  con- 
cerning the  ownership  of  property  and  its  enjoyment,  and  may  involve  the  entire  value 
of  the  property  on  which  the  wall  or  ience  is  built. 

APPLICATION  for  writs  of  mandamus  and  prohibition  directed  to 
B,  L,  Lynch,  Judge  of  the  Fourth  District  Court,  parish  of  Or- 
leans. Ooiton  ^  Levy,  for  relator.  B,  L.  Lyneh,  in  propria  per$ana, 
lUohard  Shaekelfordf  for  Andrew  Parle. 

Morgan,  J.  The  relator,  it  appears,  is  the  owner  of  a  house  and 
lot  of  ground  within  the  corporate  limits  of  this  city,  in  which  she 
resides.  Upon  her  own  lot  she  caused  a  high  fence  to  be  erected, 
which  prevents  her  house  and  premises  from  being  overlooked  by  her 
neighbor,  Parle.  For  exercising  what  she  considered  this  act  of  owner- 
•abip  Parle  brought  suit  against  her  for  five  hundred  dollars  damages, 
for  which  he  had  judgment.  From  this  judgment  the  relator  asked 
for  an  appeal  to  this  court,  which  was  refused,  on  the  ground  that  the 
sum  claimed  in  Parle's  petition  does  not  come  within  our  appellate 
Jarisdiction. 

In  our  opinion  the  claim  he  presents  is  not  one  exclusively  for  an 
insignificant  sum  of  money.  It  is  the  assertion  of  a  right  which  con- 
-eerns  the  ownership  of  property  and  its  enjoyment.    It  is  to  be  deci- 
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siye  of  the  qaestion  whether  or  no  the  proprietor  of  a  house  cao  proteet 
himself  and  his  family  from  public  view,  and  their  interior  domestie 
life  from  the,  perhaps,  impertinent  overlookiDg  of  his  neighbor; 
whether  he  must  have  his  family  subjected  to  view  the  behavior  of  his 
neighbor  in  his  own  house,  however  scandalous  such  behavior  may  be, 
whenever  they  go  to  their  windows,  with  the  alternative  of  being  com- 
pletely  blocked  out  from  air  and  light ;  whether,  in  short,  a  man  may 
enjoy  in  peace  and  comfort  what  he  has  acquired  by  toil. 

It  involves,  also,  the  right  of  the  owner  to  build  a  wall  on  his  own 
property,  for  his  own  profit  or  convenience,  without  incurring  the  obli- 
gatioD  of  paying  damages  therefor.  It  may.  indeed,  and  in  many 
cases  certainly  would,  involve  the  entire  value  of  the  property  upon 
which  the  wall  or  fence  is  built. 

When,  therefore,  Parle  attacked  Mrs.  D'Arcy  because  she  exercised 
this  right,  he  put  at  issue  something  which  involved  a  larger  interest 
than  five  hundred  dollars.  In  point  ot  fact  he  set  up  a  revolving  daim 
for  five  hundred  dollars,  to  be  prosecuted  against  his  neighbor  as  often 
as  the  first  one  should  be  satisfied,  or  as  long  as  she  prefers  her  privacy 
to  his  scrutiny.  The  rights  of  property,  its  use  and  enjoyments,  are 
of  too  much  consequence  to  be  thus  trifled  with. 

Let  the  rule  be  made  peremptory. 


No.  4781. 

* 

^  574      State  of    Louisiana  ez  rel.  Solomon  Silverstein,  v.  Judge  op 

THE  Fifth  District  Court,  Parish  of  Orleans. 

Where  all  otiJectionB  to  the  solvency  of  the  aarety  or  saretiea  on  the  snapensiye  appeal  bond 
were  walred,  and  no  controveray  waged  aa  to  the  aufficiency  of  the  bond  which  waa 
received  aa  execated  in  the  manner  required  by  the  order  of  the  court,  aaid  ooart  waa 
diveated  of  Joriadiction  over  the  caae,  and  the  anbaequent  prooeedlnga  under  the  rule  to 
ahow  caaae  why  the  anapenaive  appeal  ahonld  not  be  aet  aaide,  conaeqnently  withont 
eflfoot. 

APPLICATION  for  a  writ  of  prohibition,  directed  to  the  Judge  of 
the  Fifth  District  Court,  parish  of  Orleans.      T.  A.  Baril^ite,  for 
relator.    A,  L,  Tiasot,  Judge  of  the  Second  District  Court,  acting  in 
place  of  H.  N.  Cullam,  Judge  of  the  Fifth  District  Court,  parish  of 
Orleans. 
Taliaferro,  J.      The  relator  sets  forth  that,  in  a  suit  instituted 

against  him  by  certain  parties  to  dispossess  him  of  property  occupied 
by  him  under  lease  not  yet  expired,  a  judgment  was  rendered  against 
him  in  September,  1873,  ordering  him  to  vacate  the  premises  and 
deliver  the  same  to  the  plaintiffs ;  that  he  applied  to  tlie  court  which 
rendered  the  judgment  lor  a  suspensive  appeal,  which  was  granted 
within  ten  days  from  the  time  the  judgment  was  signed,  and  made 
returnable  to  this  Court  on  the  first  Monday  of  November,  1873,  con- 
ditioned that  the  relator  enter  into  bond,  with  good  and  sufBeienfc 
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security,  according  to  law,  which  he  avers  he  did  do  in  conformity 
with  the  order  of  the  court.  The  relator  camplains  that,  notwith- 
standing his  compliance  with  the  order  of  the  court  in  furnishing- 
security  on  his  bond,  the  sufficiency  of  which  was  not  contested,  a  rule- 
was  taken  on  him  to  show  cause  why  his  suspensive  appeal  should  not 
be  set  aside;  and,  upon  hearing,  the  same  was  made  absolute  and  the 
appeal  annulled  and  set  aside;  that  the  plaintiffs  thereupon  obtained 
an  order  of  the  court,  directed  to  the  sheriff,  to  eject  the  relator  froni> 
the  premises  in  conformity  with  the  judgment  appealed  from.  The 
relator  now  applies  to  this  Court  for  a  writ  of  prohibition  against  fur- 
ther proceedings  in  the  case,  and  for  an  order  to  the  court  a  qua  to 
send  up  the  appeal  taken  by  him  as  aforesaid. 

From  the  facts  that  appear  in  this  case,  we  think  the  relator  entitled 
to  the  relief  he  seeks ;  all  objections  to  the  solvency  of  the  surety  or 
sureties  on  the  appeal  bond  were  waived  and  no  conti*over8y  waged  as 
to  the  sufficiency  of  the  bond.  Having  received  the  bond  executed  in 
the  manner  required  by  the  order  of  the  court,  we  think  the  court  was- 
divested  of  jurisdiction  of  the  case,  and  the  subsequent  proceedings- 
under  the  rule  consequently  without  effect. 

It  is  therefore  ordered  that  a  writ  of  prohibition  issue  directing  the- 
judge  of  the  Fifth  District  Court  to  take  no  further  action  in  the  case 
numbered  4857,  entitled  Arnold  Ellis  et  al.,  Trustees,  v,  S.  Silverstein,. 
on  the  docket  of  said  court,  until  the  case  be  heard  on  appeal,  and 
that  he  be  ordered  to  send  up  to  this  court  the  appeal  granted  to  the- 
relator  in  said  case. 


No.  4723.  -^-  _ 

Hypolite  Mosst  v.  H.  H.  Harris,  Tax  Collector.  48  J40 

To  aathorize  a  writ  of  maadamoB,  there  mast  appear  a  speoifio  miniaterial  daty  which  the 
applicant  has  a  direct  right  or  interest  in  having  enforced. 

Where  the  pleadings  indicate  that  the  application  is  simply  to  obtain  a  judicial  order  in  favor 
generally  of  holders  of  a  certain  class  of  warrants,  and  not  to  secure  a  specific  right  to  a 
particular  party,  it  is  not  a  serious  contest,  and  not  a  case  for  a  mandamus. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw^ 
kmSf  J.    Kennard,  Howe  d  Frentisa,  for  plaintiff  and  appellant. 
^.  P.  Fieldj  Attorney  General,  for  respondent  and  appellee. 

Howell,  J.  The  relator,  who  resides  in  the  city  of  New  Orleans, 
alleges  that  ''he  is  the  lawtul  owner  and  holder  of  two  warrants, 
drawn  by  the  Auditor  of  Public  Accounts,  of  the  State  of  Louisiana, 
on  the  treasury  of  said  State,  for  $300  each,  for  the  salary  of  L.  B«. 
Watkins,  as  district  judge  (of  the  eighteenth  judicial  district),  which 
Trarrants  are  by  law  receivable  lor  all  taxes  and  license  taxes,  the 
proceeds  whereof  go  to  the  general  fund  of  the  treasury;  that  be  • 
offered  said  warrants  to  H.  H.  Harris,  tax  collector  of  the  second  dis- 
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trict  of  New  Orleans,  in  payment  of  an  equal  amount  of  license  taxes, 
the  proceeds  whereof  go  by  law  into  the  general  fund  of  the  treasury, 
but  that  the  said  tax  collector  has  illegally  refused  to  do  his  duty  in 
the  premises  belonging  to  the  office  with  which  he  is  clothed ;  that  the 
action  of  the  said  tax  collector  is  a  denial  of  right  and  justice  ;'*  and 
he  prays  for  a  writ  of  mandamus,  commanding  the  said  tax  collector 
'*  to  receive  in  payment  of  said  license  taxes  as  above  set  forth."  We 
presume  the  words  ''said  warrants"  are  accidentally  omitted. 

An  exception  was  filed  by  the  Attorney  Gteneral,  that  the  demand  of 
the  petition  sets  forth  no  cause  of  action,  and  that  if  it  does,  then  the 
law  invoked  violates  section  10  of  article  1  of  the  Constitution  of  the 
United  States,  which  prohibits  a  State  from  emitting  bills  of  credit,  or 
making  anything  but  gold  and  silver  a  tender  in  payment  of  debts. 
From  a  judgment  refusing  the  mandamus  the  relator  has  appealed. 

Conceding  that  the  receiving  of  State  warrants  for  taxes  or  licenses 
■is  a  ministerial  duty  imposed  by  law,  which  a  tax  collector  may  be 
compelled  by  mandamus  to  perform  (a  question  upon  which  it  is 
unnecessary  now  to  express  an  opinion),  the  allegations  made  by  this 
relator  did  not  disclose  a  sufficient  interest  to  authorize  him  to  sue  oat 
the  writ.  He  does  not  show  any  legal  right  of  which  he  or  any  one 
else  is  deprived,  or  any  ii^ury  caused  to  him  by  the  action  of  the 
defendant.  He  does  not  allege  that  he  or  any  one  whom  he  represents 
is  entitled  to  a  license  for  any  particular  calling  or  vocation,  to  follow 
which  a  license  is  necessary.  He  makes  simply  a  general  allegation 
that  he  ofifered  two  certain  warrants  of  $300  each,  in  payment  of  an 
equal  amount  of  license  taxes,  for  whom  or  for  what  purpose  is  not 
shown  or  intimated.  If  he  was  endeavoring  to  purchase  from  the  tax 
collector  a  quantity  of  licenses,  he  of  course  must  fail  in  his  applica- 
tion. If  his  purpose  was  merely  to  obtain  judicial  authority  for  the 
defendant  and  other  tax  collectors  to  receive  from  any  and  all  persons 
a  certain  kind  or  class  of  warrants,  he  must  equally  fiul.  It  is  the 
province  ot  courts  to  pass  on  real  contests  between  parties,  enforce  or 
protect  specific  rights,  and  redress  actual  wrongs,  and  not  to  issue 
general  orders  regulating  or  defining  the  duties  of  public  officers. 
Certainly  this  last  is  not  the  purpose  of  the  writ  of  mandamus.  To 
authorize  it  there  roust  appear  a  specific  ministerial  duty,  which  the 
applicant  has  a  direct  right  or  interest  in  having  enforced.  The  relator 
dees  not  show  any  such  right,  nor  that  he  will  suffer  any  paiiiiciilar 
wrong  by  the  alleged  refusal  of  the  defendant  to  receive  the  said  war- 
rants. The  pleadings  indicate  that  this  case  is  presented  simply  to 
^>btain  a  judicial  order  in  favor  generally  of  holders  of  a  certain  class 
•of  warrants,  and  not  to  secure  a  specific  right  to  a  particular  party, 
and  is,  therefore,  not  a  serious  contest,  and  not  a  case  for  a  mandamus. 

Judgment  affirmed. 
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No.  3699. 

State  ex  rel.  Blackemore,  Wooldridge  &  Co.,  v.  Jambs  G-raham, 

Auditor. 

A  third  party,  appealing  from  a  judgment,  must  allege  and  ahow  a  direct  pecuniary  interest 
in  the  subject  matter  of  the  suit. 

The  act  of  nineteenth  April,  1^1,  which  provides  for  the  refunding  of  certain  taxes  improp- 
erly collected  by  the  State,  and  on  which  the  relators  in  this  case  rest  their  claim,  is 
unconstitutional,  as 'it  clearly  increases  the  State  debt  to  an  amount  exceeding  twenty- 
five  millions. 

Said  act  of  the  nineteenth  April,  1871,  is  also  in  violation  of  article  111  of  the  State  Constitu- 
tion, because,  while  creating  a  debt  exceeding  one  hundred  thousand  dollars,  it  does 
not  provide  adequate  ways  and  means  for  the  payment  of  the  current  interest  and  of  the 
principal  when  the  same  shall  become  due. 

No  appropriation  was  made  by  law  for  drawing  ftom  the  Treasury  the  large  sum  needed  to 
reimburse  the  numerous  claimants  applying  for  this  refunding  of  taxes  under  the  law  of 
1871,  which  is,  therefore,  in  violation  of  article  104  of  the  State  Constitution. 

The  act  No.  55,  approved  April  4,  1865,  has  never  been  held  to  be  in  violation  of  the  State 
Constitution. 

APPEAL  from  the  Eighth  District  Court,  parii^li  of  Orleans.  Dibble, 
J.  Semmes  dc  Mott,  Breaiuc,  Fenner  <&  Hall,  Hays  <&  New,  for  rela- 
tors«  Harnor  dt  Benedict  aud  W.  W,  Howe,  for  respondent.  S,  Belden, 
Attorney  Greneral,  for  State  in  intervention.  Denne  <&  Belden,  for 
John  Klein,  in  intervention. 

Taliaferro,  J.  By  seetion  three  of  an  aot  of  the  Legislature, 
approved  April  4,  1805,  entitled  '*  An  act  to  provide  for  the  increase  of 
the  revenue  and  raise  means  to  pay  the  interest  on  the  State  debt," 
it  was  provided  ^*That  there  shall  be  assessed  and  collected  the  sum 
of  one  quarter  of  one  per  cent,  on  the  annual  s^ross  sales  or  receipts  of 
each  and  every  person  pursuing  any  trade,  profession  or  occupation, 
whose  annual  receipts  exceed  the  sum  of  two  thousand  dollars.^'  A 
class  ot  merchants  in  New  Orleans,  engaged  principally  in  what  is 
called  ''the  Western  trade,"  receiving  and  selling,  under  commission, 
Western  produce,  such  as  pork,  bacon,  flour,  corn,  cotton  bagging,  etc., 
made  objection  to  the  payment  of  this  tax,  on  the  ground  that  com- 
modities of  that  kind  were  consigned  to  them  for  sale  by  citizens  of 
the  United  States  residing  beyond  the  limits  of  the  State  of  Louisiana, 
and  sold  by  them  in  the  form  in  which  such  produce  was  prepared  by 
their  constituents  beyond  the  limits  of  the  State  of  Louisiana.  They 
contended  that  the  property  thus  introduced  into  Louisiana  from  other 
States,  and  thus  sold,  is  exempted,  by  the  Constitution  of  the  United 
States,  from  import  duty  or  other  tax  for  the  benefit  of  the  State  of 
Louisiana.  In  1867,  the  commercial  house  of  Kennedy  &  Co.,  large 
dealers  in  Western  produce,  was  sued  by  the  State  for  the  amount  of 
tax  assessed  to  them  under  the  act  of  fourth  of  April,  1865,  and  the 
question  underwent  judicial  investigation. 

In  the  case  of  the  State  v.  Kennedy  &  Co.,  19  An.  424,  this  Court 
held  the  tax  to  be  null  on  the  ground  that  it  was  contrary  to  section 
40 
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ten  of  the  first  article  of  the  Constitution  of  the  United  States,  which 
declares  that  ^'  No  State,  without  the  consent  of  Congress,  shall  lay 
any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws." 

The  Legislature  passed  an  act  approved  on  the  nineteenth  of  April, 
1871,  which  provided  'Hhat  all  taxes  which  were  collected  by  the 
State  under  the  third  section  of  an  act  entitled  '  an  act  to  provide  for 
increasing  the  revenue  of  the  State  and  raise  means  to  pay  interest  on 
the  State  debt,  approved  fourth  of  April,  1865,'  shall  be  and  are 
hereby  refunded  to  the  parties  who  paid  the  same,  or  to  their  proper 
representatives,  and  the  Auditor  of  Public  Accounts  be  and  he  is 
hereby  authorized  and  required  to  issue  to  said  parties,  or  to  their 
proper  representatives,  certificates  for  the  amount  paid  by  them  which 
shall  be  receivable  by  all  State  tax  collectors  in  payment  of  the  gen- 
eral fund  tax." 

The  purpose  of  the  present  suit  by  Blackemore,  Wooldridge  &  Co.  is 
to  compel  the  Auditor  to  issue  to  them  certificates  for  $1411  70,  the 
amount  of  the  aforesaid  tax,  which  they  allege  they  have  paid  under 
the  act  of  fourth  of  Apiil,  1865.  They  proceeded  by  mandamus,  and  a 
rule  being  taken  against  the  Auditor  to  show  cause,  he  answered,  in 
substance,  '^  that  prior  to  the  nineteenth  of  April,  1871,  the  debt  of 
the  State  exceeded  twenty-five  millions  of  dollars,  and  that  the  annual 
revenues  of  the  State  are  insu£Qlcient  to  meet  the  necessary  expendi- 
tures and  current  expenses  of  the  State  under  the  present  rate  of  tax- 
ation ;  that  the  claim  of  the  relators  form  no  part  of  the  current  expen- 
ditures for  the  necessary  government  of  the  State,  or  for  the  mainten- 
ance of  its  peace  and  order,  and  that  the  General  Assembly  was 
without  power  to  pass  the  act  of  1871,  in  violation  of  the  constitutional 
amendment  restricting  the  State  debt,  which  was  promulgated  on  the 
fifteenth  of  December,  1870,  and  it  is  therefore  null  and  void.  He 
further  answers  that  the  sum  collected  as  taxes  under  the  act  of 
fourth  of  April,  1865,  and  which  the  act  of  1871  directs  to  be  refunded, 
amounts  to  $525,475  88 ;  that  the  reimbursement  of  that  sum  would 
be  indirectly  an  appropriation  exceeding  $100,000,  and  no  means  are 
provided  to  meet  such  expenditures,  and  is  in  violation  of  article  111 
of  the  Constitution  of  1868. 

The  Attorney  General  intervened  on  the  part  of  the  State,  adopting 
the  defense  of  the  Auditor.  Judgment  was  rendered  in  the  court  below 
making  the  mandamus  peremptory,  and  the  Auditor  appealed. 

After  the  judgment  was  rendered,  Klein,  a  third  party,  alleging  that 
his  interests  were  affected  by  the  judgment,  appealed.  There  is  a 
motion  to  dismiss  his  appeal  on  the  ground  that  he  shows  no  interest 
in  the  controversy  that  authorizes  his  appeal.  He  sets  up  in  his  inter- 
vention that  he  is  the  owner  and  holder,  as  agent,  of  State  warrants  to 
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an  amount  over  $100,000,  payable  out  of  the  general  fund,  and  if  the 
judgment  appealed  from  is  not  reversed  he  will  suffer  great  injury,  and 
loss  exceeding  $20,000. 

A  tliird  party  appealing  from  a  judgment  must  allege  and  show  a 
direct  pecuniary  interest  in  the  subject  matter  of  the  suit.  21  An.  743. 
We  do  not  think  the  intervener  in  this  case  has  shown  such  an  interest 
in  the  subject  matter  of  the  suit  as  entitles  him  to  appeal.  The  appeal 
is  therefore  dismissed  at  the  cost  of  the  appellant. 

We  can  not  regard  the  act  of  April,  1871,  under  which  the  relators 
claim  to  have  their  debt  or  amount  of  tax  refunded,  otherwise  than  as 
virtually  creating  a  debt  of  more  than  half  a  million  of  dollars.  This 
would  clearly  increase  the  State  debt  to  an  amount  exceeding  $25,000,- 
000,  and  therefore  under  the  act  unconstitutional.  It  recognizes  and 
makes  exigible  an  obligation  to  pay  certain  claimants  a  sum  of  money 
amounting  to  more  than  $100,000.  It  does  this  in  violation  of  article 
HI  of  the  State  Constitution,  which  is  express  that  *' whenever  the 
General  Assembly  shall  contract  a  debt  exceeding  in  amount  the  sum 
of  $100,000,  unless  in  case  of  war  to  repel  invasion  or  suppress  insur- 
rection, it  shall  in  the  law  creating  the  debt  provide  adeciuate  ways 
and  means  for  the  payment  of  the  current  interest  and  of  the  principal 
when  the  same  shall  become  due.'' 

*'No  money,"  it  is  provided  by  the  article  104  of  the  Constitution, 
'^  shall  be  drawn  from  the  treasury  but  in  pursuance  of  specific  ap- 
propriations made  by  law.'*  No  appropriation  was  made  by  law  for 
drawing  from  the  treasury  the  large  sum  needed  to  reimburse  the 
numerous  claimants  applying  for  this  reimbursement.  The  equitable 
grounds  set  up  in  favor  of  refunding  the  tax  in  question  we  do  not 
regard  as  entitled  to  consideration.  The  decision  of  this  court  in  the 
Kennedy  case  declaring  the  tax  contrary  to  the  Constitution  of  the 
United  States,  can  not  now  be  referred  to  as  authority  in  behalf  of 
those  who  paid  the  tax,  seeing  that  the  Supreme  Court  of  the  United 
States  ruled  differently  in  a  case  carried  before  it  from  Alabama  in 
1868,  where  the  same  question  was  made,  and  that  tribunal  decided 
that  such  a  tax  laid  by  a  State  is  not  contrary  to  the  provisions  of  the 
Constitution  of  the  United  States.    8  Wallace,  124. 

That  the  act  of  April  4,  1865,  is  in  violation  of  the  State  Constitution 
has  never  been  held. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  rule  be  discharged,  the  relators  paying  costs  in  both 
courts. 


LuDELiNG,  C.  J.,  dissenting.    The  defendant  has  urged  several  objec- 
tions to  the  constitutionality  of  act  No.  93,  approved  nineteenth  of 
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April,  1871,  ouly  two  of  which  have  even  the  semblance  of  being  well 
founded.  They  are,  that  it  violates  article  111  of  tlie  ConstitutioD, 
which  prohibits  the  General  Assembly  from  contracting  a  debt  exceed- 
ing $100,000,  unless  it  provides  for  payment  of  the  principal  and 
interest.  If  it  be  conceded  that  a  debt  was  created  by  that  act,  still 
the  Legislature  did  provide  for  the  payment  thereof  by  making  the 
certificates  receivable  for  taxes.  The  General  Assembly  was  vested 
with  the  discretion  to  say  what  ways  and  means  should  be  provided 
for  the  payment  of  the  debt,  and  that  discretion  is  not  subject  to  tbe 
control  or  suspension  of  the  courts.  Cooley,  Con.  Lim.  187 ;  36  Barb. 
193  J  34  Ind.  137  ;  15  Md.  376 ;  19  Barb.  81 ;  23  111.  207  j  22  An.  555. 

The  other  objection  is,  that  the  law  violates  the  constitutional  amend- 
ment, limiting  the  State  debt  to  $25,000,000.  Entertaining  the  opinion, 
which  I  expressed  in  the  dissenting  opinion  in  the  case  of  the  Factors^ 
and  Traders'  Insurance  Company  v.  the  City  of  New  Orleans,  that  there 
is  no  natural  obligation  to  pay  an  unconstitutional  tax,  I  can  not 
recognize  tliat  the  act  aforesaid  created  a  debt.  It  simply  recognized 
a  debt  which  had  existed  ever  since  the  erroneous  payment  of  the  tax. 
I  dissent,  therefore,  from  the  opinion  of  the  majority  of  the  court. 


Wtly,  J.     I  concur  in  the  dissenting  opinion  of  the  Chief  Justice. 
Rehearing  refused. 


No.  4713. 

Citizens'  Bank  of  Louisiana  v,  Mrs.  Joseph  Devnoodt  and  Hus- 
band. 

The  statute  of  1873  declaring  that  the  anionnt  of  the  contribiition  ilne  by  the  stockholders  of 
a  bank  shall  be  recoverable  by  saminary  process,  as  in  case  of  a  confession  of  Jadgment, 
is  not  in  violation  either  of  the  State  constitntion  or  of  the  federal  one. 

The  statute  provides  a  remedy  for  the  more  speedy  enforcement  of  an  obligation.  It  doea 
no^  affect  in  any  manner  the  obligation  of  the  contract,  nor  is  it  retroactive ;  it  pitnridea 
only  lor  the  future. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hafc- 
kins,  J.  A,  Pitot,  for  plaintiff  and  appellee.  Clarke,  Buynt  d 
IienshaWf  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  an  order  of  seizure  and 
sale.  The  only  question  for  decision  is,  necessarily,  whether  or  not 
the  evidence  upon  which  the  judge  acted  was  sufficient  to  authorize 
the  fiat. 

The  charter  of  the  plaintiffs  and  the  amendments  thereto,  together 
with  the  original  act  of  mortgage  for  the  amount  of  defendants^  stock, 
executed  by  Forstall,  and  the  assumption  of  the  liabilities  attached  to 
the  stock  by  the  intermediate  vendees,  and  the  act  executed  by  the 
defendants  themselves  are  in  evidence.    The  mortgages  are  given  to 
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secare  the  prompt  payment  of  the  interests,  as  they  accrae,  as  well  as 
the  principal  of  the  bonds. 

In  addition  to  the  foregoing  evidence  is  a  properly  certified  copy  of 
the  resolution  of  the  Board  of  Directors,  calling  upon  the  stockholders 
for  a  contribution  to  meet  the  interest  to  accrue  in  August  on  the  bonds 
of  the  State. 

The  statute  of  1873  provides  that  the  amount  of  the  contribution 
shall  be  recoverable  by  summary  process,  as  in  case  of  a  confession  of 
judgment. 

We  think,  therefore,  that  the  evidence  authorized  the  fiat,  unless 
there  be  some  prohibition  in  the  State  constitution  or  in  the  constitu- 
tion of  the  United  States  forbidding  this,  and  we  are  of  the  opinion 
that  no  such  prohibition  exists. 

The  statute  provides  a  remedy  for  the  more  speedy  enforcement  of 
an  obligation.  It  does  not  affect  in  any  manner  the  obligation  of  the 
contract,  nor  is  it  retroactive ;  it  provides  only  for  the  future. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 


No.  4332. 
State  ex  rel.  Livingston  &  Gtuthrie  v.  James  Graham,  State  Auditor. 

The  Attorney  General  having  neglected  or  declined  to  take  an  appeal,  after  having  inter- 
vened and  gone  Into  the  defense  of  the  case,  adopting  the  defense  made  hy  the  Auditor 
and  saperaclding  grave  objections  to  the  relator's  claim,  it  became  the  duty  of  the  Grov 
emor,  under  this  condition  of  afClEdrs,  to  take,  in  the  interest  of  the  State,  the  appeal 
which  he  did.      ; 

The  evidence  of  a  documentary  character  offered  by  the  Auditor  to  show  that,  at  the  time 
the  contract  relied  on  by  plaintiff  was  entered  into,  the  debt  of  the  State  was  in  excess 
of  twenty -live  millions  of  dollars,  was  improperly  rejected. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble^ 
J.  Billings  <&  Hughes ^  John  Bay,  for  relators  and  appellees.  Hor- 
nor  d  Benedict,  for  respondent  and  appellant. 

Taliaferro,  J.  This  case  was  before  us  at  the  last  term  of  this 
court  and  decided  adversely  to  the  relators.  Upon  an  application  for 
a  rehearing  the  case  was  remanded  to  the  lower  court  for  the  purpose 
of  obtaining  evidence  more  satisfactory  in  regard  to  the  amount  of  the 
State  debt  at  the  time  the  alleged  contract  was  entered  into.  See  24 
An.,  pp.  366  ei  seq. 

In  the  court  below  a  judgment  in  favor  of  the  relators  was  rendered 
as  on  the  first  trial  in  that  court.  From  this  judgment  the  Auditor  has 
appealed.  An  appeal  was  also  taken  by  Messrs.  Hornor  &  Benedict, 
attorneys  at  law,  specially  engaged  and  authorized  by  the  Governor  to 
prosecute  the  appeal.  A  motion  to  dismiss  this  appeal  is  made  on 
several  grounds;  the  principal  one  is  that  the  Auditor  is  without  in- 
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teiest  or  right  in  the  controversy.  The  Attorney  General  neglected  or 
declined  to  take  an  appeal  after  having  intervened  and  gone  into  the 
defense  of  the  State,  adopting  the  defense  made  by  the  Aaditor,  and 
superadding  grave  objections  to  the  relators'  claim.  Under  this  state 
of  affairs,  we  think  it  became  the  duty  of  the  Governor,  in  the  interest 
of  the  State,  to  take  the  appeal  which  he  did.  We  think  the  case  fully 
before  this  court,  and  we  therefore  overrule  the  motion  to  dismiss. 

The  Auditor  offered  evidence  of  a  documentary  character  to  show 
that  at  the  time  the  contract  was  entered  into  the  debt  of  the  State 
was  in  excess  of  $25,000,000.  This  evidence  was  rejected  on  purely 
technical  grounds.  It  should  have  been  admitted.  The  documentary 
evidence  rejected  is  appended  to  a  bill  of  exceptions  taken  to  the  re- 
fusal of  the  judge  to  admit  it.  The  bill  of  exceptions  was  well  taken. 
The  evidence  is  before  us,  and  it  fully  makes  out  the  original  allega- 
tion in  the  answers  of  the  Auditor  and  the  Attorney  General  that  the 
contract  is  null,  as  having  been  made  in  contravention  of  that  clause 
of  the  constitution  which  forbids  an  increase  of  the  State  debt  beyond 
$25,000,000. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  there  be 
judgment  in  favor  of  the  defendant;  that  the  rule  be  discharged  at  the 
costs  of  the  relators. 


Howell,  J.    I  concur  in  the  decree  for  the  reasons  which  I  gave  on 
tho  first  hearing  of  this  case. 


LuDELiNG,  C.   J.,  dissenting,    I  dissent  from  the  opinion  of  the 
majority  of  the  court,  and  I  will  hereafter  file  my  reasons. 


No.  2923. 
Eugene  E.  Levy  v.  Pike,  Brother  &  Co. 

The  depositary  is  bound  to  use  the  same  diligence  in  proserving  the  deposit  that  he  qms  in 
preserving  his  own  property. 

Where  the  dejMsit  was  a  gratnitous  one,  and  where  the  abstraction  of  the  thing  deposited 
seems  to  have  been  one  of  those  bold  and  adroit  acts  which  are  carried  oat  saccessfaUy 
in  defiance  of  ordinary  prudence  and  diligence,  and  the  possibility  of  which  is  seen  only 
after  its  accomplishment,  the  depositary  is  not  liable,  aahe  would  be  if  the  lose  arose  Ihiin 
gross  or  inexcasable  negligence  on  his  part. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Ool- 
lens,  J.     (Special  jury  trial.)    Eyams  <&  JonaSf  for  plaintiff  and 
appellant.    Bays  dc  New,  for  defendants  and  appellees. 

Wylt,  J.  The  plaintiff,  a  money  broker  of  the  city  of  New  Or- 
leans, sues  the  defendants,  who  are  engaged  in  a  banking  bustnessy 
for  $7504  54,  the  value  of  the  contents  of  a  tin  box  deposited  by 
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plaintiff  with  the  defeodants  for  safe  keeping,  which  was  stolen  by 
thieves  on  thirteenth  day  of  December,  1869,  and  for  the  farther  sam 
of  $400,  the  reward  paid  to  recover  a  portion  of  the  contents  of  said 
box,  not  indaded  in  the  above  estimate  of  loss,  and  also  $100  costs  of 
advertising  the  robbery.  The  plaintiff  alleges  that  this  loss  was  occa- 
sioned by  the  negligence  and  want  of  care  of  the  defendants,  the 
depositaries. 

The  defendants  deny  that  there  was  a  want  of  care  on  their  part, 
and  aver  that  they  exercised  the  same  attention  in  preserving  the  tin 
box  of  plaintiff  they  exercised  in  preserving  similar  boxes  belonging 
to  other  depositors,  and  the  same  tliey  exercised  in  keeping  their  own 
property;  and  this  attention  and  method  of  acting  were  well  known 
to  plaintiff,  who  acquiesced  in  and  took  advantage  thereof  for  his  own 
•convenience. 

On  the  verdict  of  a  special  jary,  the  coart  gave  judgment  for  the 
defendants,  and  the  plaintiff  appeals. 

It  appears  that  daring  the  year  1869  the  plaintiff  deposited  his 
money  and  kept  his  account  with  defendants ;  he  also  deposited  with 
them  every  night  the  tin  box  in  which  he  kept  his  stocks,  bonds,  scrips, 
tincurrent  money,  warrants,  jewelry,  gold,  and  marketable  securities 
of  every  description. 

He  was  in  the  habit  of  delivering  the  box  to  them  between  4  and  5 
P.  M.,  every  evening,  and  calling  for  it  every  morning,  between  8  and 
9  A.  M. 

On  receiving  the  box,  the  defendants  would  give  plaintiff  a  metallic 
check,  ''No.  1786,'^  on  which,  besides,  was  engraved  these  words: 
^*  Pike,  Lapeyre  &  Brother,  deliver  to  bearer,"  and  the  box  would  only 
be  returned  to  the  plaintiff  on  presentation  of  this  check. 

It  was  the  custom  of  the  defendants  to  take  care  of  similar  boxes 
for  their  depositors,  and  sometimes  for  those  who  did  not  keep  bank 
iiccounts  with  them.  They  had  a  large  vault  in  the  rear  of  their 
building,  in  which  over  a  thousand  boxes  of  a  similar  character, 
belonging  to  various  persons,  were  deposited  for  safe  keeping. 

It  is  proved  that  the  plaintiff  sustained  the  loss  complained  of  by 
reason  of  the  loss  of  the  tin  box,  which  was  deposited  with  defendants 
for  sake  keeping. 

It  appears  that  on  the  morning  of  the  thirteenth  of  December,  1869, 
before  business  hours,  the  receiving  teller  of  the  defendants  brought 
the  box  in  question,  with  several  others,  from  the  vault  in  the  rear  of 
ifae  buUding.  and  placed  it  on  or  under  a  table,  on  the  side  of  the 
office  occupied  by  him,  for  the  purpose  of  having  those  boxes  conve- 
Dient  to  be  delivered  to  their  owners  during  business  hours,  and  for 
the  purpose  of  saving  the  time  that  would  be  consumed  in  going  to  the 
vault  for  them  when  called  for. 
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At  this  time,  there  was  no  one  in  the  office,  except  the  paying  teller, 
who  occupied  the  opposite  side,  with  his  back  to  the  receiving  teller, 
and  who  was  engaged  preparing  and  watching  the  money  lying  before 
him  for  the  day's  basiness.  Tlie  front  door  was  partly  open,  and  the 
door  to  the  office  of  the  president  of  the  bank,  on  the  same  side  of  the 
bank,  that  was  occupied  by  the  receiving  teller,  was  not  locked ;  and  the 
door  from  the  president's  room  leading  into  the  bank,  near  the  table, 
where  the  boxes  were  placed,  was  also  unlocked. 

In  this  condition  of  things,  after  placing  the  boxes  on  or  near  the 
table  as  before  said,  the  receiving  teller  had  occasion  to  go  to  the  privy 
in  the  back  yard,  and  was  absent  from  the  office  ten  or  fifteen  minutes. 
On  his  return,  it  was  found  that  the  box  of  the  plaintiff  had  been 
stolen.  No  one,  as  before  said,  was  in  the  bank,  except  the  paying 
teller,  who  was  occupied,  with  his  back  to  the  table,  and  the  part  of 
the  office  occupied  by  the  receiving  teller.  It  is  probable  that  the  thief 
or  thieves  entered  the  front  door,  and  finding  the  receiving  teller  not 
at  his  place,  and  no  one  else  in  the  office,  except  the  paying  teller, 
whose  back  was  turned,  they  passed  into  the  president's  room,  and  from 
there  into  the  bank  through  the  unlocked  doors  referred  to,  and  got 
the  tin  box  of  the  plaintiff  from  the  table,  or  the  place  where  it  was 
placed  near  the  table,  and  made  their  escape  with  it,  before  the  return 
of  the  receiving  teller  to  the  office. 

It  is  shown  that  frequently  the  plaintiff,  when  depositing  the  box  of 
an  evening,  saw  it  placed  on  the  table  referred  to,  and  on  one  occasion 
he  entered  the  bank  and  placed  it  there  himself;  but  on  such  occasions 
there  were  always  several  clerks  and  other  persons  in  the  bank,  so 
that  there  was  little  or  no  danger  of  thieves  stealing  it  from  the  table 
where  it  was  temporarily  left. 

The  object  of  depositing  the  tin  box  was  undoubtedly  for  the  pur- 
pose  of  having  it  kept  safely  in  the  large  vault,  which  the  defendants 
had  prepared  for  their  customers,  and  where  a  thousand  valuable 
boxes  were  kept  every  night. 

The  plaintiff  had  a  good  bank  account  with  the  defendants,  and  they 
doubtless  found  it  profitable  to  receive  cash  deposits  from  their  cus- 
tomers. It  is  not  probable  that  the  defendants  prepared  thib  large 
vault,  the  numerous  metallic  checks,  and  made  such  ample  preparation 
to  receive  and  take  care  of  boxes  containing  valuable  articles,  scrips, 
bonds  and  marketable  securities  of  every  kind  merely  as  an  act  of  dis- 
interested benevolence.  On  the  contrary ;  it  is  shown  that  the  owners 
of  nearly  all  the  boxes  kept  their  currency  deposited  with  the  defend- 
ants ;  and  we  believe  the  object  of  this  vault,  holding  out  to  business 
men  a  safe  place  to  keep  their  valuable  boxes,  was  to  induce  the  de- 
posit of  money  in  the  bank  of  the  delendants. 

Their  object  was  doubtless  to  increase  their  deposits  and,  of  course^ 
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enhaDce  their  profits ;  and  to  accomplish  it  they  held  themselves  oat 
to  the  buainess  commnnity  as  prepared  to  take  oare  of  their  valuable 
boxes. 

The  taking  care,  therefore,  of  these  boxes  was  a  part  of  the  basinesa 
of  the  bank,  by  which  they  doubtless  indnced  cash  deposits  and  made- 
considerable  profits.  We,  therefore,  do  not  regard  the  deposit  in  ques- 
tion as  only  a  gratuitous  one.  Something  more  than  no  gross  negli- 
gence or  fraud  was  expected  from  the  defendants.  They  were  not 
merely  gratuitous  bailees,  receiving  a  voluntary  deposit,  and  liable 
only  for  ''gross  negligeDce  or  fraud;"  they  were  bound  to  exercise 
such  diligence  as  prudent  bankers  would  exercise  in  taking  care  of  and 
preserving  a  thing  of  that  character  deposited  with  them. 

Even  were  the  defendants  only  bound  for  gross  negligence,  we  think 
they  were  grossly  negligent  in  this  case.  ''  In  determining  what  gross 
J^egligence  is  (says  Judge  Story)  we  must  take  into  consideration  what 
ie  the  thing  bailed.  ♦  •  ♦  Care  and  diligence  are  to  be  propor- 
tioned to  the  value  of  the  goods,  the  temptation  and  facilities  of  steal- 
ing them,  and  the  danger  of  losing  them.^'  And  to  illustrate  it,  he 
says :  '^  If  a  bag  of  apples  were  left  for  a  short  time  without  a  guard 
it  would  be  no  more  than  ordinary  neglect,  but  if  the  bag  were  of 
jewels  or  gold,  it  would  be  gross  negligence." 

The  box  in  question  was  very  valuable  >  it  was  a  great  temptation  to 
thieves  coming  into  the  bank,  and  finding  the  doors  leading  to  it 
unlocked,  and  the  receiving  teller  absent  from  his  place,  with  no  one 
to  protect  it,  the  paying  teller  being  engaged  in  his  own  duties  and 
his  back  turned  to  the  box.  We  think  it  was  gross  negligence  for  the 
receiving  teller  to  bring  from  the  vault  the  tin  box  in  question,  and 
leave  it  unguarded,  with  the  doors  unlocked.  And  for  this  ne>!ligence 
the  defendants,  his  employers,  are  responsible. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled^  and  it 
is  further  ordered  that  the  plaintiff  recover  of  the  defendants  $8000  54, 
with  legal  interest  thereon  from  tenth  January,  1870,  and  costs  of  both 
courts. 


On  Rehkarino. 

Taliaferro,  J.  From  a  re-examination  of  the  facts  of  this  case,, 
we  think  it  is  shown  that  the  deposit  was  a  gratuitous  one.  Then  the 
depositary  is  not  to  be  held  to  that  rigid  accountability  he  would  have 
been  had  the  contract  been  one  of  hiring,  or  had  the  deposit  been  made 
at  the  request  of  the  depositary,  or  solely  for  bis  advantage,  or  had  it 
been  expressly  agi^eed  that  he  should  be  answerable  for  all  neglects. 
C.  C.  2938.  None  of  these  conditions  appear  to  have  entered  into  the 
agreement  of  the  parties  in  this  case.  '*  The  depositary  is  bound  te 
l^se  the  same  diligence  in  preserving  the  deposit  that  he  uses  in  pre 
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serving  his  own  property."  C.  C,  article  2937.  We  do  not  find  that 
the  depositary  in  this  instance  has  failed  to  comply  with  the  obliga- 
tion imposed  upon  him  by  this  article  of  the  Code,  nor  can  we  say, 
from  all  the  circumstances  shown,  that  the  loss  arose  Irom  gross  or 
inexcusable  negligence  on  his  part.  The  abstraction  of  the  box  seems 
to  have  been  one  of  those  bold  and  adroit  acts  which  are  occasionally 
carried  out  successfully  in  defiance  of  ordinary  prudence  and  diligence. 
Being  accomplished,  its  possibility  is  seen.  Before  it  was  attempted, 
^ts  probability  would  scarcely  have  been  coigectured.  Seeing  now 
how  it  might  have  been  prevented,  is  no  sound  reason  for  contending 
that  there  was  not  proper  diligence  used  to  prevent  it. 

A  review  ot  the  law  and  evidence  of  the  case  brings  as  to  the  con- 
•elusion  that  our  former  decree  should  be  changed. 

It  is  therefore  ordered  that  the  judgment  first  rendered  by  this  court 
in  the  present  case  be  annulled  and  set  aside.  It  is  now  ordered  that 
the  judgment  of  the  district  court  be  affirmed,  with  costs. 


Mr.  Justice  Wyly  adheres  to  the  original  opinion. 


No.  4644. 

MaBCEL   GrUIDRY  V,  J.  JeANNBAUD  &   Co. 

Where  certain  fonds  belooginjp  to  A  were  sequestered  in  tbe  hands  of  B,  his  agent,  at  the 
suit  of  C,  and  said  ionds  were  paid  to  C,  by  rirtae  of  a  Judgment  which  was  not  appealed 
from; 

Held — That  the  payment  was  good  against  A,  who  conld  not  recover  the  amount  from  B,  on 
the  plea  that  he  was  not  cited^  and  therefore  was  not  bound  by  tiie  Judgment,  beoaose  it 
was  proved  that  he  had  ample  notice  and  knowledge  of  the  proceedings.  He  needed  not 
the  i>ermission  of  B,  his  agent,  and  the  garnishee  in  the  suit,  to  appear  in  said  snit,  and 
conld  have  appealed  from  the  Jndgment,  had  he  seen  fit  to  do  so.  Under  the  circum- 
stances of  the  case,  as  they  appear  in  the  record,  B  can  not  be  forced  to  pay  to  A  what  he 
was  compeUed  to  pay  to  A's  creditors  by  a  court  of  competent  jurisdiction. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Xm«* 
montf  J.  Charles  Louque,  for  plaintiff  and  appellant.  J.  A. 
-Seghers,  for  defendants  and  appellees. 

Taliaferro,  J.  The  defendants,  in  November.  1871,  acting  as  the 
agents  of  the  plaintiff,  received  for  him,  from  the  Queen*s  Insurance 
Company,  $4500.  Of  this  sum  the  defendants,  at  the  instance  of  and 
by  the  sanction  of  the  plaintiff,  paid  out  to  different  parties  $3900, 
leaving  a  balance  of  $600  in  their  hands,  and  in  relation  to  this  balanee 
4irose  the  controversy  forming  the  subject  of  this  suit. 

The  defense  is,  that  by  a  judgment  of  the  Sixth  District  Court,  ren- 
dered in  favor  of  Blancand  &  Guitet,  against  them,  commenced  by 
sequestration,  they  were  compelled  to  pay  out  of  this  balance  of*  $600 
in  their  hands  the  sum  of  $491  61,  a  debt  owing  by  Guidry,  the  plain- 
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tiff,  to  BlancaDd*&  Gaitet;    that  they  paid  the  costs  of  that  suit, 

amounting  to  $30  70,  and  the  remainder,  %77  69,  was  allowed  the 

defendants^  by  order  of  court,  for  attorney's  fees,  etc.,  incurred  and 

paid  by  them  as  garnishees  in  the  proceedings  in  court,  and  which  they 

defended  in  the  interests  of  the  plaintiff.    In  the  court  below  there 

was  judgment  in  favor  of  the  defendants,  and  the  plaintiff  appealed. 

This  case  turns  upon  a  question  raised  by  a  bill  of  exceptions  in  the 

record.     The  plaintiff  objected  to  the  introduction  in  evidence  by 

defendants  of  the  judgment  of  Blancand  &  Guitet,   offered  to  show 

the  disposal  of  $491  61,  a  part  of  the  balance  of  the  $600  in  the  hands 

of  the  defendants.    The  objection  was  that  Guidry,  the  plaintiff,  not 

having  been  a  party  to  the  judgment,  was  not  bound  by  it.    The  court 

overruled  the  objection  on  the  ground  that  the  letter  of  Guidry's 

■counsel,  addressed  to  the  defendants,  Jeanneaud  &  Co  ,  at  the  time 

the  suit  was  instituted,  and  Guidry's  receipt  to  the  defendants,  both  of 

which  are  in  evidence,  sufficiently  identify  Guidry  with  the  suit.    The 

letter  of  the  attorney  is  in  these  words : 

"New  Obleans,  December  20,  1871. 
''Messrs.  Jeanneaud  &  Go  : 

*'  Gentlemen — At  the  request  of  Marcel  Guidry  allow  me  to  inform 
you  that  he  is  not  made  a  party  to  the  suit  brought  by  Blancand  & 
Ouitet  against  you  before  the  Sixth  District  Court  for  the  parish  of  Or- 
leans, under  No.  2886  of  its  docket  j  that  the  money  sequestered  and 
-claimed  is  not  the  property  of  Messrs.  Blancand  &  Guitet,  and  that 
said  Marcel  Guidry  is  not  indebted  unto  them  for  the  amount  claimed. 
The  interest  of  Marcel  Guidry  being  solely  at  stake,  with  your  permis- 
sion, he  will  defend  the  suit  so  brought,  and  pay  the  expenses  of  court 
and  of  the  attorney,  relieving  you  irom  all  responsibility.  In  case  you 
fail  to  accept  this  proposition,  or  to  defend  the  suit  properly,  the  said 
Guidry  will  hold  you  personally  responsible  for  all  damages  he  may 
suffer  in  the  premises. 

"  Very  respectfully,  your  obedient  servant, 

"  CH.  LOUQUE,  Attorney." 
The  receipt  reads  as  follows : 

*'Nouvelle  Orleans,  27  Novembre,  1874. 

*^  Be^u  de  Messieurs  J.  Jeanneaud  &  Cie.  la  somme  de  cinq  cent  cin- 
quante  piastres  et  qnarante-et-un  sous  pour  balance  me  revenant  de 
mon  assurance,  moins  six  cents  piastres  que  ces  Messieurs  gardent  pour 
un  (garnishee)  de  la  maison  Blancand  &  Guitet,  et  deux  mille  piastres 
pour  la  maison  Rochereau  &  Co. 

"(Signed)  M.  GUIDRY.'* 

It  seems  clear  from  the  evidence  that  Guidry  had  full  knowledge  of 
the  pendency  of  the  suit  of  Blancand  &  Guitet,  and  that  he  had  ample 
time  to  set  up  all  the  defeases  in  his  power  by  appearing  and  defending 
liimself  in  person. 
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But  it  has  been  frequently  held  by  this  court  that  no  valid  judgmeDt 
can  be  rendered  against  a  party  unless  he  has  been  legally  cited ;  2t 
An.  630,  or  voluntarily  answers  to  the  suit.  Knowledge  of  the  suit 
brought  home  to  the  defendant  in  any  other  way  will  not  cure  a  de- 
fective citation  ;  19  An.  360.  Guidry  not  having  been  made  a  party  to 
the  proceeding  in  which  his  rights  were  to  be  affected,  no  valid  judg- 
ment could  be  rendered  in  that  proceeding  to  affect  those  rights.  7 
N.  S.,  161  ;  13  An.  374. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff  recover  from  the  defendants,  Jean  Jeanneand 
and  J.  y.  Cathalogne,  in  soUdo,  the  sum  of  six  hundred  dollars,  with 
five  per  cent,  interest  per  annum  from  the  twenty-third  day  of  Novem- 
ber, 1871,  and  all  costs  of  suit. 


On  Rehearing. 

Morgan,  J.     Marcel  Quidry,  who  resides  in  the  parish  of  St  James, 

was  entitled  to  receive  a  considerable  sum  of  money  from  one  of  the 

insurance  offices  of  this  city.    He  appointed  Jtanneaud  &  Co.  to  receive 

this  money.    It  was  paid  to  them.     Guidry  owed  a  number  of  parties 

in  New  Orleans;  among  others,  Blancand  &  Guitet,  to  whom  heiul- 

dressed  the  following  letter : 

**  St.  Jacques,  ce  ler  Novembre,  1871. 
Messieurs  Blancand  &  Guitet : 

Je  viens  de  recevoir  votre  lettre.  Veuillez,  je  vons  prie,  porter 
mon  compte  k  Monsieur  Jeanneaud  &  Cie.,  qui  vous  payera  aussitot  qae 
Passurance  lui  aura  paye.    Tout  k  vous.  M.  GUIDRY.'* 

This  letter  was  presented  to  Jeanneaud  &  Co.  by  Blancand  &  Guitet, 
and  they  promised  to  pay  the  sum  due  as  soon  as  the  insurance  money 
should  have  been  collected.  Subsequently,  however,  Guidry  counter- 
manded these  instructions,  and  Jeanneaud  refused  to  pay.  Thereupon 
Blancand  &  Guitet  brought  suit,  and  sequestered  the  money  in  Jean- 
neaud &  Co.'s  hands. 

There  was  judgment  ordering  the  sum  claimed  by  Blancand  & 
Guitet  to  be  paid  to  them;  from  which  judgment  no  appeal  was  taken. 
Under  it  Jeanneaud  &  Co.  paid  the  money.  It  was  objected  to  the 
introduction  of  this  judgment,  that  Guidry  was  not  properly  cited, 
and  was,  in  fact,  no  party  to  the  suit.  In  a  former  proceeding,  insti- 
tuted on  the  eighteenth  November,  1871,  Blancand  &  Guitet  pro- 
ceeded against  these  funds  in  the  hands  of  Jeanneaud  &  Co.,  by  which 
they  were  injoined  from  paying  over  this  money  to  Guidry.  Subse- 
quently, to  wit,  on  the  twenty-seventh  November,  1871,  Guidry  seems 
to  have  had  a  settlement  with  Jeanneaud  &  Co.,  as  appears  from  the 
following  receipt : 


NEW  ORLEANS,  DECEMBER,  1873.  637 

Gnidry  v.  Jeanneaad  &  Co. 

"Nodvelle-Orleans,  27  Novembre,  1871. 

'^Re^a  de  Mesfiieurs  J.  Jeanoeaud  &  Cie,  la  Bomme  de  cinq  cent  cinq- 

uante  piastres  et  quarante-et-un  sous,  poar  balance  me  revenant  de 

mon  assurance,  nioins  six  cents  piastres  que  ces  Messieurs  gardent 

pour  un  (garnishee)  de  la  maison  Blancand  &  Quitet,  et  deux  mille 

piastres  pour  la  maison  Rochereau  &  Cie. 

"M.  GUIDRY." 

This  proceeding  seems  to  have  been  set  aside,  but  the  money  still 
remaining  in  the  hands  of  Jeanneaud  &  Co.  was  again  proceeded 
against.  It  was  in  this  proceeding  that  judgment  was  rendered  in 
favor  of  Blancand  &  Guitet,  and  under  which  Jeanneaud  &  Co.  paid. 
Of  these  proceedings  Guidry  had  ample  notice.  His  counsel,  as  is 
sliown  in  the  letter  to  Jeanneaud  &>  Co.,  notified  them  that  Guidry's 
interest  alone  was  at  stake,  and  that  with  their  permission  he  would 
appear  and  defend  the  suit,  otherwise  they  would  be  held  responsible. 
He  needed  not  the  permission  of  Jeanneaud  &  Co.  to  appeJtr  in  the 
suit ;  they  could  not  have  hindered  him  irom  doing  so,  had  he  liked ; 
he  could  have  appealed  from  the  judgment,  had  he  seen  fit  to  do  so. 
He  did  neither.  Jeanneaud  &  Co.  only  paid  a  debt  which  he  had 
acknowledged  to  be  due,  and  the  money  for  which  he  had  lett  in  their 
hands  to  pay.  They  paid  only  after  they  were  ordered  to  pay  by  a 
co^rt  of  competent  jurisdiction,  over  them  at  least,  and  we  do  not 
think  that  under  these  circumstances  they  can  be  forced  to  pay  to 
Guidry  what  they  were  compelled  to  pay  Guidry's  creditor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
•heretofore  rendered  by  us  be  annulled,  avoided  and  reversed,  and  it 
is  further  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs. 


No.  4328. 

Charles  A.  M.  Poutz  v.  Auguste   Reggio,  Blanchin  &  Giraud, 

Garnishees. 

It  has  never  been  held  that,  to  make  a  valid  inscriptiou  of  a  coDTentional  mortgage,  an  entire 
copy  of  the  authentic  act  in  which  it  is  granted  should  be  spread  njion  the  public  record. 
The  object  of  registration  is  public  iiot^ce,  with  reasonable  certainty,  of  the  substantial 
{tarticiilars  of  the  mortgage  ;  and  when  this  is  done,  the  purpose  of  the  law  is  satisfied. 

Tlie  rt>ji<scriptien  on  the  fourth  of  December,  1869,  of  a  mortgage  given  in  1844,  reinstated 
the  inscription  thereof,  to  take  effect  ftom  the  date  of  its  inscription ;  and  as  this  reln- 
scription  took  place  anterior  to  the  plHintifi"8  judgment,  it  foUows  that  when  the  mort- 
gaged property  was  sold  under  that  judgment,  it  was  first  subject  to  the  payment  of  the 
mortgage  debt. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    E.  Harvard  McCaleh,  tor  plain tifp  and  appellee.     Samhola 
dt  Ducros,  for  defendants  and  appellants. 

Wtly,  J.      In  1867,  the  defendant,    Auguste  Reggio,  sold  to  the 
plaintiff  one-half  of  his  sugar  plantation  in  the  parish  of  Plaquemines. 
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Sabseqaently  there  was  a  suit  for  partition ,  and  the  property  wag 
sold  by  order  of  court  to  effect  the  partition. 

Oat  of  the  half  of  the  proceeds  coming  to  Auguste  Reggio,  the  par- 
chasers,  Blanchin  &  Giraad,  retained  in  their  hands  $14,900,  the 
amount  of  a  conventional  mortgage  given  by  Auguste  Reggio  to  his 
brother,  Edmond  Reggio,  in  1844. 

The  plaintiff  subseqaently  obtained  judgment  against  Aagnste 
Reggio,  caused  execution  to  issue,  and  garnishment  process  to  be 
served  on  Blanchin  &  Giraud.  They  answered  the  interrogatories, 
stating:  that  they  held  this  $14,900,  belonging  to  Auguste  Reggio,  in 
order  to  discharge  the  mortgage  existing  on  the  plantation  in  flavor  of 
Edmond  Reggio ;  and  that  all  the  other  funds  of  said  Auguste  Reggio, 
remaining  in  their  hands  at  the  time  of  the  purchase,  were  paid  over 
to  him,  and  they  are  in  no  manner  indebted  to  him. 

The  plaintiff  then  took  proceedings  to  traverse  these  answers  and  to 
obtain  judgment  against  said  garnishees  for  the  amount  of  his^./a., 
making  Octave  Reggio,  the  curator  of  Edmond  Reggio,  who  was  inter- 
dicted, a  party  to  the  said  proceedings. 

The  court  came  to  the  conclusion  that  the  mortgage  in  favor  of 
Edmond  Reggio  was  perempted,  and  gave  judgment  requiring  the 
garnishees  to  pay  over  to  the  sheriff  the  amount  of  the  fi,  fa.  issued 
by  the  plaintiff. 

The  defendants  and  the  garnishees  objected  to  the  form  of  the  pro- 
ceedings, and  they  contend  that  a  revocatory  action  should  have  been 
resorted  to,  in  order  to  set  aside  the  mortgage  and  the  judgment  ren- 
dered thereon  in  favor  of  Edmond  Reggio. 

If  the  mortgage  was  never  legally  rein  scribed  since  it  was  given  in 
1844,  as  appears  by  the  evidence,  it  is  without  effect  as  to  third  per- 
sons, and  it  is  no  incumberance  on  the  property  in  the  hands  of  the 
garnishees. 

As  to  the  plaintiff,  and  as  to  the  garnishees,  the  mortgage  of  Edmond 
Reggio  is  without  effect  for  want  of  reinscription,  and  the  latter  has  no 
preference  on  the  funds  of  Auguste  Reggio  retained  in  the  hands  of 
said  garnishees.  The  plaintiff,  who  has  acquired  the  privilege  of  a 
seizing  creditor  on  the  funds  by  reason  of  the  garnishment  process,  had 
no  cause  to  bring  a  revocatory  action  to  set  aside  the  mortgage  of 
Edmond  Reggio,  which  was  dead  as  to  him  for  want  of  reinscription. 

We  therefore  conclude  that  the  court  did  not  err  in  rendering  the 
judgment  appealed  from. 

Judgment  affirmed. 

On  Rehearing. 

Morgan,  J.  On  the  twenty-foarth  of  November,  1871,  Pontz  ob- 
tained two  judgments  against  Auguste  Reggio,  one  for  $1047  75,  with 
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legal  interest  from  judicial  demand,  and  the  other  for  $6843  59,  with 
eight  per  cent,  interest  from  twenty-eighth  December,  1867,  less  a^ 
credit  of  $1500,  paid  on  the  second  February,  1869. 

Fi,  fas.  issued  on  these  judgments,  and  Blanchin  &  Giraud  were 
made  garnishees,  and  interrogatories  were  propounded  to  them.  They^ 
answer  and  deny  being  indebted  to  Auguste  Reggio  in  any  sum  of 
money,  or  that  they  have  any  property  of  any  description  in  their 
hands  belonging  to  him.  Their  answers  were  traversed,  and  Poutz 
affirms  that  they  are  false.  He  alleges  that  Blanchin  &  Giraud  held 
$14,900  in  their  bands  nominally  to  pay  a  certain  mortgage  and  judg- 
ment in  favor  of  Octave  Reggio,  in  his  capacity  of  curator  to  his  brother 
Edmond  Reggio,  which  sum  is  really  the  property  of  Auguste  Reggio, 
his  debtor;  that  the  mortgage  resulting  from  this  judgment  is  null  and 
void  as  against  him ;  that  when  it,  the  mortgage,  was  reinscribed  in 
1869,  it  was  barred  by  the  prescription  of  ten  and  twenty  years;  that 
the  consideration  of  the  mortgage  was  the  price  of  slaves,  and  there- 
fore without  validity;  that  the  pretended  judgment  rendered  in  the 
suit  of  Octave  Reggio,  curator  of  Edmond  Reggio  v,  Auguste  Reggio, 
is  also  null  and  void,  because  the  court  which  rendered  it  had  no  juris- 
diction ;  because  the  proceedings  were  wholly  ex  parte  and  illegal ; 
because  it  was  rendered  and  signed  at  chambers,  and  out  of  term  time, 
and  was  never  read  or  entered  upon  the  minutes  of  the  court;  because 
the  judgment  was  rendered  and  signed  on  first  February,  1871,  while 
the  petition  praying  for  it  was  not  filed  until  the  fifth ;  that  there  was 
nonsuit  pending  when  the  judgment  was  signed,  and  that  the  subse- 
quent filing  of  the  petition  could  not  give  a  retroactive  effect  to  the 
judgment,  which  was  of  itself  illegal;  that  the  inscription  of  this  judg- 
ment, its  rendition  and  signature,  was  tiie  result  of  a  conspiracy  and 
fraud  between  Octave  Reggio,  curator  of  his  brother  Edmond,  Auguste 
Reggio,  the  defendant,  and  Blanchin  &  Giraud,  the  garnishees,  for  the 
purpose  of  putting  Auguste  Reggio's  property  beyond  the  reach  of  his 
creditors,  and  particularly  to  protect  it  against  the  claims  of  the 
plaintiff. 

The  evidence,  consisting  of  the  accounts  between  Blanchin  &  Giraud 
and  4uguste  Reggio,  produced  under  a  subpena  duces  tecum  obtained 
by  the  plaintiff,  establishes  that  when  the  interrogatories  were  pro- 
pounded, Auguste  Reggio  was  in  debt  to  Blanchin  &  Giraud.  It  also 
established  that  at  that  time  Blanchin  &  Giraud  held  in  their  hands 
$14,899  75,  in  the  name  of  Octave  Reggio,  as  curator  of  Edmond  Reg- 
gio. The  question  which  we  have  to  decide  is,  to  whom  does  this 
money  belong  Y  To  Edmond  Reggio  or  to  Auguste  Reggio  Y  To  make 
satisfactory  answers  to  these  questions,  the  facts  upon  which  they  are 
propounded,  so  far  as  they  relate  to  the  parties,  nmst  be  stated. 

The  Pointe  auz  Chines  plantation,  with  the  slaves  thereon,  was  inher- 
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ited  by  the  Reggios  from  their  father  and  mother.  It  was  sold  in 
order  to  effect  a  partition.  Auguste  Reggio  purchased  it  for  i90,U(M). 
Among  the  children  who  inherited  was  Edmond  Reggio,  who  was  a 
.minor  at  the  date  of  sale.  Auguste  Reggio  was  his  tutor.  His  interest 
in  the  succession  of  his  parents  amounted  to  $14,899  79.  Auguste 
Reggio  became  his  debtor  for  that  sum,  to  secure  which  a  special 
mortgage  and  vendor's  privilege  was  reserved  on  the  plantation  sold. 
The  sale  took  place,  and  the  mortgage  was  recorded  about  the  first 
April,  1844.  At  that  time  Edmond  Reggio,  as  appears  from  the  testi- 
mony, was  about  twenty  years  of  age.  This  mortgage,  it  is  contended, 
was  rein  scribed  on  the  fourth  December,  1869. 

Edmond  Reggio  has  been  all  his  life  insane.  He  was  interdicted  by 
judgment  of  the  courjt  of  his  domicile  on  the  fifteenth  January,  1870. 
Octave  Reggio,  his  brother,  was  appointed  his  curator.  He  is  made  a 
party  to  these  proceedings  by  the  plaintiff.  On  the  first  February, 
1870,  Octave  Reggio,  in  his  capacity  of  curator  to  Edmond  Reggio, 
obtained  judgment,  in  favor  of  his  ward  and  against  Auguste  Reggio, 
for  $14,899  79,  and  his  right  of  mortgage  on  the  Pointe  anx  Chenes 
plantation  was  recognized.  The  suit  was  brought  at  the  common 
domicile  of  all  the  parties,  and  in  the  parish  where  the  property  was 
situated.  It  was  brought  out  of  term  time,  and  was  decided  in  cham- 
bers, and  upon  the  confession  of  the  defendants.  The  petition  upon 
which  the  judgment  was  rendered  was  not  filed  until  the  fifth  Febru- 
ary. On  that  day  fi.  fa,  issued,  and  the  property  mortgaged  was 
seized  thereunder. 

We  must  now  return  to  the  transactions  between  Auguste  Reggio 
and  Poutz,  tue  plaintiff. 

As  we  have  before  seen,  Auguste  Reggio  became  the  owner  of  the 
plantation  in  question,  subject  to  Edmond  Reggio's  mortgage,  about 
the  .first  April,  1844.  He  continued  to  be  the  sole  owner  thereof  until 
the  twenty-eighth  November,  1867,  when  he  sold  the  undivided  half 
thereof  to  Poutz,  the  plaintiff,  lor  $35,000  cash.  In  this  act  of  sale  it 
is  recited  that  the  mortgage  of  Edmond  Reggio  rested  on  the  property, 
and  Auguste  Reggio  bound  himselt  to  have  it  released.  This  he 
never  did.  On  the  contrary,  he  caused  it  to  be  reinscribed,  in  Decem- 
ber, 1869.  It  is  thus  apparent  that  in  November,  1867,  Poutz  knew 
that  the  property  which  he  purchased  was  encumbered  with  a  mort- 
gage in  favor  of  Edmond  Reggio.  On  the  sixteenth  December,  1869, 
Poutz  obtained  a  judgment  against  Auguste  Reggio  for  the  partition  of 
the  plantation  (Pointe  aux  Ch^ues),  held  in  common  between  them.  In 
obedience  to  this  judgment,  the  plantation  was  sold  on  the  fifth  Feb- 
ruary, 1870.  It  was  on  this  day  that  Octave  Reggio,  curator,  issued 
-execution  under  the  judgment  which  he  had  obtained  against  Auguste 
JReggio.    The  plantation  was  sold  under  the  two  fi,  fas,^  and  was  pur- 
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«hased  by  Blancbin  &  Giraad.  The  curator  dispensed  the  purchasers 
from  payiug  the  amouut  due  to  his  ward  in  cash.  At  this  sale,  the 
purchase  price  was  $47,000. 

The  purchasers  reserved  in  their  hands  an  amount  sufficient  to  pay 
fiome  incumbrances  which  rested  upon  the  property,  and  about  which 
there  is  no  dispute,  and  paid  to  the  sheriff  $14,320  in  cash,  being  the 
amount  coming  to  Poutz.     They  also  reserved   $14,899  79  ''with 
which  to  satisfy  the  privilege  and  mortgage  of  Edraond  Reggio." 
All  of  which  appears  to  have  been  done  with  the  knowledge  and  con- 
sent of  Poutz.     Thus,  when  he  purchased  his  interest  in  the  Point 
aux  Chenes  plantation,  he  knew  that  it  was  incumbered  with  Edmond 
£eggio*s  privilege  and  mortgage ;  and,  when  it  was  sold,  he  knew  that 
the  debt  which  it  was  given  to  secure  remained  unpaid.    Although  the 
amount  which  he  had  paid  for  his  share  of  the  plantation  largely  ex- 
ceeded the  debt  due  by  his  vendor  to  Etlmond  Reggio,  and  although 
his  vendor  had  agreed  to  cause  the  mortgage  by  which  it  was  secured 
to  be  released,  he  took  no  steps  to  compel  him  to  comply  with  his 
contract.    Thus  he  was  reckless  in  purchasing  property  which  was 
incumbered  at  the  time  of  purchase,  and  careless  in  not  seeing  to  it 
that  the  incumbrance  was  removed  when  he  had  the  opportunity  to  do 
40.    If  he  suffi^rs,  he  has  himself  alone  to  blame.     The  first  question 
which  we  are  called  upon  to  decide  is,  whether  or  no  the  reinsoription 
of  the  mortgage  of  tlie  first  April,  1844,  on  the  first  December,  1869, 
reinstated  it.    Plaintiff  contends,  first,  that  it  was  not  reinstated  in 
the  manner  required  by  the  law;  and,  second,  that  it  was  barred  by 
the  prescription  of  ten  and  twenty  years. 

First — The  mortgage  is  to  be  found,  first,  in  the  act  of  sale  and  par- 
tition between  the  heirs  of  the  first  April,  1844,  in  which  the  property 
is  fully  described,  and  in  which  it  is  declared:  **  Pour  la  part  des 
mineurs  Edmond  et  Octave  Reggio,  s'^levant  k  lasomme  de  $29,790  50, 
le  dit  sieur  acqu^reur,  en  sa  quality  de  tuteur  en  prend  charge.  Pour 
garantir  le  paiement  des  dix  billets  ci-dessus  d^crits  k  leur  ^ch^ance 
respective  et  Pavoir  des  dits  mineurs  Edmond  et  Octave  Reggio,  dans 
le  produit  de  cette  vente,  Thabitation  et  les  esclaves,  objets  de  la 
pr^sente  vente,  sont  et  demeurent  sp^cialement  hypoth^qu^s,  ainsi  que 
pour  tout  int^r^t  6ventuel  qui  pouvait  r^sulter  du  non-paiement  des 
dits  billets  et  de  I'avoir  des  dits  mineurs. 

On  the  same  day  a  distinct  mortgage  on  the  same  property  was  sepa- 
rately inscribed  in  the  office  of  the  Recorder  of  Mortgages,  in  book  4, 
folio  241,  No.  860. 

On  its  face  the  mortgage  is  perempted  by  the  lapse  of  time.  The 
•curator,  however,  contends  that  it  was  reinscribed  in  the  manner  and 
form  required  by  law. 

For  the  plaintiff  it  is  contended  that  the  only  evidence  of  its  rein- 
41 
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scriptioD  is  to  be  foaod  in  the  followiDg  entry  made  by  the  Recorder 
immediately  ander  the  original  deed,  in  book  D  of  1844,  yiz :  '<  Rein- 
scribed  at  the  request  of  Mr.  Augaste  Reggio,  this  fourth  day  of  De- 
cember, 1869 ;"  signed,  E.  Butler,  Recorder.  This,  he  says,  amounts 
to  nothing.  Of  this  opinion  was  the  District  Judge,  and  of  the  same 
opinion  were  we  when  the  case  was  first  presented  to  us,  and  so  think- 
ing we  gave  judgment  in  favor  of  the  plaintiff.  Upon  the  law,  applied 
to  this  state  of  facts,  our  minds  have  undergone  no  change.  But  a 
further  examination  has  satisfied  us  that  we,  as  well  as  the  District 
Judge,  erred  as  to  the  facts. 

The  original  mortgage,  which  is  contained  in  the  act  of  sale  and  par- 
tition, and  in  which  the  debt  due  to  the  minor  and  the  mortgage  given 
to  secure  the  same,  is  specifically  set  forth,  and  in  which  the  property 
mortgaged  is  fully  described,  was  recorded  on  the  first  of  April,  1844. 
Another  recital  of  the  same  mortgage  in  which  the  debt  due  the  minor 
and  the  property  are  described  at  length,  and  identified  with  the  first  act, 
was  recorded  on  the  same  day  in  book  4,  folio  241,  No.  860.  The  rein- 
scription  was  made  on  the  fourth  of  December,  1869,  in  book  D,  Ne. 
1708,  folio  78.  The  two  first  named  acts  are  in  the  French  language, 
I  the  third  is  in  English.  It  commences:  ''Anguste  Reggio,  in  favor  of 
Edmond  Reggio,  as  per  act  passed  before  Gilbert  Leonard,  then  Parish 
Judge  and  ex-officio  notary  public  in  and  for  this  parish,  on  the  first 
day  of  April,  1844,  to  secure  full  and  punctual  payment  of  the  sum 
of  $14,899  79,  being  the  share  or  portion  accruing  to  said  minor  from 
the  succession  of  Nicholas  Reggio  and  Caroline  Jorda,  his  deceased 
father  and  mother^  specially  mortgaged  and  hypothecated  in  favor  of 
said  minor.''  And  here  follows  the  description  of  the  property,  which 
description  is  a  literal  copy  of  the  one  in  the  act  of  the  first  of  April, 
1844,  except  as  to  the  slaves  which  are  not  mentioned  at  all ;  as  they 
did  not  exist  at  the  time,  there  was  no  need  to  mention  them.  It  was 
in  fact  the  reiuscription  of  the  mortgage  ot  1844,  and  the  recital  of  the 
Recorder  that  it  was  reinscribed  at  the  request  of  Auguste  Reggio, 
refers  to  the  act  of  reinscription  and  not  to  the  original  mortgage.  It 
can  mean  nothing  else,  as  it  is  not  found  on  the  margin  of  the  act  of 
1844,  and  is  only  found  in  the  act  of  reinscription  of  the  fourth  of  De- 
cember, 1869.  It  is  urged  that  under  the  decision  in  Shepperd  tr.  Cotton 
Press,  2  An.,  the  reinscription  was  not  made  in  accordance  with  the 
law,  because  the  entire  act  in  which  the  mortgage  is  contained  is  not 
copied  in  iuU. 

**It  has  never  been  held,  that  to  make  a  valid  inscription  of  a  con- 
ventional mortgage,  an  entire  copy  of  an  authentic  act  in  which  it  is 
granted  should  be  spread  upon  the  public  record.  The  object  of  reg;is- 
tration  is  public  notice,  with  reasonable  certainty  of  the  substantial 
particulars  of  the  mortgage ;  and  when  this  is  done,  the  purpose  of 
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the  law  is  satisfied.  Suppose  a  mortgage  creditor  should  go  to  the 
mortgage  office  and  verbally  state  to  the  recorder  all  the  essential 
particulars  of  the  authentic  act  of  mortgage  or  judgment  under  which 
he  claimed,  and  the  recorder,  instead  of  requiring  a  copy  of  the  act  or 
judgment,  as  he  might  do  (articles  3330,  3331),  should  inscribe  the 
particulars  as  stated ;  this  would  be  good.  Such  is  the  spiiit  of  what 
we  held  in  Ellis  v.  Sims, 2  An.  254;"  Bonnaf6  v.  Lane,  5  An.  225.  The 
case  supposed  by  Mr.  Justice  Slidell  in  the  decision  just  quoted  is  the 
case  at  bar,  except  that  here  it  is  the  debtor  who  acknowledges  the 
debt  and  causes  the  inscription,  instead  of  the  creditor,  and  causes  to 
be  stated  in  full  the  original  amount  by  him  due,  and  describes 
critically  the  property  mortgaged  to  secure  its  payment. 

In  the  succession  of  Pate,  6  An.  p.  242,  Mr.  Justice  Slidell  again 
said :  ''  The  principal  objection  to  the  sufficiency  of  the  registry  is 
that  they  did  not  cause  the  acts  of  mortgage  to  be  inscribed  in  full, 
but  merely  inscribed  certificates  of  the  parish  judge  before  whom  the 
mortgages  were  executed,  in  which,  respectively,  he  certifies  that  an 
act  of  mortgage  had  been  executed  before  him,  the  material  and  sub- 
stantial details  of  which  are  stated.  «  *  *  We  have  hitherto  said 
that  the  object  of  registration  is  public  notice,  with  reasonable  cei> 
tainty ;  and  we  can  not  sanction  a  construction  which  would  avoid 
the  registry  of  a  mortgage  upon  the  ground  that  the  entire  deed  of 
mortgage  was  not  spread  verbatim  and  literatim  upon  the  public 
records." 

In  Rogers  v,  Chander,  6  An.  349,  it  was  said  :  "  It  has  been  held  in 
relation  to  the  inscription  of  mortgages  that  although  the  law  requires 
a  copy  of  the  act  offered  for  record  to  be  presented  to  the  recorder  of 
mortgages,  it  is  not  indispensable  to  the  validity  of  the  inscription 
that  the  entire  act  should  be  copied  in  the  books  of  the  recorder;  and 
that  a  declaration  that  the  mortgage  exists,  with  a  statement  of  dates 
and  amounts,  and  a  full  description  of  the  property,  are  sufficient." 
These  cases  were  all  determined  by  the  court  which  decided  the  Shep- 
perd  case,  and  are  not  considered  as  interfering  with  the  doctrine  of 
registry  as  laid  down  in  that  case.  With  them  before  us,  we  think  we 
may  say  that  in  deciding  that  where  a  tutor  causes  the  mortgage  he 
has  given  in  favor  of  one  who  has  been  his  ward  to  be  reinscribed — 
the  reinscription  containing  the  date  of  the  debt,  and  the  amount 
thereof  in  principal,  together  with  a  description  of  the  property  sub- 
ject  to  the  mortgage  upon  the  books  of  the  recorder  of  mortgages,  the 
law  has  been  complied  with — we  are  only  following  the  line  of  safe 
precedents  which  has  been  marked  out  by  our  predecessors,  whose 
opinions  upon  this  subject  entirely  agree  with  our  own. 

Second — ^Was  the  debt,  which  the  mortgage  was  given  to  secure,  pre- 
scribed at  the  time  the  mortgage  was  reinscribed  ? 
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That  it  existed  at  ODe  time  is  not  disputed.  That  Pontz  knew  it,  is 
apparent  from  the  fact  that  it  is  recited  in  the  deed  by  which  he  became 
part  owner  of  the  property  which  was  mortgaged  to  secure  its  pay- 
ment. Auguste  Reggio  swears  that  he  constantly  acknowledged  this 
debt.  Octave  Reggio  swears  to  the  same  thing.  They  both  swear 
that  it  was  often  acknowledged  in  the  presence  of  Poutz;  and  this 
evidence  is  not  contradicted  This  constant  acknowledgment  kept 
the  debt  alive.  The  reinscription  of  the  mortgage  of  1844,  on  the 
fourth  December,  1869,  re-established  the  inscription,  to  take  eflbct 
from  the  date  of  its  reinscription ;  and  as  this  reinscription  took  place 
anterior  to  Poutz^  judgment,  it  follows  that  when  the  property  was  sold 
under  that  judgment,  it  was  first  subject-  to  the  payment  of  this  debt. 

The  next  objection  to  the  mortgage  is,  that  it  was  given  to  secure 
the  price  of  slaves,  aud  is  therefore  immoral,  illegal  and  without  any 
validity  whatever.  Counsel  for  Edmond  Reggio  admits  that  the  debt 
in  question  was  partly  the  price  of  slaves — that  is  to  say,  to  the  extent 
of  one- third  of  the  amount.  But  he  contends  that  the  question  of  con- 
sideration of  the  sale  of  slave  property  is  finally  settled  in  favor  of  the 
bearer  of  such  claims  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  in  the  cases  of  White  t'.  Hart  and  Osborn  v.  Nicholson, 
IS  Wallace,  647,  654.  The  interests  of  the  parties  in  the  case  before 
us  do  not  make  it  necessary  that  we  should  discuss  this  question. 

Since  the  year  1855,  all  debts  bear  interest  at  the  rate  of  five  per 
cent,  per  annum.  The  relative  price  of  the  slaves  on  the  Pointe  aux 
Chenes  plantation  to  the  land  was,  as  it  is  established  b>p  the  testi- 
mony, one-third  for  the.  slaves,  two-thirds  for  the  land.  The  price 
of  the  land,  therefore,  would  be  about  $13,000.  The  interest  on  this 
sum  at  five  per  cent.,  since  1855  to  the  day  of  sale  to  Blanchin  & 
Giraud — fifth  February,  1870 — makes  the  debt  due  on  the  land  alone 
far  exceed  the  amount  in  the  garnishees^  hands.  This  law  we  feel 
bound  to  apply  to  the  protection  ot  the  litigant  before  us,  although  it 
has  not  been  invoked  in  his  behalf. 

The  conclusions  we  have  arrived  at  upon  these  points  make  it  un- 
necessary for  us  to  consider  the  question  of  the  validity  of  the  judg^ 
ment  obt-ained  by  Octave  Reggio,  curator,  against  Auguste  Reggio  5 
and  so  we  are  enabled  to  prevent  the  ruin  of  one  who,  once  a  minor, 
under  a  tutor,  and  always  an  insane  person,  and  thus  doubly  the  ward 
of  the  courts  and  entitled  to  their  protection,  without  being  called 
upon  to  review  the  settled  jurisprudence  of  the  State  with  regard  to 
what  is  termed  the  slave  consideration  in  contracts,  and  withoat 
changing  in  any  manner  our  own  decisions  upon  the  subject  of  the 
reinscription  of  mortgages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
heretofore  rendered  by  us  be  avoided,  annulled  and  reversed.    And 
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it  iB  now  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  garnishees,  Blanchin  &  Giraud,  and  Octave 
Roggio,  curator  of  Edmond  Reggio,  and  that  plaintiff  pay  costs  in 
both  courts. 


No.  2986. 
Philip  Drumm  v.  Hanna,  Hitchcock  &  Sewell. 

Were  it  admitted  that  a  partner  can  shield  himself  from  responsibility  by  publishing  that  he 
will  not  be  responsible  for  debts  contracted  by  his  copartners  in  the  interest  of  their 
common  venture,  still  the  notice,  even  if  suffloient.  mast  be  brought  home  to  the  party 
who  contracts  on  the  responsibility  of  the  firm.  His  telling  his  partners  that  he  wonld 
not  be  resi>onsible,  does  not  affect  the  plaintiff,  who  was  not  notified. 

Under  such  circamstances,  a  copartner,  who  stood  by  and  saw,  withont  objections,  a  work 
done  which  was  necessary  for  the  prosecution  of  the  business  in  which  he  was  engaged, 
is  bound  to  pay  for  It. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
len8f  J.  Cotton  <&  Levy,  for  plaintiff  and  appellee.  Bace,  Foster  ds 
Merriok,  for  Hanna,  defendant  and  appellant. 

Morgan,  J.  We  consider  it  established  that  the  defendants  were 
partners,  carrying  on  a  distillery  near  the  bank  of  the  Mississippi  river. 
Sewell  was  the  superintendent  thereof.  The  distillery  obtained  its 
supply  of  water  by  means  of  a  pipe  which  led  to  the  river.  This  pipe 
was  liable  to  be  broken  by  steamboats,  drift  logs,  etc.,  which  were 
constantly  passing. 

It  was  considered  necessary  to  protect  this  pipe.  This  was  done  by 
the  plaintiff,  who  drove  piles  about  and  around  it.  The  work  was 
done  at  the  instance  of  Sewell.  Plaintiff  charged  one  thousand  one 
hundred  dollars  for  it.  Payment  has  been  demanded  and  refused. 
He  brings  this  suit  to  recover  the  amount  due  him.  The  work,  it  is 
proved,  is  worth  the  sum  charged. 

There  was  judgment  against  all  the  defendants. 

Hanna  alone  has  appealed.  He  denies  the  partnership;  denies  his 
liability;  and  protests  that  he  can  not  be  held  liable,  because  he  had 
notified  the  public  that  he  would  not  be  responsible,  or  pay  any  bills 
contracted  in  his  name,  without  his  written  order. 

The  notice  does  not  allude  to  the  partnership  existing  between  the 
parties,  or  mention  the  names  of  the  copartners. 

Assuming  that  a  partner  can  shield  himself  from  responsibility  by 
publishing  to  the  world  that  he  will  not  be  responsible  for  debts  con- 
tracted by  his  copartners  in  the  interest  of  their  common  venture — 
upon  which  it  is  not  necessary  that  we  should  express  any  opinion — 
still  it  is  evident  to  our  minds  that  the  notice,  if  sufficient,  must  be 
"brought  home  to  the  party  who  contracts  on  the  responsibility  of  the 
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firm.  In  this  case,  it  is  Dot  shown  that  Drumm  knew  that  any  such 
notice  had  been  published.  Even  if  it  had  been,  Hanna  was  present 
irhen  the  work  was  being  done ;  he  made  no  objection  thereto;  on  the 
contrary,  we  think  the  testimony  shows  he  acquiesced  in  it.  Tme,  he 
told  his  copartners  that  he  would  not  be  responsible  for  the  amount  to 
he  paid,  but  to  bind  the  plaintiff,  he  should  have  notified  him.  This 
ihe  did  not  do.  As  he  stood  by  and  saw  the  work  done  without  objec- 
tion, and  as  the  work  was  necessary  for  the  prosecution  of  the  bnsiness 
in  which  he  was  engaged,  he  is  bound  to  pay  for  it. 

Of  this  opinion  was  the  District  Judge,  and  we  agree  with  him. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4337. 

Succession  of  J.  M.  Caballero. — Oppositions  of  Charles  Madael, 
-st'mc'  Dative  Testamentary  Executor,  et  als. 

61    m 

25     ^        Tho  account  rendered  to  the  heir  being  a  copy  of  the  one  previonBly  homologated*  cootradic- 
124     7fig  torily  with  the  creditors,  is  prima  facie  correct. 

If  the  items  thereof  were  exorbitant  and  undno,  the  opponents  should  have  administered 
proof  to  orerconie  the  presamptiou  of  correctness  ezlsthi^  in  favor  of  the  accountant  by 
reason  of  the  jud^^nient  of  homologation.    This  has  not  been  done.    Illegal  charges, 
however  apparent  on  the  face  of  the  record,  can  be  corrected. 
JLn  exeoator  can  not  keep  in  his  handn  the  fands  which,  according  to  law,  he  was  bonnd  to 
'    depoHit  in  banlE,  on  the  plea  of  retaining  only  the  amount  of  a  legacy  due  to  him,  when 
the  testamentary  diposition  in  his  fnvor,  by  the  express  terms  of  the  will,  was  to  be  dis- 
charged out  of  a  particular  fund  in  Havana,  Island  of  Cuba,  of  which  he  had  not  the 
seizin.    The  funds  in  controversy  in  this  case  were  not  derived  from  that  sonrce,  and 
ought  not  to  have  been  retained  and  used  by  the  executor. 
Tht*  Mureties  of  the  executor  not  having  been  cited  and  not  appearing  in  this  snit,  the  jadg- 
meut  rendered  against  them  was  annulled  on  rehearing. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Dnvig- 
neaud,  J.     G.  L,  Bright^  for  dative  testamentary  executor  and 
Appellants.    A,  Voorki^,  for  Martinez  et  als.,  appellees. 

Wylt,  J.  In  February,  1872,  this  court  decided  that  Maria  Dolores 
Felicity  Caballero,  wife  of  Joseph  Maria  Conte,  was  the  legitimate 
daughter  and  sole  heir  at  law  of  J.  M.  Caballero;  annulled  the  will  of 
«aid  Caballero  of  date  the  twenty-first  of  March,  1852,  and  ratified  in 
January,  1856,  and  ordered  the  dative  testamentary  executor  to 
render  a  full  and  complete  account  of  his  administration.  F.  P.  Mar- 
tinez, the  dative  testamentary  executor,  who  had  previously  resigned, 
rendered  his  account,  crediting  the  succession  with  $16,692|  theamoant 
of  funds  on  hand  and  collected,  and  debiting  it  with  charges  amonnt- 
ing  in  the  aggregate  to  $10,733  26. 

To  this  account,  Charles  Maduel^  the  present  dative  executor,  and 
Mrs.  Conte,  the  sole  heir  at  law,  made  opposition,  disputing  every 
item  charged  against  the  succession,  and  alleging  that  the  said  account 
does  not  contain  a  correct  statement  of  the  receipts  and  disbursementa 
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of  «aid  executor ;  that  the  accooDtaDt  never  paid,  or  was  authorized 
to  pay,  the  items  with  which  he  credits  himself,  the  same  being  illegal, 
exorbitant  and  undue  by  the  succession,  ought  not  to  be  charged 
against  it ;  that  said  executor  is  not  entitled  to  any  commissions,  be- 
cause his  services  have  resulted  in  nothing  but  injury  to  the  estate. 

The  opponents  further  show  that  the  said  executor  received  $16,692, 
of  which  $2157  50  was  in  gold,  and  did  not,  in  compliance  with  law, 
deposit  said  moneys  in  a  chartered  bank  and  keep  in  his  official 
capacity  a  bank  book,  consequently  he  is  liable  and  should  be  con- 
demned, jointly  and  severally  with  his  sureties,  to  pay  to  said  estate 
twenty  per  cent,  per  annum  interest  on  said  amount  not  so  deposited, 
irom  the  twenty-sixth  day  of  November,  1866,  until  final  payment^ 
that  he  has  not  used  proper  diligence  in  collecting  certain  claims  due 
the  estate,  amounting  in  the  aggregate  to  $17,904  55,  and  by  his 
neglect  and  inattention  he  has  caused  the  estate  to  lose  that  amount, 
for  which  he  becomes  liable ;  and  that  he  has  utterly  failed  and 
neglected  to  rent  a  valuable  residence  belonging  to  the  estate  on  St. 
Louis  street,  causing  a  loss  of  $1800,  for  which  he  is  also  liable.  The 
court  dismissed  the  oppositions  and'  permitted  the  accountant  to 
retain  the  balance  of  the  money,  for  which  he  credited  the  estate,  as  a 
payment  on  the  legacies  made  to  him  and  his  children  by  the  will  of 
Oaballero.     From  this  judgment  the  opponents  appeal. 

The  account  rendered  to  the  heir  being  a  copy  of  the  one  previously 
homologated,  contradictorily  with  the  creditors,  is  prima  facte  correct. 

If  the  items  thereof  were  exorbitant  and  undue,  as  alleged,  the 
opponents  should  have  administered  proof  to  overcome  the  presump- 
tion of  correctness  existing  in  favor  of  the  accountant  by  reason  of  the 
j'udgment  of  homologation.     This  has  not  been  done. 

There  are  several  items  of  the  account,  however,  that  we  can  correct: 

First — The  charge  of  $50,  reserved  for  future  costs  for  the  clerk }  as 
the  executor  has  resigned,  the  succession  should  not  be  charged  there- 
with in  his  account. 

Secand — The  item  of  $100,  for  affixing  and  removing  seals,  is  illegal, 
the  law  only  allowing  $3  to  the  notary  for  such  service.  It  must  be 
reduced  to  the  sum  mentioned. 

Third — Inventory  and  supplemental  inventory  and  copies,  $605; 
this  charge  should  be  reduced  to  $25;  the  inventories  being  before  us, 
and  the  law  fixing  the  fees  of  notaries. 

Fourth—The  item  of  $a000,  to  P.  Soul6  and  L.  Charvet  for  attor- 
neys' fees,  should  be  reduced  to  $500 ;  the  extent  of  their  professional 
labors  appearing  in  the  transcript,  and  the  court  being  authorized  to 
determine  the  value  of  their  services. 

Fifth — The  item  of  $1000,  to  Q.  A.  Thomas,  attorney  of  absent 
heirs,  should  be  reduced  to  $100. 
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Sixth — The  item  of  $300,  charged  for  the  seryioes  of  appraisers^ 
should  be  reduced  to  $16,  the  amount  to  which  they  were  entitled 
under  act  No.  33  of  the  statutes  of  1870. 

Seventh — The  items  due  to  Ferreri  Gonzales  and  Bances,  amonnting^ 
in  the  aggregate  to  $1012  70,  should  be  stricken  from  the  aoeoonty  aa 
the  proof  is  they  have  not  been  paid  by  the  accountant. 

Eighth — The  item  of  $1331  59,  charged  as  the  executor's  commis- 
sions, should  be  stricken  from  the  account.  From  the  record  before  na, 
and  in  view  of  the  illegal  and  exorbitant  charges  he  has  permitted  to 
be  allowed  against  the  estate,  we  are  satisfied  that  his  administratioD 
has  been  an  injury  rather  than  a  benefit  to  the  succession.  4  An.  578. 

Actually  administering  $16,692,  this  executor  has  presented  charges 
amounting  to  some  $9000,  consisting  almost  entirely  of  funeral  charges, 
attorneys'  fees,  his  own  commissions,  clerks'  fees,  notary  and  apprai- 
sers' costs,  and  auction  charges. 

Instead  of  renting  out  the  residence  belonging  to  the  estate,  invento- 
ried at  $30,000,  he  permits  it  to  lie  idle,  and  sets  up  charges  for  a 
keeper  amounting  to  $246.  An  executor  so^  remiss  and  positiyely 
unfaithful  in  the  discharge  of  his  duties,  deserves  no  remuneration  for 
his  services. 

The  charges,  therefore,  for  fixing  seals,  inventories,  attorneys*  feea 
and  appraisers'  costs,  should  be  reduced  from  $5005  in  the  aggregate 
to  $644  in  the  aggregate.  While  the  sum  retained  for  future  costs  of 
the  clerk,  the  executor's  commissions,  and  the  items  charged  as  dae  to 
Ferrer,  Gk>nzales  and  Bance,  amounting  in  the  aggregate  to  $2394  29, 
should  be  stricken  from  the  account.  $6755  29  should,  therefore,  be 
deducted  from  the  $10,733  26  with  which  the  executor  credits  himself 
in  the  account.  This  leaves  the  total  charges  $3977  97,  which, 
deducted  from  the  $16,692,  funds  belonging  to  the  estate  in  the  hands 
of  the  executor,  leaves  $12,714  23  due  by  him.  This  sum  the  executor 
should  pay  over  to  the  opponents,  with  twenty  per  cent,  per  annain 
interest,  because  he  failed  to  keep  the  same  deposited  in  a  chartered 
bank  of  tliis  State,  according  to  law.  (Revised  Statutes  of  1870,  p.  8, 
sec.  7.)  The  executor,  however,  contends  that  he  was  not  bound  to 
deposit  this  sum  in  bank,  because  under  the  will  there  was  a  legacy  to 
him,  in  discharge  of  which  he  had  the  right  to  retain  the  funds  in  con- 
troversy. In  support  of  this  position  he  cites  articles  1627  and  1628  of 
the  Revised  Code. 

Article  1627  is  not  applicable,  because  the  '*  thing  bequeathed  "  waa 
not  in  his  possession  at  the  opening  of  the  succession.  He  acquired 
the  funds  in  controversy  subsequently,  in  his  fiduciary  capacity. 

Article  1628  permits  the  testamentary  executor,  having  seizin  of  the 
effects  of  the  succession,  to  retain  in  his  possession  the  amount  of  the 
legacy  due  him,  subject  to  a  restitution  for  the  payment  of  debts. 
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The  acconntanty  howeTer,  was  not  a  testamentary  executor ;  he  was- 
only  a  dative  executor.  Assaming,  howeyer,  that  he  had  the  right 
accorded  by  article  1628,  this  executor  could  not, retain  the  funds  in 
controyersy,  because  the  disposition  in  his  fayor,  by  the  express  terms- 
of  the  will,  was  to  be  discharged  out  of  a  particular  fund  in  the  hands 
of  Juan  A.  Bance,  in  Havana,  Cuba.  The  funds  in  controversy  were 
not  derived  from  that  source,  and  ought  not  to  have  been  retained  and 
used  by  the  executor. 

As  to  the  claims  for  damages  against  the  executor,  for  failing  to  col- 
lect the  several  sums  due  the  estate  and  for  failing  to  rent  out  the 
reswlence,  we  will  remark  that  the  opponents  have  not  adduced  suffi- 
cient proof  to  fix  his  liability. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  Is  now  ordered  that  the  opponents  recover  judgment  against  the 
accountant,  F.  P.  Martinez,  for  ten  thousand  five  hundred  and  fifty-six 
dollars  and  seventy-three  cents,  payable  in  currency,  and  the  further 
sum  of  twenty-one  hundred  and  fifty-seven  dollars  and  fifty  cents, 
payable  in  gold-  (the  amount  inventoried  as  belonging  to  the  suc- 
cession); and  it  is  further  ordered  that  there  be  judgment  against  said 
F.  P.  Martinez  and  his  sureties,  jointly  and  severally,  for  twenty  per 
cent,  per  annum  interest  on  twelve  thousand  seven  hundred  and  four- 
teen dollars  and  twenty- three  cents,  from  the  twenty- sixth  day  of 
November,  1866,  till  paid. 

It  is  further  ordered  that  said  Martinez  pay  costs  of  both  courts. 

Revised  Code  1191,1674;  Revised  Statutes  of  1870,  section  1465;. 
Terreti;.  Aubert,  6  L.  353;  14  An.  707;  Revised  Code,  Art.  1150;  6 
An.  427 ;  9  An.  412  ;  12  An.  445. 


On  Rehbaring. 

LuDELiNG  C.  J.  In  the  decree  of  this  court  rendered  on  the  thir- 
teenth of  January,  1873,  the  securities  of  the  executor  were  condemned 
to  pay  twenty  per  centum  damages,  under  the  penal  statute  of  the 
State,  because  the  executor  had  failed  to  deposit  moneys  collected  by 
him  as  required  by  the  law.    R.  S.  p.  8,  sec.  7. 

Our  attention  was  called  to  the  fact  that  the  securities  were  not  par- 
ties to  this  suit,  and  for  that  reason  we  granted  a  rehearing. 

The  securities  were  not  cited,  nor  have  they  appeared  in  the  suit  y 
the  judgment  against  them  in  this  suit  was,  therefore,  improperly  ren- 
dered.   6.  N.  S.  635 ;  3  La.  434 ;   9  An.  85. 

It  is  therefore  ordered  that  so  much  of  the  decree  of  this  court  hereto- 
fore rendered  in  this  case,  as  condemns  the  securities  of  the  executor 
to  pay  the  damages  aforesaid  and  costs,  be  annulled,  and  that  in  other 
respects  the  decree  remain  undisturbed. 


1 
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City  of  New  Orleans  t.  Salftmander  Insurance  Company. 

No.  4631. 

City  of  New  Orleans  t?.  Salamander  Insurance  Company. 

Each  proviso,  the  one  in  section  15  of  act  No.  48,  approred  March  3, 18T1,  and  the  other  in 
section  15  of  act  No.  14,  approved  March  5, 1873,  refers  simply  to  l^e  license  tax,  and  not 
to  taxation  on  the  property,  capital,  etc..  of  insurance  companies. 

Tinder  the  act  of  1871,  the  payment  of  |1800  as  a  license,  and  of  one  per  centum  on  the  pre- 
miums earned  ftt)m  policies  issued  through  agencies  in  the  State,  in  addition  to  said 
license,  will  exempt  the  company  fh>m  any  other  license  for  doing  business  throughout 
or  in  any  part  of  the  State — the  one  per  centum  being  considered  sufficient  temn  the 
agencies  in  the  State,  and  the  $1000  from  the  mother  company. 

The  act  of  1873  treats  only  of  the  subject  of  licenses,  and  is  limited  to  that  only. 

When  a  law  is  susceptible  of  two  constructions,  the  one  which  will  give  effect  to  the  law, 
rather  than  the  one  which  would  render  the  law  unconstitutional,  must  be  adopted. 

APPEAL  from  the  Saperior  District  Court,  parish  of  Orleans.    Hdw- 
hms,  J.    Boselius  dk  Philips,  for  defendant  and  appellant.     O.  8. 
Laeey,  city  attorney,  for  plaintiff  and  appellee. 

Ho  WELL;  J.  The  only  qaestion  for  decision  in  this  case  is,  accord- 
ing to  the  statement  of  lacts,  "whether  the  Salamander  Insurance 
Company  could  be  taxed  for  the  payment  of  any  municipal  tax  what- 
ever— said  company  having  paid  to  the  State  the  license  tax  of  $1000, 
called  for  under  paragraph  No.  15,  section  No.  3,  of  act  No.  42,  of  the 
Legislature  of  Louisiana,  approved  March  3,  1871,  and  paragraph  No. 
15,  section  No.  ],  of  act  No.  14,  approved  March  5,  1872,  during  said 
years  1871  and  J  872." 

The  portions  of  said  acts  applicable  to  the  question  are  as  follow : 

Section  3  (act  1871).  *'  That  there  shall  be  levied  and  collected  an 
annual  amount  as  a  license  or  tax : 

Fifteenth — *'From  each  insurance  company  with  a  capital  of  one  hun- 
dred thousand  dollars  or  more,  incorporated  by  or  under  the  laws  of 
this  State,  and  transacting  an  insurance  business  therein,  one  thousand ' 
dollars ;  *  .  *  *  *  provided,  that  no  insurance  company  whoee 
license  tax  shall  be  one  thousand  dollars  shall  be  liable  to  any  assess- 
ment throughout  the  State  other  than  that  imposed  by  this  article  and 
by  section  six  ot  this  act." 

Section  6.  *  *  That,  from  every  insurer  or  insurance  company  transact- 
ing an  insurance  business  in  this  State,  there  siiall  be  collected,  in  ad- 
dition to  the  licenses  in  such  cases  hereinbefore  provided  for,  an  annual 
tax  of  one  per  centum  upon  the  gross  amount  of  the  premiums  earned 
each  year  from  policies  issued  through  agencies  in  the  State." 

Section  1  (act  1872).  <*  That  there  shall  be  levied  and  collected  an 
annual  amount  aa  a  license  or  tax : 

Fifteenth — '^  From  each  agent  or  representative  of  an  insurance  com- 
pany, by  or  under  the  laws  of  this  State,  and  transacting  an  insurance 
business  therein,  one  thousand  dollars ',  *  *  *  providedj  that  no 
insurance  company  whose  license  tax  shall  be  one  thousand  dollars, 
shall  be  liable  to  any  assessment — State,  parish  or  municipal  through- 
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oat  tbe  State — other  than  that  imposed  bj  this  article  and  by  section 
eix  of  this  act.'* 

Section  six  of  this  act  simply  makes  the  act  take  effect  from  and 
after  its  passage. 

Notwithstanding  the  above  legislation,  the  city  of  New  Orleans,  in 
the  years  1871  and  1872,  imposed  a  tax  upon  the  defendant  under  the 
head  of  '*  Merchandise,  Capital  and  Money  at  Interest." 

Upon  examining  the  above  statutes,  we  have  come  to  the  conclusion 
that  each  proviso  refers  simply  to  the  license  tax,  and  not  to  taxation 
on  the  property,  capital,  etc.,  of  insurance  companies.  Under  the  act 
of  1871,  the  payment  of  one  thousand  dollars  as  a  license,  and  of  one 
per  centum  on  the  premiums  earned  from  policies  issued  through 
agencies  in  the  State,  in  addition  to  the  said  license,  will  exempt  the 
company  from  any  other  license  for  doing  business  throughout  or  in 
any  part  of  the  State,  the  one  per  centum  being  considered  sufficient 
from  the  agencies  in  the  State,  and  the  one  thousand  dollars  for  the 
mother  company. 

The  act  of  1872  treats  only  of  the  subject  for  licenses,  and  is  limited 
to  that  one  subject. 

When '  a  law  is  susceptible  of  two  constructions,  we  will  adopt  the 
one  which  will  give  effect  to  the  law,  rather  than  the  one  which  would 
render  the  law  unconstitutional. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4394. 
Mrs.  a.  M.  Jennings  v.  Mrs.  F.  M.  McConnico. 

No  appeal  la  to  be  entertained  from  an  order  allowing;  an  intervenor,  as  owner,  to  bond  prop- 
erty proTisionally  seized.  The  right  to  do  so  is  expressly  conferred  by  law  (section  S915 
R.  S.);  and  the  Judge  a  quo  had  no  discretion  but  to  grant  the  order— the  bond  furnished 
taking  the  place  of  the  property  released.  There  can  therefore  be  no  irreparable  ii^jory 
resulting  Irom  the  granting  of  the  order,  and  the  law  has  provided  ample  remedy  in  case 
the  order  should  not  be  properly  executed.    An  appeal  would  be  without  practical  benefit. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Hi^rd, 
J.  B.  B,  Forman,  for  plaintiff  and  appellant.  M,  H,  Huntington, 
for  sub-lessee,  John  P.  Fowler,  defendant  and  appellee.  H,  W.  Ha/nd' 
lin,  for  C.  R.  Poole,  intervenor  and  appellee.  Jf.  M.  Cohen,  for  Louis 
Orunewald,  intervenor  and  appellee.  B,  FiHeuil,  for  C.  S.  Sauvinet, 
civil  sheriff. 

Howell,  J.  The  plaintiff  sued  the  defendant  for  rent,  and  caused 
the  furniture  in  the  leased  premises  to  be  provisionally  seized.  Three 
parties,  J.  P.  Fowler,  E.  R.  Poole,  agent,  and  L.  Grunewald,  intervened 
separately,  and  obtained  orders  to  release  the  property  severally 
•claimed  by  them.     The  plaintiff  appealed  from  the  said  orders,  and 
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also  from  a  judgment  on  a  rule  taken  bj  her  to  rescind  the  order  in 
fayor  of  said  Fowler. 

Q-ranewald  and  Fowler  move  to  dismiss  the  appeal  from  the  ordera 
or  judgments  in  their  favori  on  the  grounds : 

First — That  the  claim  of  said  Grnnewald  is  for  a  piano  shown  to  be 
worth  only  $200. 

Second — The  judgment;  making  absolute  the  rules  to  bond,  is  inter- 
locutory, and  does  not  work  an  irreparable  injury. 

I.  The  first  ground  is  well  taken,  and  the  appeal,  as  to  Grnnewald, 
must  be  dismissed.  The  proceeding  can  not  be  likened  to  a  conewrmu^ 
in  which  the  value  of  all  the  property  gives  jurisdiction ;  but  is  simply 
a  separate  demand,  made  by  a  third  party  intervening,  who  daima  to 
be  the  owner  of  specific  property  under  seizure,  and  it  is  the  amount  of 
his  demand,  or  the  value  of  the  property  claimed  by  him,  which,  is 
the  matter  in  dispute,  and  this  is  below  $500.  Had  he  failed  in  his 
demand  to  bond,  it  is  clear  that  he  could  not  have  appealed,  and  hav- 
ing succeeded,  his  opponent  or  antagonist  can  not  appeal  for  the  same 
reason,  the  matter  in  dispute  not  exceeding  $500. 

II.  The  second  ground  presents  more  difficulty,  but  we  are  con- 
strained to  apply  the  doctrine  repeatedly  recognized  by  this  Court,  that 
where  the  party  is  compelled  to  resort  to  another  suit  to  obtain  redress, 
the  injury  caused  by  an  interlocutory  order  must  be  held  to  be  irre- 
parable, and  to  maintain  the  appeal  as  to  J.  P.  Fowler,  whose  claim  is 
over  five  hundred  dollars.  See  23  An.  51  and  the  cases  there  cited. 
The  plaintiff,  in  this  instance,  if  successful,  will  have  to  pursue  Fowler 
on  the  bond  of  release,  which  takes  the  place  of  the  property  seized 
and  released. 

It  is  therefore  ordered  that  the  appeal,  as  to  Grunewald,  be  dis- 
missed, at  the  costs  of  appellant;  and,  in  other  respects,  the  motion  to 
dismiss  is  overruled. 


On  Rehearing. 

Howell,  J.  A  rehearing  was  granted  in  this  case,  because  we 
doubted  the  application,  in  this  instance,  of  the  doctrine  that  where 
the  party  is  compelled  to  resort  to  another  suit  to  obtain  redress,  the 
injury  caused  by  an  interlocutory  order  must  be  held  to  be  irrepara- 
ble, and  an  appeal  allowable. 

After  further  reflection  and  examination,  we  condode  that  it  should 
not  be  applied  in  this  case,  where  the  plaintiff  haa  appealed  from  an 
order  allowing  an  intervenor,  as  owner,  to  bond  the  property  pro- 
visionally seized  herein.  The  right  to  do  so  is  expressly  conferred  by 
law  (sec.  2915  R.  S.),  and  the  judge,  it  would  seem,,  had  no  discretion 
but  to  grant  the  order,  the  bond  furnished  taking  the  place  of  the 
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property  releaBed.  There  can,  therefore,  be  no  irreparable  injury 
resulting  from  the  granting  of  the  order.  The  law  has  provided  ample 
remedy  in  ease  the  order  should  not  be  properly  executed.  An  appeal 
would  be  without  practical  benefit,  as  we  would  likewise  have  to 
recognize  the  right  of  the  intervener  and  mandate  of  the  law. 

It  is  therefore  ordered  that  our  decree  herein,  so  far  as  it  maintains 
the  appeal  of  J.  P.  Fowler,  be  set  aside,  and  that  the  said  appeal  be 
dismissed,  with  costs;  and  that,  in  other  respects,  the  said  decree 
remain  undisturbed. 


Morgan,  J.    This  case  is  now  before  us  on  its  merits. 

The  appellant  has  assigned  no  errors  in  the  judgment  appealed  from; 
has  filed  no  brief;  made  no  argument.  We  can  not  say  that  the  dis- 
trict judge  erred. 

Judgment  affirmed. 


No.  4787. 

State  of  Louisiana,  ex  rel.  Mrs.  Sarah  Richardson,  v.  The  Judge 
OF  THE  Fourteenth  Judicial  District  Court. 

Wlien  an  iojunotion  iasnes  against  an  order  of  seizure  and  sale,  and  a  sospenaive  appeal  is 
taken  from  the  Jndgment  dissolving  the  injunction,  the  amount  of  the  bond  must  be 
measured,  not  by  the  amount  involved  in  the  i]\junction  suit,  but  by  the  amount  of  the 
judgment  ordering  the  seizure  and  sale  staid  by  the  injunction. 

A  judgment  dissolving  an  injunction  against  an  order  of  seizure  and  sale  without  damages  is 
simply  a  judgment  of  nonsuit,  and  seems  naturally  to  blend  itself  with  that  ordering 
the  sale ;  or,  in  other  terms,  it  is  in  substance  a  repetition  of  the  order  first  granted. 

It  is  not  considered  that  the  import  of  a  suspensive  appeal  in  such  a  case  has  any  other  effect 
than  that  of  suspending  the  original  order  of  sale.  The  judgment  dissolving  the  injunc- 
tion does  not  constitute  a  separate,  independent  judgment,  that  could  be  appealed  fh>m 
for  any  other  purpose  than  that  of  affecting  the  original  order  of  seizure  and  sale. 

APPLICATION  for  a  writ  of  mandamus,  directed  to  Robert  Ray^ 
Judge  of  the  Fourteenth  Judicial  District  Court.    Ba/rrow  d  Pope 
and  Morrison  dt  Farmer^  for  relator.    Robert  Ray,  in  propria  persona, 

Taliaferro,  J.  A  creditor  of  the  relator  having  obtained  an  order 
of  seizure  and  sale  against  her  property,  she  injoined  the  execution  of 
the  writ,  alleging  various  grounds  for  the  proceeding.  The  injunction 
was  dissolved,  and  the  relator  moved  the  court  lor  a  suspensive  appeal, 
tendering  a  bond  with  surety  for  five  hundred  dollars  to  cover  costs. 
The  court  ordered  that  a  devolutive  appeal  be  granted  her  on  giving 
bond  in  the  sum  of  one  hundred  dollars,  and  a  suspensive  appeal  on 
furnishing  bond  in  the  amount  required  by  law.  The  relator  thereupon 
applied  to  this  court  for  a  writ  of  mandamus,  directed  to  the  Judge  of 
the  Fourteenth  District,  commanding  him  to  grant  the  suspensive 
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appeal  applied  for  on  bond  of  five  hundred  dollars.  A  rale  nisi  was 
granted,  returnable  before  this  court  on  the  first  Monday  of  November^ 
1873,  and  all  proceedings  in  the  case  staid  in  the  lower  court. 

To  this  rule  the  judge  a  quo  answers : 

First — That  the  proceeding  entitled  Sarah  Richardson  v,  B.  H.  Dink- 
grave,  Sheriff,  et  al.,  is  not  by  law  an  independent  suit  or  proceeding 
coupled  with  the  conservatory  writ  of  injunction,  as  contemplated  by 
Code  of  Practice,  articles  296  et  seq,,  which  is  instituted  by  petition,, 
oath  and  bond ;  but  is,  in  its  nature  and  all  its  bearings,  an  opposition 
and  answer  to  the  petition  for  order  of  seizure  and  sale.  4  La.  89 ; 
«6.  293;  3  Rob.  347. 

Second — That  the  doctrine  enunciated  in  the  case  of  the  State,  ex  rel. 
Stackhouse,  v,  the  Judge  of  the  Fourth  District  Court  of  New  Orleans, 
21  An.  152,  referred  to  in  the  rule  niei  granted  by  this  court  against 
respondent,  and  the  ruling  in  that  case,  does  not  conflict  with  the 
judgment  and  ruling  of  respondent  in  the  present  case,  for  the  reason 
that  the  relators.  Stackhouse  et  al.,  in  21  An.  p.  152,  obtained  an 
injunction  upon  giving  bond  with  security  for  $1000;  that  Zunts  filed 
an  answer,  praying  for  a  dissolution  of  the  injunction;  whereas,  in 
the  case  at  bar,  Mrs.  Richardson  did  not  obtain  an  injunction  upon 
giving  bond  in  any  amount,  claiming  the  benefit  of  article  739  of  the 
Code  of  Practice,  to  sue  out  her  injunction  or  opposition  without 
giving  bond. 

Tliird — That  Mrs.  Richardson  having  failed  to  sustain  the  allegations 
in  her  petition,  when  called  on  by  plaintiff  by  rule  to  do  so,  respond- 
ent regarded  the  fiat  or  orders  issued  by  him  in  the  proceeding  as  the 
only  judgment  extant  in  the  case,  and  that  in  order  to  obtain  an 
appeal  the  amount  of  the  judgment  in  the  case  of  Pargoud  v.  Richard- 
son must  govern.  While  the  law  grants  to  creditors  having  title 
importing  confession  of  judgment  the  right  of  executory  process  to 
seize  and  sell  the  property  of  their  debtors  summarily,  it  accords  to 
debtors  protection  against  injury  and  inconvenience  they  might 
otherwise  suffer  from  an  undue  and  improper  exercise  of  that  right 
on  the  part  of  creditors.  Accordingly  it  presents  specifically  by  article 
739  of  the  Code  of  Practice  the  only  grounds  upon  which  a  sale  of 
property,  seized  under  executory  process,  may  be  arrested.  Articles 
73ci  and  740  grant  the  debtor  the  ready  means  of  preventing  an  improper 
sale  of  his  property,  by  swearing  to  the  alleged  fact  authorizing  a  sus- 
pension of  the  sale,  and  may  obtain  his  injunction  without  giving 
security.  Article  741  then  declares  that :  ''The  plaintiff  against  whoin. 
the  injunction  has  been  obtained,  may  compel  the  defendant  to  prove, 
in  a  summary  manner  before  the  judge,  the  truth  of  the  facts  alleged 
in  his  opposition."  And  article  742  proceeds:  '^If,  on  being  thus 
required,  the  defendant  proves  that  the  action  on  which  the  seizure- 
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has  been  obtained  is  extinct  or  prescribed,  or  that  the  cause  of  it  is 
Yoid,  or  that  the  debt  on  which  it  is  founded  is  paid,  remitted  or  com- 
pensated, the  judge  shall  revoke  the  order  of  seizure  and  condemn  the 
plaintiff  to  pay  costs."  Article  743  follows,  announcing  that  'Mfthe 
defendant  does  not  prove  the  truth  of  the  facts  alleged  in  his  opposi- 
tion, or  if  it  appears  that  he  has  paid,  or  can  plead  in  compensation  for 
only  a  part  of  the  debt,  the  judge  shall  dissolve  the  injunction  he  has 
granted,  and  the  sale  of  the  property  shall  proceed,  either  for  the 
whole  debt  or  for  a  part,  as  the  case  may  be." 

The  terms  of  this  article  are  peremptory,  that,  upon  the  dissolution 
of  the  injunction,  thu  sale  shall  proceed.  It  assumes  that  the  party 
has  exercised  the  liberal  right  accorded  to  him  of  suspending  the  sale 
by  injunction  without  giving  security — that  he  has  been  heard  by  the 
judge  and  the  grounds  tor  his  injunction  found  to  be  frivolous  and  not 
warranted  by  law.  We  find  nothing  in  the  entire  chapter,  treating  of 
executory  process,  that  justifies  the  inference  that  a  delendant,  in  an 
order  of  seizure  and  sale,  is  to  be  indulged  further  in  delaying  his 
creditor  in  the  enforcements  of  his  rights  without  affording  him  indem^ 
nity  against  contingent  injury  and  loss  that  might  arise  from  delay. 
The  judgment  in  the  case  at  bar,  dissolving  the  injunction  without 
damages,  is  simply  a  judgment  of  nonsuit,  and  it  seems  natur.illy  to 
blend  itself  with  that  ordering  the  sale,  or,  in  other  terms,  it  is  in  sub- 
stance a  repetition  of  the  order  first  granted.  We  do  not  readily  see 
the  import  of  a  suspensive  appeal  in  such  a  case  as  having  any  other 
effect  than  that  of  suspending  the  original  order  of  sale.  Disconnected 
entirely  from  that  order,  a  suspensive  appeal  from  the  order  dissolving 
the  injunction  would  be  nugatory.  The  judgment  dissolving  the 
injunction  would  not  constitute  a  separate,  independent  judgment  that 
could  be  appealed  from,  for  any  purpose  other  than  that  of  affecting 
the  original  order  of  seizure  and  sale.  We  have  not  found  a  case  in 
our  jurisprudence  where  a  suspensive  appeal,  from  a  judgment  dissolv- 
ing an  injunction  taken  out  to  suspend  the  execution  of  a  writ  ot  seizure 
and  sale,  has  been  taken  on  a  mere  nominal  bond  for  costs.  In  the 
case  on  which  the  relator  more  especially  relies,  that  of  the  State,  ex 
rel.  W.  and  H.  Stackhouse,  v.  The  Judge  of  the  Fifth  District  Court 
of  New  Orleans,  21  An.  154,  security  was  given  for  one-half  over  anjd 
above  the  sum  awarded  as  damages  and  costs,  which  made  the  bond, 
about  $20,000. 

We  are  not  inclined,  after  further  consideration  of  the  law  and  the 
several  decisions  bearing  on  the  prominent  point  in  the  case  before 
us,  to  adhere  to  all  the  views  we  expressed  in  the  Stackhouse  case  jast 
referred  to.  We  find  that  these  views  are  not  sustained  by  the  pre- 
vious decisions,  and  we  regard  them  as  antagonistic  to  the  case  of  The 
State  V,  The  Judge  of  the  Third  District  (18  La.  444),  which  we  now 
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consider  embodies  the  true  iDterpretation  of  t]ie  articles  of  the  Code 
of  Practice  bearing  on  the  subject. 

The  case  of  The  State  v.  The  Judge  of  the  First  District  (19  La. 
167),  was  where  the  injunction  in  the  first  place  was,  not  to  restrain 
the  execution  of  an  order  of  seizure  and  sale,  but  to  prevent  an  order 
of  seizure  .and  sale  from  issuing — the  party  giving  a  bond  for  $20,000. 

m 

Subsequently,  on  rule,  this  injunction  was  dissolved  with  damages. 
An  appeal  from  the  order  dissolving  the  injunction  was  taken  on  a 
bond  of  $6000.  Afterwards,  on  the  trial  of  the  injunction  on  its 
merits,  a  judgment  of  nonsuit  was  rendered  against  the  plaintiff, 
from  which  he  appealed — giving  bond  to  cover  costs  only.  The  court 
regarded  the  appeal  as  suspensive,  but  it  went  on  to  say :  '*  We 
know  of  no  law  that  requires  a  plaintiff  in  injunction,  who  has  given 
his  bond  to  secure  the  damages  which  may  be  sustained  by  the  defend- 
ant, and  who,  on  appealing,  gives  another  bond  to  secure  the  damages 
recovered  against  him,  to  furnish  an  additional  bond  for  the  purpose 
of  securing  the  amount  of  the  debt."  A  writ  of  prohibition  was 
granted,  but  the  plaintiff  was  first  required  to  furnish  an  additional 
bond  for  $75,000  to  protect  the  bank  in  case  it  should  appear  the  in- 
junction had  been  wrongfully  taken  out. 

The  cases  referred  to  in  twentieth  and  twenty -second  annuals  have 
no  direct  analogy  to  the  case  under  consideration. 

Entertaining  these  views,  we  conclude  that  the  relator  can  only  avail 
herself  of  a  suspensive  appeal  in  this  case  by  conforming  to  the  re- 
quirements of  article  575  of  the  Code  of  Practice,  by  furnishing  bond 
with  security  in  a  sum  exceeding  by  on^-half  the  amount  of  the  order 
or  judgment  rendered  against  her. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  taken  in 
this  case  be  discharged  at  relator's  cost.  It  is  further  ordered  that  a 
suspensive  appeal  be  granted  to  the  relator  in  this  case  ;  provided  that 
withiA  fifteen  days  from  the  rendition  of  this  decree  she  furnish  bond 
with  security,  according  to  law  and  in  conformity  with  this  decree,  in 
favor  of  the  plaintiff,  J.  F.  Pargoud. 


Howell  J.,  dissenting.  1  think  the  doctrine  in  the  Stackhonse  case 
in  21  An.  p.  152,  should  be  adhered  to,  and  I  can  add  nothing  to  whAt 
is  said  therein  in  support  of  the  doctrine  which  I  consider  applicable  to 
this  case,  and  think  the  prohibition  herein  should  be  made  perpetual. 


Wtlt,  J.,  dissenting.  The  relator  injoined  under  articles  739  and 
740  Code  of  Practice  the  order  of  seizure  and  sale  sued  out  by  J.  Frank 
Pargoud  against  her  to  enforce  a  special  mortgage.    At  the  trial  the 
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coart  dissolved  the  injaDCtion  witbout  damages,  and  the  relator 
sought  to  take  a  saspeosive  appeal  from  the  judgment,  tendering  a 
bond  snfflcient  for  costs  and  for  damages  for  frivoloas  appeal.  The 
court,  however,  refused  to  allow  a  suspensive  appeal,  unless  the  re- 
lator would  furnish  bond  for  one-half  over  and  above  the  amount  of 
the  mortgage  debt  for  which  the  order  of  seizure  and  sale  issued. 

The  question  is,  was  the  relator  bound  to  furnish  the  bond  required 
l>y  the  judge  ? 

As  no  appeal  was  sought  from  the  order  of  seizure  and  sale,  no  bond 
was  necessary  to  stay  the  execution  thereof— that  had  already  been 
suspended  by  the  injunction.  The  question  is  what  bond  is  necessary 
to  suspend  the  judgment  dissolving  the  injunction  ? 

That  was  the  precise  (question  presented  in  the  case  of  State,  ex  rel. 
Stackhouse,  v.  Judge  of  Fifth  District  Court  (21  An.  152).  And 
there,  after  examining  the  authorities,  this  court  held  that  a  bond  for 
one-half  over  and  above  the  amount  of  the  judgment  dissolving  the 
injunction  will  be  sufficient  for  a  suspensive  appeal.  This  is  all  that 
is  required  by  article  575  Code  of  Practice. 

The  bond  tendered  by  the  relator,  in  my  opinion,  was  ample ;  and 
the  judge  had  no  right  to  require  a  bond  for  one-half  over  and  above 
the  amount  of  the  order  of  seizure  and  sale.  But,  it  is  urged,  that  the 
injunction  was  obtained  under  articles  739  and  740  Code  of  Practice, 
-without  bond,  and  that  if  the  relator  gets  a  suspensive  appeal  there 
will  be  no  security  for  the  amount  of  the  executory  process  injoined. 

To  this  the  reply  is,  the  injunction  issued  according  to  law,  there 
being  no  question  that  the  relator  complied  with  the  requirement  of 
articles  739,  740.  If  the  law  permits  an  injunction  of  executory  pro- 
cess in  certain  cases  without  bond,  the  judge  has  no  right  to  defeat 
the  law,  because,  in  his  opinion,  there  should  be  some  security  lor  the 
mortgage  creditor  pending  the  litigation  of  the  injunction  suit. 

If  the  law-giver  had  intended  additional  security  to  be  given  to 
maintain  the  injunction  granted  under  articles  739,  740,  during  a  pro- 
tracted litigation  arising  from  an  appeaL  having  been  taken  from  the 
judgment  dissolving  the  injunction,  or  ansing  from  any  other  cause,  a 
provision  to  that  effect  would  have  been  inserted  in  the  law. 

In  the  absence  of  any  such  provision  limiting  the  right  conferred  by 
articles  739  and  740  C.  P.,  I  am  of  the  opinion  that  the  suspensive 
appeal  sought  by  the  relator  must  be  granted  pursuant  to  article  575 
C.  P.,  which  only  requires  bond  for  one-half  over  and  above  the 
amount  of  the  judgment  dissolving  the  injunction.  Such  a  bond  has 
been  tendered  by  the  relator.  But  the  judge  a  quo  says :  no,  the 
amount  of  the  bond  is  not  to  be  measured,  in  this  case,  by  the  amount 
of  the  judgment  in  the  injunction  suit  which  you  seek  to  appeal  from, 
but  the  amount  of  the  bond  must  be  measured  by  the  amount  of 
.another  judgment  or  order  of  seizure  and  sale  staid  by  the  injunction* 

42 
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Now,  I  maintaiD  that  this  ruling  violates  the  express  provisioiis  of 
article  575  and  the  well  settled  adjadications  of  this  Court,  to  the  effect 
that,  io  deterininlDg  the  amouut  of  a  bond  for  a  suspensive  appeal, 
the  amount  of  the  judgment  sought  to  be  appealed  from  alone  most  be 
considered. 

The  effect  of  a  suspensive  appeal  from  the  judgment  dissolving  the 
injunction  in  this  case,  would  be  to  leave  the  writ  granted  under 
articles  739  and  740  in  full  force  until  the  final  disposition  of  the  case 
in  this  Court.  Now,  whether  sucli  an  appeal  will  subject  the  mortgage 
creditor  to  loss  unless  a  bond  be  given  to  secure  the  debt,  or  whatever 
hardship  may  occur  to  him  on  account  thereof,  is  a  question  not  to  be 
considered  by  the  Court.  The  only  proper  view  of  the  subject  is,  the 
law  allows  the  injunction  without  bond,  and  the  law  allows  a  suspen- 
sive appeal  with  a  bond  for  one-half  over  and  above  the  amount  of  the 
judgment  dissolving  the  injunction.  If  the  enforcement  of  the  law,  in 
the  case  under  consideration,  produces  hardship  or  loss  to  the  mortgage 
creditor,  the  court  must,  nevertheless,  enforce  the  law.  We  have  no 
right  to  deny  the  relator  a  suspensive  appeal,  in  view  ot  the  bond 
which  she  tenders  conformably  to  article  575  C.  P. 

The  right  to  an  injunction  and  the  right  to  an  appeal  are  given  by 
the  law  upon  the  conditions  therein  required.  The  relator  in  this 
case  has  complied  with  the  law,  and,  in  my  judgment,  is  entitled  to  a 
suspensive  appeal.    I  therefore  dissent  in  this  case. 


No.  4773. 
W.  J.   W.   Woodruff  v,  William  S.  Lobdsll. 

The  exceptions  to  the  proceedings  in  this  case  are  snbstantlaUy  similar  to  those  set  np  In  the 
case  of  Morgan  v.  Kennard.  25  An.  p.  338,  and  which  this  court  held  to  be  nntenahle. 
See  also  Bonner  v.  Lynch,  35  An.  p. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West 
Baton  Bouge.  Cole,  J.  G,  A,  Qriffiih,  B,  W,  KiUckwhotker  9Jk^ 
Stafford^  Belden  dt  Foley ^  for  plaintiff  and  appellee.  H.  M.  Favrat^ 
Barrow  dc  Fope,  for  defendant  and  appellant. 

LuDRLiNG  C.  J.  This  is  a  suit  for  the  office  of  Parish  Jodge  of 
West  Baton  Rouge,  under  act  No.  39,  of  the  General  Assembly  of  I873i 

The  defendant  urged  several  exceptions  to  the  prooeedings,  which 
were  overruled  by  the  judge  a  quo.  They  were  substantially  similar  to 
those  set  up  in  the  case  of  Morgan  i;.  Kennard,  and  which  this  coart 
held  to  be  untenable. 

The  defendant  then  filed  a  lengthy  and  verbose  answer,  whereapoD 
the  plaintiff  moved  to  strike  out  portions  of  the  answer  which  referred 
to  and  were  based  upon  an  election  said  to  have  been  holden  in  No- 
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yember,  1872,  on  the  ground  that  in  a  suit  like  this  no  inquiry  could  be 
had  concerning  the  election.  Without  deciding  whether  it  be  the 
better  practice  to  move  to  strike  out  any  irrelevant  matter  in  an  an- 
swer, or  to  object  to  evidence  on  the  subject  when  offered,  about  which 
no  question  was  made  in  this  case,  it  is  now  well  settled  that  the  judge 
a  quo  ruled  correctly  in  refusing  an  inquiry  in  regard  to  the  election. 
See  Bonner  v.  Lynch.  He  also  ruled  correctly  in  refusing  a  jury  trial. 
Morgan  t;.  Kennard.    25  An.  238. 

It  appears  that  the  plaintiff  has  been  duly  commissioned  by  Governor 
W.  Pitt  Kellogg,  and  that  he  has  qualified  according  to  law.  The  de- 
fendant has  offered  no  commission  to  the  office  whatever.  The  judg- 
ment of  the  District  Judge  in  favor  of  the  plaintiff  is  manifestly  cor- 
rect. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 


Wtlt,  J.,  dissenting.  This  is  a  proceeding  by  rule,  under  act  No. 
39,  of  the  statutes  of  1873,  for  the  office  of  parish  judge. 

I  think  the  suit  should  be  dismissed,  because  the  law  under  which 
it  is  brought  is  unconstitutional.  My  reasons  for  this  conclusion  were 
expressed  in  my  dissenting  opinions  in  Morgan  v.  Kennard,  25  An. 
238,  and  Hughes  v.  Pitkin,  25  An.  127. 

But  laying  out  of  view  the  unconstitutionality  of  the  act,  I  still 
think  this  demand  should  be  rejected,  because  the  suit  is  not  author- 
ized by  the  statute  under  which  it  was  brought.  Act  No.  39  is  not  a 
general  law,  or  a  law  providing  a  remedy  generally  for  cases  where 
there  is  a  controversy  for  office.  It  is  a  statute  authorizing  a  summary 
proceeding  by  rule  in  the  particular  cases  mentioned  in  the  act,  and 
none  others.  It  authorizes  a  proceeding  by  rule  where  there  is  a 
dispute  or  controversy  for  a  judicial  office  only,  in  the  following  cases : 

First — Where  the  plaintiff  was  appointed  judge  by  the  Governor, 
confirmed  by  the  Senate,  and  commissioned. 

Second — ^Where  he  has  been  elected,  and  commissioned  in  pursuance 
of  said  election. 

In  these  two  cases  only  the  statute  declares  that  the  "  commission 
sbaU  be  prima  feme  proof  of  the  right  of  such  person  to  hold  and 
exercise  such  office  •  •  •  and  such  person,  so  commissioned,  shall 
have  the  right  to  proceed  by  rule  before  any  court  of  competent  juris- 
diction to  have  himself  declared  to  be  entitled  to  such  office,  and  to  be 
inducted  therein."    Sections  1  and  2,  of  act  No.  39,  acts  1873. 

Woodruff  does  not  pretend  to  have  been  commissioned  in  pursuance 
of  an  election.  On  the  contrary,  he  alleges  that  he  was  appointed  and 
commissioned  by  the  Governor.  He  was  not,  however,  confirmed  by 
the  Senate,  the  Legislature  having  adjourned  before  he  was  appointed. 
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Without  legislating,  this  court  can  not  declare  the  plaintiff  entitled 
to  the  benefit  ol  the  act  under  which  he  sues,  because  it  does  not 
embrace  his  case.  The  law  requires  an  appointment,  a  commission, 
and  a  confirmation  of  the  appointment  by  the  Senate.  The  plaintiff 
does  not  pretend  that  the  Senate  ever  confirmed  his  appointment.  He 
therefore  has  no  more  right  to  proceed  under  act  No.  39  than  any  other 
contestant  for  office.     His  remedy  is  under  the  intrusion  law.  I  dissent. 


No.  3556. 
Q.  A.  Thomas  v.  The  City  of  New  Orleans. 

Tho  plaintiff  in  this  case  ia  bound  by  the  modified  contract  to  which  he  gave  bis  assent,  and 

by  his  own  interpretation  of  it. 
The  city  is  not  in  default,  and  consequently  not  liable  in  damages. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  CooUy, 
J.  Jury  trial.  Bornor  dc  Benedict^  for  plaintiff  and  appellee. 
George  8,  Laceyf  City  Attorney,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff's  demand  against  the  city  is  made  up 
of  alleged  losses  incurred  by  him  in  the  nature  of  damages  arising,  as 
he  avers,  from  the  failure  on  the  part  of  the  defendant  to  comply,  on 
its  part,  with  a  contract  entered  into  with  him  to  furnish  a  large  qnan- 
tity  ot  shells  to  be  used  on  the  public  streets  of  the  city.  He  avers 
loss  to  a  large  amount  in  the  discount  of  certain  certificates  of  indebt- 
edness received  by  him  in  part  payment  of  portions  of  the  quantity  of 
shells  delivered  by  him,  the  defendant,  as  he  avers,  being  bound  to 
make  payment  in  money,  which  it  failed  to  do.  He  alleges  loss  to  the 
amount  of  $1120  on  seven  thousand  barrels  of  shells  brought  to  New 
Orleans  in  pursuance  of  his  contract  with  tlie  city,  which  it  refused  to 
take,  compelling  the  plaintiff  thereby  to  sell  them  at  private  sale.  He 
claims,  besides,  $4100  for  loss  sustained  from  various  sums  expended 
in  the  purchase  of  suitable  boats  in  which  to  transport  the  shells 
through  Harvey's  Canal,  and  for  divers  other  appliances,  which  he 
alleges  were  necessary  for  him  to  obtain  in  order  to  enable  him  to  com- 
ply with  his  contract  to  furnish  one  hundred  and  fifty  thousand  barrels 
of  shells.  The  boats  and  the  various  implements'  necessary  for  -the 
works,  houses  built  at  the  shell  banks  for  the  accommodation  of  his 
laborers,  a  large  supply  of  ropes,  and  many  other  necessary  things  in 
the  prosecution  of  so  large  an  engagement,  he  alleges,  became  value- 
less by  the  default  of  the  city  to  comply  with  its  contract;  and,  in 
addition,  he  estimates  a  large  loss  in  profits  he  would  have  realised 
had  he  gone  on  to  complete  his  undertaking,  which  he*  alleges  he  waa 
willing  and  able  to  perform. 

The  ease  was  tried  before  a  jury.    A  verdict  was  rendered  in  the 
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plaintiff's  favor  for  $14,298  04,  with  interest  at  five  per  cent,  from  the 
twelfth  Jane,  1871. 

Judgment  being  entered  for  that  sum,  the  defendant  has  appealed. 

Proposals  were  made,  in  the  usual  manner,  to  persons  inclined  to 
enter  into  a  contract  for  furnishing  the  city  with  one  hundred  and 
fifty  thousand  barrels  of  shells,  and  bids  were  invited.  The  plain- 
tiff's bid  turned  out  to  be  the  lowest.  By  the  proposals,  it  was 
stated  that  the  city  reserved  the  right  to  reject  any  and  all  bids. 
On  the  twenty-sixth  of  July,  1870,  West,  Administrator  ot  Improve- 
ments, in  his  report,  suggested  that  Thomas*  bid  be  accepted  for  fifty 
thousand  barrels  of  shells,  with  reservation  on  the  part  of  the  city  to 
accept  or  reject,  within  sixty  days,  the  remaining  one  hundred  thou- 
sand barrels.  The  city,  through  its  proper  agents,  on  the  twenty* 
eighth  July,  accepted  the  bid  in  conformity  with  the  Administrator's 
report.  In  conformity  with  this  report  and  acceptance,  the  contract 
was  entered  into  on  the  twenty-ninth  of  July,  by  the  Mayor  and 
Thomas,  by  notarial  act. 

It  does  not  appear  that  any  formal  acceptance  or  rejection  of  the 
remaining  one  hundred  thousand  barrels  was  ever  made.  We  are  not 
prepared  to  infer  from  this  fact  that  the  city  was  bound  to  extend  the 
contract  beyond  the  fifty  thousand  barrels.  The  fact  that  the  city,, 
having  first  proposed  for  one  hundred  and  fifty  thousand  barrels  and 
accepting  a  contract  for  only  fifty  thousand  barrels,  the  inference,  we^ 
think,  is  reasonable  that  the  city,  by  its  silence,  intended  to  reject  the 
contract  as  to  the  surplus.  At  all  events,  the  conclusion  seems  as 
strong  as  would  be  the  opposite  one,  that  the  failure  to  reject  implied 
an  intention  to  accept.  If  it  were  merely  a  matter  of  doubt,  ti  e  con- 
struction should  be  in  favor  of  the  city. 

There  is  a  large  amount  of  oral  testimony  offered  to  show  the  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff.  An  impression, 
it  seems,  is  aimed  to  be  made,  both  by  the  tenor  of  the  plaintiff's  own 
testimony  and  by  his  counsel's  brief,  that  the  plaintiff  was  compelled 
by  the  rigid  course  alleged  to  have  been  pursued  against  the  plaintiff 
by  a  powerful  corporation,  to  accept,  through  his  personal  necessities, 
the  paper  of  the  city  instead  oi  money,  as  the  plaintiff  says,  the  con- 
tract calls  for.  The  evidence  does  not  induce  us  to  think  there  waa 
any  failure  to  comply  with  the  contract  on  the  part  of  the  city.  We 
think  it  is  fairly  to  be  inferred  that  the  plaintiff  was  informed  that 
cash  in  hand  was  not  to  be  expected.  The  plaintiff  on  the  nineteenth 
of  July,  1870,  ten  days  before  the  contract  was  signed  before  the 
notary,  wrote  to  the  Administrator  of  Improvements  as  follows : 

'*  To  J.  B.  West,  Administrator  of  Improvements — Sir :  I  hereby 
agree  to  accept  in  payment  for  one  hundred  and  fifty  thousand  barrels 
of .  shells  to  be  delivered  to  the  city  of  New  Orleans,  as  per  acceptance 
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of  my  bid  by  the  Coanoil  this  day,  bonds  of  the  city  of  New  Orleans 
payable  ten  years  after  date  with  interest  at  the  rate  of  seven  and 
three-tenths  per  cent,  per  annum,  at  the  rate  of  ninety  cents  on  the 
dollar.  It  being  understood  as  part  of  and  essential  to  this  agree- 
ment that  the  city  shall  provide  by  ordinance  for  the  issue  of  such 
bonds,  and  shall  set  apart  from  the  receipts  of  wharfage  and  levee 
dues  a  sufficient  sum  annually  to  pay  the  interest  and  extinguish  die 
principal  of  the  same  within  ten  years  from  the  date  of  their  issue. 

'•Q.  A.  THOMAS. 

<*  New  Orleans,  July  19,  1870.'' 

It  is  shown  by  various  receipts  in  the  record  that  the  plaintiff  from 
time  to  time  received  what  were  termed  '^  convertible  certificates,"  in 
which  it  was  stated  that  the  receipts  were  redeemable  in  cash  on  or 
before  the  first  February,  1871,  or  in  bonds  of  the  city  to  be  issued  as 
described  in  the  certificate.  These  bonds  draw  seven  and  three-tenths 
per  cent,  interest. 

The  contract  by  notarial  act  contains  this  clause :  ''Paymenta  to  be 
made  in  cash,  or  certificates  issued  by  the  City  Surveyor,  approved  by 
the  Administrator  of  Improvements,  on  the  acceptance  and  measure- 
ment of  each  ten  thonsand  barrels  or  more  barrels."  The  plaintiff  re- 
ceived the  *' convertible  certificates"  for  large  amounts  and  sold  chem 
in  the  market  for  whatever  lie  could  get  for  them,  and  his  transferrees, 
it  would  appear,  obtained  the  seven  three-tenth  per  cent,  bonds  for 
them. 

The  damages  claimed  are  for  the  most  part  of  the  speculative  kind 
and  not  recoverable.  We  do  not  find  the  city  was  in  default,  and  con- 
sequently it  is  not  liable  in  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reveised.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendunr,  the  plaintiff 
and  appellee  paying  costs  in  both  courts. 


On  Rehearing. 

LuDELiNG,  C.  J.  A  re-examination  ot  the  facts  and  the  law  satisfies 
us  that  there  was  no  error  in  the  original  opinion  rendered  in  this  case. 

It  is  true  that,  under  a  resolution  of  the  City  Council  of  the  tenth  of 
June,  1870,  proposals  for  furnishing  one  hundred  and  fifty  thousand 
barrels  of  shells  were  invited.  This  invitation  for  bids  was  subject  to 
the  condition  that  the  city  could  reject  all  bids.  As  Thomas'  bid  was 
the  lowest,  the  Administrator  of  Improvements  advised  that  a  contract 
be  adjudicated  to  him  for  fifty  thousand  barrels,  with  a  right  reserved 
to  the  city  to  accept  or  reject  the  remaining  one  hundred  thousand  bar- 
rels within  sixty  days.    The  City  Council  adopted  the  suggestionu 
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The  city  thus  modified  the  contract.  The  resolation  of  the  twenty- 
«ixth  of  July,  1870,  adjudicated  a  contract  to  Thomas  for  fifry  thousand 
barrels  of  shells,  and  tliis  is  the  only  adjudication  or  contract  between 
the  parties.  It  is  said  that  the  city  could  not  modify  the  contract  with- 
out Thomas'  consent.  The  city  had  the  right  to  reject  the  bid  in  toto, 
or  she  might  propose  a  modification  of  the  contract  bid  for  by  the 
plaintiff,  and,  of  course,  such  modified  contract  would  only  be  binding 
on  Thomas  if  he  assented  to  it.  This  he  did  in  the  notarial  act  signed 
by  him.  And  the  term  cash  used  in  the  notarial  act  is  explained  by  the 
letter  of  the  plaintiff,  written  ten  days  before  the  contract  was  made, 
to  the  Administrator  of  Improvements — that  is,  money,  or  bonds  of 
the  city  at  ninety  cents  on  the  dollar.  This  interpretation  of  the  con- 
tract appears  to  have  been  put  upon  the  contract  by  the  plaintiff  him- 
self, by  taking  convertible  certificates  for  said  bonds  in  payment  for 
^ells  delivered  under  the  contract. 

We  think  the  city  has  not  been  in  default.    We  tlierefore  adhere  to 
^e  decree  hitherto  made  in  this  case. 


No.  4705.  25  otf3 

49  1383 

Mrs.  Charlotte  M.  Conner  v.  Mrs.  A.  L.  Brasher  et  al. 

Xzpreaa  mentloD  must  be  made  in  the  nuncapative  will  by  pnblic  act  that  the  witnesses 
were  present  at  the  time  it  was  received  by  the  notary  and  dictated  by  the  testator, 
otherwise  the  instrument  does  net  conform  to  the  requirements  of  article  1578  of  the 
Hevised  Code,  and  is  therefore  void. 

That  the  witnesses  came  with  the  testator  to  the  office  of  the  notary  and  were  present  when 
the  will  was  read  to  him,  is  not  snfflcient.  This  might  be  strictly  true,  and  yet  the  wit- 
nesses might  not  be  present  at  the  dictating  and  writing  of  the  testament. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleaos.    Tissot, 
J.     Homer  dt  Benedict,  for  plaintiff  and  appellant.   Bace,  Foster  <& 
Merrick,  for  defendant  and  appellee. 

Wylt,  J.  The  plaintiff  appeals  from  the  judgment  rejecting;  her 
•demand  to  annul  the  nuncupative  will  by  public  act  of  John  Thomas 
Osbnrn,  deceased,  on  the  ground  that  the  formalities  required  by 
article  1578  of  the  Revised  Code  were  not  observed  in  making  it.  The 
instrument  states  that  personally  appeared  before  the  notary,  William 
L.  Pool,  at  his  office,  ''John  Thomas  Osburn,  an  old  resident  of  this 
•city,  and  with  him  also  came  the  three  witnesses  hereinafter  named 
and  hereto  subscribing,  whicli  said  John  T.  Osburn  declared,  although 
he  was  in  the  enjoyment  of  his  ordinary  good  health,  suffering  more 
irom  blindness  than  from  any  other  malady,  yet  he  felt  admonif^hed  by 
his  advancing  age  of  the  uncertainty  of  lite,  and  that  while  blessed 
^ith  sound  mind,  memory  and  understanding,  it  was  only  a  measure 
of  becoming  consistency  that  he  should  adjust  the  affairs  of  his  estate 
4ind  effects  according  to  his  own  discretion  and  judgment,  and  he 
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therefore  requested  of  me,  notary,  to  receive  his  last  will  and  testa- 
ment as  he  would  dictate  the  same  to  me,  in  the  following  words,  to 
wit."  (Here  follow  the  dispositions,  which  need  not  be  conaidered*) 
And  the  testament  doses :  '*  Thus,  I,  notary,  have  written  the  forego- 
ing will  without  interruption  or  turning  aside  to  other  acts,  as  the  said 
testator  dictated  the  same  to  me,  and  having  read  the  same  to  him  in 
the  presence  of  the  witnesses,  in  a  loud  and  intelligible  voice,  he,  said 
testator,  declared  that  he  heard  and  understood  the  same  perfectly  well, 
and  persisted  therein.  Done  in  the  presence  of  Aaron  Johnson  French,. 
Louis  Choate  and  Isaac  T.  Hinton,  all  witnesses  of  the  lawful  age  of 
majority,  aod  domiciliated  in  this  city,  who  hereto  sign  their  name» 
with  said  testator  aod  me,  notary  (the  said  testator  making  his  mark 
hereto,  being  prevented  from  writing  his  name  ever  since  his  affliction 
of  blindness) ;  all  on  the  day,  month  and  year  hereinbefore  written." 

We  find  in  this  will  no  express  mention  that  the  witnesses  were 
present  at  the  time  it  was  received  by  the  notary,  and  dictated  by  the 
testator.  That  they  came  with  him  to  the  office  of  the  not-ary,  and 
were  present  when  the  will  was  read  to  him  was  not  sufficient.  This 
might  be  strictly  true,  and  yet  the  witnesses  might  not  be  present  at 
the  dictating  and  writing  of  the  testament.  The  instrument  does  not 
confoim  to  the  requirements  of  article  1578  of  the  Revised  Code,  and 
it  is  therefore  void.  21  An.  115 ;  12  La.  117;  8  An.  469;  11  An.  108;  20 
An.  203. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled  and 
reversed,  and  it  is  further  ordered  that  the  nuncupative  will  by  public 
act  of  John  Thomas  Osburn  be  annulled  and  avoided ;  that  the  probate 
thereof  be  revoked,  and  all  proceedings  thereunder  be  set  aside,  de* 
fendants  paying  costs  of  both  courts. 


No.  4772. 

State  of  Louisiana  ex  rel.  Francois  Lacroix  t;.   Judge  of  thc 

Fifth  District  Court  et  als. 

A  suspensive  spi  eal  being  in  force,  respondents  in  this  case  conceded  nothing  in  releasing 
the  seisare  of  the  relator's  property  for  tMrty  days  on  his  promise  to  pay  the  Amount  of 
the  Judgment  rendered  against  him,  with  interest  and  costs.  They  had  no  right  what- 
ever to  execute  the  judgment  pending  the  suspensive  appeal. 

Therefore  the  promise  insisted  on  was  a  mere  nudum  pcKtum,  which  could  no  more  defeat 
the  appeal  than  a  like  promise  not  to  take  an  appeal  could  defeat  one  subsequently  t*k«n 
according  to  law. 

VRIT  OF  PROHIBITION  to  the  Judge  of  the  Fifth  District  Conrt, 
parish  of  Orleans.  A.  B.  FhiUpg^  for  relator.  M.  E.  IAv€mdai8,  for 
respondent. 

Wylt,  J.  On  the  fifteenth  of  October,  1872,  the  judge  of  the  Fifth 
District  Court,  parish  of  Orleans,  set  aside  the  snspensiye  appeal  in 
the  case  of  Mrs.  S.  Costera  et  als.  t;.  Francois  Laoroiz,  on  the  ground 
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of  the  insolveDoy  of  the  surety,  and  allowed  the  appellant  ten  days  to 
file  another  appeal  bond,  whieh  was  accordingly  done. 

On  the  twenty-first  of  May,  1873,  the  jadge,  in  a  proceeding  contra- 
dictorily with  the  parties  in  interest,  again  set  aside  the  appeal  and 
ordered  execution  to  issue  against  the  relator  on  the  ground  that  J.  A. 
£.  Bonnet,  the  surety  on  the  second  appeal  bond,  was  not  good  and 
sufficient.  The  relator  subsequently  applied  for  and  obtained  the  writ 
of  prohibition,  upon  which  the  case  is  now  presented  for  determination. 

The  important  question  is,  is  the  surety,  J.  A  E.  Bonnet,  good  and 
sufficient  ?  If  he  is,  the  Fifth  District  Court  was  without  jurisdiction 
to  set  aside  the  appeal  and  issue  execution  against  the  relator. 

The  amount  of  the  judgment  appealed  from  is  $1145,  with  legal  in- 
terest from  twenty-first  of  May,  1872.  A  bond  of  $1800  would  be  suffi- 
cient for  a  suspensive  appeal.  The  relator,  however,  gave  a  bond  for 
$3500.  It  is  proved  that  J.  A.  E.  Bonnet  is  worth  $2000,  and  that  he 
owes  no  debts.  There  is  no  counteracting  evidence.  We  think  the 
surety  is  good  and  sufficient. 

The  respondents,  however,  contend  that  after  the  appeal  was  set 
aside,  and  execution  had  issued  agaiust  the  property  of  the  relator, 
the  latter  acquiesced  in  the  order  of  the  judge  by  entering  into  a  verbal 
agreement  with  the  respondents  that  he  would  pay  the  amount  of  the 
judgment,  interest  and  costs  if  they  would  release  the  seizure  of  hia 
property  for  thirty  days,  which  was  accordingly  done ;  that  at  the  ex* 
piration  of  the  thirty  days,  the  relator  refusing  to  pay  according  to  his 
agreement,  execution  was  again  issued  against  his  property,  and  on  the 
day  preceding  that  fixed  for  the  sale  thereof  they  were  notified  of  the 
prohibition  herein,  being  more  than  sixty  days  after  the  entry  of  the 
order  setting  aside  the  appeal. 

We  see  no  force  in  this  defense.  Assuming  that  the  relator  made 
such  an  agreement  (of  which  there  is  no  proof  except  the  ex  parte  affi- 
davit of  the  respondents),  we  fail  to  observe  any  consideration  therefor. 

The  suspensive  appeal  being  in  force,  as  we  have  just  shown,  the 
respondents  conceded  nothing  in  releasing  the  seizure  of  the  relator*a 
property  for  thirty  days.  They  had  no  right  whatever  to  execute  the 
judgment  pending  the  suspensive  appeal.  Therefore  the  promise  in- 
sisted upon  was  a  mere  nudum  pactum,  which  could  no  more  defeat  the 
appeal  than  a  like  promise  not  to  take  an  appeal  could  defeat  one  sub- 
sequently taken  according  to  law. 

It  is  therefore  ordered  that  the  prohibition  herein  be  made  perpetual, 
and  that  the  relator,  Mrs.  Costera,  testamentary  executrix,  pay  coats 
of  this  proceeding. 

Howell,  J.,  diesenting.  The  writ  of  prohibition  is  not  one  of  right, 
but  should  issue  or  not  just  as  the  circumstances  of  each  case  will  war«*> 
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rant.  Id  this  case,  I  do  not  think  the  facts  justify  its  issuance.  The 
first  bond  given  by  the  relator  was  declared  invalid,  and  he  was  allowed 
to  furnish  another,  which  was  declared  insufficient,  and  execution  was 
•ordered.  It  was  issued  and  property  seized.  Instead  of  complaining, 
or  taking  any  steps  to  arrest  the  execution  of  the  judgment,  he  virtu- 
ally admitted  the  correctness  of  the  order  setting  aside  his  appeal  and 
the  right  of  the  plaintiff  in  the  writ  to  execute  the  judgment,  by  prom- 
ising to  pay  the  judgment  within  thirty  days,  if  plaintiff  would  stay 
the  sale  that  long.  When  that  delay,  thus  granted  to  him,  expired, 
and  the  judgment  not  being  paid,  the  property  was  again  advertised, 
and  it  was  only  four  or  five  days  before  this  second  day  of  i^ale  that  he 
applied  for  a  writ  of  prohibition.  In  my  opinion,  he  is  not  entitled  to 
it,  under  the  circumstances,  admitting  the  second  bond  to  be  good  and 
sufficient,  which  I  think  is  doubtful. 
Morgan,  J.,  concurs  in  this  opinion. 


85    6061 
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State  ex  rel.  F.  C.  Mahan  v.  Judge  of  the  Fifth  District  Cocrt, 

parish  of  Orleans. 

After  an  execntion  ia  injoined  and  a  suspensive  appeal  taken  ft*om  the  Jadgment  dlsaolTiBg 
tiie  iojanctlon,  the  court  is  without  power  to  order  the  sale  of  any  part  of  the  property 
under  seizure  and  the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the  appeaL 

The  i]\junotion  bond  is  presumed  to  be  ample  protection  to  the  plaintiff  in  execution,  and 
until  the  injunction  is  finally  determined,  all  proceedings  in  the  case  are  suapended, 
except  in  regard  to  the  appeal  bond. 

APPLICATION  for  a  writ  of  prohibition  directed  to  the  Judge  of 
the  Fifth  District  Court,  parish  of  Orleans.  Tiasot,  Judge  of  the 
Second  District  Court,  parish  of  Orleans,  presiding  in  the  absence  of 
JE,  N,  Cullom,  Judge  of  said  Fifth  District  Court.  John  Bay,  for 
relator. 

Howell,  J.  After  an  execution  was  injoiued  and  a  suspensive 
appeal  taken  from  the  judgment  dissolving  the  injunction,  the  plain- 
tiff and  appellee  moved  to  sell  a  part  of  the  property  under  seizure, 
the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the  appeal, 
which,  on  hearing  the  parties,  was  ordered.  The  defendant  and 
appellant  now  asks  a  prohibition  restraining  the  said  sale  on  the 
ground  that  the  court  a  qua  is  without  jurisdiction  to  render  such 
order.  The  judge  answers  that  under  the  equitable  power  of  the 
•court  to  preserve  the  property  under  seizure,  he  ordered  the  sale, 
'because  the  expense  of  keeping  exceeded  the  value  of  the  property. 

The  court  was  without  power  to  render  the  order  complained  of  after 
a  suspensive  appeal  was  taken.  Tlie  injunction  bond  is  presumed  to  be 
•ample  protection  to  the  plaintiff  in  execution,  and  until  the  injunction 
is  finally  determined  all  proceedings  in  the  case  are  suspended,  except 
in  regard  to  the  appeal  bond.    Let  the  writ  herein  be  made  perpetuaL 
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state  ex  rel.  Magloire  ▼.  Barbin,  Sheriff;  and  Magloire  ▼.  Barbin. 

State,  ex   rel.  Pierre   Magloire,  v.   A.  L.   Barbin,  Sheriff;  and      128    ui 

Pierre  Magloire  v.  A.  L.  Barbin. 

The  delays  for  flUng  an  appeal  only  mn  when  thla  Coart  is  sitting. 

Hi  is  the  daty  of  the  appellant  to  see  that  the  record  contains  all  the  evidence  on  which  the 

•case  was  tried.    If  he  neglect  so  to  do,  the  Coort  is  without  means  of  reviewing  the  case, 

and  the  appeal  will  be  dismissed. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles. BeweSj  J.  Olivier  Frovosty,  District  Attorney,  for  relator 
«nd  appellee.  Bueote,  for  the  same.  Irion  dh  Thorpey  for  defendant 
and  appellant. 

Morgan,  J.  This  is  a  contest  for  office.  There  was  judgment  in 
iiftvor  of  plaintiff,  and  the  defendant  appealed. 

Appellee  moves  to  dismiss  the  appeal  upon  several  grounds: 

First — The  transcript  or  record  was  not  filed  within  the  time  required 
Ify  law,  ten  days.  Section  13  of  the  act  of  1866,  page  154,  provides 
that,  ''In  all  cases  in  which  the  right  to  office  is  involved,  and  an 
appeal  is  taken  from  the  judgment  of  the  district  court,  returnable 
before  the  Supreme  Court  holding  its  sessions  in  New  Orleans,  it  shall 
be  returnable  in* ten  days  after  the  judgment  of  the  lower  court;  and 
the  Supreme  Court,  on  motion  of  either  party,  shall  proceed  to  try  the 
:^rae  by  preference.*' 

The  judgment  appealed  from  was  signed  on  the  eleventh  of  August, 
1873.  An  appeal  was  allowed  returnable  to  this  court  in  ten  days. 
The  transcript  was  not  filed  until  the  third  of  September. 

The  transcript  was  filed  in  time.  This  Court  was  not  in  session 
when  the  appeal  was  made  returnable.  The  delays  only  run  when  we 
are  sitting.  The  authority  relied  on  in  21  Annual,  page  174,  does  not 
apply,  the  delays  having  expired  while  the  Court  wa^  open. 

Second — Because  the  transcript  filed  by  appellant  is  not  complete  : 
it  not  containing  all  the  evidence  offered  on  the  trial  of  the  cause  below. 

In  his  answer,  the  defendant  avers  that  he  was  duly  elected  sheriff 
of  the  parish  of  Avoyelles,  and  a  commission  issued  to  him  as  such, 
without  reciting  by  whom  the  com  mission  issued.  On  the  trial,  the 
defendant  offered  the  commission  in  evidence.  We  can  not  find  it  in 
the  record. 

In  Harris  t;.  Hays,  8  An.  433,  it  was  held  that,  **  It  is  the  duty  of 
the  appellant  to  see  that  the  record  contains  all  the  evidence  on  which 
the  case  was  tried.  If  he  neglect  so  to  do,  the  Court  is  without  means 
4>f  reviewing  the  case,  and  the  appeal  will  be  dismissed."- 

In  Hall  V.  Beggs,  17  An.  130,  it  was  held  that,  '*  Wliere  documents 
•offered  in  evidence  below  are  not  to  be  found  in  the  record,  the  appeal 
will  be  dismissed."  The  same  rule  has  been  observed  in  11  An.  72  ; 
16  An.  40;  18  An.  232. 

In  accordance  with  these  aathorities,  the  appeal  is  dismissed. 
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No.  4029. 

•Sw  M  Howard,  Preston  &  Barnbtt  v.  William  H.  Simmons  et  alB. 

Where  the  irregolarltie*  in  the  proceedings  in  the  court  a  qua,  which  are  complained  of,  are- 
more  technical  than  real,  and  where,  on  the  whole,  substantial  Justice  has  been  done,  the 
Judgment  will  not  be  disturbed. 

While  it'  is  a  general  rule  that  petitions  in  injunction  suits  are  not  allowed  to  be  amended, 
stUl  when  events  have  occurred  since  the  institution  of  the  suit,  which  would  warrant  a 
new  injunction,  there  can  be  no  good  reason  to  refose  them  to  be  stated  in  a  supple- 
mental petition. 

Courts  abhor  a  multiplicity  of  suits,  and  they  will  not  dissolve  an  ix\junotion  when  it  is  ap- 
parent  from  the  record  that  the  party  would  be  entitled  to  another. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Xeaunumt, 
J.     Wooldridge  dt  Thomas  lor  plaintiffs  and  appellees.    Baee,  Fos^ 
ter  d  Merrick  for  defendants  and  appellants. 

LuDBLiNG,  C.  J.  On  the  twenty-fifth  of  August,  1868,  the  defend- 
ants obtained  a  judgment  against  the  plaintiffs  in  the  State  of  Missis- 
sippi, from  which  no  suspensive  appeal  was  taken.  Thereupon  suit 
was  instituted  in  the  Fifth  District  Court  of  the  parish  of  Orleans  on 
the  seventeenth  of  December  of  the  same  year,  in  which,  on  the  pro- 
duction of  an  exemplified  copy  of  the  proceedings  had  in  Mississippi* 
that  judgment  was  made  executory  in  this  State.  Tl^e  decree  of  the 
Fifth  District  Court  was  tliat  '*  the  final  judgment,  rendered  in  the 
Circuit  Court  in  and  for  Rankin  county,  in  the  State  of  Mississippi,  in 
favor  of  each  of  the  plaintiffs  herein,  with  interest  and  costs,  andT 
against  the  defendants,  in  solido,  be  ratified,  confirmed  and  made 
executory  by  this  court,  the  same  as  in  the  said  Circuit  Court."  On^ 
appeal,  this  court  affirmed  the  judgment. 

While  these  proceedings  were  being  had  in  this  State,  Howard^ 
Preston  &  Barnett  were  litigating  in  the  courts  of  Mississippi  in 
regard  to  said  judgment.  They  took  an  appeal  from  the  Mississippi 
judgment  without  supersedeas  to  the  Court  of  Errors  and  Appeals  of 
that  State.  At  the  November  term  of  that  tribunal  for  the  year  1871,. 
a  decree  was  rendered  in  favor  of  appellants,  reversing  tlie  judgment 
of  the  Circuit  Court  of  Rankin  county,  on  which  proceedings  had 
been  instituted  in  this  State,  as  aforesaid. 

After  the  judgment  of  this  court  had  been  rendered  an  execution- 
was  issued  and  placed  in  the  hands  of  the  sheriff,  who  went  to  the 
office  oi  Howard,  Preston  &  Barnett  to  make  a  seizure.  Abont  two- 
hours  afterwards,  Howard,  Preston  &  Barnett  sued  out  an  injunction 
which  was  served  on  the  sheriff  at  abont  half-past  twelve  o'clock* 
The  deputy  sheriff  who  had  the  execution,  remained  in  the  office  of 
Howard,  Preston  &  Barnett  until  a  little  before  three,  when  he  stated 
to  them  that  unless  the  execution  was  satisfied,  he  would  seize  the 
contents  of  their  safe.  To  avoid  this,  they  paid  the  amount  of  the 
execution — they  say  under  protest,  while  Simmons  et  al.  say  they 
paid  voluntarily. 
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We  think  the  statement  ot  facts  above  made  shows  the  payment  was 
.not  volnntarily  made.  The  irregularities  in  the  proceedings  in  the 
•district  ooart,  complained  of,  are  more  technical  than  real.      On  the 

whole,  we  think  substantial  justice  has  been  done.    The  defendants  in 

•this  suit  attempted  to  execute  a  judgment,  which  had  not  become  res 

Judiccfta,  and  the  ju^Igment  was  reversed  on  appeal  before  the  money 

had  been  paid  to  them.    We  think  that  justice  and  law  would  require 

the  money  to  be  returned  by  the  sheriff  to  the  plaintiffs  in  this  suit. 
It  is  therefore  ordered  that  the  judgment  appealed  from  be  afBrmed, 

with  costs. 


Wtly,  J. — dissenting.  The  judgment  which  the  plaintiffs  injoin  the 
-defendants  from  executing  is  a  judgment  which  stands  unrevoked,  no 
attempt  having  been  made  to  revise  it  in  the  manner  provided  in  the 
'Code  of  Practice. 

The  plaintiffs*  however,  injoin  its  execution,  because  the  judgment 
in  Mississippi,  upon  which  it  is  based,  has  been  revised  and  reversed  in 
'that  State. 

I  can  not  concede  that  a  judgment  rendered  in  this  State  (it  matters 
not  upon  what  evidence  it  is  based)  can  be  annulled  by  a  proceeding 
in  Mississippi  to  revise  the  judgment  there.  Nor  can  I  sanction  the 
practice  of  barring  perpetually  the  execution  of  a  final  judgment  in 
this  State  which  has  not  been  revoked  nor  sought  to  be  revised  in  the 
manner  provided  by  the  Code  of  Practice. 

That  the  judgment  has  been  reversed  in  Mississippi  might  be  a  good 
defense  to  the  suit  here  upon  that  judgment,  but  after  judgment  in  this 
State  no  proceeding  in  Mississippi  can  destroy  it.  The  court  here 
which  pronounced  the  judgment,  alone  has  jurisdiction  to  reverse  it  in 
a  proceeding  to  revise  it  according  to  the  Code  of  Practice.  It  is  well 
settled  that  a  judgment. merges  into  itself  the  claim  or  instrument 
upon  which  the  demand  is  based. 

Therefore  the  claim  or  judgment  from  Mississippi  became  merged 
into  the  judgment  in  this  State }  and  until  it  is  annulled  in  a  proceed- 
ing here  it  is  a  valid  judgment,  and  can  be  enforced,  notwithstanding 
the  judgment  in  Mississippi  has  been  pronounced  invalid. 

A  judgment  is  property,  and  it  can  not  be  annulled  or  reversed  ex- 
cept in  a  proceeding  authorized  by  law.  In  this  suit  the  plaintiffs  have 
not  demanded  the  nullity  of  the  judgment.  Perhaps  the  action  is 
barred  by  prescription.  The  legal  right  of  the  defendants  in  virtue  of 
itheir  judgment,  in  my  opinion,  can  not  be  destroyed  by  any  judgment 
or  decree  whatever  of  the  courts  of  Mississippi,  and  perpetually  barring 
>the  execution  of  the  judgment  here  is  practically  its  destruction. 
I  therefore  deem  it  my  duty  to  dissent  in  this  case. 
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On  Rkhearing. 

LuDELiNG,  C.J.  After  a  carefal  re-examination  ot  the  record  iik 
this  casoi  we  are  convinced  that  the  facts  ot  tlie  case  were  correctly 
stated,  and  that  tlie  conclunions  arrived  at  were  legal  and  jast. 

Tlie  technical  objections,  principally  urged  by  defendants,  werer 
that  there  was  no  le^al  injunction  bond  in  the  case,  because  the  bond 
18  not  signed  by  all  the  parties  applying  for  the  injunction,  and  because 
the  bond  is  made  payable  to  the  clerk  of  the  court;  and  that  the  sup- 
plemental petition  ought  not  to  have  been  filed. 

The  suit  is  brouglit  in  the  name  of  a  commercial  firm ;  the  bond  is- 
signed  "  Howard,  Preston  and  Bamett,'*  and  Howard  &  Preston  and 
£.  Woolridge  as  securities;  and  it  is  made  payable  to  ''Louis  Powers, 
clerk,  and  William  H.  Simmons  et  als.,  heirs  and  executors,"  etc. 

While  the  injunction  suit  was  pending,  the  plaintiffs  alleging  that, 
since  the  institution  of  the  injunction  suit,  the  Court  of  Errors  and 
Appeals  of  Mississippi  had  reversed  and  annulled  the  judgment  which 
had  formed  the  basis  of  the  judgment  injoined  in  this  State,  and  they 
urged  that  as  an  additional  reason  for  sustaining  their  original  injunc- 
tion. The  objections  to  this  supplemental  petition  were :  that  it  came 
too  late,  the  case  having  been  submitted  for  decision  to  the  court; 
and  that  in  an  injunction  suit,  the  petition  can  not  be  amended. 

It  is  clear  that,  if  the  judge  a  quo  had  decided  the  case  on  hearing 
the  facts  stated  in  the  supplemental  petition,  he  could  have  granted  a 
new  trial.  And  while  it  is  a  general  rule  that  petitions  in  injunction 
suits  are  not  allowed  to  be  amended,  still  when  events  have  occurred 
since  the  institution  of  the  suit  which  would  warrant  a  new  injunction^, 
there  can  be  no  good  reason  to  refuse  them  to  be  stated  in  a  supple- 
mental petition.  Courts  abhor  a  multiplicity  of  suits,  and  they  wilL 
not  dissolve  an  injunction  when  it  is  apparent  from  the  record  that  the- 
party  would  be  entitled  to  another.    C.  P.  748. 

We  therefore  adhere  to  our  original  opinion. 
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•The  StatA  v.  Zack  McFarland. 

Wtly,  J.,  dissenting.  In  Janaary,  1873,  the  defendant,  Zack  McFar- 
land, was  indicted  for  murder.  He  was  arrested  by  thi^  sheriff  of  the 
parish  of  Caddo,  and  on  tlie  fifteenth  day  of  March  he  applied  to  tlie 
District  Judge  of  said  parish  for  a  writ  of  habeas  corpus,  alleging  in 
his  petition  that  he  had  been  indicted  for  murder;  had  been  arrested 
by  the  sherifi,  and  was  lodged  in  jail.  He  also  averred  that  he  was 
not  guilty  of  the  crime  charged,  but  at  the  time  he  shot  the  said  Aleck 
(James  Alexander)  the  said  Aleck  was  then  and  there  in  the  act  of 
killing  and  murdering  his  (petitioner's)  brother,  and  that  petitioner 
shot  and  killed  the  said  Aleck  to  prevent  the  killing  of  his  brother 
aforesaid.  He  further  alleged  that  he  had  no  preliminary  examination 
and  no  opportunity  to  vindicate  his  innocence,  and  that  his  imprison- 
ment  was  illegal  and  unjust.  The  court  granted  the  writ,  tried  the 
case,  and  on  nineteenth  March,  J 873,  finding  that  the  accused  was 
entitled  to  bail,  '*  ordered  that  he  be  released  from  custody  upon 
giving  bond  with  good  security  in  the  sum  of  three  thousand  dollars,, 
conditioned  according  to  law,  and  the  sheriff  or  any  deputy  be  author- 
ized to  take  and  approve  said  bond." 

On  the  same  day,  to  wit :  Nineteenth  March,  1873,  the  accused  gave 
the  required  bond  in  favor  of  the  G-overnor  of  the  State  of  Louisiana^ 
for  $3000,  with  A.  H.  Leonard,  John  W.  Lawton  and  John  Lake  as- 
sureties.    This  bond  was  approved  by  the  District  Judge. 

On  the  third  day  of  June,  1873,  the  bond  was  duly  forfeited  and 
judgment  was  rendered  against  the  principal  and  his  securities  in  soUd(h 
for  the  amount  thereof,  $3000.  The  sureties  then  moved  to  set  aside 
the  judgment  on  the  following  grounds : 

First — There  was  no  indictment  against  McFarland  that  he  was* 
legally  bound  to  answer,  because  it  was  not  found  by  a  legal  grand 
jury ;  consequently  there  was  no  warrant  for  his  arrest,  and  his  deten- 
tion and  imprisonment  were  illegal. 

Second — If  the  indictment  be  valid,  McFarland  was  not  legally  bound 
to  appear  before  the  court  at  this  term,  because  the  law  prohibits  him 
from  recognizing  usurpers  in  office,  and  because  the  offices  of  clerk  of 
said  court  and  sheriff  of  said  parish  are  now  usurped  by  S.  W.  Mor- 
rison and  J.  W.  Pickens,  pretending  to  act  without  authority  of  an 
election  declared  by  a  returning  board  constituted  by  law,  and  with- 
out authority  of  a  commission  from  the  G-overnor  of  the  State. 

Hiird — That  the  bond  was  not  taken  by  any  one  legally  authorized 
to  take  the  same,  and  it  is,  therefore,  null  and  void ;  that  the  court  was 
without  authority  to  order  Pickens  or  any  one  acting  as  deputy  for 

*  The  omiflsion  by  the  olerk  of  (he  oourt  at  Monroe  to  send  thia  dlsaenting  opinion  with 
the  record  of  the  caee,  implied  that  there  was  none,  and  prevented  ite  being  pabllahed  in 
the  proper  \  laoe.    See  page  547. 
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him  to  take  the  bond  of  said  MoFarlaDd,  and  they  were  without 
authority  and  prohibited  by  law  from  so  doing,  or  performing  any 
•other  act  as  sheriff. 

They  also  allege  that  no  judgment  can  be  taKen  on  the  bond  or  any 
•other  action  be  taken  at  this  term  of  the  District  Court,  because  the 
clerk  and  sheriff  are  without  authority  to  act  as  aforesaid.  Consider- 
able testimony  was  adduced  for  and  against  the  rule  or  motion  j  the 
court,  however,  overruled  it,  and  Leonard,  Lawton  and  Lake,  the 
sureties  on  the  bond  have  appealed.  Morrison  and  Pickens,  the  clerk 
and  sheriff,  were  both  commissioned  by  H.  C.  Warmoth,  Grovernor,  on 
the  fourth  day  of  December,  1872,  and  it  is  ^*  admitted  that  these 
-officers  have  taken  tlie  necessary  oaths  of  office  and  filed  their  bonds 
in  accordauce  with  law.'*  It  is  also  *' admitted  that  J.  W.  Pickens 
obtained  peaceable  possession  of  the  office  of  sheriff  of  Caddo  parish 
■on  the  twenty-third  of  December,  1872,  and  on  that  day  entered 
peaceably  on  the  duties  of  said  office,  and  has  been  continuously  in 
possession  thereof  ever  since,  discharging  the  duties  of  said  office." 

It  is  proved  that  S.  W.  Morrison  has  been  the  acting  clerk  of  the 
Tenth  District  Court  since  twenty- third  of  December,  1872,  and  has 
continued  in  the  open,  undisturbed  and  continuous  discharge  of  the 
duties  of  said  office  ever  since.  Also  that  his  immediate  predecessor, 
Samuel  C.  Wright,  voluntarily  delivered  to  him  possession  of  the 
clerk's  office,  the  books,  records,  etc. 

The  question  is,  are  the  official  acts  of  the  officers  valid?  Are  they 
binding  as  to  third  persons,  or  are  they  absolute  nullities  f  Did  the 
-commissions,  the  oaths,  the  bonds,  and  the  open,  peaceable  and  undis- 
turbed possession  of  these  offices  since  twenty-third  of  December,  J872, 
give  the  sheriff  and  clerk  of  the  parish  of  Caddo  a  color  ol  title  to  their 
offices,  the  standing  of  de  Jacto  officers  rendering  their  official  acts 
valid?  Under  the  settled  jurisprudence  of  this  State  these  questions 
must  be  answered  in  the  affirmative.  This  is  the  jurisprudence  of 
other  States  of  the  Union,  and  also  of  England.  Buck  ham  v,  Ruggles, 
15  Mass.  183;  Mason  v.  Dillingham,  15  Mass.  171;  Mclnstry  v.  Tanner, 
Jd  Johnson  135;  3  Abbot's  Digest  352,  sections  63,  64,  65,  66,  67,  68; 
United  States  Dig.  (new  series)  vol.  2,  1871,  page  519,  section  23;  3  An. 
633;  10  An.  524;  13  An.  607;  22  An.  33;  16  Peters  71;  13  An.  404. 

In  the  Citizens'  Bank  v,  Bry  et  al.,  3.  An.  631,  it  was  held  that  '*  the 
acts  of  an  officer  de  facto  in  the  exercise  of  the  ordinary  functions  of 
his  office  are  valid  in  respect  to  the  rights  of  third  persons  who  may 
•be  interested  in  such  acts.** 

In  the  State  v.  Gilbert,  10  An.  524,  a  case  directly  in  point,  where  the 
sureties  of  Gilbert  opposed  the  forfeiture  of  his  bond  on  the  ground 
that  "  William  H.  Dinkgrave,  who  acted  in  taking  said  bond  as  sheriff, 
w^as  not  sheriff  at  the  time  he  took  said  bond,  never  having  taken  the 
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•oath  Dor  given  bond  as  required  by  law,  and  being  ineligible  under  the 
•constitution  to  act  as  sheriff,"  this  court  held  that:  '*  There  is  no 
weight  in  the  position  that  Dinkgrave  was  not  sheriff  de  jure.  Con- 
ceding that  he  was  not,  it  is  shown  that  he  was  the  sheriff,  and  the  only 
sheriff  de  facto,  under  color  of  title,  and  his  official  acts  as  such  are  not 
.absolute  nullities,  but  must  be  held  good  in  controversies  between  third 
persons." 

In  Cash  v,  Whit  worth,  13  An.  404,  it  was  held  that :  ''  The  objection 
urged  by  the  plaintiffs  to  the  mode  of  choosing  the  Third  Swamp 
Land  Commissioner  can  not  avail  them.  He  is  an  officer  of  the  State 
de  facto,  acting  under  color  of  legal  authority,  and  he  is  not  a  party  to 
this  suit.  To  declare  his  acts  null  and  void  by  a  side-long  judgment 
in  a  suit  between  third  persons,  would  be  contrary  to  reason  as  well  as 
to  precedent." 

In  Miahle  v,  Fornet,  13  An.  607,  it  was  held  that :  '^  When  a  warrant 
is  drawn  by  tlhose  who  are  de  facto  directors  of  a  public  school  of  a 
particular  district,  the  treasurer  can  not  set  up  as  a  defense  that  the 
directors  were  not  elected  and  had  not  qualified  as  directors." 

In  the  State  v.  Lewis,  22  An.  33,  the  objection  was  raised  that  N.  J. 
Scott,  before  whom  the  case  was  tried,  was  not  Parish  Judge;  in  dis- 
posing of  this  objection  this  court  used  the  following  language: 

'*  It  appears  that  N.  J.  Scott  performs  tlie  duties  of  the  office  of 
Parish  Judge  ot  the  parish  of  Claiborne.  His  capacity  and  right  to 
perform  these  duties  can  not  be  inquired  into  collaterally.'' 

This  has  frequently  been  decided  by  this  court,  and  in  all  the  cases 
heretofore  presented  a  different  ruling  has  been  made.  Hero  the 
sureties  on  the  bond  of  the  defendant. seek  to  escape  liability  on  the 
ground  that  Morrison  and  Pickens  were  not  clerk  and  sheriff.  They 
attack  the  title  of  tliese  officers  collaterally,  and  in  a  proceeding  in 
which  they  are  not  parties,  contrary  to  the  well  settled  jurisprudence  of 
this  State.  To  decide  in  this  collateral  manner  that  Morrison  and  Pick- 
ens are  not  clerk  and  sheriff  would  be  to  determine  their  rights  without 
giving  them  a  hearing  or  any  opportuuity  of  making  a  defense.  No 
one  should  be  condemned  without  a  hearing,  nor  deprived  of  a  legal 
right  without  due  process  of  law.  Besides,  the  right  to  an  office  can 
not  be  inquired  into  in  this  State,  except  in  a  proceeding  under  the 
intrusion  act  or  in  a  suit  to  contest  an  election.  The  question  can  not 
be  raised  b}'  a  mandamus  or  in  any  other  way,  as  has  irequently  been 
decided  by  this  court.  State  ex  rel.  Sternberg  v.  Lagarde,  21  An.  18  ; 
State  ex  rel.  Hero  v.  A.  Pi  tot,  21  An.  336,  and  other  subsequent 
decisions. 

In  State  ex  rel.  Yiene  v,  Hyams,  12  An.  719,  where  the  relator,  who 
was  commissioned  sheriff  of  the  parish  of  Natchitoches,  sued  out  a 
mandamus  to  compel  Hyams,  who  detained  the  keys  of  the  Parish 
43 
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Prison,  to  deliver  them  to  him,  and  where  the  respondent  denied,  in 
his  answer,  that  the  relator  was  legally  elected  sheriff,  and  claimed  the 
right  to  hold  over  under  his  former  commission  until  a  successor  could 
be  legally  elected,  this  court  held :  ''That  the  act  of  1846  prescribea 
the  mode  of  proceeding  in  contesting  the  election  of  a  sheriff.  The 
Supreme  Court  is  not  the  tribunal  to  entertain  such  a  contest,  and  can 
not  go  behind  the  commission  to  examine  the  proof  upon  which  the 
Governor  acted  in  issuing  it.'* 

This  was  also  decided  in  State  ex  rel.  Bienvenu  v,  W/otnowski,  17 
An.  156,  and  in  several  later  decisions.  Now,  if  the  court  could  not  go 
behind  the  commission  to  examine  the  proof  upon  which  the  Governor 
acted  in  issuing  it,  in  the  case  against  Hyaros,  12  An.  719,  where  the 
parties  in  interest  were  before  the  court,  how  can  the  court  look 
behind  the  commissions  of  Governor  Warmoth  issued  to  Morrison  and 
Pickens  on  fourth  December,  1872,  in  this  proceeding  where  the 
question  is  only  presented  collaterally,  and  where  the  parties  whose 
title  to  the  offices  in  question  are  not  before  the  court  t 

If  Morrison  and  Pickens,  who  went  peaceably  into  possession  of  their 
offices  under  commissions  from  the  Governor,  and  who  are  admitted 
to  have  qualified  and  given  bond  according  to  law,  are  not,  at  leasts 
acting  de  facto  officers,  under  color  of  title,  there  never  has  been  a  de 
facU)  officer  in  this  State. 

In  my  opinion  the  decree  which  declares  all  their  official  acts  abso- 
lute nullities,  flatly  overrules  the  well  settled  jurisprudence  of  this 
State,  practically  defeats  or  destroys  the  titles  of  Morrison  and  Pickens 
to  the  offices  of  clerk  and  sheriff  of  the  parish  of  Caddo,  without 
giving  them  a  hearing  and  an  opportunity  of  making  a  defense. 

It  is  the  first  time  in  the  jurisprudence  of  this  State  that  a  title  to  an 
office  has  been  successfully  attacked  collaterally,  and  it  is  the  first  time 
that  a  commissioned,  qualified  and  bonded  officer  of  this  State  has 
been  held  to  be  without  title  and  a  usurper,  in  a  proceeding  to  which 
he  was  not  a  party. 

But  it  is  urged  that  the  court  is  compelled  to  disregard  the  well  set* 
tied  jurisprudence  of  this  State,  to  which  I  have  alluded,  because  of 
the  passage  of  act  No.  41,  approved  fifth  March,  1873.  The  title  of 
this  act  is :  ''  An  act  declaring  it  a  crime  to  usurp  a  public  office,  and 
providing  the  punishment  for  such  offense  ;  providing  that  if  any  pub* 
lie  officer  shall  adhere  to  or  recognize  any  usurper,  his  office  shall  be 
forfeited  and  considered  abandoned,  and  directing  and  regulating  legal 
proceedings  to  have  such  abandonment  and  forfeiture  declared ;  author- 
izing the  Governor  to  declare  such  abandonment  and  forfeiture  In  cer- 
tain cases,  and  to  remove  such  officers  and  to  fill  the  vacancy  so  made 
by  appointment."  Section  one  provides :  ''  That  if  any  person  shall 
assume  or  pretend  to  be  an  officer  of  the  State,  executive,  judicial  or 
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legislativey  without  autliority  of  an  election  declared  by  the  returning 
board  constituted  by  law,  or  without  authority  of  a  commission  from 
the  Governor  of  the  State,  in  case  the  laws  require  such  officer  to  be 
commissioned,  such  person  so  illegally  assuming  or  pretending  to  be 
a  public  officer,  shall  be  deemed  a  usurper.  If  any  such  usurper  shall 
attempt  to  exercise  the  functions  of  a  public  officer,  and  shall  inter- 
fere  with  any  public  officer  in  the  discharge  of  his  duties,  such  usurper 
BO  interfering  shall  be  deemed  guilty  of  a  crime,  and  upon  conviction 
may  be  fined  and  imprisoned  at  the  discretion  of  the  court,  or  both.^ 

I  find  nothing  in  this  section  (and  it  is  the  only  one  bearing  on  the 
case)  that  in  any  manner  alters  our  rules  of  practice,  and  compels  this 
court  to  disregard  that  principle  of  universal  jurisprudence  which  is, 
that  no  one  should  be  deprived  of  a  legal  right  in  a  proceeding  to 
which  he  was  not  a  party.  Morrison  and  Pickens  were  not  before  the 
court,  and  in  the  statute  before  us  there  is  no  warrant  whatever 
authorizing  this  court  to  decide  they  are  usurpers,  and  all  their  official 
acts  are  absolute  nullities.  This  court  has  only  a  limited  appellat-e 
jurisdiction.  It  can  not  determine  issues  upon  which  the  parties 
whose  interest  are  affected,  were  not  cited  to  trial  in  the  court  below. 

The  statute  before  us  does  not  declare  that  Morrison  and  Pickens  are 
usurpers.  If  it  did,  it  would  be  unconstitutional,  because  it  is  a  judi- 
cial question  whether  they  are  or  not  usurpers,  and  the  authority  to 
decide  it  belongs  alone  to  the  courts.  This  statute  does  not  attempt  to 
modify  or  in  any  manner  alter  the  rules  of  practice  by  which  civil  and 
criminal  cases  are  brought  before  the  court;  it  simply  makes  it  a  crim- 
inal offense  for  any  person  not  returned  as  elected  by  the  lawful  return- 
ing board,  or  not  holding  a  commission  from  the  Governor,  to  assume 
to  be  an  officer  and  to  interfere  with  any  public  officer  in  the  discharge 
of  his  duties. 

Now  if  Morrison  and  Pickens  have  done  anything  in  contravention 
of  this  criminal  law,  inquiry  concerning  it  can  only  be  had  by  an 
indictment  or  inform ation,  according  to  the  constitution  of  the  State. 
And  in  order  to  convict  them  of  the  crime  of  usurpation,  the  facts  pre- 
sented to  the  court  must  bring  them  strictly  within  the  provisions  of 
the  statute.  Suppose  the  question  was  regularly  presented  by  an 
indictment,  and  Morrison  and  Pickens  were  on  trial  for  the  crime  of 
usurpation  under  the  statute,  would  it  not  devolve  on  the  State  to 
show  that  these  defendants  not  only  usurped  their  offices,  but  also  bad 
interfered  with  some  public  officer  in  the  discharge  of  his  duties;  also, 
that  they  assumed  to  be  public  officers  without  having  been  returned 
as  elected  by  the  lawful  returning  board,  ''or  without  authority  of  a 
commission  from  the  Governor  of  the  State  f^ 

Morrison  and  Pickens  do  not  fall  within  the  provisions  of  this  crim- 
inal statute,  because  they  did  not  assume  to  be  public  officers  without 
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the  autliority  of  a  coramission  issued  by  the  Governor  of  the  State. 
Tliey  o^^tained  peaceable  possession  of  their  offices,  under  the  author- 
itv  of  coniniissions  issued  to  them  bv  H.  C.  Warmoth,  Governor  of  the 
State,  on  the  fourth  day  of  December,  1872,  and  it  is  admitted  that 
they  took  the  required  oath  of  office,  and  gave  bond  according  to  law. 

Moriison  and  PickiMis  went  into  office  on  December  23,  1872,  under 
the  authority  of  commissions  issued  by  the  Governor,  under  the  great 
seal  (»f  the  State,  They  were  in  office,  and  were  recognized  by  the 
district  judge,  long  before  tlie  statute  in  question  was  passed,  which 
was  on  the  fifth  day  of  March,  1873. 

It  tlie  Legislature  had  desired  to  embrace  these  acting  commissioned 
officers  within  the  provisions  of  this  criminal  statute,  they  would  have 
said  so.  They  would  have  said,  that  if  any  person  shall  assume  to  be 
a.  public  officer,  and  interfere  with  any  lawful  officer  in  the  discharge 
ot  his  duties,  without  having  been  declared  elected  by  the  lawful 
returning  board,  or  without  a  commission  issued  by  the  Governor  (not 
including  the  commissions  issued  by  H.  C.  Warmoth,  Governor,  on  the 
fourth  day  of  Docember,  1872),  such  person  si. all  be  deemed  a  usurper, 
and  punislied,  etc.  Will  this  court  extend  the  provisions  of  a  criminal 
statute,  an<i  hold  that  officers  acting  under  the  authority  of  commis- 
sions issued  by  the  Governor,  are  criminals,  and  are  punishable  under 
a  law  which  only  provides  a  penalty  against  persons  assuming  to  be 
officers  without  commissions  issued  by  the  Governor,  or  without  having 
been  returned  as  elected  by  the  legal  returning  board  f 

Suppose  the  Legislature  had  extended  its  provisions  so  as  to  cover 
tiie  case  of  Morrison  and  Pickens,  and  declared  it  a  crime  for  these 
commissioned,  sworn,  bonded,  and  recognized  officers  to  continue  to 
discharge  the  duties  of  their  offices,  would  that  part  of  the  statute  be 
valid  and  obligatory  ?  Are  acquired  legal  rights  thus  to  be  destroyed 
in  the  face  of  article  110  of  the  constitution,  prohibiting  the  Legisla- 
ture from  passing  retroactive  laws?  Is  it  competent  for  the  Legisla- 
ture to  decide  that  Morrison  and  Pickens  have  no  legal  title  to  their 
offices  in  the  face  of  that  provision  of  the  constitution  conferring  all 
the  judicial  powers  of  the  State  upon  the  courts?  I  think  not.  In 
the  case  of  Downe  v.  Towne,  21  An.,  this  court  held  that  no  man  can 
be  legislated  out  of  office,  and  that  a  constitutional  officer  can  only  be 
removed  by  address  or  impeachment. 

Morrison  and  Pickens  hold  constitutional  offices;  they  held  them 
before  the  criminal  statute  in  question  was  passed.  The  validity  of 
their  titles  is  not  a  subject  for  legislative  ir.quiry ;  it  is  a  matter  alone 
for  the  courts  to  determine.  But  it  is  urged  that  the  Legislature  has 
only  made  it  a  crime  for  these  officers  to  continue  to  fill  their  office ; 
this  is  virtually  deciding  that  they  have  no  titles  to  their  offices, 
besause  the  making  it  a  crime  for  one  to  hold  his  property  or  bis  office 
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under  titles  acquired  before  ttie  passage  of  the  law,  is  the  strongest 
decision  that  he  has  no  titles.  The  Legislature  could  not  make  this 
decision,  and  they  can  not  destroy  acquired  rights  by  the  passage  of  a 
retroactive  law.    Constitution,  article  110. 

But  the  strongest  objection  I  have  to  the  ruling  of  the  majority  of 
the  court  in  this  case  is,  that  by  its  decision  the  court  virtually  adds 
to  or  supplements  this  criminal  statute,  by  adding,  as  a  further 
penalty,  that  all  the  acts  of  these  officers  are  absolute  nnllitief>.  The 
law  has  not  prescribed  this  penalty.  This  court  has  no  authority  to 
supply  it.  While  the  Legislature  would  have  no  authority,  on  the  one 
hand,  to  exercise  judicial  power,  decidii'g  that  officers  holding  under 
Governor  Warmoth's  commission  of  fourth  of  December,  1872,  are 
usurpers,  this  court  has  no  authority;  on  the  other  han<l,  to  exercise 
legislative  power,  and  to  amend  the  criminal  statute,  No.  41,  by  pro- 
vi<iing  as  a  further  penalty  for  the  crime  nt  usurpation  that  all  the 
official  acts  of  such  officers  shall  be  absolute  nullities.  It  is  well  for 
each  department  of  the  State  to  keep  within  its  prescribed  powers. 
And  it  is  dangerous  for  one  department  to  encroach  upon  the  func- 
tions of  the  other.  In  prescribing  the  penalty  lor  the  crime  of  usurpa- 
tion, if  the  Legislature  had  intended  to  inflict  the  further  peualty  that , 
all  their  official  acts  shall  be  absolute  nullities,  they  would  have  said 
so  in  tlie  statute.  It  was  their  duty  to  have  informed  the  people  of  it,, 
in  order  that  they  might  avoid,  if  possible,  transacting  business  before 
the  clerk  and  sheriff  of  the  parish  of  Caddo. 

In  the  parish  of  Caddo  is  the  city  of  Slireveport,  the  second  largest 
city  of  the  State.  The  people  of  that  pari;»h,  of  this  State,  of  other 
States,  and  of  foreign  countries,  have,  since  the  twenty -third  of  De- 
cember, 1872,  no  doubt  had  much  important  business  to  tiansact  iiv 
the  clerk's  and  sheriff's  offices,  and  also  before  the  Parish  and  District 
Court,  and  no  doubt  several  terms  of  the  Parish  Court.  Citations 
have  been  served  upon  which  it  is  perhaps  relied  to  interrupt  prescrip- 
tion in  suits  perhaps  involving  the  entire  fortunes  of  minors,  married 
women  and  citizens  of  this  State,  of  other  Stiites,  and  of  foreign 
countries.  Judgments  have  been  enforced,  sales  have  been  made,, 
criminals  have  been  punished,  and  all  manner  of  judicial  business  has- 
been  transacted.  All  this  will  be  annulled,  and  the  rights,  perhaps,  of 
thousands  of  innocent  persons  will  be  lost,  as  the  result  of  the  decision 
of  this  case.  All  these  disastrous  consequences  must  fall  upon  the 
people  of  Caddo  and  of  other  parts  of  the  State,  and  also  the  people 
of  other  States,  in  order  to  punish  the  crime  of  usurpation  under  the 
statute  of  March  5,  1873,  although  that  law  will  be  searched  in  vain 
to  And  such  a  penalty. 

In  my  opinion  the  case  of  Morrison  and  Pickens  does  not  fall  within 
the  provisions  of  the  statute  No.  41,  because  it  does  not  declare  that  a 
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person  holding  office  ander  Gk)vernor  Warmoth's  commission  of  foarth 
of  December,  1872,  shall  be  deemed  a  usurper  and  punished  as  provided 
in  the  act.  If  the  statute  had  denounced  its  penalty  against  offioers 
holding  such  commissions,  perhaps  Morrison  and  Pickens  would  have 
abandoned  these  offices.  It  would  be  monstrous  to  convict  Morrison 
and  Pickens  of  the  crime  of  usurpation  under  statute  No.  41,  because 
they  have  no  commissions,  when  they  actually  hold  oommissiona  from 
the  Governor.  A  law  making  it  a  crime  to  hold  office  without  a  com- 
mission ought  not  to  be  enforced  against  those  jgrho  hold  commissions 
from  the  Governor.  I  venture  the  assertion  that  tliere  is  no  court  in 
this  State  or  in  the  civilized  world  that  would  convict  Morrison  or 
Pickens,  in  a  criminal  proceeding,  of  the  crime  of  usurpation  under 
fltatute  No.  41. 

If  they  be  not  usurpers  in  the  meaning  of  that  act  (as  I  believe),  no 
part  of  the  penalty  thereof  should  be  applied  by  this  court,  assuming 
that  the  absolute  nullity  of  all  their  official  acts  is  a  part  of  the 
penalty.  Criminal  law  is  always  construed  strictly;  in  a  criminal 
statute  there  is  no  offense  except  that  specially  described  as  an  offense, 
and  there  is  no  penalty  except  that  expressly  declared  to  be  the 
penalty.  The  statute  in  question  has  not  declared  it  to  be  a  crime  to 
hold  an  office  under  a  commission  from  the  Governor;  it  has  not  pre- 
scribed, as  a  penalty,  that  the  official  acts  of  such  officer  shall  be  abso- 
lute nullities.  This  court  can  not  declare  the  crime  and  prescribe  the 
penalty.  It  can  only  enforce  criminal  law  in  proceedings  by  indict- 
ment or  information.  Until  the  criminal  act  is  legally  ascertained,  the 
<M>nrt  can  not  inflict  any  part  of  the  penalty  attached  to  said  act  or 
«rime.  If  the  nullity  of  the  official  acts  of  Morrison  and  Pickens  be  the 
result  or  the  legal  consequence  of  their  having  committed  the  crime 
announced  in  statute  No.  41,  that  crime  must  be  judicially  established 
before  the  result  or  consequence  or  additional  penalty  can  be  inflicted. 

It  would  be  unreasonable  and  absurd  to  presume  that  Morrison  and 
Pickens,  in  advance  of  a  trial,  are  guilty  of  the  crime  announced  in 
«tatute  41,  and  therefore  a  part  of  the  penalty,  or  the  legal  sequence 
of  the  penalty,  must  now  be  inflicted.  But  what  has  the  statute  in 
question  to  do  with  this  case,  a  civil  proceeding  to  enforce  a  bond  sub- 
scribed by  the  appellants?  This  statute  only  defines  a  crime  and 
prescribes  the  penalty.  It  makes  no  change  whatever  of  the  forms  of 
criminal  or  civil  proceedings,  the  rules  of  practice,  or  the  jurisprudence 
of  this  State.  It  authorizes  no  one  to  be  condemned  unheard.  It  does 
not  presume  that  any  one  is  guilty.  It  does  not  require  the  court  to 
•enforce  any  part  of  the  penalty  before  the  crime  is  judicially  estab- 
lished. Here  the  appellants  resist  the  payment  of  the  obligation 
which  they  contracted  when  they  signed  the  bond  of  Zack  McFarland; 
And  they  place  their  sole  defense  on  the  ground  that  the  oommissioned. 


MONROE,  JULY,  1873.  679 

The  State  v.  McFarluid. 

«wom,  bonded  and  recognized  clerk  and  sheriff  of  the  court  were  not 
holding  under  color  of  authority,  were  not  de  faeto  officers,  therefore 
the  bond  and  all  other  official  acts  of  the  court  and  of  these  officers 
are  absolute  nullities. 

I  think  I  have  shocrn  that  this  defense  can  not  avail  them,  under  the 
well  settled  jurisprudence  of  this  State,  and  under  the  principles  of 
universal  jurisprudence.  I  think  I  have  shown  that  the  criminal  stat- 
ute No.  41  in  no  manner  changes,  or  proposes  to  change,  the  jurispru- 
dence of  this  State  on  the  point  in  question ;  that  it  merely  defines  a 
«rime,  affixes  the  penalty,  and  leaves  the  rules  of  civil  and  criminal 
practice  and  the  jurisprudence  of  this  State  untouched,  and  in  no  man- 
ner modified. 

I  have  given  this  subject  mature  consideration^  and  my  conviction 
is,  that  the  judgment  of  this  court  is  erroneous.  I  therefore  dissent  in 
this  case. 
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APPEAL. 

1.  The  loss  of  an  appeal  bond  being  established,  secondary  evidence^ 
either  written  or  oral,  may  be  introduced  to  prove  the  alleged 
signature  of  the  defendant  to  the  bond  as  surety. 

OineinnaU  Insurance  Compcmy  v.  Harrison  et  ah,  1. 

2.  Where,  on  the  third  of  December,  1872,  judgment  was  rendered  by^ 
the  Eighth  District  Court,  parish  of  Orleans,  dissolviug  the  in- 
junction granted  by  that  court,  and  dismissing  the  suit,  and  said 
judgment  was  not  signed  until  the  second  of  January,  1873,  after  the 
case  was  transferred  to  the  Superior  District  Court  recently  created, 
and  where  on  appeal  a  motion  was  made  to  dismiss  the  same  on 
the  ground  that  the  judgment  rendered  did  not  require  signature, 
and  no  appeal  could  therefore  be  taken  after  the  lapse  of  ten  days 
from  its  rendition :  Held — That  the  judgment  dissolving  the  in- 
junction and  dismissing  the  suit  was  a  final  one,  and  no  ^  appeal 
could  be  taken  from  it  until  it  was  signed,  which  was  on  the  second 
of  January,  1873,  and  that  the  appeal  was  properly  made  return- 
able within  ten  days  from  that  date.     8iaU  v.  Wharton  et  a2.,  2. 

3.  Where  the  affidavit  of  the  appellant  declares  that,  as  a  member  of 
the  State  Election  Returning  Board,  his  pecuniary  interest  in  the- 
suit  exceeds  one  thousand  dollars,  and  where  a  reference  to  act  No. 
72  of  1871,  p.  152,  shows  that  an  appropriation  was  made  for  the 
compensation  of  the  same  returning  officers :  Held — That  this 
mode  of  establishing  an  appealable  interest  under  such  circum- 
stances is  fully  sanctioned  by  our  jurisprudence.  Ihid. 

4.  Where  the  matter  in  dispute  involved  in  the  suit  is  such  as  to- 
demand  or  authorize  the  action  of  this  court,  the  right  to  appeal 
is  granted  by  article  571  C.  P.  to  third  persons  who  allege  that 
they  are  aggrieved  by  the  judgment  rendered  in  a  suit  between 
other  parties.  The  law  does  not  say  that  such  judgment  shall  be- 
res  judicata  against  the  third  persons  to  entitle  them  to  appeal. 

lUd. 

5.  The  appeal  must  be  sustained  where,  as  in  this  case,  the  appellant 
has  made  the  requisite  allegations  supported  by  his  affidavit,  and 
has  made  it  apparent  that  he  is  aggrieved  by  the  judgment 
appealed  from,  which  annuls  the  authority  by  which  he  was- 
declared  to  be  elected  Attorney  General  of  the  State,  whose  salary 
is  five  thousand  dollars  per  annum,  and  sets  aside  the  return  of' 
the  election  board  which  is  the  foundation  of  his  title  to  office. 

IIM. 
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6.  Where  it  was  alleged  that  appellant  had  no  interest  to  appeal  oo 
the  ground  that  the  Returning  Board  had  exercised  its  aathority 
on  his  behalf  and  was  functus  officio:  Held — That  appellant  had 
an  interest  to  have  it  decreed  that  the  Board  of  Returning  Officers 
was  legal  at  the  time  it  declared  his  election.  llnd. 

7.  The  objection  that  full  ten  days  was  not  allowed  in  this  case  to 
bring  up  this  appeal  is  without  force.  The  law  directs  that  in 
such  cases  the  appeal  shall  be  returnable  within  ten  days  after  the 
judgment  of  the  lower  court.  The  return  day  may  be  less,  bat 
not  more  than  ten  days.  Ibid. 

8.  An  appeal  will  not  be  dismissed  because  the  surety  on  the  appeal 
bond  was  surety  on  the  injunction  bond.  If  the  bond  of  appeal 
fixed  by  the  judge  a  quo  is  insufficient  for  a  suspensive,  it  suffices 
for  a  devolutive  appeal. 

Mouasier  &  Courcelle  v.  Oustine  <&  Sauvinet,  36. 

9.  Where  a  suit  is  by  a  stockholder  of  a  company  to  compel  the 
officers  to  permit  him  to  examine  the  books  of  the  company,  and 
there  is  no  amount  in  dispute  which  could  give  the  court  juris- 
diction, the  appeal  will  be  dismissed. 

State  ex  rel.  Newgaas  v.  Friedlnndery  Preaideni,  43. 

40.  Where  the  court  is  without  jurisdiction  ratione  materia  to  try  a 
case,  it  must  notice  this  fact  of  its  own  accord,  and  the  appeal  will 
be  dismissed.     Cons.  art.  74. 

McClelland  v.  Netv  Orleans  Sugar  Shed  Co.,  74. 

•11.  On  a  motion  to  dismiss  an  appeal  on  the  ground  that  the  matter  in 
dispute  does  not  exceed  five  hundred  dollars,  tlie  amount  of  defend- 
ant's liabilities  on  a  stock  note  as  stockholder  in  a  company  will 
determine  the  jurisdiction  of  the  court,  and  not  the  percentage 
claimed  thereon.  It  must  be  first  ascertained  if  he  is  liable  on  the 
stock  note  itself,  as  alleged  in  the  petition. 

Peychaud  v.  Weber,  133. 

:'12.  Judgment  in  this  case  being  rendered  on  the  thirteenth  of  May, 
signed  the  same  day,  and  the  appeal  taken  on  the  seventeenth  of 
May,  being  made  returnable  on  the  third  Monday  of  said  month, 
there  was  a  good  reason  for  extending  the  return  day  from  the 
third  Monday  of  May,  only  a  few  days  after  the  judgment  was  ren- 
dered, until  the  first  Monday  in  November ;  that  being  the  first 
return  day  after  the  first  Monday  in  May,  on  which  this  conrt 
would  sit.  State  ex  rel,  Strauss  v.  Diibuclet,  J6I, 

il3.   Where  the  motion  was  for  a  suspensive  appeal,  and  the  one  grant- 
ed was  merely  devolutive,  if  the  appellant  submits  to  this  modifi- 
cation of  his  demand,  the  appellee,  not  being  injured  by  it,  can  not 
.  complain.  Succession  of  Payne,  202. 
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14.  Where  tbe  motion  to  appeal  was  made  in  the  name  of  the  husband 
and  the  wife,  the  authorization  to  appeal  is  sufficiently  established 
and  the  appeal  bond  can  not  be  objected  to,  when  made  out  in  the 
name  of  the  husband  and  the  wife  and  is  signed  by  both.     Ibid, 

15.  Where  the  transcript  is  certified  to  be  *'  a  true  copy  of  all  the  pro- 
ceedings had  and  of  all  the  testimony  taken  on  the  trial/'  it  is 
sufficient.  Succession  of  Waterer,  210. 

16.  A  judgment  by  default,  to  become  executory,  must  be  notified  to 
tiie  defendant,  and  the  delays  from  which  the  right  to  appeal  began 
to  run  must  date  from  the  day  on  which  the  defendant  was  notified 
of  the  judgment.  Taylor  v.  Woodward  et  aL,  212* 

17.  Where  an  appeal  was  asked  to  be  dismissed  on  the  ground  that  all 
the  parties  in  interest  were  not  parties  to  the  appeal,  the  inter- 
venor  in  the  suit  not  having  given  an  appeal  bond,  and  not  having 
appealed :  Held — That  t)ie  ground  is  not  a  good  one.  Because 
the  intervener  does  not  choose  to  appeal,  it  does  not  follow  that 
the  defendant  may  not.  Meyer  v.  Dupre,  216. 

18.  Where  the  record  was  incomplete,  the  clerk  of  the  district  court 
certifying  that  a  part  of  the  evidence  used  in  the  court  below  was 
missing  at  the  time  the  record  was  made  out,  this  is  a  good  ground 
to  remand  the  case,  but  not  to  dismiss  the  appeal.  Ibid, 

19.  Where  some  of  the  appellants  have  not  given  bond  and  perfected 
the  appeal,  and  some  have,  it  is  no  ground  for  a  motion  to  dismiss 
the  appeal  because  of  the  want  of  proper  parties ;  and  where  the 
bond  is  in  favor  of  the  clerk  and  the  order  of  appeal  was  granted 
in  open  court,  all  parties  not  appellants  are  appellees. 

Sevier  et  al.  v.  Sargent  et  aZ.,  220. 

20.  Where^  on  plaintiff's  appeal,  the  judgment  of  the  court  a  qua  was 
reversed  and  plaintiff's  suit  dismissed:  Held,  on  rehearing — 
That  plaintiff  is  to  pay  costs  in  the  court  a  qua,  and  appellee  the 
costs  of  appeal.  Martin  v.  Cannon,  225. 

21.  A  record  is  not  defective  because  certain  documents  were  omitted 
which  had  been  offered  to  prove  a  fact  admitted  in  said  record. 
There  was  therefore  no  necessity  to  copy  them  in  the  transcript. 

Coco  V.  Tkieneman  et  al, ,  236. 

22.  Where  the  motion  to  dismiss  the  appeal  is  on  the  grounds  that  the 
sheriff  who  is  a  party  to  the  suit  is  not  a  party  to  the  appeal,  and 
that  the  sureties  to  the  injunction  bond  are  not  parties  to  the  ap- 
peal as  they  did  not  sign  the  appeal  bond  :  Held — That  these 
grounds  are  not  valid,  because  the  appeal  having  been  taken  by 
motion  in  open  court  at  the  time  when  the  judgment  was  rendered, 
all  who  are  not  appellants  are  appellees  in  the  case.  -  Ibid. 

44 
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23.  Where  the  motion  was  to  dismiBs  the  appeal,  on  the  ground  diat 
the  amount  in  dispute  did  not  exceed  five  hundred  dollars: 
Held — That  the  suit  being  for  one  thousand  dollars  against  1>hree 
heirs  who  are  in  possession  of  the  estate  they  inherited,  for  ser- 
vices rendered  as  attorney  in  settling  the  succession,  and  judg- 
ment having  been  asked  and  granted  in  the  eourt  a  qua  against 
them  jointly  for  said  sum,  in  proportion  to  the  respective  shares 
received  by  them,  the  motion  must  be  overruled,  because  the 
claim,  as  stated,  is  one  against  the  succession,  and  the  fact  that 
there  are  several  heirs  who  must  pay  proportionately,  does  not 
change  the  nature  and  amount  of  the  matter  in  dispute. 

Lartigue  v.  Clara  Whiie,  291. 

24.  Wiiere  judgment  being  rendered  in  this  case  on  the  sixth  of  May, 
1872,  in  favor  of  defendants,  an  appeal  was  granted  on  the  four- 
teenth of  the  same  month,  returnable  on  the  first  Monday  in 
November,  on  motion  to  dismiss  the  appeal  on  the  ground  that 
said  first  Monday  in  November  was  not  the  legal  return  day : 
Held — That  the  first  return  day  after  this  appeal  was  taken,  being 
the  third  Monday  in  May,  that  the  judgment  having  been  rendered 
on  the  tenth  of  the  same  month,  and  that  the  transcript  of  the 
case  containing  over  two  hundred  pages,  it  must  be  presumed  that 
the  judge  a  quo  thought  it  could  not  have  been  completed  by  that 
time)  as  the  court  adjourns  before  the  first  of  June  to  the  first 
Monday  in  November,  and  it  follows  that  the  first  Monday  in 
November  was  the  proper  return  day. 

Ooodwyn  v.  Perry  et  ah,  292. 

25.  Where  the  appeal  was  taken  by  the  plaintiff  from  a  judgment  dis- 
solving an  injunction  without  damages,  and  in  his  petition  of 
appeal  plaintiff  prayed  for  citation  against  the  defendants  only: 
Held"— That  the  motion  to  dismiss  the  appeal  on  the  ground  that 
all  the  parties  in  interest  were  not  made  parties  to  the  appeal, 
must  be  overruled.  It  was  not  necessary  that  the  surety  on  the 
injunction  bond  should  have  been  made  a  party  to  the  appeal. 

Batalara  v.  Erath,  318. 

26.  Where  the  incompleteness  of  the  record  is  due  to  a  &ult  attribu- 
table to  the  clerk  and  not  to  the  appellant,  the  appeal  will  not  be 
dismissed  on  that  ground. 

CHty  of  Baltimore  v.  Parlange,  335. 

27.  It  is  useless  to  issue  a  certiorari,  where  the  appellant  has  filed  a 
certified  copy  of  the  missing  document,  so  that  the  case  can  be 
examined.  i^^L 

28.  Where  the  claim  of  plaintiff  was  for  about  $478,  principal  and 
interest,  at  the  institution  of  the  suit,  and  was  alleged  to  be  the 
hire  paid  in  advance,  under  a  charter  party,  for  a  steamboat,  which 
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was  lost,  and  where  the  defendant  reoonvened,  claiming  tl0,200, 
the  valae  of  the  boat :  Held — That  the  motion  to  dismiss  the 
appeal  for  want  of  jarisdiction,  mnst  prevail.  The  real  matter  in 
dispute  is  less  than  (500.  The  charter  party  is  not  the  matter  in 
dispute.  The  demand,  it  is  true,  grows  out  of  the  charter  party, 
but  it  is  simply  to  recover  back  a  certain  sum  paid  under  the  pro- 
visions of  the  charter  party)  and  the  right  to  recover  back,  as 
alleged,  springs  from  a  cause  outside  of  the  charter  party,  and  the 
existence,  or  validity,  or  the  enforcement,  of  the  charter  party,  is 
not  involved  in  plaintiff's  demand.  Besides,  no  appeal  has  been 
taken  in  relation  to  the  reconvention al  demand. 

Blanchard  v.  Kenisan,  385. 

29.  The  motion  to  dismiss  the  appeal  must  prevail,  where  the  appel- 
lant has  lost  his  right  to  the  suspensive  appeal  by  failing  to  furnish 
the  required  bond  within  the  time  prescribed  by  law,  and  where 
the  amount  of  bond  not  having  been  fixed  by  the  judge,  he  can 
not  avail  himself  of  a  devolutive  appeal. 

Jhcight  V.  Barrow,  424. 

W.  The  appellee  is  not  entitled  to  notice  of  the  order  of  appeal,  where 
it  was  granted  on  the  mandamus  of  this  court,  and  relates  back  to 
the  time  the  appeal  was  denied  on  the  trial  of  the  rule,  contradic- 
torily with  the  parties  to  the  suit. 

State,  ex  rel.  Nixon,  v.  Chrahnm,  433. 

31.  A  statement  of  facts  signed  by  the  relator,  ''to  facilitate  the  trial 
and  to  be  used  on  the  trial  in  the  Supreme  Court,''  would  be  suffi- 
cient to  dispense  with  a  citation  of  appeal  on  said  relator.    Ibid, 

32.  It  is  unnecessary  to  inquire  whether  the  note  subscribed  in  Janu- 
ary, 1868,  by  Eugenie  Deyris  and  her  daughter,  Clara  Penn,  was  a 
joint  or  solidary  obligation,  because  the  court  gave  judgment  on  it 
against  them  jointly,  and  this  judgment  can  not  be  increased  by 
holding  it  to  be  a  solidary  obligation,  for  the  reason  that  the 
plaintiff  and  appellee  has  not  prayed  for  the  amendment  of  the 
judgment.  Seyburn  v.  Beyria,  483. 

d3.  Where  the  appellant,  since  the  appeal  was  taken,  has  paid  the 
judgment  in  favor  of  any  of  the. appellees,  this  is  an  abandonment 
of  the  appeal  as  to  them.  Hall  et  ah  v.  Oha>chere,  493. 

34.  Where,  on  the  verdict  of  the  jury  being  rendered,  the  defendant 
moved  for  a  new  trial,  which  was  refused,  and  an  appeal  was 
then  asked  for  and  granted,  and  the  appeal  bond  filed,  all  prior  to 
the  date  of  the  judgment  as  entered  on  the  minutes  of  the  court, 
in  consequence  of  which  a  motion  was  made  to  dismiss  the  appeal 
on  the  ground  that  it  was  premature,  having  been  applied  for  and 
granted  before  the  judgment  was  rendered,  and  that  the  bond  is 
defective  and  without  force,  because  it  was  given  before  the  judg- 
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ment  was  rendered:  Held — That  the  judge  a  quo  having  enter- 
tained a  motion  for  a  new  trial  and  refused  to  grant  it,  the- 
defendant  may  well  have  considered  that  the  verdict  of  the  jury 
was  adopted  as  the  judgment  of  the  court  as  of  that  date.  A  new^ 
trial  having  been  refused,  there  remained  nothing  further  for  the 
court  to  do  but  render  a  judgment  pursuant  thereto,  and  under 
the  mode  of  procedure  in  the  ccmntry,  the  appeal  may  be  consid- 
ered as  taken  nunc  pro  tune.  The  granting  of  the  appeal  at  the 
time  was  an  irregularity  that  does  not  aathorize  the  dismissal  of  i^ 

Mouton  V.  Broussardf  497. 

35.  A  prayer  in  this  Court  by  a  defendant,  in  answer  to  an  appeal 
taken  by  his  codefendant,  that  the  judgment  of  the  district  court 
be  reversed  and  the  case  be  remanded  for  a  new  trial,  is  not  an 
appeal  which  must  be  applied  for  and  granted  in  the  court  a  qua. 
Here  is,  in  fact,  a  co-appellee,  nut  a  codefendant,  and  between 
appellees  a  judgment  is  not  to  be  disturbed. 

Oanit  V.  Eaton  <k  BarsioWj  507. 

96.  When,  on  the  rendition  of  a  judgment,  or  immediately  thereafter, 
an  order  for  a  devolutive  appeal  is  obtained,  the  party  obt'aining  it 
is  not  bound  to  give  the  bond  immediately  in  order  to  preserve  his 
right  to  said  appeal.  McWaters  v.  Smith,  515. 

37.  A  devolutive  appeal  may  be  taken  at  any  time  within  twelve 
months,  and  this  right  is  in  no  manner  affected  by  any  disposition 
the  judgment  creditor  maj*^  choose  to  make  of  his  judgment.  Ih, 

38.  The  omission  in  the  transcript  ot  the  testimony,  not  reduced  to* 
writing,  of  one  of  the  plaintiff's  counsel,  in  reference  to  an  incident 
of  the  trial,  is  not  sufficient  ground  to  dismiss  the  appeal,  when 
the  substance  of  the  testimony  is  brought  up  in  the  bill  of  excep- 
tions taken  to  the  ruling  of  the  judge  on  the  subject. 

JRogers  et  al,  v.  Gtbbs,  563. 

39.  It  has  often  been  held  that  the  signature  of  the  appellant  is  not 
necessary  to  the  appeal  bond,  his  obligation  to  discharge  any  judg- 
ment rendered  against  him  on  the  appeal  lesultiDg  irom  the  judg- 
ment itself.  Hence  if  the  counsel  in  this  case  was  without  special 
authority,  as  alleged,  to  sign  lor  the  appellant,  it  is  no  ground  to 
dismiss  the  appeal.  Sandel  v.  Douglas^  564. 

40.  Where  all  objections  to  the  solvency  of  the  surety  or  sureties  on 
the  suspensive  appeal  bond  were  waived,  and  no  controversy  waged 
as  to  the  sufficiency  of  the  bond  which  was  received  as  executed  in 
the  manner  required  by  the  order  of  the  court,  said  court  was 
divested  of  jurisdiction  over  the  case,  and  the  subsequent  proceed- 
ings under  the  rule  to  show  cause  why  the  suspensive  appeal 
should  not  be  set  aside,  consequently  without  effect. 

State  ex  rel.  Silverstein  v.  Judge  of  the  Fifth  Bistriet  €ourt^  pariih 
of  Orleans,  GS12. 


IND£X.  693 


APPEAL— Continued. 

-41.  A  tliird  party,  appealing  from  a  jugment,  mast  allege  and  show  a 
direct  pecaniary  interest  in  the  subject  matter  of  the  suit. 

State  ex  rel,  Blackemore  y.  CHraham,  625. 

42.  No  appeal  is  to  be  entertained  from  an  order  allowing  an  inter- 
venor,  as  owner,  to  bond  property  provisionally  seized.  The  right 
to  do  so  is  expressly  conferred  by  law  (section  2915  R.  S.)j  and  the 
jndge  a  quo  had  no  discretion  bat  to  grant  the  order — the  bond  fur- 
nished taking  the  place  of  the  property  released.  There  can  there- 
fore be  no  irreparable  injury  resulting  from  the  granting  of  the 
order,  and  the  law  has  provided  ample  remedy  in  case  the  order 
should  not  be  properly  executed.  An  appeal  would  be  without 
practical  benefit.  Jennings  v.  McConnioOj  651. 

43.  When  an  injunction  issues  against  an  order  of  seizure  and  sale^ 
and  a  suspensive  appeal  is  taken  from  the  judgment  dissolving  the 
injunction,  the  amount  of  the  bond  must  be  measured  not  by  the 
amount  involved  in  the  injunction  suit,  but  by  the  amount  of  the 
judgment  ordering  the  seizure  and  sale  staid  by  the  injunction. 

State  ex  rel,  Bichardson  v.  Jttdge  of  the  Fourteenth  Judicial  District 
Court,  653. 

44.  It  is  not  considered  that  the  import  of  a  suspensive  appeal  in  such 
a  case  has  any  other  effect  than  that  of  suspending  the  original 
order  of  sale.  The  judgment  dissolving  the  injunction  does  not 
constitute  a  separate,  independent  judgment,  that  could  be  ap- 
pealed from  for  any  other  purpose  than  that  of  affecting  the  ori- 
ginal order  of  seizure  and  sale.  Ibid. 

-45.  A  suspensive  appeal  being  in  force,  respondents  in  this  case  con- 
ceded nothing  in  releasing  the  seizure  of  the  relator's  property  for 
thirty  days  on  his  promise  to  pay  the  amount  of  the  judgment 
•rendered  against  him,   with   interest  and  costs.    They  had  no 
•right  whattver  to  execute  the  judgment  pending  the  suspensive 
appeal. 
State  ex  reL  La^croix  v.  Judge  of  the  Fifth  District  Court,  parish  of 
Orleans,  664. 
-46^  Therefore  tiie  promise  insisted  on  was  a  mere  nudum  pactum,  which 
'Could  no  more  defeat  the  appeal  than  a  like  promise  not  to  take  an 
^appeal  could  defeat  one  subsequently  taken  according  to  law. 

Ibid. 
47,  The  delays  for  filing  an  appeal  only  run  when  this  Court  is  sitting. 
It  is  the  duty  of  the  appellant  to  see  that  the  record  contains  all 
the  evidence  on  which  the  case  was  tried.  If  he  neglect  so  to  do» 
the  Court  is  without  means  of  reviewing  the  case,  and  the  appeal 
will  be  dismissed.  State  ex  rel,  Magloire  v.  Barhin,  667. 

Sbb  Walls  in  Commok  No.  2 — State  ex  rel.  D'Aroy  v.  Judge  of 
the  Fourth  District  Court, parish  of  Orleans,  621. 
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SSB  OFnCE  AKD  OfFICBRB. 

ADMINISTRATOR. 

See  Executor. 
ADMINISTRATOR  (PUBLIC.) 

1.  The  exhibition  of  a  decree  of  the  conrt  in  which  the  snocesrion 
was  opened)  anthorizing  plaintiff  to  administer  the  same  accord- 
ing to  law  in  his  capacity  of  public  administrator,  and,  as  anch, 
an  officer  of  the  parish  as  well  as  of  the  court,  must  be  held  as  at 
least  a  prima  facie  showing  of  capacity  and  authority  to  sue  and 
stand  in  Judgment  in  another  parish.    Morse  v.  Grifflih,  213. 

2.  Where  on  the  application  of  the  public  administrator  of  a  parish, 
praying  to  be  appointed  administrator  of  a  yacant  estate,  and  to 
be  authorized  as  such  to  institute  all  the  proceedings  required  by 
law,  the  parish  Judge  refused  to  take  any  judicial  action  in  rela- 
tion to  the  same,  because  a  person  representing  himself  to  be  the 
brother  and  the  heir  of  the  deceased  had  appeared,  praying  to  be 
appointed  administrator  of  said  estate,  and  because  such  being 
the  case,  it  was  believed  by  the  court  that  the  public  administrator 
had  no  right  to  have  his  prayer  complied  with.  Held — That  the 
judge  a  quo  erred.  The  application  of  the  public  administrator 
should  have  been  filed,  and,  after  due  notice  given,  tried  contra- 
dictorily with  the  application  of  any  other  party,  and  the  rights 
of  all  the  parties  settled  by  a  judicial  decree. 

8iaie  ex  rel.  Leonard  v.  Farieh  Judge  of  the  Parish  of  Plaque^ 
mines,  329. 

3.  No  proceeding  can  be  had,  under  the  intrusion  act,  to  remove  the 
defendant  from  the  office  of  public  administrator,  on  the  ground 
that  said  office  has  ceased  to  exist  by  virtue  of  the  repeal  of  the 
law  creating  it.  The  case  presented  by  the  relator  does  not  fall 
within  the  provisions  of  the  statute. 

State  ex  rel.  Hunter  v.  Hawley,  487. 
AGENT. 

See  Principal. 

See  Pleadings  and  Practice. 
ACTION. 

1.  The  appointment  of  persons  to  represent  parties  to  a  suit  should 
be  made  with  caution  and  in  cases  clearly  designated. 

Holhrook  V.  Bronson^  51. 

2.  Where  the  plaintiff  claims  property  by  inheritance  as  sole  heir  of 
his  father  and  appends  to  his  petition  an  order  of  tlie  proper  court 
recognizing  him  as  such,  and  decreeing  that  he  be  put  in  possession 


« 

ACTION^Contiimed. 

of  hia  fftther'a  estate,  and  where  he  allegea  that  his  father  had  a 
jnat  and  legal  title  to  the  property  at  the  time  of  hia  decease  and 
was  Id  poaaeaaioa  at  that  time :  Held — That  the  allegationa  are 
aufiOlciently  dear  to  enable  him  to  maintain  hia  action^  and  that  an 
exception  to  plaintift'a.  petition  on  the  |px>and  of  its  yagaeneaa  and 
failnre  to  aet  oat  the  title  nnder  which  he  claims  can  not  be  main- 
tained. It  is  for  him  to  make  out  hia  caae  by  auffioient  evidence 
which  the  defeudant  ia  free  to  resist  when  presented. 

Ohavanne  v.  FrizoUtf  76. 

3.  There  ia  no  atatntorj  provision  of  law  requiring  direct  action 
againat  the  aheriff  to  compel  him  to  comply  with  what  the  plaintiff 
conaidera  hia  adjudication,  and  to  fix  the  respective  rights  of  per- 
sona holding  mortgagee  on  the  property  sold  under  execution.  The 
practice  has  alwaya  been  to  proceed  by  rule,  and  thia  practice  haa 
been  expressly  recognized  by  the  decisions  of  this  court. 

Blair  dt  Co)  v.  Taylor  et  ah,  144. 

4.  Article  55  Code  of  Practice,  forbids  the  cumulation  ol  petitory 
and  possessory  actions,  except  by  consent  of  parties. 

St  Amand  v.  Long,  164. 

5.  In  a  possessory  action  title  is  not  at  issue,  and  judgment  should 
not  be  given  on  the  titles  of  the  parties.  IbicL 

6.  The  prayer  of  a  petition  characterizes  it,  and  when  the  action  it 
institutes  is  possessory,  the  defeudant  can  not  change  it  into  a 
petitory  one,  and  reconvene  by  setting  up  title.  Ibid. 

7.  Where  there  is  no  answer  to  an  amended  petition,  nor  default 
taken,  especially  if  the  amendment  be  one  of  substance  and  not 
one  of  form,  all  subsequent  proceedings  are  irregular  and  will  be 
set  aside*  The  oontestatio  Utis,  which  is  the  very  foundation  of  a 
suit,  did  not  exist.  Ibid. 

8*   Where  the  husband  has  not  appeared  with  his  wife,  in  the  suit 

instituted  by  her,  the  latter  must  show  his  authorization.    Her 

own  averments,  or  those  ot  her  counsel  as  to  that  fact  are  not 

sufficient.  Sonimers  v.  Schmidt,  193. 

9.  Where  the  huaband  joina  the  wife  in  her  petition,  this  is  sufficient 

authorization  to  her  to  sue.  Succession  of  Fayne,  202. 

10.  Where  the  defendant  objected  to  the  refusal  of  the  judge  a  quo  to 
charge  the  jury  that  actions  for  divorce  are  governed  exclasively 
by  section  1192,  Revised  Statutes:  Held — That  the  judge  com- 
mitted no  error,  and  the  action  is  instituted  under  article  138  C* 
C,  amended  by  act  No.  76,  Statutes  ot  1870.  Where  plaintiff  was 
authorized  to  institute  the  suit,  it  followed  that  she  was  empow- 
ered to  take  a  writ  of  sequestration  or  such  other  conservatory 
steps  as  were  necessary  to  secure  her  rights. 

mchel  V.  Wiel,  208. 
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11.  The  law  reprobates  a  ronltiplicity  of  actions  and  aims  at  protect- 
ing parties  against  the  annoyance  of  repeated  lawsnits  in  regard 
to  the  same  subject  matter.  Stafford  y.  Stafford,  223. 

12.  There  is  no  ground  for  a  call  in  warranty  in  a  case  of  trespass,  and 
hence  there  is  no  right  of  action  against  warrantors. 

Ooco  V.  ffardiCy  230. 

13.  Where  in  the  motion  to  appoint  a  curator  ad  hoe  to  the  defendantj 
who  is  a  non-resident,  it  is  simply  stated  that  he  is  absent  and  not 
represented,  and  where  said  defendant  has  not  been  proceeded 
against  by  attachment,  and  it  has  not  been  alleged  or  proved  that 
he  has  or  had,  when  the  suit  was  instituted,  any  property  within 
the  jurisdiction  of  the  court  before  whom  the  suit  was  brought : 
Held — That  thib  is  not  safficient,  and  that  the  suit  can  not  be 
maintained.  Bogay  v»  Juilliard,  305. 

14.  Where  there  was  no  necessity  for  a  citation,  but  where  the  plain- 
tiff and  opponent  had  been  formally  summoned  by  the  defendant, 
to  oppose  his  account  as  executor  of  a  succession,  it  he  thought 
proper,  and  to  present  his  opposition  within  ten  days:  Held — ^That 
said  defendant  could  not  invoke  judicial  action  in  the  matter  to 
the  prejudice  of  plaintiff  and  opponent  before  the  specified  day 
had  expired.  Hence,  the  ordei  of  homologation  having  been  ren- 
dered after  three  days  delay  only,  was  null,  and  no  action  of  nullity 
is  necessary  to  set  it  aside.  Succession  of  Hogan,  331. 

15.  The  second  mortgage  creditor  has  no  action  against  the  prior 
m<  rtgage  creditor  for  the  balance  remaining  in  the  sheriff^s  hands, 
or  the  hands  of  the  purchaser,  and  the  plaintiff,  who  gets  his  judg- 
ment paid,  has  no  right  to  object  to  the  payment  of  the  second 
mortgage.  City  of  Baltimore  v.  Parlange,  335. 

16.  Where  the  exception  was  that  the  suit  is  premature,  because  it  is 
an  effort  to  make  the  courts  declare,  in  advance,  that  tlie  defend- 
ant, after  the  year  1875,  shall  not  be  permitted  to  exercise  the  pri- 
vileges of  a  corporation  under  an  act  extending  its  existence  nntE 
1895, and  alleged  to  be  unconstitutional;  that  its  present  exer- 
cise of  privileges  is  not  alleged  to  be  illegal ;  and  that  the  suit, 
therefore,  can  not  be  maintained,  if  at  all,  until  the  alleged  date 
of  the  expiration  of  its  present  privileges  in  1875:  Held — ^That 
said  exception  is  well  taken. 

State  V.  New  Orleans  OasUght  Company,  398. 

17.  Where  the  exception  is  that  the  petition  discloses  no  cause  of 
action  :  Held — That  for  the  purpose  of  trying  this  exception,  all 
the  allegations  being  taken  as  true,  show  ample  cause  of  action. 

Succession  of  Milton  Taylor,  446. 

18.  The  jurisdiction  of  the  court  of  the  parish  where  property  is  sought 
to  be  made  liable  in  an  hypothecary  action,  can  not  be  qnestianed. 

Oantt  V.  Eaton  et  al.,  507. 


\ 
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ATTACHMENT. 
1.  Where  defendant  contended  that  the  terme  "  will  convert,"  instead 
of  **  is  abont  to  convert "  her  property  into  money,  is  too  vague  and 
indefinite  to  authorize  the  attachment  against  her:  Held — That 
the  allegations  and  affidavit  in  this  case  substantially  comply  with 
the  law  and  justified  the  attachment.  The  essential  part  of  the 
law  is  not  that  the  debtor  is  about  to  convert  her  property  into 
money,  for  there  is  no  wrong  in  that,  but  that  she  will  do  so,  '^with 
the  intent  to  place  it  beyond  the  reach  of  her  creditors." 

Frere  v.  Perreiy  500. 
"2.  The  formalities  required  by  law  in  attachment  suits  must  be  strictly 
observed — the  posting  of  copies  of  the  attachment  and  citation  so 
as  to  give  notice  to  the  public,  and  the  door  of  the  courtroom  is 
mentioned  as  the  place.  But  the  construction  of  the  courthouse 
may  be  such  as  to  make  the  posting  at  the  entrance  leading  to  the 
door  of  the  courtroom  a  legal  posting.  The  objection  raised  in 
this  case  is  too  technical.  Oomell  v.  Meddock,  590. 

Sbe  Bond. 

BILLS  AND  PROMISSORY  NOTES. 

1.  Where  A  gives  an  acccommodation  check  to  B  in  exchange  for  B*s 
check,  the  fact  that  B*s  check  is  not  paid  does  not  release  A  from 
the  liabilities  attaching  to  his  own  check,  as  soon  as  it  is  received 
by  an  innocent  third  party  as  cash. 

Orescent  City  Bank  v.  Hernandez^  43. 

2.  The  rights  which  become  vested  when  a  check  is  deposited  can 
not  be  prejudiced  by  what  happens  after  that  time  between  the 
original  parties.  Ibid. 

Z.  Where  a  certificate  of  indebtedness  with  the  date  and  number 
wanting  was  stolen,  while  being  prepared  for  issuance,  before  it 
was  issued  and  put  in  the  market  by  the  city  of  New  Orleans,  and 
after  the  date  and  number  had  been  subsequently  forged,  was  sold 
to  the  defendant,  who  called  his  vendor  in  warranty :  Held — 
That  this  instrument  can  not  be  classed  as  negotiable  paper  upon 
which  the  maker  is  bound  to  innocent  holders.  It  is  transferable, 
it  is  true,  but  the  transferree  obtains  only  the  rights  of  the  trans- 
ferrer. In  this  case  the  transferrers  and  warrantors  had  no  legal 
possession  of  the  certificate  of  indebtedness  of  which  the  city  of 
New  Orleans  never  ceased  to  be  the  owner. 

Oiiy  of  New  Orleans  v.  Strauss,  50. 

4.  Where  a  notary  stated  in  his  oeitificate  that  the  notice  of  protest 
was  served  at  the  residence  of  the  indorser  in  the  hands  of  his 
wife,  and  it  appears  by  the  indorser's  testimony  that  he  received 
the  notice,  a  mistake  as  to  the  name  of  a  street  in  designating  the 
locality  for  the  residence  will  not  be  fatal. 

OadUlon  v.  Bodrigueg  et  al,,  79. 


BILLS  AND  PBOMISSORT  NOTES— CoDtinued. 

5.  Wbere  thaevideiMe  sliowa  that  the  iodoner  wns  temporarily  ab^ 
sent  from  New  Oxleaa»|  at  wliiob  plaee-  he  reaided,  and  where  his- 
£ftiuily  remained  during  hit  abaaace/  that  a  notiee  of  proteat,  in- 
tended for  the  indoraeFj  was  given. to  one  Gasqaet,  Ms  son-in-law^ 
at  said  Gasqaet's  offiee,  and  that  the  indoiaer  never  reoeived  the 
notice :  Held — That  this  is  no  notice  and  that  the  indorser  is  dis- 
charged. Bank  of  New  Orleans  v.  MiUaMdon^  280. 

6.  Whether  there  was  a  consideration  or  not  between  the  makers  and 
the  payee  of  certain  promissory  notes,  the  makers  were  liable  to- 
the  indorsees  who  acquired  the  notes  before  due  and  gave  a  valu* 
able  consideration  therefor.  Baiialora  v.  Eratii^  818. 

7.  Whether  a  blank  was  filled  up,  before  or  after  the  signing  of  the 
noteS|  can  not  affect  the  indorsees  who  knew  nothing  thereof  and 
who  acted  in  perfect  good  faith.  Ibid, 

8.  Where  a  note  was  protested  through  error  on  one  day,  and  was 
paid  early  on  the  next  day,  and,  although  there  was  carelessness 
on  the  part  of  the  bank,  no  actual  injury  or  damage  was  proved  to 
have  been  caused  thereby  to  the  plaintiff,  who  was  the  drawer  of 
the  note :  Held — That  the  verdict  and  judgment  for  five  hundred 
dollars  in  the  court  a  qua  in  favor  of  plaintiff  was  clearly  erroneous. 

Lalaurie  v.  Southern  Bank,  330. 

9.  Where  the  defendant  bought  certain  slaves,  who,  by  the  will  of  one 

of  tlieir  former  owners,  were  to  be  emancipated  at  a  future  time, 
but  were  not  so  emancipated  by  the  defendant,  who  made  no 
efforts  to  surmount  the  obstacles  that  were  in  the  way  of  their 
emancipation^  but  who  was  content  to  retain  them  in  the  condition 
of  slavery,  and  to  avail  themselves  of  their  labor  until  they  were 
set  free  by  the  Government  of  the  United  States:  Held — ^That 
said  defendant  has  no  legal  ground  to  refuse  to  pay  the  promissory 
note  which  he  gave  for  the  purchase  of  said  slaves. 

Foydras  v.  FoydraSy  405. 

10.  Where  a  note  was  paid  by  anticipation,  the  payment  extinguished 
the  mortgage  which  was  given  to  secure  it.  It  was  an  accessory 
to  the  contract,  and  fell  when  the  debt  was  paid. 

Hoyle  V.  Cazahat,  438. 

11.  The  plaintiff  can  not  recover  against  an  indorser,  when  it  is  in 
evidence  that  the  consideration  of  the  indorsement  was  a  slave. 

Buperier  v.  Darby ,  477. 

12.  As  to  the  question  whether  interest  should  be  allowed  on  the  notes 
given  for  the  interest  on  the  mortgage  claim,  it  is  determined  in 
the  affirmative.  By  these  notes  the  interest  forming  the  con- 
sideration was  capitalized.  It  was  a  valid  consideration  for  the 
debt,  evidenced  b^-  these  notes,  and  there  can  be  no  reason  why 
they  should  not  bear  interest.  8eybum  v.  Deyrie,  483. 

Sbe  Evidence,  No.  2S^QuiUory  v.  D^ean,  481. 
See  SuBBoaATioN — Dwo/oy,  Ferrari^  80. 


INDBX.  600^ 

BANKRUPTCY. 

It  A  having  made  a  avrrender  in  iMUknqptoy  and  beoMne  a  dis- 
charged branl^impt,  Ttfhote  property  was  sold  by  his  assignee,  a 
sait  eonld  not  be  instifcated  against  him  en  certain  mortgage  notes 
reposing  on  said  pioperty;  he  was  no  longer  a  par^  in  intecest,. 
and  conld  not  be  represented  in  the  ease  by  the  cnrator  ad  hoe  ap- 
pointed for  that  purpose  and  upon  whom  eitation  was  served^ 
9aoh  proceedings  were  mere  nnllities*  There  was  then  no  citation^ 
and  prescription  took  effect  against  the  notes  apon  which  the 
judgment  was  predicated.  Kennedff  v.  Bustf  554. 

2.  Under  the  statutory  provisions  of  the  United  States,  the  property 
of  a  bankrupt  may  be  sold  free  of  incumbrances  by  order  of  the- 
bankrupt  court.  WHiard  v.  Brigham^  600. 

3.  But  to  Bell  property  free  of  incumbrances,  the  assignee  must  apply 
to  the  bankrupt  court  for  an  order  to  that  effect,  and  must  set 
forth  the  facts  that  justify  the  application,  so  that  the  judge  may 
decide  whether  it  shall  be  granted,  and  the  secured  creditor  must 
be  properly  notified  and  summoned  to  appear  and  protect  hi& 
interests.  Otherwise,  being  the  holder  of  a  prior  mortgage  and 
not  being  a  party  to  the  proceedings,  he  would  not  have  his  rights- 
affected  thereby,  and  his  hypothecary  action,  as  in  this  case,  would 
interrupt  prescription,  where  notices  were  served  upon  the  third 
possessor  under  the  act  of  sale  by  the  assignee.  Ibid. 

4.  The  property  having  passed  out  of  the  jurisdiction  of  the  bank- 
rupt court,  it  was  useless  to  cite  the  assignee  in  a  proceeding 
against  the  hypothecated  property,  because  he  had  no  interest 
therein  ;  and  it  was  also  useless  to  cite  the  discharged  bankrupt 
(the  obligor),  because  he  was  no  longer  bound  for  the  debt. 

Ihid. 
See  Laws,  No.  \0—Taie  v.  Lafarest,  187. 

BILLS  OP  EXCEPTIONS. 

1.  Objections  not  stated  in  a  bill  of  exceptions  will  not  be  considered 
by  this  court.  Fuentes  v.  Gairiea^  85. 

2.  Where  a  motion  as  to  the  disqualifications  of  a  grand  juror,  which 
rested  on  questions  of  facts,  was  overruled  and  no  bill  of  excep- 
tions taken :  Held — That  the  court  could  not  look  into  the  cor- 
rectness of  the  ruling,  not  having  jurisdiction  of  facts  in  criminal 
causes.  Btate  v.  Branch,  115. 

d.  Where  the  plaintiffs,  appealing  from  the  judgment  of  the  court 
below,  have  assigned  as  error  on  the  face  of  the  record  that  the 
motion  to  dissolve  an  injunction  having  been  overruled,  an  excep- 
tion  based  on  the  same  grounds  could  not  have  been  acted  upon 
by  the  judge  a  guo  a  second  time :  Held — That  this  court  regards 
the  document,  called  an  exception,  an  answer,  and  that  there  ex- 
isted no  reason  why  the  judge  a  q%o  could  not  pass  upon  the 
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BILLS  OF  EXCEPTIONS— Continued. 

merits  of  the  case,  which  he  seems  to  have  done,  althoafi:h  he  also 
calls  an  answer  an  exception.  Oheval  t.  8U  Lean  Desttx^  338. 

4.  Where  the  appellant  referred  to  the  written  reasons  of  the  judge 
a  quo  in  refusing  a  new  trial,  for  the  facts  in  regard  to  the  qualifi- 
cations of  a  juror  and  the  time  at  which  appellant  alleged  he  be- 
came aware  of  said  facts:  Held — ^That  it  does  not  appear  that 
timely  objection  was  raised,  or  a  bill  of  exceptions  reserved  on 
this  point,  or  an  assignment  of  errors  made  on  the  record.  The 
only  mode  of  bringing  the  facts  of  a  criminal  cause  in  this  respect 
before  this  court  is  by  a  bill  of  exceptions.     State  v.  Socha,  417. 

Sbe  Appeals,  Injunction,  Surety. 

See  Action,  No.  16 — State  v.  New  Orleans  OasUght  Company,  398. 
3B0NDS. 

L  Where  the  liability  for  interest  coupons  results  solely  from,  and  is 
embraced  in,  the  liability  for  the  bonds  of  which  they  were  a  part 
when  issued,  a  release  for  the  bonds  indndes  the  liability  for  the 
coupons. 

State  v.  North  Louisiana  and  Texas  Railroad  Company,  65. 

6.  The  objection  that  when  the  release  bond  in  this  case  was  signed 
on  the  first  of  July,  1868,  there  was  no  law  authorising  the  release 
on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  the  sixth  July,  1867.  See  Revised 
Statutes  of  1870,  sec.  1914.  Lq^etre  v.  Barthet,  124. 

•  3.  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against  until  the  necessary  steps  are  taken  to  enforce 
judgment  against  the  principal  debtor.  R.  C.  3066.  But  when  a 
change  happens  in  the  debtor^s  estate,  so  that  execution  can  not 
be  issued  against  it,  the  judgment  creditor  may  proceed  at  once 
against  the  surety.  Ibid, 

-4.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  "  that  the  debtor  shall  pay  such  judgment  as  may  be 
rendered  against  him,"  the  fact  that  the  property  thus  seized  re- 
mains in  the  hands  of  the  debtor  after  the  release  bond  was  given, 
does  not  discharge  the  bond  or  release  the  surety.  Ibid. 

5.  There  is  no  law  which  directs  a  book  to  be  kept  in  the  parish  re- 
corders' of&ces  for  the  recording  of  tutors'  bonds,  and  this  court  is 
not  satisfied  that  the  recording  of  a  tutor's  bond  in  a  book  kept 
.for  the  recording  of  any  particular  kind  of  bonds,  or  for  the  re- 
cording generally  of  bonds  of  every  kind,  would  suffice  to  operate 
as  notice  of  a  minor's  mortgage,  where  in  the  same  office  are  kept 
the  books  in  which  the  law  directs  mortgages  to  be  inscribed. 

Fisher  v.  Tunnard,  179. 
•6.  Where  the  motion  to  appeal  was  made  in  the  name  of  the  husband 
And  the  wife,  the  authorization  to  appeal  is  sufficiently  established, 
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and  the  appeal  bond. can  not  be  objected  to,  when  made  out  in  the 
name  of  the  husband  and  the  wife  and  is  signed  by  both. 

Succession  of  Payne,  202. 

7.  The  case  of  Block  Brothers  v.  Burthe,  20  An.  p.  344,  which,  in  the 
opinion  of  the  judge  a  quo,  covers  the  case  at  bar  in  every  particu- 
lar, was  determined  on  the  ground  that  the  opponent  was  properly 
the  defendant  and  had  the  right  to  release  by  bond,  an  act  which 
could  not  be  considered  as  operating  an  irreparable  injury  to  the 
appellant.  There  seems  to  be  a  conflict  between  the  case  of  Block 
Brothers  v,  Burthe  and  that  of  Duperier  v.  Flanders,  20  An.  29.. 
The  court,  however,  inclines  to  recognize  the  doctrine  laid  down 
in  the  latter  case,  and  to  follow  the  principles  enunciated  in  the 
later  case  of  Dawson  v.  Williamson,  22  An.  535,  as  controlling. 

State  ex  rel.  Gay  et  ah  v.  Judge  of  the  Fourth  District  Court, 
parish  of  Orleans,  299. 

8.  A  surety  on  an  arrest  bond  can  not  escape  bis  responsibility,, 
because  his  principal  has  put  himself  beyond  the  jurisdiction  of 
the  court.  Bogay  v.  Juilliard,  305. 

9.  Where  the  amount  of  the  attachment  bond  is  less  than  one-half 
over  and  above  the  amount  of  the  debt  alleged  to  be  owing,  by 
less  than  one  dollar,  such  a  deficiency  will  not  be  noticed  by  this- 
court.    De  minimis  non  curat  lex, 

Bodet  et  al.  v.  Nibourel,  499. 
See  Executor  and  Administrator,  11,  12,  13 — Succession  of 

Leontine  Ouilbeau,  474. 
See  Appeal,  No.  39 — Sandel  v.  Douglas,  564. 
No.  40 — State  ex  rel,  SUverstein  v.  Judge  of  the  Fifth  District  Courts 

parish  of  Orleans,  622. 

CONTEMPT. 

1.  The  penalty  for  not  producing  books  and  papers  in  obedience  to  a 
suhpena  duces  tecum,  is  not  imprisonment  for  contempt.  The  con- 
sequence of  the  disobedience  is,  that  the  party  who  has  obtained 
the  subpena  has  the  right  to  ask  that  the  tacts  which  he  states  in 
his  affidavit  for  the  subpena  be  taken  as  proved. 

Columbia  Fire  Company  No,  5  v.  Pur  cell,  283. 

2.  To  use  abusive  language  towards  a  member  of  the  court  and> 
commit  an  assault  upon  his  person  during  a  recess,  and  in  the 
court  room,  under  the  pretext  of  resenting  what  he  had  said  or 
done  when  on  the  bench,  is  a  contempt  of  court.  An  answer  by 
the  defendant  to  the  rule  to  show  cause  why  he  should  not  be 
punished,  which  is  substantially  a  justification  of  his  act,  must  be- 
regarded  as  an  aggravation  of  the  contempt. 

State  V.  QarUvndy  532. 
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CONFUSION. 
1.  Where  it  is  admitted  that  the  money  claimed  by  plain tiffB  was 
given  to  the  defendant  and  her  two  childreQ,  and  that  by  the  act 
of  their  merchants  and  factors,  the  garnishees  in  this  case,  said 
money  was  placed  to  the  sole  credit  of  their  mother,  the  defend- 
ant: Held — That  this  act  did  not  divest  the  right  of  her  children, 
the  interveners  in  this  proceeding,  and  did  not  make  the  money 
garnished  the  sole  property  of  defendant.    There  was  no  such 

confusion  or  mingling  as  affected  the  rights  of  the  interveners. 

Jurey  (&  Harris  v.  Hard  et  al,,  465. 
CONTRACT. 

1.  Where  the  allegations  and  the  prayer  of  the  petition  and  the  evi- 
dence adduced  make  it  clear  that  the  action  is  predicated  apon  a 
contract,  the  plaintiff  can  not  recover  on  a  quantum  meruit 

Mazureau  dt  Hennen  v.  Morgan,  281. 

2  In  this  case  the  contract  relied  on  is  in  flagrant  violation  of  the 
law,  Statute  of  1808,  thirty-first  of  March.  Ihid. 

•3.  If,  in  a  suit  upon  a  contract,  the  party  fail  to  prove  the  contract, 
but  prove  without  objection  the  value  of  services  rendered,  a 
Judgment  might  be  rendered  upon  a  quantum  meruit  Bat  when 
the  contract  is  proved,  it  is  the  law  between  the  parties,  and  the 
parties  must  silcceed  or  fail  according  to  the  terms  ot  that  contract. 
The  court  is  not  at  liberty  to  substitute  another,  based  upon  the 
presumed  assent  of  the  parties.  Ibid, 

-4.  The  platntiff^s  claim  is  inseparably  connected  with  an  unlawful 
contract,  and  must  fall  with  it.  Ibid. 

^.  Where  a  creditor,  ignorant  of  the  fttct  that  his  claim  on  his  debtor 
was  secured,  wrote  to  other  creditors  ot  the  same,  expressing  his 
assent  to  accepting  concurrently  with  them  the  surrender  of 
property  offered  on  certain  conditions  by  said  debtor,  because  he 
believed  that  he  was  in  no  better  condition  than  those  creditors: 
Held — That  this  was  a  contract  which  was  void  from  error  in  the 
motive,  inasmuch  as  it  proceeded  from  a  cause  supposed  to  exists 
which  in  reality  did  not  exist,  and  because  its  existence  was  a 

condition  precedent  to  the  contract. 

Goodwyn  v.  Perry,  292. 

'6.  Where  the  State  Assessors  have  delivered  to  the  Auditor  the  assess- 
ment roll  and  received  in  full  their  compensation  for  their 
services,  the  contract  between  them  and  the  State  for  making  the 
assessment  is  completely  executed.  The  obligation  of  the  State 
to  pay  them  is  discharged,  and  it  can  not  afterwards  be  revived 
by  any  use  the  Auditor  might  make  of  said  roll. 

State  ex  reL  Board  of  Assessors  v.  Orahamf  309. 

7.  A  contract  made  prior  to  the  adoption  of  the  constitution  of  Louisi- 
ana, 1868,  can  not  be  affected  by  the  provision  contained  in  section 
127  of  that  constitution.    If  the  contract  was  valid  then,  it  is 
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clear  that  this  pTOTision  not  only  impaiiB  bat  a%6olately  destroys 
its  obligation  within  the  meaning  ef  the  tenth  section  of  the  first 
article  of  the  Constitution  of  the  United  States.  Any  judgment 
of  a  State  court  resting  on  such  eivactment  of  a  State  constitution, 
after  the  date  of  the  contract,  must  be  reversed  in  the  Supreme 
Court  of  the  United  States.  The  reinscription  of  a  mortgage  on 
the  granting  of  an  extension  of  time  for  the  payment  of  a  note, 
without  any  consideration  for  such  extension,  or  change  in  any 
other  term  or  condition  of  the  contract,  can  not  be  held  to  be  an 
agreement  requiring  a  stamp. 

Henderson  t.  Merchants'  Mutual  Insurance  Co,,  343. 

•8.  The  civil  government  of  the  city  of  New  Orleans  can  not  be 
permitted  to  deny  the  rights  derived  by  the  relators  in  this  case 
from  their  contract  with  said  city^on  the  ground  that  it  was  under 
military  authority  at  the  time,  when,  after  the  cessation  of  that 
military  authority,  those  rights  have  been,  in  part,  frequently 
recognized  and  ratified  by  its  ordinances.  That  contract  was  an 
entirety.  The  city  had  no  right  to  sever  its  obligations,  so  as  to 
ratify  one  part  of  the  contract  and  reject  another. 

State  ex  reh  8t,  Charles  street  BaUroad  Co,  v.  Cockrem,  356. 

•9.  The  city,  having  for  a  number  of  years  received  without  objection 
the  consideration  of  the  contract,  should  not  be  heard  when  dis- 
puting the  contract  itself.  lUd. 

10.  The  plea  that  the  parties  had  forfeited  the  right  of  way  by  volan- 
tarily  abandoning  the  construction  of  railroads  in  certain  streets 
and  by  failing  to  construct  said  roads  within  the  time  limited  by 
the  contract,  is  nut  made  out,  when  proved  that  they  were  prohib- 
ited to  do  the  work  by  an  injunction  from  a  third  party;  and 
because  the  injunction  taken  in  September,  1866,  was  not  dissolved 
before  June,  1872,  it  is  not  to  be  inferred  that  it  was  kept  so  long 
in  force  by  the  wish  and  connivance  of  the  relators,  when  the  city 
was  a  party  to  the  injunction  suit,  and  having  the  same  right  to 
push  the  case  that  the  relators  had,  did  not  do  so.  Ibid 

11.  The  city  surveyor  was  bound,  when  called  upon,  to  furnish  the 
requisite  lines  and  levels  for  the  building  of  the  road— a  ministe- 
rial duty  which  was  imposed  upon  him  by  the  sixth  section  of  the 
original  ordinance  authorizing  the  construction  of  the  road. 

IJnd. 
i2.  The  fact  that  the  limit  to  which  supplies  might  have  been  required 
according  to  contract,  was  not  reached,  does  not  amount  to  a 
violation  of,  or  a  refusal  to  comply  with  the  contract,  where  there 
is  no  evidence  that  the  plaintiff  was  called  on  and  refused  to  furnish 
more  than  is  claimed  by  him  in  his  suit. 

IMntme  ▼•  €hoiSbee,  481. 
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13.  Tliis  is  an  action  to  set  aside  the  pretended  transfer  of  a  snit  on* 
the  ground  that  it  was  the  sale  of  a  litigous  right  in  contravention 
of  article  2447  of  the  Revised  Code.    It  is  the  actual  intention  or 
the  parties,  and  not  the  form  of  the  instrument,  that  determines^ 
the  character  of  the  contract.  Kennedy  v.  Morrison,  G05. 

14.  Article  2447,  Revised  Code,  did  not  preclude  Morrison,  one  of  the 
defendants  in  this  case,  from  making  a  contract  with  Kennedy,, 
the  plaintiff,'  tor  the  compromise  and  settlement  of  the  suit  which 
the  latter  was  prosecuting  against  him.  Farmer,  attorney  at  law,, 
also  one  of  the  defendants  in  the  present  case,  wa^  merely  a  party 
interposed,  and  acquin  d  no  rights  whatever  under  the  settlement. 
Morrison  gave  the  consideration  under  tlie  settlement,  and  Ken- 
nedy transferred  the  suit  for  the  purpose  of  having  it  dismissed. 

Ibid. 

15.  But  even  if  Farmer  had  paid  the  price,  or  given  the  consideration^ 
it  would  not  have  been  the  sale  of  a  litigious  right  in  the  sense  of 
article  2447,  because  the  purchase  was  made,  not  to  carry  on  the- 
litigation,  but  to  end  it.  Ibid. 

16.  Assuming  that  the  sale  or  transfer  of  the  suit  was  actually  made 
to  Farmer,  there  is  an  insurmountable  obstacle  in  plaintiflP*s  way. 
He  has  not  returned,  nor  offered  to  return,  the  consideration  which 
he  received.  He  can  not  keep  the  fruits  of  the  transfer,  even 
though  it  be  the  sale  of  a  litigious  right,  and  ask  to  be  restored  to* 
the  ownership  of  the  thing  which  he  transferred.  Ibid* 

17.  The  plaintiff  in  this  case  is  bound  by  the  modified  contract  to- 
which  he  gave  his  assent,  and  by  his  own  interpretation  of  it» 
The  city  is  not  in  default,  and  consequently  not  liable  in  damages. 

Thomas  v.  City  of  New  Orleans,  660. 
CRIMINAL  LAW  AND  PRACTICE. 

1.  Where  a  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge- 
to  charge  the  jury  as  requested,  that  if  they  entertained  a  reason- 
able doubt  as  to  the  sanity  of  the  prisoner  at  the  time  of  the 
commission  of  the  alleged  act,  they  were  bound  to  acquit  him, 
and  the  judge  charged,  on  the  contrary,  that  the  law  presumed 
the  sanity  of  every  man,  and  that  it  devolved  on  the  prisoner, 
under  a  plea  of  insanity,  to  satif&fy  the  jury  by  a  preponderance 
of  proof  that  he  was  insane  at  the  time  of  the  alleged  act: 
Held — That  the  exception  was  properly  overruled. 

State  V.  Bums,  302. 

2.  Where  the  exception  was  to  the  ruling  of  the  court  permitting  an 
indictment  to  be  amended  by  inserting  the  value  of  the  mole 
alleged  to  have  been  stolen :  Held — ^That  it  was  not  neoessaiy 
that  the  value  of  the  animal  should  have  been  set  fosth  in  the  in- 
dictment.   The  amendment  added  nothing  to  the  validity  of  tbe 
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instrament,  nor  did  it  iq  any.  manner  vitiate  it.     Utile  per  inutUe 
nan  viHatur,  State  y.  WeUs,  372. 

S.  The  statute  of  Louisiana  authorizing  prosecutions  by  the  district 
attorney  on  information  is  not  in  conflict  with  the  fifth  amendment 
to  the  constitution  of  the  United  States,  which  declares  ^*  that  no 
person  shall  be  held  to  answer  for  a  capital  or  otlier  infamous 
crime,  unless  on  a  presentment  or  indictment  by  a  grand  jury." 
The  restriction  by  this  amendment  has  no  application  to  State 
courts.  State  v.  Kelly ^  381. 

4.  Wherf^  the  accused,  on  his  being  brought  to  the  bar  in  the  custody 
of  the  sheriff,  is  ready  for  his  trial,  it  is  to  be  presumed  thut  if  he 
has  no  counsel  and  does  not  ask  the  court  to  assign  him  one,  he 
chooses  to  be  heard  in  his  own  defense.  Ihid. 

5.  The  fact  that,  on  his  application  for  a  new  trial,  he  stated  that  he 
was  without  counsel  and  was  thus  unable  to  defend  himself,  is  no 
reason  why  this  coart  should  reverse  the  judgment  which  was 
based  upon  the  verdict  of  a  jury.  Ibid. 

6.  When  the  offense  with  which  the  prisoner  was  charged  consisted 
in  Ills  having  entered  a  vessel  in  the  day  time  with  intent  to  steal, 
it  was  not  necessary  that  the  information  should  have  recited  and 
described  the  precise  article  which  he  intended  to  steal.  It  is  suf- 
ficient if  the  indictment  is  drawn  up  in  accordance  with  the  statute 
on  this  subject.    R.  S.  sec.  854.  Ibid, 

7.  Until  the  jury  box  is  exhausted  the  jury  may  be  drawn  therefrom, 
even  though  fifteen  months  have  elapsed  since  the  list  of  jurors 
was  furnished  by  the  sheriff.  The  form  of  indictment  is  suffi- 
cient where  it  fully  apprises  the  accused  of  the  crime  with  which 
he  is  charged.  State  v.  Petrie,  386. 

8.  When  the  judge  a  quo  had  already  charged  the  jurj'  that  ^'  they 
must  be  satisfied  that  the  prisoner  knew  the  certificates  he  pub- 
lished as  true  were  false  at  the  time  of  passing  them,  and  that  if 
they  had  any  re  isonable  doubt  of  his  guilt,  they  must  acquit  him :" 
Held — That  this  was  substantially  the  charge  asked  for  by  defend- 
ant's counsel,  though  not  identical  in  language,  and  that  it  met  all 
the  requirements  of  the  law.  Stale  v.  Carr,  407. 

9.  Where  the  judge  a  quo  refused  to  charge  the  jury,  as  requested, 
tliat  *'  the  fact  that  defendant  had  offered  no  evidence  is  in  no  way 
to  be  taken  as  an  admi.ssion  of  guilt,"  instead  of  which  the  judge 
charged  **  that  all  circumstances  against  the  prisoner  within  his 
power  to  explain,  which  he  refused  to  do,  were  to  be  taken  and 
weighed  by  the  jury  as  circumstances  against  the  prisoner:" 
Held — That  this  was  an  error.  The  accased  is  justified  in  rely- 
ing, if  he  chooses,  upon  the  insufficiency  of  the  evidence  adduced 
by  the  prosecution,  and  his  so  doing  should  not  be  taken  as  an 
acknowledgment  by  him  of  his  guilt.  Ibtd 
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10.  SeotloD  10  of  act  73  of  1872  does  not  so  far  abrogate  ^teotion  833, 
Revised  Statutes  of  1870|  that  a  ;persoD  may  not  be  indicted  under 
the  former,  as  Tras  done  in  this  case,  for  '^pnblishiag  as  trae, 
false,  forged  and  counterfeited  certificates  of  a  pablic  officer/'  ete. 
Both  laws  are  easily  construed  so  as  to  give  effect  to  each,  and 
will  support  an  indictment,  if  properly  drawn  up  under  each 
respectively.  Ihid. 

11.  The  indictment  properly  sets  forth  the  offense  of  which  the 
prisoner  is  accused,  as  described  in  section  833,  Revised  Statutes 
of  1870,  under  which  8aid  indictment  is  drawn,  and  is  not  defective 
in  substance.  It  follows  substantially,  if  not  literally,  the  lan- 
guage of  said  section.  Ibid. 

12.  Where  the  defendants  were  fully  informed  by  the  allegations  of 
the  indictment  of  the  offense  with  which  they  were  charged,  it 
was  unnecessary  to  allege  also  the  common  law  ingredients  of  the 
crime  of  rape,  with  the  intent  to  commit  which  the  accompanying^ 
offense  of  burglary  was  charged.  State  v.  Jean  Gay,  472. 

13.  The  Uuty  imposed  by  law  with  regard  to  the  venire  of  the  jury  is 
m:nistei'ial,  and  one  which  can  be  purtormed  by  a  deputy  of  one 
of  the  specified  officers,  when  legally  appointed.  Ibid. 

14.  The  challenge  to  a  juror,  whose  native  tongue  was  the  French, 
and  who  diJ  not  understand  the  English  language,  was  properly 
sustained.  Ibid. 

15.  The  proceedings  of  the  court  are  required  to  be  conducted  in  the 
English  language — and  the  fact  that  the  judge,  counsel,  witnesses, 
and  accused  understand  and  speak  otht- r  langa<iges  can  not  dis- 
pense with  this  requirement.  Jurors,  to  be  competent,  must  be 
able  to  understand  all  the  pleadings  and  proceedings,  as  they  must 
be  considered  by  them.  Ibid. 

16.  The  right  of  the  State  to  challenge  without  cause  is  limited  to  the 
number  six,  whatever  may  be  the  number  of  defendants  joined  in 
the  indictment.  Ibid. 

17.  It  makes  no  difference  whether  an  accomplice,  who  becomes  a 
witness,  has  been  convicted  or  not,  or  whether  he  be  joined  or 
not,  in  the  same  indictment  witli  the  prisoner  to  be  tried,  provided 
he  be  not  put  upon  his  trial  at  the  same  time. 

Slate  Y.  Pmdhmnme  ei  al.,  522. 

18.  The  circumstance  of  the  witness  being  an  accomplice  of  the  party 
on  trial,  affects  his  credibility  only,  of  vrhich  the  jury  aie  to  judge. 

Ibid. 

19.  Under  the  laWsof  this  State,  all  parties  present,  aiding  and  abet- 
ting in  the  commission  of  a  felony,  are  prineipals  therein.  If  the 
'priooiple  which  prevents  an  accomplice  to  testify,  be  s^restiicieti 
as  to  exclude  all  principals,  it  woakl  have  little  praetieal  imr 
portance.  Ibid* 
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Sto.  A  jary  may  convict  on  the  uticorrbborated  tefltimony  of  an  accom- 
plice ;  tliey  are  the  ;fadges  of  hi«  credibility.  The  rule  requiring 
the  jndge  to  charge  the  Jary  that  the  testimony  of  an  accomplice 
needs  confirmation  is  rather  a  rule  of  practice  than  a  rule  of  law. 

Ibid. 

21.  A  jadgnient  decreeing  imprisonment  for  life  is  not  unauthorized 
by  law,  because  the  words  '*  hard  labor*'  are  omitted  in  it.  The 
words  are  not  sacramental.  They  would  add  but  little  to  the  effi- 
cacy of  the  judgment.  Ibid. 

22.  An  indictment  charging  that  defendants  received  the  property 
stolen  with  a  felonious  intent  knowing  the  same  to  have  been 
stolen  at  the  time,  is  in  sutYicieut  conformity  with  the  statute. 

State  V.  Allemand,  525. 

23.  Where  a  motion  for  a  new  trial  and  one  in  arrest  of  judgment 
were  predicated  upon  the  hypothesis  that  only  forty-six  jurors 
were  drnwn  on  the  panel :  Held — That  inasmuch  as  no  objection 
was  made  to  the  jury  until  after  conviction,  the  refusal  of  the 
judge  a  quo  to  grant  a  new  trial  or  to  arrest  the  judgment  was  cor- 
rect, even  if  the  tacts  were  as  supposed.  One  can  not  take  the 
chances  of  a  verdict  in  his  favor,  and  after  conviction  object  to  the 
jury.  State  v.  Jackson  et  aZ.,  537. 

24.  The  tact  that  a  juror  was  for  a  moment  out  of  the  presence  of  the 
officer  under  whose  charge  he  was,  when  it  does  not  appear  that 
he  had  any  communication  with  any  other  person,  does  not  neces- 
sarily establish  the  presumption  of  misconduct,  and  make  it  obli- 
gatory upon  this  court  to  set  aside  the  verdict  of  the  jury. 

State  V.  Turner  et  al.y  573. 

25.  In  the  copy  of  the  indictment  served  upon  the  prisoners  in  this 
case,  fhe  name  of  one  of  the  jurors,  which  is  ^*  Philip  Darden," 
appeared  as  *'Dauden."  The  objection  on  this  point  was  cor- 
rectly overruled.  It  is  not  shown  how  this  trifling  error  has  pre- 
judiced the  prisoners,  and  this  court  does  not  see  how  it  could 
have  had  this  effect.  Ibid. 

26.  Where,  on  the  prosecutrix  being  offered  as  a  witness  by  the  State, 
she  was  interrogated  in  chief,  cross-examined  by  the  defense,  re- 
examined by  the  State,  and  then  sought  to  be  recros^-examined 
by  the  defense:  Held — That  the  court  properly  refused  this  to  be 
done,  if  the  re- examination  on  the  part  of  the  State  was  confined 
to  such  matters  as  the  cross-examination  drew  out.  Ibid. 

27.  A  motion  in  arrest  of  judgment  will  not  prevail,  on  tlie  ground 
that  the  judge  excused  two  persons  from  serving  on  the  jury,  who 
had  been  summoned  aa  jurors,  and  who  were  not  exeujpt  under 
the  law.  This  objection  should  have  been  made  when  the  jury 
were  being  impatineled.  Ibid. 
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28.  The  erasure  of  the  name  ''Albert"  and  the  interlineation  of  that 
of  ''John"  in  the  indictment  is  not  a  good  ground  in  arrest  of 
judgment.  The  accused  was  identified  as  the  party  who  commit- 
ted the  crime,  and  whether  he  committed  it  in  the  name  of  Albert 
or  John  matters  nothing  to  justice.  The  district  attorney  swears 
that  the  change  in  the  name  was  made  on  the  day  the  prisoner 
was  arraigned.  The  court  was  then  authorized  at  any  time  to 
have  its  records  corrected,  so  as  to  make  them  conform  to  the 
facts.  Ibid. 

29.  Tliere  is  nothing  in  the  objection  that  some  of  the  jurors  who 
served  on  the  jury  do  not  appear  on  the  venire,  or  list  oi  the  jurors 
drawn  to  serve  for  that  term  of  the  court.  It  should  have  been 
made  before  the  trial  was  entered  upon  and  while  the  jury  was 
being  impanneled.  The  prisoners  took  the  chance  of  the  jury; 
they  must  take  the  verdict.  Ibid. 

30.  The  proposition  urged,  on  the  motion  for  a  new  trial,  that  the 
court  refused  to  charge  the  jury,  as  requested,  that  it  is  necessary 
to  prove  both  penetration  and  emission  to  make  out  the  ciime  of 
rape,  is  monstrous.  It  is  the  penetration  which  destroys  the  vic- 
tim and  constitutes  the  crime,  and  not  the  consummation  of  the 
violator's  lust.  Technicalities  which  have  the  tendency  to  make 
the  criminal  laws  of  the  country  a  shield,  instead  of  a  terror,  to 
evil  doers,  can  not  be  countenanced  by  this  court.  Ibid, 

See  Sheriff. 
CONSTITUTION  AND  CONSTITUTIONAL  LAW. 
1.  A  police  juryman  is  not  an  officer  in  the  intendment  of  that  clause 
of  the  constitution  prohibiting  a  person  from  holding  more  than 
one  office,  except  that  of  justice  of  the  peace.  That  clause  of  the 
constitution  applies  only  to  constitutional  offices,  and  does  not 
prevent  a  constitutional  officer  from  holding  a  municipal  office. 

State  ex  rel,  Gorham  v.  Montgameryy  138. 

2.  There  is  no  prohibition  in  the  constitution  against  the  sale  of 
property  for  taxes  in  lots  of  from  ten  to  fiity  acres,  or  any  other 
quantity.  The  fact  that  the  constitution  directs  that  all  lauds  sold 
in  pursuance  of  decrees  of  courts  shall  be  divided  into  tracts  of 
from  ten  to  fifty  acres,  does  not  inhibit  the  legislature  from  direct- 
ing lands  sold  under  other  process  to  be  similarly  divided. 

Gay  V.  Hebert,  196. 

3.  The  homestead  law,  exempting  certain  property  from  seizure  on  a 
judgment  enforcing  a  mere  ordinary  debt,  is  not  unconstitutional. 
The  rigiits  of  the  creditor,  and  not  his  security,  unless  the  security 
terms  part  of  his  contract,  must  be  invaded  before  he  can  invoke 
the  constitutional  privilege  on  which  he  relies.  The  law,  in  this 
case,  does  not  affect  his  vested  rights,  but  only  impairs  his  security 
for  the  payment  of  his  claim.  Bobert  v,  Cooo,  199. 
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4.  Tbe  ooDBtitation  aathorizes  the  Governor  to  coDvene  the  Legisla- 
ture on  extraordinary  occasions.  There  is  no  reason,  therefore, 
to  maintain  that  article  61  of  that  instrument  refers  only  to  the 
regular  or  annual  sessions  of  the  General  Assembly  in  relation  to 
executive  appointments. 

State  ex  reh  Morgan  v.  Kennardf  238. 

5.  The  provisions  of  the  act  of  the  .Legislature,  No.  39,  1873,  for 
transferring  cases  are  not  repuguant  to  articles  83,  90,  and  114  of 
the  State  Constitution.  Kemp  v.  UlUa,  253. 

6.  The  amendment  of  the  constitution  of  the  State,  ratified  on 
November  7,  1870,  which  limits  the  State  debt  to  $25,000,000,  is 
not  violated  by  the  law  creating  the  Levee  Company.  The  bonds 
of  the  State  are  not  out,  nor  is  any  one  its  creditor,  nor  can  any 
one  become  its  creditor,  for  any  sum  contracted  by  the  Levee 
Company. 

State  ex  rel,  Lomeiana  Levee  Company  v.  Olinton,  401. 

7.  It  is  not  for  the  court,  in  this  case,  to  determine  that  the  pay- 
ments demanded  are,  or  are  not,  without  a  valid  consideration. 
It  has  only  to  decide  whether  the  acts  relating  to  the  Levee  Board 
are  constitutional  or  not.  Ibid, 

8.  Tlie  act  No.  27,  1871,  which  ratifies  and  confirms  the  contract 
between  the  Levee  Company  and  the  Governor,  is,  after  all,  an 
act  of  the  Legislature,  and  is  valid  unless  conflicting  with  the 
constitution  of  the  State,  and  this  has  not  been  shown. 

Ibid. 

9.  The  question  on  the  merits  presented  in  this  suit  is  identical  with 
the  one  decided  in  the  case  of  the  State  ex  rel.  Salomon  &,  Simp- 
son against  the  same  defendant,  23  An.  402.  The  State  debt 
exceeded  the  constitutional  limitation  of  $25,000,000  at  the  time 
the  act  for  the  relief  of  the  relator  was  passed,  and  created  a  debt 
in  his  favor.     His  claim  therefore  can  not  be  enforced. 

State  ex  rel.  Xixon  v.  Oraham,  433. 

10.  Where  the  debt  and  contract  on  which  a  judgment  was  obtained 
existed  prior  to  the  Constitution  of  1868,  article  132  of  that  instru- 
ment is  not:  applicable,  and,  therefore,  the  judgment  does  not  fall 
wiihin  the  provisions  of  the  act  No.  40,  approved  February  24, 
18oU.  Article  132  of  the  Constitution  is  not  self-acting,  and  can 
only  have  ett'ect  in  the  manner  provided  by  statute. 

Morrison  v.  Flournoy,  545. 

11.  Tbe  fact  whether  or  not  a  law  has  been  duly  promulgated  may  be 
within  the  province  of  the  judiciary,  but  whether  or  not  it  went 
regularly  through  all  the  stages  necessary  for  its  passage  as  a  law 
up  to  the  promulgation,  is  a  subject  confined  to  other  departments 
of  the  constitution.  Whited  v.  LewiSy  56S. 


CONS.XIXl?iXWMi  AND  OftNKTJTU'nWAfc  ^lAlKT-^a^^tappfL 

12.  The  eleveDth  aeotiap  of  aa^.£il  o^  tUe  i:egnlar  seeeioii  of  1872,  prf- 
malgated  on  the  tbirteeoth  April,  ISf^  amending  UiQ  charter  of 
the  town  of  Monroe^  was  not  parsed  in  yiolatipn  of  the  formalities 
required  by  the  constitution.  The  olgeotB  em^braced  in  said  sec- 
tion of  said  act  are  embraced  in  the  title.  Ibid. 

13.  In  6  An.,  605,  it  is  said :  ^*  When  portions  of  a  law  come  within 
the  reasonable  intendrnt^nt  of  its  title,  and  others  do  not.  the  latter 
alone  are  nnconstitatioual,  provided  they  can  stand  f^one."  This 
properly  applies  to  the  aforesaid  section.  Ibid 

14.  The  right  of  a  party  to  raise  the  question  of  the  constitutionality 
of  a  law  is  limited  to  the  provisions  thereof  which  affect  his  inter- 
est in  the  litigation.  Ibid. 

15.  Where  it  was  contended  that  section  3193,  B.  S.,  did  not  authorize 
the  Secretary  of  State  to  promulgate  an  act  of  the  Legislature 
that  had  not  received  the  Executive  sanction,  as  was  the  case  in 
this  suit:  Held — That  this  is  too  restricted  an  interpretation  of 
the  fuoctions  of  the  Secretary  of  State  when  connected  with  article 
66  of  the  constitution.  Ibid, 

16.  The  act  iu  question  was  necessarily  presented  to  the  Governor, 
but  was  publislicd  without  liis  signature.  Although  not  drawn  up 
with  such  precision  and  fullness  as  luiglit  be  done,  a  fair  construc- 
tion of  section  3493,  B.  S.,  in  the  light  of  the  various  articles  of 
the  constitution  having  any  retereuce  to  the  subject,  will  afford 
authority  in  the  Secretary  of  State  to  deliver  to  the  State  Printer 
for  publicatiou  all  bills  in  the  category  of  this  one,  with  the  state- 
ment that  they  became  laws  without  the  signature  of  the  Grov- 
ernor.  Ibid, 

17.  A  bill  becoming  a  law  without  the  Governor's  signature  must  be 
promulgated  as  well  as  one  with  his  signature,  and  all  Im'Us  must 
be  promulgated  through  the  office  of  the  Secretary  of  Stauv 

Ibid. 

18.  It  may  not  be  sacramental,  under  existing  •legislation,  that  he 
shall  state,  or  add  in  a  note,  that  it  became  a  law  without  the  sig- 
nature of  the  Governor,  and  how  it  so  happened;  but  the  court 
can  not  say  that,  under  all  the  provisions  of  the  constitution  and 
the  laws  on  the  subject,  his  doing  so  will  destroy  the  law  or  pre- 
vent a  bill  in  such  a  contingency  from  becoming  a  law.        Ibid. 

19.  A  political  corporation  can  not  make  a  contract  in  violation  of  the 
law  of  its  incorporation.  Under  a  title  purporting  to  amend  only 
the  first  section  of  a  statute,  it  is  not  competent  to  amend  other 
sections  of  said  act.  Such  amendments  not  being  covered  by  the 
title  are  null  and  void,  because  made  in  violation  of  article  114  of 
the  constitution. 

Wiener's  Curator  v.  Mayor  and  City  Council  of  Monroe,  598. 
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CONSTITUTION  AND  CONSTITUTIONAL  LAW-^Contlnued, 
^20.  The  act  of  nineteenth  April,  1871,  which  provides  ibr  ttie  refund- 
ing of  certain  taxes  improperly  collected  hj  the  'State,  and  on 
which  the  relators  in  this  case  rest  their  claim,  i^  anconstitatlonal, 
as  it  clearly  increases  the  State  debt  to  an  amount  exceeding 
twenty-five  millions.  State  ex  rel,  BlaeJcemore  v.  Grdham,  025. 
121.  Said  act  of  the  nineteenth  April,  1871,  is  also  in  violation  of  article 
HI  of  the  State  constltation,  because,  while  creating  a  debt  ex- 
ceeding one  hundred  thousand  dollars,  it  does  not  provide  adequate 
ways  and  means  for  the  payment  of  the  carrent  interest  and  of  the 
principal  when  the  same  shall  become  doe.  Ibid, 

22.  No  appropriation  was  made  by  law  for  di'awing  from  the  Treasury 
the  large  sum  needed  to  reimburse  the  numerous  claimants  apply- 
ing for  this  lefnnding  of  taxeA  under  the  law  of  1671,  which  is, 
therefore,  in  violation  of  article  104  of' the  State  constitution. 

Ibid. 
'23.   The  act  No.  55,  approved  April  4,  1865,  has  never  been  held  to  be 

in  violation  of  the  State  constitution.  Ibid. 

24.  The  statute  of  187*)  declaring  that  (he  amt>unt  of  the  contribution 
due  by  the  stockholders  of  a  bunk  shall  be  recoverable  by  summary 
process,  as  in  case  of  a  confession  of  judgment,  is  not  in  violation 
either  of  the  State  constitution  or  of  the  federal  one. 

Citizens*  Bank  of  Louisiana  v.  Deynoodt,  628. 

ii6.   The  statute  provides  a  remedy  for  the  more  speedy  enforcement 

of  an  obligation.     It  does  not  affect  in  any  manner  the  obligation 

of  the  contract,  nor  is  it  retroactive;   it  provides  only  for  the 

future.  Ibid, 

See  Laws  No.  2 — Biate  v.  North  Louisiana  and  Texas  Railroad 

Company^  65. 
See  Contkact  No.  7 — Henderson  v.  Merchants*  Mutxud  Insurance 

Company,  343. 
See  Criminal  Law  No.  *S— State  v.  Kelley,  381. 
■See   Courts  No.  19  to  23 — Mechanics'*  and   Traders'^  Bank  v. 
Union  Bank,  387. 

No.  ^^— State  v.  Neio  Orleans  Oas  Light  Co.,  398. 
See    New    Orleans  No.   1 — City  of  New  Orleans  v.   Crescent 

Mutual  Insurance  Company,  390. 
See  Corporation,  Nos.  3,  4,  5 — State  ex  rel.  Straight  University 

V.  Oraham,  440. 
See  Laws  and  Statutes,  No.  20 — Traders*  and  Factors^  Insur- 
ance Co.  V.  City  of  New  Orleans,  454. 
See  Taxation  and  Taxes,  No.  26, 27-'Whited  v.  Lewis,  568. 

CITATION. 
1.  Where  citation  is  served  personally  on  a  married  woman  author- 
ized to  defend  the  suit,  she  is  regularly  in  court,  and  on  its  being 
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shown  that  she  has  a  domicile  in  the  parish,  a  notice  to  which  she 
is  entitled  can  be  served  on  her  personallji  or  at  her  said  donaticile, 
unless  there  is  some  special  provision  of  law  requiring  another 
mode  of  giving  the  notice.  HolhrooJc  v.  JBroT^soUy  51. 

2.  Article  141  B.  C.  C.  is  to  be  construed  as  applying  to  the  defend- 
ant,  who  is  absent,  or  incapable  of  acting  at  tbe  institution  of  the 
suit,  and  can  not  bo  cited  in  the  usual  way,  but  not  to  one  who  is 
legally  and  regularly  a  party  to  a  suit  and  who  voluntarily  de- 
clines making  a  defense  or  temporarily  leaves  the  place  of  the 
jurisdiction  after  being  cited.  The  jurisdiction  of  the  court  can 
not  thus  be  defeated.  IHd, 

3.  Where,  on  execution  being  issued  in  this  case,  Battle,  Thorn  & 
Co.  were  made  garnishees  by  addressing  the  cititation  to  said  firm 
and  serving  the  same  on  H.  A.  Battle,  a  member  thereof,  who 
answered  the  interrogatories  under  oath,  but  signed  the  name  of 
the  firm  to  the  answers,  instead  of  signing  his  own :  Held — ^That 
the  answers  were  sufficient  and  that  the  interrogatories  could  not 
be  taken  for  confessed.  He  answered  in  the  precise  name  in  which 
he  was  cited.  If  the  plaintiff  wished  him  to  sign  his  individual 
name  to  the  sworn  papers,  the  citation  should  have  been  addressed 
in  that  name.  The  answers  were  under  oath,  and  could,  if  untrue, 
subject  the  garnishee,  H.  A.  Battle,  to  a  prosecution  for  perjury. 
This  is  the  test.  Bell  v.  Short,  312. 

4.  Where  a  suit  was  instituted  on  promissory  notes,  which  were  the 
obligations  of  an  ordinary  partnership,  whose  members  were  only 
bound  jointly  and  had  to  be  sued  as  joint  obligors:  Held — That 
a  citation  addressed  to  the  firm,  and  served  at  the  elected  domicile 
of  the  ordinary  partners,  did  not  have  the  eflPect  of  bringing  them 
into  court.  The  judgment  against  them  is  therefore  a  nullity. 
The  citations  should  have  been  addressed  to  each  of  the  defend- 
ants. Le  Blanc  v.  Marsoudel,  464. 

See  Bankruptcy,  No.  1 — Kennedy  v.  Evst^  554. 
See  Appeal,  No.  31 — Hate  ex  rel.  Ntjcon  v.  Graham'^  433. 
COMPENSATION. 
1.   Where  A  as  aesignee  of  B  sued   C  on  an  open  account,  and  C 
alleged  in  answer  that  he  had  deposited  with  B  a  large  sum  of 
monev  before  the  transfer  to  A,  which  had  not  been  accounted  for, 
and  pleaded  compensation :  Held — That  C,  under  the  pleadings, 
did  not  owe  B  the  amount  set  out  in  the  account  sued  on ;  that  he 
could  transfer  to  A  only  such  rights  as  he  possessed;  that  compen- 
sation took  place,  and  that  C  should  have  the  opportunify  to  show 
it.  Adams  Y,  Webster,  1\7. 

CURATOR  AD  HOC. 

See  Succession,  No.  9 — Malone  v.  Casey,  466. 
See  Bankruptcy,  No.  1 — Kennedy  v.  East,  554. 


J 


INDEX.  ns 


COMMUNITY. 

1.  Before  the  passage  of  the  act  of  March  18,  1852,  by  which  the 
community  of  acquets  was  extended,  in  favor  of  non  resident 
married  persons,  to  property  in  this  State  thereafter  acquired,  no 
such  community  existed.  The  property  acquired  after  their  resi- 
dence here,  alone  fell  into  full  partnership. 

Succession  of  WaiereVj  210. 

2.  Where  the  surviving  husband,  administrator  of  his  wife's  estate, 
brought  with  him  to  this  State,  as  Iiis  personal  property,  more 
stock  of  every  kind  than  he  had  at  the  decease  of  his  wife: 
Held — That  at  the  dissolution  of  the  community  he  has  the  right 
to  take  in  kind,  if  still  existing,  what  he  brought  in  marriage,  and 
from  the  cattle  remaining  a  number  of  head  equal  to  that  brought 
by  him  in  marriage.  Ibid 

3.  The  remaining  portion  of  the  unpaid  price  of  community  property 
acquired  during  marriage,  is  a  community  debt,  and  this  debt  is 
secured  by  the  vendor's  privilege.  Where  this  privilege  existed 
anterior  to  the  wife's  tacit  mortgage,  which  commenced  only  from 
the  time  her  husband  became  her  debtor,  it  can  not  of  course  be 
controlled  by  it.  Zemoine  v.  Poioers,  514. 

See  Marriage,  No.  9 — Busk  v.  Warren,  314. 

No.  10 — Millaudon  v.  Carson,  380. 
No.  15 — Desohry  v.  8chlater,  425. 
See  Succession,  No.  10 — Fhelan  vs.  Ax,  379. 
See  Mortgage,  No.  11 — Seyhurn  v.  Deyris,  483. 
CITIZENSHIP. 

1.  A  citizen,  in  its  largest  sense,  is  any  native  born  or  naturalized 
person,  who  is  entitled  to  full  protection  in  the  exercise  and 
enjoyment  of  the  so  called  private  rights.  By  the  laws  of  Louis- 
iana native  born  free  persons  of  color  were  in  the  full  enjoyment 
of  those  rights  in  1844.  Wahh  v.  Lallande,  188. 

2.  By  the  treaty  whereby  Louisiana  was  acquired,  the  free  colored 
inhabitants  of  Louisiana  were  admitted  to  a  citizenship  of  the 
United  States ;  therefore,  a  free  colored  person  who  was  born  in 
Louisiana,  who  had  always  lived  there,  and  whose  ancestors  for 
two  generations  before  him  had  been  free  and  had  lived  in  Louis- 
iana, was  a  citizen  of  that  State  in  1860,  at  the  epoch  when  the 
commissioner  of  the  general  land  office,  in  an  ex  parte  proceeding, 
canceled  an  entry  made  by  said  person  under  the  pre-emption 
laws  of  1841,  on  the  thirty-first  day  of  December,  1844,  on  the 
ground  that  said  person,  being  a  free  negro ^  was  not  a  citizen  of 
the  United  States,  although  he  had  remained  in  possession  of  the^ 
land  since  the  entry  and  had  complied  with  all  the  requirementa 
of  the  laws  of  the  United  States  to  entitle  him  to  enter  the  land  by 
pre-emption.  Ihid^ 
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See  Citizenship.  No.  1 — Walsh  y.  Lallande,  188. 

See  Laws,  No.  11 — Ibid, 

See  Civil  Code,  No.  8 — Fowler  et  ah  v.  Morgan^  206. 
-CIVIL  CODE. 

1.  Articles  J21  and  131  of  the  Civil  Code  can  not  be  cooBtnied  to 
warrant  the  conclusion  that  the  carrying  on  of  any  other  bnsiness 
by  a  married  woman  than  that  of  merchandise  constitutes  her  a 
public  merchant. 

Mauasier  and  CourceUe  v.  Chtatine  and  Sauvinet,  96. 

2.  The  words  ''separate  trade"  In  the  latter  clause  of  article  131  of 
the  Civil  Code,  declaring  that  the  wife  "is  considered  as  a  public 
merchant  if  she  carries  on  a  separate  trade,  but  not  ii  she  retails 
•only  the  merchandise  belonging  to  the  commerce  carried  on  by  her 
husband,"  refer  clearly  to  the  trade  in  merchandise  and  not  to  any 
other  business  or  pursuit.  Ibid. 

3.  The  sixth  section  of  the  act  of  1868,  p.  194,  concerning  the  trans- 
fer of  bills  of  lading  and  the  effects  of  that  transfer,  is  only  a 
legislative  sanction  given  to  the  commercial  law  of  aniversal 
application,  by  which  it  is  held  that  a  bill  of  lading,  legally  trans- 
ferrer*, gives  title  to  the  property  it  represents.  It  does  not  clash 
with  the  statute  of  1855  incorporated  in  the  3227th  article  of  the 
Civil  Code.  The  article  3227  does  not  give  any  privilege  upon 
produce  sold  for  cash.  Delgado  dc  Co,  v.  Wilbur  dc  Co,,  82. 

4.  Article  1994,  Civil  Code,  applies  to  acts  made  In  fraud  of  creditors. 

Fuenies  v.  Gaines,  85. 

5.  Article  3542,  Civil  Code,  refers  to  actions  for  the  nullity  of  testa- 
ments when  the  instituted  heir  is  in  possession  of  property  under 
the  will,  and  is  sued  by  the  heirs  at  law  to  annul  the  will  and  to 
take  irom  the  instituted  heir  the  property.  It  does  not  apply  to  a 
<;ase  in  which  the  defendant  in  a  chancery  suit  is  obliged  to  come 
to  the  probate  court  to  establish  a'  part  of  his  defense  in  conse- 
quence of  the  limited  jurisdiction  of  the  Circuit  Court  of  the 
United  States.  Ibid. 

6.  It  is  essential  to  specify  the  day,  month  and  year  to  give  a  date  to 
a  testament  in  the  sense  of  article  1588  of  the  Civil  Code.    Ibid, 

7.  The  lacts  required  to  be  established  by  article  1655,  Civil  Code, 
lor  the  probating  of  an  olographic  will  must  be  proved  by  compe- 
tent testimony,  and  can  not  be  inferred  by  the  court.  Ibid. 

B,  Where  it  was  contended  that  a  donation  inter  vivos,  made  in  1858, 
by  a  white  father  to  his  two  daughters,  who  were  born  of  a  black 
woman,  then  a  slave,  but  who,  with  their  mother,  were  entitled  to 
-claim  their  liberty  at  a  future  time  (statu  l^ercB)  was  in  violation 
•of  law,  and  therefore  null  and  void :  Held— That  the  rights  of 
the  parties  must  be  decided  under  the  provisions  of  artide  193  of 
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tlie  Code  of  1825,  and  that  under  the  circumataiices  of  the  case  the 
donation  luast  be  sastained,  whatever  may  be  the  moral  view  of 
the  question.  Fowler  et  al.  v.  Morgan,  206. 

:9.  Where  the  defendant  objected  to  the  refusal  of  the  Judge  a  quo  to 

charge  the  juiy  that  actions  for  divorce  are  governed  exclusively 

by  section  1192,  Revised  Statutes:    Held — Tiiat  the  judge  com- 

mitte  I  no  error,  and  the  action  is  instituted  under  article  138  C. 

Cy  amended  by  act  No.  76,  statutes  of  1870. 

Michel  V.  Wdl,  208. 
CARRIERS. 

1.  The  common  carrier  is  bound  faitlifully  to  perform  his  duty,  and 
he  is  responsible  for  the  loss  or  damage  resulting  to  the  cargo 
confided  to  him^  from  neglect,  imprudence,  or  want  ot  skill,  not- 
withstanding the  stipulation  to  the  contrary  in  the  bill  of  lading. 
But  in  a  case  like  this,  where  the  shippeis  or  their  agents  were 
present  at  the  taking  of  the  cotton  on  board  the  boat,  and  knew 
from  the  rain  storm  then  prevailing,  that  the  cotton  must  necessa- 
rily be  exposed  to  the  rain  and  nind,  It  would  be  inequitable  to 
permit  the  own'ers  or  their  consignees  to  recover  from  the  boac  or 
its  owners,  the  amount  of  the  damages  occasioned  by  this  exposure, 
when  the  agent  of  the  shippers  accepted  the  bill  of  lading,  pre- 
pared by  himself,  containing  the  clause:  **The  boat  not  to  be 
responsible  for  torn  bagging,  ropes  or  bands  off,  wet  by  rain,  old 
damage  or  mud/'  Newman  d:  Co,  v.  SmoJcer,  et  al.,  303. 

2.  Where  it  is  contended  that  the  defendants  are  not  the  first  carrier 
or  contractor,  and  that  it  is  not  proved  that  the  error  in  the  trans- 
mission occurred  on  defendants'  line,  on  whose  printed  blanks 
there  is  express  provision  for  non-liability  for  the  default  of  other 
<2ompauies :  Held — That,  whether  first  carrier,  or  not,  it  was  pecu- 
liarly within  their  power,  and  was  their  duty,  to  make  the  proof 
here  suggested,  if  necessary. 

Lagrange  v.  Southwestern  Telegraph  Company,  383. 

3.  Delendauts  were  engaged  in  the  business  of  transmitting  messages 
to  and  from  various  points  in  the  country,  and  found  it  to  their 
interest,  if  not  a  necessity,  to  effect  such  mutual  arrangements 
with  other  companies,  without  any  consultation  with  the  parties 
who  might  use  the  telegraph.  It  was  in  their  power  to  show  that 
the  message  delivered  by  them  to  plaintiff  was  precisely  the  same 
one  received  by  them  from  another  line,  and  thus  throw  the 
responsibility  upon  the  other  company,  in  case  it  should  be  held 
to  be  a  correct  legal  principle,  that  one  of  two  or  more  connecting 
companies  may  thus  be  relieved  from  liability.  Ibid. 

4.  The  proposition  that  the  defendants  are  liable,  if  at  all,  only  in 
case  the  message  is  repeated  as  contained  in  the  printed  conditions. 
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can  be  invoked  only  against  the  sender  of  the  message,  if  against 
any.  The  receiver  can  be  guided  or  informed  solely  by  what  is 
delivered  to  him,  and  has  no  opportanity  to  agree  upon  any  snch 
condition  before  delivery.  hid, 

CORPORATIONS. 

1.  Where  it  is  clearly  tho  parpose  of  the  Legislature  to  give  a  com- 
pany time  within  which  they  would  have  an  opportunity  to  accept 
certain  conditions  imposed  by  that  body,  it  can  not  be  contended 
that  official  negligence  in  promulgating  the  law  should  make  it 
impossible  for  such  time  to  transpire,  and  thus  deprive  the  com- 
pany of  the  right  and  opportunity  to  accept;  it  would  enable  such 
official  negligence  to  defeat  the  Legislator's  will. 

State  V.  North  Louisiana  and  Texas  Eailroad  Company ^  65. 

2.  Where  the  defendant  contended  that  the  object  of  the  original 
incorporators  was  to  unite  with  the  African  Methodist  Episcopal 
Church  of  the  United  States  and  be  guided  in  the  administration 
of  its  afifairs  by  the  doctrines  and  discipline  of  the  general  organi- 
zation, and  that,  in  accordance  with  said  discipline,  he  was  ap- 
pointed by  the  Bishop  of  Louisiana  pastor  ot  St.  James  Chapel, 
and  that  he  could  not  be  discharged  or  dismissed  from  said  posi- 
tion by  the  trustees  or  incorporators:  Held — That  under  the 
charter  of  the  corporation  this  right  is  expressly  conferred  upon 
the  incorporators,  and  that,  in  the  absence  of  any  provision  on  the 
subject,  they  would  have  possessed  the  power,  because  it  is  one  of 
the  incidents  of  their  ownership  of  the  St.  James  Chapel. 

African  Methodist  Episcopal  Church  v.  Clark,  282. 

3.  The  Straight  University  is  not  a  public  institution  of  learning  in 
contemplation  of  article  140  of  the  State  constitution. 

State  ex  rel.  Straight  University  v.  Graham,  440. 

4.  A  public  institution  of  learning  would  bo  one  which  is  controlled 
by  the  State  through  its  agents,  and  in  which  the  State  would  have 
a  pevmauent  interest  and  right  of  property,  and  which  would  de- 
pend upon  the  State  lor  its  existence.  Ibid. 

5.  The  Straight  University  was  incorporated  under  the  general  stat- 
utes of  the  State  as  a  private?  corporatif)n.  It  is  controlled  by  a 
board  of  trustees,  who  are  only  responsible  for  their  management 
to  certain  private  individuals.  The  State,  through  its  officers  or 
otiierwise,  exercises  no  control  or  direction  over  the  university, 
nor  has  it  any  voice  as  to  the  manner  in  which  it  shall  be  con- 
ducted. It  is  not  therefore  a  public  institution  of  learning,  and 
the  constitutional  objection  to  the  appropriation  made  by  the 
Legislature  in  its  favor  must  prevail.  Ibid, 

See  Constitution  and  Constitutional  Law,  No.  19 — Wisner'g 

Curator  v.  Mayor  and  City  Council  of  Monroe,  598. 
See  Action,  No.  16 — State  v.  New  Orleans  Gaslight  Company,  393. 
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1.  Where,  before  sentence  was  passed,  a  motion  was  made  on  behalf 
of  the  defendant  in  arrest  of  judgment,  on  the  groand  that  the 
drawing  of  the  grand  jury  was  illegal,  as  shown  by  the  minutes 
of  the  court,  aod  where  on  the  trial  of  said  motion,  the  minutes 
were  allowed  to  be  corrected  aud  a  bill  of  ezceptious  taken 
thereto:  Held — That  the  minutes  can  at  anytime  be  corrected 
to  make  them  correspond  with  the  truth,  aud  being  uuder  the  eye 
of  the  judge,  who  by  law  takes  part  iu  the  proceeding,  no  evi- 
dence is  necessary.  State  v.  Branch,  1 15. 

2.  The  grant  of  power  to  the  Executive  to  remove  au  officer  for  a 
certain  cause  implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  ves^ted  exclusively  in  Executive  discretion  can 
not  be  controlled  in  its  exercise  by  any  other  branch  of  the  gov- 
ernment. State  V.  Doherty,  119. 

Z,  Where  the  creditors  of  a  succession  opposed  the  final  account  of 
the  administratrix  of  said  succession,  on  the  ground  that  a  district 
court  judgment  for  several  thousand  dollars  in  their  favor  was  not 
placed  on  said  account  and  paid :  Held — That  the  administratrix 
•could  not,  in  the  parish  court,  dispute  the  final  judgment  against 
her  iu  behalf  of  the  opponents;  first,  because  a  judgment  not  ab- 
solutely void  can  not  be  attacked  collaterally ;  second,  because  the 
parish  court  can  not  revise  a  judgment  of  the  district  court,  and 
also  because  the  parish  court  can  not  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  jurisdiction 
ratione  materuB,  Succession  of  Meraday  Neal,  125. 

4.  The  parish  court  charged  with  the  duty  of  settling  successions  has 
nothing  to  do  with  the  partition  of  property  held  in  division^ 
where  the  matter  in  dispute  exceeds  $500. 

Johnson  v.  Lahatt,  143. 

-5.  The  Supreme  Court,  where  there  is  a  doubt  as  to  its  jurisdiction, 
would  maintain  it  in  a  case  in  which  the  whole  people  of  the  State 
are  interested,  aud  if  this  were  necessary  in  order  to  protect  them 
from  what  may  be,  and  as  in  this  case  appears  to  be,  a  fictitious 
claim  upon  the  common  treasury. 

State  ex  rel,  Strauss  v.  Dubuclet,  161. 

•6.  Where  parties  claim  title  to  lands  acquired  Irom  the  United  States, 
alter  the  general  government  has  parted  with  its  title,  the  courts 
irill  decide  their  rights  under  the  law,  without  reference  to  the 
action  of  the  officers  of  the  land  office.     Walsh  v.  Lallande,  188. 

7.   This  court  can  go  behind  the  judgment  ot  tlie  court  a  qua  to  see 
when  the  obligations  sued  on  arose  between  the  parties. 
\  Jkobert  V.  Coco,  199. 

«&  Although  this  court  has  not  the  power  to  decide  who  are  the  mem- 


bei 


s  of  the  General  Assembly,  yet  the  judges  thereof  are  bound 
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to  know  wbat  asaemblage  of  men  constitute  the  State  LegiBhttnre, 
tor  they  are  bound  to  know  what  are  the  laws  of  the  State  in 
order  to  adjudicate  upon  tlie  rights  of  tlie  litigautR  under  the  law. 

State  ex  rel.  21  organ  v.  Kennard^  238. 
9.   The  court  will  take  judicial  cogaizance  ot  that  irregularity  which 
renders  the  issuing  ot  a  commission  null  and  void,  as  having  been 
done  in  contravention  of  positive  law.  Kemp  v.  JEllis,  253. 

10.  This  court  will  take  judicial  cognizance  of  the  fact  tliii  <mi  the 
fourth  day  of  December,  1872,  the  date  of  the  Warmoth  ctimmis- 
sion  to  Knoblock,  the  official  returns  or  the  elect  iii**  had  not  been 
promulgated,  and  therelure  that  the  isKuing  of  the  commission 
was  a  Til  ill  ity.  Collin  v.  Knoblock,  263. 

11.  No  statute  con fei ring  upon  the  courts  the  power  to  try  cases  of 
contested  elections  or  title  lo  office,  authorizes  them  to  revi^^e  the 
action  of  the  returning  boanl.  The  onlj'  power  the  courts  have 
under  tlie  intrusion  into  office  law  is  to  decide  if  one  or  neither 
of  tlie  contestants  has  a  legal  title  to  the  office,  and  the  com* 
mission  of  each  is  the  evidence  of  that  fact. 

State  ex  rel.  Bonner  v.  Lynch,  267. 

12.  Courts  of  justice  in  this  State  sit  to  enforce  civil  obligations  only^ 
and  never  attempt  to  exercise  jurisdiction  over  those  of  a  spiritual 
character.  African  Methodist  Episcopal  Church  v.  Clarke  282. 

13.  The  law  creating  the  Superior  District  Court  authorized  the  judge 
thereof  to  do,  in  the  cases  transferred  to  it  from  the  Eighth  Dis- 
trict Court  which  was  abolished,  what  the  judge  of  the  latter  could 
have  done.  Whether  the  appointment  of  either  of  said  judges  by 
the  Governor  was  unconstitutional  and  void  can  not  be  deterniiined 
in  such  a  collateral  manner  as  on  a  motion  to  dismiss. 

State  v.  Wharton  etal,  I . 

14.  Where  the  appointment  of  the  judge  was  expressly  autlioiized  by 
the  statute  creating  the  court,  as  in  the  case  of  an  original  vacancy, 
whether  this  might  or  might  not  be  sustained  as  constitutional,  in 
a  proper  proceeding,  is  a  question  not  to  be  Fettled  in  this  case  in 
which  the  judge  is  manifestly  an  officer  de  facto  at  least ;  and  his 
acts  must  he  recognized  just  as  those  of  an  officer  de  jure,  until, 
upon  a  regular  trial,  he  is  disclosed  not  to  be  an  officer.        Ibid, 

15.  Where  the  claims  of  individuals  come  in  conflict,  it  is  the  trae 
province  of  the  judiciary  to  decide  what  they  rightfully  are  under 
the  constitution  and  the  laws,  rather  than  to  decide  whether  the 
constitution  and  laws  have  been  rightfully  or  wisely  made.  | 

16.  Where  the  property  in  controversy  is  situated  in  Louisianai /within 
whose  limits  the  owners  thereof  reside,  their  ri^ts  can  Miy  be 
barred  by  the  laws  of  this  State,  whieh  are  landing  on  tiro  fMenl 
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as  well  as  the  State  eourts.    The  Federal  courts  do  not  claim  to* 
bring  foreign  laws  into  this  State.  Fuentes  v.  Oaines,  85. 

17.  A  suit  by  the  executor  of  a  succession  to  compel  the  heirs  of  said 
succession  who  have  been  put  iu  possession  tliereof,  to  pay  the- 
commission  claimed  by  said  executor,  is  properly  bronglit  before 
another  court  tlian  the  Second  District  Court,  which  has  only  pro- 
bate jurisdiction.  .  Hale  V,  Salter,  320. 

18.  Where  counsel  for  appellee  complained  that,  bc^fore  this  court 
should  have  set  asid^  the  verdivst  oi  the  jury  aiul  remanded  the 
case,  it  should  htive  decided  tiiat  their  finding  was  erroneous i 
Held — That  there  was  force  in  this  criticism  ot  the  tiecree,  and 
that  a  rehearing  should  be  granted  as  prayed  for. 

HalUday  v.  Lannta^  373. 

19.  As  a  soverei<;n,  the  United  States  is  bound  by  the  limitations  of 
the  federal  constitution,  and,  of  course,  it  can  not  appoint  a  judge 
to  a  State  court,  much  less  create  a  State  court  and  appoint  the 
judge  to  administer  it. 

Mechanics  and  Traders*  Bank  v.  Union  Bank,  387. 

20.  The  President,  representing  the  United  States  iu  the  exercise  of 
its  sovereign  powers,  could  not  create  a  court  to  decide  any  civil 
controversy.  This  could  only  be  done  by  Congress  under  the 
limitations  of  the  constitution.  But,  in  the  exercise  of  war 
powers,  the  United  States  is  not  restrained  by  the  limitations 
which  the  constitution  imposes  on  it  as  sovereign.  Ibid, 

21.  When  the  United  States  captured  the  city  of  New  Orleans  in  1862, 
the  civil  government  existing  under  the  Confederacy,  ceased  to 
have  authority.  As  an  iticideut  of  war  powers,  the  President  had 
the  right  to  establish  civil  government,  to  create  courts  to  protect 
the  lives  and  the  property  of  the  people.  Ibid. 

222.   The  General  commanding  the  military  forces  of  the  United  States 
which  captured  the  city,  had  the  right  to  establish  the.  pro  visional, 
court  called  the  Provost  Court,   which  rendered  the  judgment 
against  the  plaintiff  in  this  case.    That  court  had  authority,  tempo- 
rarily, to  decide  all  civil  causes.  Ibid. 

2S.  The  plaintiff,  who  paid  under  protest  a  judgment  rendered  by  a 
competent  court,  established  by  the  United  States  in  the  exercise 
of  its  war  powers  after  the  capture  of  New  Orleans,  has  no  cause 
of  action  against  its  judgment  creditor  for  the  money  paid  in 
pursuance  of  the  decree  of  that  court,  and  that  judgment  is 
validated  by  article  149  of  tlie  constitution  of  this  Stsite.     Ibid. 

N.  B. — This  case  has  been  carried  to  the  Supreme  Court  of  the  United 
States  by  a  writ  of  error. 

24.  This  cQurt  is  not  authorized  to  declare  theoretically  an  act  of  a 
co-ordinate  branch  of  the  government  UBCfmstitutional,  when  the 
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act  complained  of  is  not  only  not  alleged  to  be  interfering  witii 
the  exercise  of  any  person^s  rights,  bat  not  even  in  operation. 

State  Y.  New  Orleans  Qaslight  Ocmpany^  398. 
25.  It  is  not  for*  this  court,  or  any  other,  to  interfere  with  the  discretion 
of  the  land  officers  of  the  United  States  in  their  transfer  to  whom- 
soever they  may  choose  of  the  title  of  the  United  States  to  land. 
But  if  the  United  States,  at  the  moment  of  the  adjudication,  had 
DO  title  to  the  land  in  question,  this  action  of  (he  officers  of  the 
Land  Department  gave  the  plaintiff  none;  and  the  question 
whether  the  United  States  had  any  title  at  the  time  of  the  adjudi- 
cation, is  clearly  a  question  for  the  courts  of  justice,  and  not  for 
the  officers  of  the  Land  Department,  to  decide.  The  plea  of  m 
judicata  in  this  ease  is  overruled.  Copley  v.  Dlnkgramy  577. 

Skb  New  Trial,  No.  3 — State  v.  Socha^  417. 
See  Practice,  Nos.  23,  24 — State  v.  AUemand^  525. 
See  Jurisdiction,  Nos.  9,  10 — Lay  v.  Succession  of  CNeil,  608. 
CODE  OP  PRACTICE. 

1.  The  provisions  of  the  Code  of  Practice  relating  to  oyer  do  not 
apply  to  a  document  filed  in  a  cause  in  court. 

Oineinnati  Insurance  Company  v.  Harrison^  1. 

2.  Article  613  of  the  Code  of  Practice,  concerning  prescription,  clearly 
refers  to  sl  judgment  in  a  contested  suity  but  which  has  been  obtained 
through  fraud,  or  because  the  defendant  had  lost  the  receipt  given 
by  plaintiff.  Fuentes  v.  Oaines,  85. 

T)ONATION. 
1 .  Where  it  was  contended  that  a  donation  inter  vivos,  made  in  1858, 
by  a  white  father  to  his  two  daughters  who  were  born  of  a  black 
woman,  then  a  slave,  but  who,  with  their  mother,  were  entitled%to 
claim  their  liberty  at  a  future  time  {statu  liberoe)  was  in  violation  of 
law  and  therefore  null  and  void:  Held — That  the  rights  of  the 
parties  must  be  decided  under  the  provisions  of  article  193  of  the 
Code  of  1825,  and  that  under  the  circumstances  of  the  f^ase,  the 
donation  must  be  sustained,  whatever  may  be  the  moral  view  of 
the  question.  Fowler  et  ah  v.  Morgan,  206. 

DIVORCE. 

See  Civil  Code  No.  9^Michel  v.  Weil,  208. 

DAMAGES. 

1.  A  reparation  by  recantation  can  only  be  considered  in  estimating 
the  amount  of  damages. 

Ferret  v.  New  Orleans  Times  Newspaper ^  170, 

2.  In  an  action  of  libel  it   is  not  neces«>ary  to   prove  any  special 
damage  to  recover.  JMd. 

'3.   Damages  for  a  suit*  unless  malice  is  shown,  can  not  be  recovered. 

Coco  V.  UarcHe,  830. 
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4.  When  a  driver  attempts  to  pas^  another  on  a  public  road^  he  does 

so  at  his  peril.    At  least,  he  must  be  responsible  for  all  damages 

which  he  causes  to  the  one  whom  he  attempts  to  pass,  and  whose 

right  to  the  proper  use  of  the  road  is  as  great  as  his,  unless  the 

latter  is  guilty  of  such  recklessness  or  even  gross  carelessness  as 

would  bring  disaster  upon  himself. 

Avegno  v.  Hart,  235. 

5.  Where  it  was  objected  to  the  claim  for  damages  that  the  arrest  of 
plaintiff  on  the  ground  that  he  was  departing  permanently  from 
the  State  without  leaving  therein  suf&cient  property  to  satisfy  the 
demand  against  him,  was  not  done  with  malice,  but  was  the  exer- 
cise of  a  mere  legal  right  prosecuted  in  the  form  authorized  by 
law,  and,  therefore,  that  the  defendant  could  not  be  responsible  in 
damages:    Held — That  this  objection  is  not  valid. 

Bogay  v.  Juilliard,  305. 

6.  If  it  be  conceded  that  a  contract  was  violated  willfully,  or  through 
carelessness,  still  the  measure  of  damages  would  be  the  injury 
inflicted  npon  the  plaintiff,  where  there  is  no  penal  clause  in  the 
contract.  Bohn  v.  Oleaver,  419. 

7.  Damages  arising  from  the  presumable  profits  of  a  speculation  that 

was  never  made,  are  too  uncertain  for  a  court  of  justice  to  award. 

Ibid. 
See  Evidence  No.  30 — Qardy  v.  Veazie,  518. 

See  Prescription  Nos.  13,  14 — Lisfardi  v.  New  Orleans  Canal 

and  Banking  Company^  414. 

DEPOSIT. 

1.  There  is  no  reason  why  a  deposit  to  the  credit  of  an  overdrawn 
account  should  not  be  fully  as  legal  and  unsuspicious  as  one  on  an 
account  already  credited  with  a  balance.  The  discovery  of  an 
overdraft  is  the  strongest  possible  incentive  to  an  early  deposit  to 
make  the  account  good.         Orescent  City  Bank  v.  Hernandez,  43. 

2.  Where  the  defendant  was  sued  for  two  mortgage  notes  left  with 
him  on  deposit,  and  required  to  restore  them  or  pay  the  full  amount 
thereof :  Held — That  defendant  disclaiming  any  ownership  of  said 
notes  and  having  no  personal  interest  in  them,  has  no  defense  to 
set  up  for  himself,  and  has  no  right  to  plead  one  for  a  third  party 
and  ask  the  court  to  pass  upon  a  question  that  would  not  be  binding 
if  decided  for  or  against  that  person.      Ducros  v.  Oottsehalkj  233. 

3.  The  only  privilege  granted  by  law  to  the  depositor  is  on  the  price 
of  the  sale  of  the  thing  deposited  by  him. 

Lanaue  v.  Dumartrait,  478. 

4.  The  law  does  not  give  a  general  privilege  to  the  depositor,  but 
simply  on  a  particular  movable.  Ibid. 

5.  Where  the  funds  deposited  have  been  appropriated  by  the  deposi- 
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tarv,  and  of  course  can  not  be  identified,  and  the  amount  thereof 
or  therefor  is  not  due  to  the  depositary  by  another,  there  is 
nothing  subjected  to  the  privilege.  Ibid, 

6.  There  is  no  law  known  to  the  court  that  allows  the  general  privi- 
lege claimed  by  the  plaintiff  as  depositor,  on  the  property  of  the 
depositary's  succession.  Said  succession,  being  insolvent,  other 
creditors  would  be  affected,  and  it  seems  that,  to  avail  plaintift's 
claim,  if  it  exist,  registry  is  necessary,  but  has  not  been  made. 

Ibid. 

7.  The  depositary  is  bound  to  use  the  same  diligence  in  preserving 
the  deposit  that  he  uses  in  preserving  his  own  property. 

Levy  V.  Fike,  630» 
8:  Where  the  deposit  was  a  gratuitous  one,  and  where  the  abstrac- 
tion of  the  thing  deposited  seems  to  have  been  one  of  those  bold 
and  adroit  acts  which  are  carried  out  successfully  in  defiance  of 
ordinary  prudence  and  diligence,  and  the  possibility  of  which  is 
seen  only  after  its  accomplishment,  the  depositary  is  not  liable,  as 
he  would  be  if  the  loss  arose  from  gross  or  inexcusable  oegligenoe 
on  his  part.  i&icL 

See  Compensation  No.  1 — Adams  v.  Webstet*,  117. 
DOMICILE. 

1.  Where  citation  is  served  personally  on  a  married  woman  author- 
ized to  defend  the  suit,  she  is  regularly  in  court,  and  on  its  being 
shown  that  she  has  a  domicile  in  the  parish,  a  notice  to  which  she 
is  entitled  can  be  served  on  her  personally,  or  at  her  said  domi- 
cile, unless  there  is  some  special  provision  of  law  requiring  another 
mode  of  giving  the  notice.  Holbrook  v.  Branson^  51. 

2.  It  can  not  be  contended  on  her  behalf  that,  inasmuch  as  when  the 
judgment  was  rendered  and  notice  thereof  served  at  her  domicile^ 
she  was  absent,  or  had  gone  out  of  the  parish,  it  was  necessary  to 
appoint  an  attorney  upon  whom  service  of  the  notice  of  judgment 
should  have  been  made.  Ibid. 

3.  A  joint  obligor  can  be  cited  at  the  domicile  of  his  co-obligor. 

Adams  dk  Co.  v.  Scott  et  al,y  528. 
ELECTION  LAWS. 

1.  The  law  of  the  twentieth  November,  1872,  relative  to  elections, 
did  not  repeal  the  election  law  of  1870,  which  created  the  Board 
of  Returning  Officers,  and  did  not  destroy  their  office.  It  was 
merely  a  revision  and  re-enactment  of  the  former  with  emenda- 
tions. State  V.  Wharton,  2. 

2,  The  provisions  of  the  act  of  1872  were  intended  to  apply  only  to 
elections  held  under  it  after  its  passage,  and  by  no  correct  or 
admissible  rule  of  construction  can  its  repealing  clause  be  held  to 
defeat  an  election  had  under  the  previous  law,  when  the  results 
thereof  were  not  yet  ascertained.  Ibid, 
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3.  The  fifty-fourth  section  of  the  act  of  1870,  No.  100,  relating  to 
elections^  repeals  section  1 130  of  the  Revised  Statutes,  being 
section  No.  53  of  the  act  of  March  15,  1855,  prescribing  the  mode 
of  contesting  elections,  and  the  party  commissioned  under  the 
provisions  of  said  act  of  1870  is  j>nma  fadt  entitled  to  the  office  he 
claims.  Hughes  v.  Pipkin,  127. 

4.  Under  sections  2595,  2n05,  R.  S.,  relative  to  contested  elections 
and  the  wliole  tenor  of  the  intrusion  law,  defendant  in  the  court 
below,  and  relator  here  on  application  for  a  mandamus,  could 
waive  the  delay  for  answering  and  have  a  day  designated  for  trial 
without  waiting  until  issue  was  joined  by  said  answer.  Whether 
the  nature  of  the  defense  developed  in  the  answer  when  filed 
would  have  authorized  a  continuance  on  behalf  of  the  plaintiff  is 
not  a  question  in  this  case.  If  the  plaintiff  is  debarred  froja  ask- 
ing for  a  jury  to  be  summoned  and  for  a  continuance  to  that  effect, 
it  is  by  his  own  fault.  There  was  no  legal  and  valid  reason  for 
continuing  the  case  as  was  done,  and  the  plaintiff  bad  no  right  to 
a  trial  by  jury  as  was  accorded  to  him,  inasmuch  as  he  did  not  ask 
for  one  in  h^s  petition  and  procured  the  discharge  of  a  jury  that 
was  present,  to  whose  sufficiency  and  competency  as  jurors  no 
objection  was  made,  and  by  whom  the  defendant  in  the  court 
below  and  relator  here  expressed  a  willingness  to  have  his  case 
tried  immediately.  Plaintiff's  subsequent  application  for  a  jury 
was  obviously  for  delay.  The  law  makes  this  class  of  cases  sum- 
mary in  form  of  proceeding.  For  these  reasons  the  mandamus 
prayed  for  is  made  peremptory,  and  the  judge  a  quo  is  ordered  to 
set  down  relator's  case  for  trial  by  preference  over  all  other  cases 
and  without  a  jury  on  the  second  day  of  the  regular  term  of  his 
court,  April  8,  1873,  and  to  have  notice  thereof  immediately  given 
to  the  parties. 

State  ex  rel.  Pintado  v.  Judge  Fifteenth  Judicial  District,  149. 

5.  The  defendant  having  been  returned  by  the  legal  returning  board 
of  the  State  as  elected  judge  of  the  Fourth  District  Court  of  New 
Orleans,  and  upon  that  return  the  Acting  Governor  having  issued 
a  commission  to  him  according  to  law,  it  can  not  be  said  that  one 
holding  an  office  under  sucti  a  commission  has  intruded  into,  or 
unlawfully  holds  the  office.       Stale  ex  rel,  Boniter  v.  Lynch,  267. 

6.  No  statute  conferring  upon  the  courts  the  power  to  try  cases  of 
contested  elections  or  title  to  office,  authorizes  them  to  revise  the 
action  of  the  returning  board.  The  only  power  the  courts  have 
under  the  intrusion  ioto  office  law  is  to  decide  if  one  or  neitlier  of 
the  contestants  has  a  legal  title  to  the  office,  and  the  commission 
of  each  is  the  evidence  of  that  fact.  Ibid, 

See  Offices  and  Officers,  Courts,  Governor. 
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EMANCIPATION. 

See  Marriage^  Nos.  17,  18 — Pierre  v.  Fontenette,  617. 
EVIDENCE. 

1.  The  loss  of  an  appeal  bond  being  established,  secondary  evidence, 
either  written  or  oral,  may  be  introduced  to  procure  the  alleged 
signature  of  the  defendant  to  the  bond  as  surety. 

« 

Cincinnati  Insurance  Company  v.  Harrison  et  ah,  1. 

2.  Servitudes,  when  an  act  of  sale  is  silent  on  the  subject  can  only  be 
shown  by  proof  of  the  use  or  existence  thereof  for  a  period  suffi- 
cient to  establish  title,  and  this  may  be  proved  by  parol.  AU 
agreements  in  relation  to  such  use  may  also  be  proved  by  parol, 
unless  it  is  shown  that  they  were  reduced  to  writing. 

Macheca  v.  Avegno,  55. 

3.  The  evidence  in  this  case  shows  that  the  alleged  servitudes  were 
subject  to  the  will  of  the  owner  of  the  property  on  which  they 
were  exercised,  and  that  the  owner  or  owners  of  the  other  property 
in  whose  behalf  said  servitudes  were  claimed  to  be  established 
never  acquired  any  legal  title  thereto.  Und. 

4.  Where  an  objection  was  made  that  there  was  in  the  record  no 
authentic  evidence  of  the  costs  of  protests  and  copy  of  an  act  of 
morgage :  Held — That  these  costs  were  a  part  of  those  incident  to 
the  proceeding,  and  that,  if  authentic  evidence  of  the  amount 
thereof  was  necessary,  the  rule  de  minimis  was  applicable. 

Durac  v,  Ferrari,  80. 
^.  The  objection  to  the  irrelevancy  of  evidence  is  a  very  weak  one 
when  the  case  is  tried  without  the  intervention  of  a  jury.  In  such 
a  case,  the  only  question,  in  effect,  is  upon  the  sufficiency  or  weight 
of  the  evidence.  If  the  evidence  found  in  the  record  is  irrelevant, 
it  will  be  ignored  by  the  court.  Fuentes  v.  Gaines,  85. 

6.  Where  a  will,  when  last  seen  was  in  the  x)08session  of  the  testator, 
and  it  could  not  be  found  at  his  death,  the  presumption  of  the 
law  in  such  a  case  is,  that  the  testator  destroyed  it  animo  cancel' 
landi,  and  the  onus  of  rebutting  this  presumption  is  cast  upon  those 
seeking  to  establish  the  will.  The  opinion  or  suspicions  of  a  wit- 
ness can  not  overcome  the  presumption  raised  that  the  testator 
himself  destroyed  the  will.  Ibid, 

7.  The  contents  of  a  lost  will  can  not  be  proved  by  witnesses  who 
derived  their  knowledge  from  the  verbal  declarations  of  the  tes- 
tator. It  would  practically  authorize  the  making  of  a  verbal 
testament,  and  a  lost  testament  could  thus  be  proved  by  evidence 
which  would  be  incompetent  to  prove  the  will  if  produced  ia 
court.  Ihid, 

8.  It  is  necessary  to  prove  that  a  lost  olographic  will  contains  all  the 
essentials  prescribed  by  law  before  it  can  be  admitted  to  probate, 
to  wit:    That  it  was  wholly  written,  dated  and  di|^ed  by  the 
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testator,  and  the  witnesses  mast  state  the  facts  which  are  neces- 
sars  to  enable  the  conrt  to  determine  whether  or  not  the  will  is 
valid.  Ibid. 

9.  The  facts  required  to  be  established  by  article  1655  Civil  Code  for 
the  probating  of  an  olographic  will  must  be  proved  by  competent 
testimony,  and  can  not  be  inferred  by  the  court.  Ibid. 

10.  Where  an  ex  parte  statement  of  account,  annexed  to  the  petition, 
was  allowed  to  be  received  in  evidence,  and  the  books  of  the 
partnership,  which  had  been  kept  by  the  plaintiff  himself  and 
offered  by  the  defendant,  were  excluded :  Held — That  the  court 
a  qua  erred.  Job  y.  Huer,  279. 

11.  Where  in  a  suit  to  erase  the  mortgage  of  a  third  party,  said  party 
alleged  that  the  mortgaged  property  had  never  been  individually 
owned  by  the  debtor  of  the  plaintiffs,  and  that,  even  if  it  had  been 
the  property  of  said  debtor,  which  was  expressly  denied,  the 
mortgage  was  binding  and  operative,  and  that  no  valid  reason 
existed  in  law  to  have  it  canceled :  Held — That  the  two  pleas 
were  not  contradictory,  and  that  the  judge  a  quo  erred  in  ruling 
defendant  to  elect  between  them,  because  it  was  competent  for 
the  party  to  prove  that  the  property  seized  not  belonging  to  ^e 
debtor  of  the  plaintiffs,  they  had  no  right  or  interest  to  inquire 
into  the  validity  of  the  mortgage  resting  on  it;  and  because  it 
was  also  competent  for  said  third  party  to  establish  at  the  same 
time  that  the  mortgage  in  his  favor  was  valid. 

Northern  Bank  oj  Kentucky  v.  Police  Jury  of  Fointe  Ooupee,  185. 

12.  The  statements  under  oath,  in  a  judicial  proceeding,  made  as  a 
party  accused  and  not  as  a  witness,  are  not  to  be  held  as  voluntary 
and  therefore  are  not  admissible  as  evidence  on  the  trial  of  said 
accused  party.  Where  it  was  objected  to  the  admission  as  evi- 
dence of  a  declaration  in  writing  purporting  to  be  a  voluntary 
confession  of  the  accused,  on  the  ground  that  such  a  declaration 
was  not  voluntary,  because  it  appeared  on  the  trial  of  the  case 
that  it  was  doubtful  whether  or  not  inducements  by  the  Superin- 
tendent of  the  Metropolitan  Police  had  not  been  offered  to  the 
accused  to  make  said  declaration,  and  because  under  such  circum- 
Btanses,  the  accused  was  entitled  to  the  benefit  of  the  doubt; 
Held — That  the  Court  below  erred  in  overruling  the  objection. 

8tate  V.  Oarvey  et  aZ.,  191. 

13.  Where  the  plaintiff  excepted  to  the  evidence  of  the  defendant, 
who  testified  that  he  never  received  the  money  declared  in  the 
marriage  contract  to  be  the  property  of  the  mother  of  the  plaintiff, 
nor  did  ever  receive  any  property  from  her,  or  for  her  account,  nor 
ever  made  the  donation  propter  nupUaa  mentioned  in  the  marriage 
<^ntrac( :    Held — ^That  the  objection  should  have  been  sustained, 
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because  the  notanal  act  could  not  be  contradicted  by  parol  testi- 
mony. Edwards  v.  Edwards,  200. 

14.  Where  evidence  was  admitted  because  it  was  confirmatory  and 
explanatory  of  the  title  filed  in  answer  to  the  prayer  for  oyer,  and 
did  not  constitute  a  new  and  independent  title:    Held — That  the 

bill  of  exceptions  thereto  was  not  well  taken. 

Irwin  V.  Peterson,  300. 

15.  Where  the  plaintifi^,  claiming  for  the  use  of  A,  judicially  admitted 
that  the  insurance  on  a  honse  was  effected  by  him  on  behalf  and 
for  the  benefit  of  said  A:  Held — That  the  court  a  qua  erred  in 
not  permittiu<;  defendant  to  show  that  A  had  set  the  house  on  fire, 
and  further  erred,  under  the  circumstances  of  the  case,  in  not  al- 
lowing defendant  to  prove  plalntiff*s  declaration,  after  the  fire,  that 
the  premises  were  not  his  and  that  he  had  never  possessed  any 
insurable  interest  therein,  notwithstanding  his  title  had  been  re- 
ceived in  evidence. 

McCarty  v.  Louisiana  Mutual  Insurance  Co.  of  New  Orleans,  354. 

16.  Where  a  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  a 
quo,  refusing  to  permit  evidence  to  be  offered,  on  the  trial  of  a 
motion  in  arrest  of  judgment,  to  prove  that  one  of  the  jurors  was 
an  unnaturalized  alien:  Held — That  said  ruling  was  correct. 
Such  motions  must  be  based  on  errors  patent  on  the  face  of  the 
record.  Besides,  the  juror  having  been  accepted,  the  defendant 
could  not,  after  conyiction,  complain  of  the  want  of  qualification 
in  i  he  juror.  8tat&  v.  Hardin,  369. 

17.  The  court  below  also  erred  in  compelling  the  defendant,  who  had 
pleaded  the  general  issue,  to  plead  payment  before  permitting 
hiro  to  introduce  proof  that  he  had  settled  in  tall  with  the  plaintiff. 

'  Said  plaintiff  haying  alleged  a  final  settlement,  it  was  competent 

for  the  defendant  to  prove  what  that  settlement  was. 

Job  y.  Hutr,  279. 

18.  Where  Effingham  Lawrence  mortgaged  half  of  a  plantation  to 
secure  some  promissory  notes,  said  mortgage  being  in  favor  of 
Cassanave,  or  any  other  future  holder  of  said  notes,  and  the  mort- 
gaged property  was  subsequently  transferred  to  Packard  et  als., 
who  assumed  to  pay  the  said  notes  as  part  of  the  price,  and  the 
notes  fell  into  the  hands  uf  Lee,  who  sued  out  an  order  of  seizure 
and  sale  agaiubt  the  property,  which  order  was  injoined  by  Pack- 
ard et  als. :  Held — That  on  the  trial  of  the  injunction,  the  court 
a  qua  did  not  err,  in  permitting  Lee  to  introduce  the  authentic 
evidence  upon  which  the  order  of  seizure  and  sale  was  granted  j 
and  also,  that  the  court  did  not  err,  in  refusing  to  allow  Packard 
et  als.  to  introduce  in  evidence  a  letter  of  Effingham  Lawrence, 
the  mortgageor,  on  the  ground  of  irrelevancy. 

Lee  V.  Packard  et  als.,  397. 
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19.  Where,  on  the  admission  of  the  tutrix  of  a  minor  child,  judgment 
was  rendered  declaring  the  sale  of  a  certain  piece  of  property  to 
the  minor's  father,  now  deceased,  to  be  simulated,  and  reconvej- 
ing  the  title  to  the  plaintiff,  and  condemning  him  to  refund  whatever 
taxes  the  widow  paid,  and  to  pay  costs,  reserving  the  rights  of  the 
minor,  whatever  they  may  be;  Held— That,  although  it  is  true 
the  tutrix  could  make  no  admission  which  could  bind  the  minor, 
yet  that,  as  the  law  allows  such  suits  and  the  proof  of  simulation 
by  a  particular  kind  of  evidence,  which,  it  seems,  might  have 
been,  but  was  not  adduced  by  plaintiff,  he  should  be  allowed  an 
opportunity  to  furnish  it,  and  not  to  rest  under  a  cload  upon  his 
title,  which,  it  is  probable  from  the  facts  in  the  record,  could  be 
removed,  wherefore  the  portion  of  the  judgment  which  ''reserves 
the  rights  of  the  minor,  whatever  they  may  be,*'  is  reversed,  and 
the  case  remanded  for  the  purpose  of  allowing  the  plaintiff  to 
introduce  Ugal  evidence  as  against  said  minor's  rights,  if  any  there 
be,  to  the  property  in  question. 

Vinson  v.  Suooession  of  Tompkins,  437. 

20.  Where  the  defendant  objected  to  the  ruling  of  the  court  receiving 
in  evidence  a  note  and  mortgage,  on  the  ground  that  they  were 
not  stamped  at  the  time  of  their  execution,  as  required  by  law, 
and  where  it  appeared  that  neither  the  notary  before  whom  the 
act  of  mortgage  was  passed,  nor  the  parties,  had  any  stamps  when 
the  act  was  passed,  and  mention  of  the  fact  was  made  in  the  act, 
bat  that  one  of  the  plaintiffs  went  immediately  to  Opelousas, 
purchased  the  necessary  stamps  from  the  recorder,  who  placed 
them  on  the  act  and  canceled  them  in  the  presence  and  at  the 
request  of  the  party :  Held — That  this  was  suf&cient. 

Pavy  dk  Co.  v.  Bertinot,  469. 

21.  Where  at  the  time  a  mortgage-bearing  note  was  given,  no  stamps 
were  affixed  to  it,  but  before  the  note  was  offered  in  evidence  it 
had  been  stamped  by  the  district  United  States  collector  of  internal 
revenue,  who  collected  the  interest  required  by  law  and  remitted 
the  penalty,  this  was  all  the  law  required  of  the  parties.       Ibid, 

22.  Where  in  defense  against  plaintiffs'  claim,  an  agreement  with  said 
-plaintffs  in  full  satisfaction  of  the  amount  due  them,  was  relied  on 
by  defendants  on  account  of  their  tutorship,  and  a  bill  of  exception 
was  taken  to  its  introduction  in  evidence,  on  the  ground  that  an 
agreement  of  this  nature  could  not  be  established  by  parol  evidence: 
Held — That  when  all  the  parties  are  able  to  contract,  if  they  did 
niiake  a  contract,  there  is  no  reason  why  it  may  not  be  proved  by 
competent  proof.  Harris  v.  Keigler^  471. 

^.  Where  the  defense  to  a  promissory  note  was  the  prescription  of 
five  years,  and  several  credits  being  indorsed  on  the  note,  oral 
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evidence  was  offered  to  prove  that  payments  were  made  by  the 
deceased  at  the  dates  indicated  by  the  indorsements,  the  exception 
to  the  evidence  was  well  taken.  The  plea  should  have  been  main- 
tained. OvAllory  v.  Defean,  481. 

24.  The  language :  *'  I  have  no  objection  to  the  payment  of  the  within 
note/'  is  unambiguous,  and  the  testimony  to  establish  something 
else  than  is  imported  by  the  language,  was  properly  excluded. 

MiUard  v.  Smith,  491. 

25.  Parol  evidence  is  inadmissible  to  prove  an  acknowledgment  or 
promise  of  a  deceased  person  to  pay  a  debt,  in  order  to  interrupt 
prescription.  Jlnd, 

26.  Where  promissory  notes  were  offered  in  evidence,  properly 
stamped,  with  the  approval  of  the  United  States  officer  whose 
duty  it  was  to  stamp  such  notes,  they  were  admissible,  and  it 
formed  no  part  of  the  duties  of  the  State  court  to  inquire  whether 
or  not  the  United  States  officer  had  done  his  duty.  It  was  suffi- 
cient to  show  that  the  notes  were  stamped  with  the  approval  of 
the  said  officer.  Levy  et  ah.  v.  Loeb,  496, 

27.  Where  the  plaintiff  had  been  allowed  to  explain  by  parol  the 
circumstances  attending  the  seizure  of  which  he  complains,  it  was 
competent  for  the  defendant  to  produce  rebutting  evidence  in  rela- 
tion to  the  facts  connected  with  the  seizure,  which  did  not  tend  to 
contradict,  vary,  or  alter  his  written  return  on  the  order. 

Mouton  V.  Brotisaardf  497. 

28.  Where  the  act  of  sale,  which  was  offered  in  evidence,  contained 
the  recital  of  a  power  of  attorney,  and  the  power  was  not  denied, 
the  act  was  sufficient  to  prove  what  it  related. 

Oant  V.  JEaton  ei  oZ.,  507. 

29.  Where  plaintiff  excepted  to  the  ruling  of  the  court  a  qua  which 
permitted  the  defendant  to  establish  by  witnesses  the  valne  of 
certain  items  of  the  work  sued  on  by  plaintiff,  on  the  ground  that 
plaintiff  having  sued  for  the  value  of  the  work  as  a  whole,  without 
setting  any  specific  value  on  its  separate  items,  and  the  defendant 
having  substantially  accepted  in  his  answer  the  issue  presented, 
the  testimony  offered  was  not  confined  to  said  issue :  Hold — That 
the  exception  was  not  well  founded.  The  sum  total  of  the  bill 
sued  on  being  composed  of  various  items,  it  was  competent  for 
the  defendant  to  show  by  witnesses  the  separate  value  of  each  of 
the  items  which  made  up  the  aggregate  work  in  order  that  the 
correctness  of  the  general  charge  might  be  properly  arrived  at. 

Qordy  V.  VeoMey^  518. 
20,  A  partly  for  whom  work  has  been  done  on  a  certain  buiding  is  not 
barred  from  offering  any  proof  of  damage  on  account  of  the 
nnskillfulness  of  the  work,  because  of  his  having  taken  possesaioB 
of  the  building.  Mi, 
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31.  The  testimony  of  a  witneBB  to  establish  that  plaintiff  had,  before 
the  institnting  of  his  suit,  presented  to  the  defendant  a  bill  in 
which  he  charged  less  for  his  work  than  the  amount  for  which  he 
has  sued,  was  properly  received.  Ibid, 

32.  It  is  not  proving  title  to  lands  by  parol,  when  the  sole  object  of 
the  testimony  is  to  prove  where  wood  was  cut,  whether  on  the 
plaintiffs  or  defendant's  laudB,  and  such  testimony  should  have 
been  received  in  this  case.  Grevenherg  v.  Borel,  530. 

33.  Upon  the  question  of  the  nature  of  the  evidence  necessary  to  prove 
a  planting  partnership,  presented  in  defendant's  bill  of  exceptions 
in  this  suit,  the  court  knows  of  no  law  which  requires  the  proof  to 
be  in  writing.  Battle  v.  Jenkins,  593. 

34.  Written  acts  which,  by  intendment  of  law,  are  clothed  with 
solemnities  in  their  execution,  in  order  that  they  may  become  en- 
during records  of  past  events,  more  surely  to  be  relied  upon  than 
the  frail  memory  of  men,  should  not  hastily  be  disregarded  even 
upon  the  positive  evidence  of  a  single  witness  of  their  falsity, 
when  such  evidence  is  isolated,  unsupported  by  facts  aliundej  and 
given  by  the  witness  in  his  own  behalf  under  strong  iofiueuces  of 
self-interest.  Puckett  v.  Law,  595. 

35.  The  assignment  of  error,  upon  which  a  reversal  of  the  judgment  • 
is  asked,  that  parol  evidence  was  introduced  to  prove  a  promise  ta 
pay  eight  per  cent,  interest,  is  a  ground  to  amend  the  judgment. 

Qerepach  <&  Herring  v.  Mullen,  599. 

36.  The  evidence  of  a  documentary  character  offered  by  the  Auditor 
to  show  that,  at  the  time  the  contract  relied  on  by  plaintiff  was 
entered  into,  the  debt  of  the  State  was  in  excess  of  twenty-five 
millions  of  dollars,  was  improperly  rejected. 

State  ex  rel.  Livingston  v.  €h-aham,  629. 

37.  Where  A  as  assignee  of  B  sued  C  on  an  open  account,  and  C  al- 
leged in  answer  that  he  had  deposited  with  B  a  large  sum  of 
money  before  the  transfer  to  A,  which  had  not  been  accounted  for^ 
and  pleaded  compensation :  Held — That  C,  under  the  pleadings, 
did  not  owe  B  the  amount  set  out  in  the  account  sued  on ;  that  he 
could  transfer  to  A  only  such  rights  as  he  possessed  ;  that  compen- 
sation took  place,  and  that  C  should  have  the  opportunity  to  show 
it.  Adams  v.  Webster,  117. 

See  Contract,  No.  12 — Lalanne  v.  Ooodbee,  481. 
See  Judgment,  No.  29 — Orevenberg  v.  Borel,  530. 
Sbj9  Executor  and  Administrator,  Nob.  11,  12 — Succession  of 

Leontine  OiUlbeau,,  474. 
See  Lawb,  t^o.  3 — State  ^  reh  Biehardson  t.  Qrahamj  73. 
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ESTOPPEL. 

See  Succession,  No.  1 — SuccesHona  of  Dun/ord  and  Bemi,  56. 
See  Pleadings,  No.  2 — Sampson  Brothers  v.  Toumsend,  78. 
See  Homestead,  No.  1 — Le  Blano  v.  8t  Qermain,  289. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Ad  administrator  exceeds  bis  proper  functions  when  he  enters  into 
an  agreement  with  the  debtors  of  an  estate  to  extend  the  terms  of 
payment  beyond  that  fixed  by  the  original  contract.  The  exercise 
of  such  a  power  by  an  administrator  may  be  assimilated  to  acts 
done  by  agents  which  do  not  come  within  the  purview  of  their 
powers,  and  which  are  therefore  not  regarded  as  binding  on  their 
principals.  Therefore  the  defendants'  plea  in  this  case  that  they 
tire  not  bound  as  sureties  on  the  notes  sued  upon,  for  the  reaaon 
that  the  plaintiff  gave  an  extension  of  time  to  the  principaU 
without  their  knowledge  and  consent,  is  not  well  founded. 

Landry  v.  DeUu  et  oZ.,  I8I« 

2.  By  the  exprem  terms  of  article  1671  ci  the  Heviaed  Code,  the 
heirs  can  at  any  time  take  the  aeizin  from  the  teatamentary 
executor  on  offering  him  a  sum  sufficient  to  pay  the  movable 
legacies,  and  on  complying  with  the  requirements  of  article  1012. 

Ssvier  v.  Sargent^  220. 

3.  Whether  the  executor  be  discharged  or  not,  the  remedy  of  a  credi- 
tor is  not  against  him,  but  against  the  heirs  who  have  been  put  in 
possession  of  the  property  of  which  they  have  become  the  owners 
and  who  are  bound  to  pay  the  debts  of  the  deceased,  each  his  virile 
share«  Ibid. 

4.  A  rule  against  an  executor  or  a  succession  can  not  be  taken  after 
the  suocession  has  been  closed  and  the  executor  has  been  dis- 
charged, nor  can  an  order  to  sell  succession  property  be  granted 
after  the  heirs  have  been  in  possession  subsequently  to  a  partition 
among  themselves.  Sevier  v.  Succession  of  Gordon,  231. 

5.  A  suit  by  the  executor  of  a  succession  to  compel  the  heirs  of  said 
succession  who  have  been  put  in  possession  thereof,  to  pay  the 
commission  claimed  by  said  executor,  is  properly  broui^ht  before 
another  court  than  the  Second  District  Court,  which  has  only  pro- 
bate jurisdiction.  Hale  v.  Salter ,  320. 

.6.  The  law  gives  to  the  executor  a  compensation  for  his  services,  and 
the  heirs  can  not  deprive  him  of  it  by  cau8ing  themselves  to  be 
put  in  possession  after  the  executor  has  accepted  the  trust  and 
qualified.  Ibid. 

7.  Where  it  was  contended  by  the  heirs  that  the  executor's  claim  for 
his  commission  had  lapsed,  because  it  was  not  demanded  when  the 
succession  was  turned  over  to  them :  Held — That  if  he  did 
renounce  his  claim,  his  renunciation  should  have  been  express.  It 
wcan  not  be  inferred.  Ibid, 
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8.  Where  the  heirs  contended  that  they  could  not  be  called  upon  to 
pay  plaiutifiTs  claim,  because  the  law  provides  that  the  commis- 
sions  of  executors  are  based  on  an  inventory,  and  no  inventory 
was  taken  in  this  case,  wherefore  there  are  no  lueans  by  which  the 
amount  due  to  the  plaintiff  cau  be  ascertained  :  Held — That  the 
heirs  can  not  by  their  own  act  prevent  the  executors  from  taking 
an  inventory,  and  ti.en  refuse  to  pay  them  their  commission.  The 
executor  should  be  allowed  to  show  the  value  of  the  succession 
aliunde.  Ibid. 

9.  Where  letters  testamentary  have  been  issued  by  a  court  of  compe- 
tent jurisdiction  to  two  executors,  on  their  complying  with  the 
requisites  of  the  law,  and  one  of  them  takes  the  oath  well  and 
faithfully  to  perform  his  duties,  as  executor,  and  the  other  does 
not|  the  one  who  has  not  taken  the  oath  is  presumed  to  have  re- 
nounced the  trust,  and  the  one  who  has  qualified  is  entitled  to  the 
entire  commission.  Ibid. 

ID.  Where  there  was  no  neoessity  for  a  citation,  but  where  tiie  plain- 
tiff and  opponent  had  been  formally  summoned  by  the  defendant, 
to  oppose  his  account  as  executor  of  a  succession,  if  he  thought 
proper,  and  to  present  his  opposition  within  ten  days;  Held — 
That  said  defendant  could  not  invoke  judicial  action  in  the  matter 
to  the  prejudice  of  plaintiff  and  opponent  before  the  specified  day 
had  expired.  Hence,  the  order  of  homologation  having  been 
rendered  after  three  days  delay  only,  was  null,  and  no  action  of 
nullity  is  necessary  to  set  it  aside.         Suoceaaion  of  ffogan,  331. 

11 .  Where  the  administrator  of  a  succession,  within  six  days  after  his 
appointment,  gave  bond  and  entered  upon  the  discharge  of  the 
duties  of  his  office,  and  so  continued  to  the  knowledge  of  the 
creditors  and  heirs  until  the  expiration  of  nearly  two  years,  when, 
upon  the  ex  parte  application  of  some  of  the  heirs  and  the  husband 
of  the  deceased,  his  appointment  was  canceled  on  the  ground 
'*that  he  failed  and  neglected  to  give  the  security  or  give  the 
mortgage  required  by  law,  and  that  more  than  ten  days  had 
elapsed  since  his  appointment,"  and  one  of  the  said  heirs  prayed 
to  be  appointed  administrator — to  which  said  administrator  filed 
an  opposition  and  prayed  for  the  annulling  of  the  oider  canceling 
his  appointment:  Held — That  the  exceptions  to  the  introduction 
of  evidence  to  prove  the  inability  of  the  administrator  at  the  date 
of  the  bond,  to  furnish  sureties  in  the  parish  of  the  succession, 
and  to  establish  the  sufficiency  of  the  sureties  on  the  said  bond, 
could  not  be  sustained.  Succession  of  Guilbeau^  474. 

12.  The  administrator  having  already  been  removed  by  an  ex  parte 
proceeding,  and  being,  by  the  pleadings  thus  forced  upon  him, 
put  in  the  position  of  the  attacking  instead  of  the  assailed  party, 
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and  to  avoid  multiplicity  of  suits,  if  for  no  other  reason,  the  court 
would  be  inclined  to  permit  him  to  do  what  he  might  have  the 
right  to  do  in  a  direct  action  for  his  removal,  based  on  the  ground 
of  the  alleged  irregularity  and  insufficiency  of  his  bond.  Besides, 
the  object  of  the  evidence  offered  and  excepted  to  was  to  enable 
the  judge  a  quo  to  execute  the  law  authorizing  him  to  pass  on  the 
sufficiency  of  the  security  of  persons  residing  out  of  the  parish, 
and  to  acquire  such  proof  as  he  might  deem  necessary.  Ibid, 

13.  Where  the  administrator  had  been  appointed,  had  qualified,  fur- 
nished a  bond,  and  caused  inventories  to  be  made,  it  there  is  any 
informality  or  insufficiency  in  such  acts  or  proceedings  which 
would  authorize  a  removal,  this  could  be  accomplished  only  in  a 
direct  action  by  petition  and  citation.  The  bond,  as  furnished  in 
the  first  instance,  was  not  a  nullity.  There  was,  at  least,  a  prima 
facie  compliance  with  the  requirements  of  the  law,  which  should 
have  been  regularly  attacked  if  deemed  insufficient.  Ibid, 

14.  An  acknowledgment  and  promise  to  pay  by  an  administrator  is 
not  an  acknowledgment  and  promise  by  the  debtor  himself  or  by 
his  specially  authorized  agent,  even  if  the  draft  given  by  the  ad- 
ministrator for  the  payment  of  the  judgment,  with  the  right  of 
subrogation  to  the  drawee,  can  be  regarded  as  an  acknowledgment 
and  promise  to  pay  the  judgment.  It  is  not  considered  that  the 
draft  amounts  to  such  a  promise.  Succession  of  Hardyy  489. 

15.  The  language,  ''I  have  no  objection  to  the  payment  of  the  within 
note,'*  is  unambiguous,  and  the  testimony  to  establish  something 
else  than  is  imported  by  the  language  was  properly  excluded. 
Besides,  suah  an  indorsement,  as  above  mentioned,  on  the  note  of 
a  deceased  person,  was  not  an  engagement  on  the  part  of  the  ad- 
ministratix  of  the  estate  to  pay  the  debt.  This  is  immaterial,, 
however,  as  the  note  was  prescribed  at  the  time  of  said  indorse- 
ment. Millard  v.  Smithy  491. 

16.  The  account  rendered  to  the  heir  being  a  copy  of  the  one  pre- 
viously homologated,  contradictorily  with  the  creditors,  is  priata 
f[icie  correct.  Succession  of  Caballero,  646. 

17.  If  the  items  thereof  were  exorbitant  and  undue,  the  opponents 
should  have  administered  proof  to  overcome  the  presumption  of 
correctness  existing  in  favor  of  the  accountant  by  reason  of  the^ 
judgment  of  homologation.  This  has  not  been  done.  IIlegaL 
charges,  however,  apparent  on  the  face  of  the  record,  can  be  cor- 
rected. Ibid, 

18.  An  executor  can  not  keep  in  his  hands  the  funds  which,  according^ 
to  law,  he  was  bound  to  deposit  in  bank,  on  the  plea  of  retainiq^ 
only  the  amount  of  a  legacy  due  to  him,  when  the  testamentaiy 
dispoeitioiL  iu  hi^  fovoi:,  by  the  exjfx^  ten^  qt  the  wU)^  wi^  tiv 
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be  discharged  out  of  a  particular  fund  in  Havana,  Island  of  Cuba, 
of  which  he  had  not  the  seizin.  The  iunds  in  controversy  in  this 
case  were  not  derived  from  that  source,  and  ought  not  to  have 
been  retained  and  used  by  the  executor.  Ibid, 

19.  The  sureties  of  the  executor  not  having  been  cited  and  not  ap- 
pearing in  this  suit,  the  judgment  rendered  against  them  was 
annulled  on  rehearing.  Ibid. 

See  Practice,  No.  25 — Succession  of  Romero,  534, 
See  Tdtob  and  Tutorship  and  Succession. 

EXECUTION  AND  EXECUTORY  PROCESS. 
1.  In  executing  the  process  of  court  the  sheri£f  had  no  right  to  incur 
costs  for  advertising  in  other  papers  than  the  official  journal. 

Oity  of  Baltimore  v.  Farlange,  335. 
.2«  To  complete  the  seizure  in  this  case,  the  sheriflf  of  the  parish  of 
^Orleans  was  not  bound  to  take  corporeal  possession  of  the  property 
and  appoint  a  keeper.    The  seizure  was  completed  by  registering 
the  notice.  Ibid, 

•8.  The  charge  for  appraisers'  fee  was  properly  rejected,  because  pro- 
hibited by  article  671,  C.  P.  The  item  of  costs  for  plan  and  survey 
was  also  nnaathorized.  The  charges  for  city  and  State  taxes  on 
the  property  were  correctly  made.  It  was  the  duty  of  the  sheriff 
to  pay  them  out  of  the  proceeds  of  the  property  sold.  Ibid, 

Sbb  Sheriff  and  Seizure. 

aSXEMPTION.  PROM  TAXATION. 

See  Taxation,  Nos.  26  and  27—Whiied  v.  Lewis,  568. 

EXEMPT  FROM  SEIZURE. 
1.  The  property  exempted  from  seizure  and  sale  by  section  1691, 
Revised  Statutes  of  1870,  is  predial  and  not  urban.  The  general 
rule  is,  that  the  property  of  the  debtor  is  the  common  pledge  of 
his  creditors.  Exemption  laws  create  exceptions  to  this  general 
rule  which  are  not  to  be  extended  beyond  the  express  terms  of 
the  lawgiver.  Crilly  v.  Sheriff  et  ah,  219. 

PACTORS  AND  COMMISSION  MERCHANTS. 
.1.  A  factor  can  not  secure  his  individual  creditor  by  pledging  the 
planter's  cotton  which  has  been  confided  to  him  for  sale.  That 
power  is  not  conferred  by  act  No.  150  of  the  acts  of  1868,  entitled 
*^An  Act  to  prevent  the  issue  of  false  receipts  or  bills  of  lading 
abd  to  punish  fraudulent  transfers  of  property  by  cotton  presses, 
wharfingers  and  others.*'  There  is  nothing  in  the  statute  showing 
.any  intention  of  the  legislator  to  enlarge  the  powers  of  iactors,  or 
to  give  them  the  right  to  pledge  the  property  confided  to  them  for 
sale,  Toung  v.  ScoU  &  Cage,  313. 
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GOVERNOR. 

1.  The  Govenior  is  not  vested  with  the  extraordinary  discretion  to 
determine  who  are  the  returning  officers  under  the  law. 

State  V.  Wharton  et  at,  2. 

2.  The  Governor  is  not  vested  by  the  act  of  1872  with  authority  to 
appoint  the  officers  of  the  returning  board  of  election.  Ibid. 

3.  Tho  Governor  was  wholly  without  legal  right  to  suspend  or  re- 
move the  S<  cretary  of  State  de  facto ,  recognized  as  such  by  a  court 
of  competent  jurisdiction  and  by  himself.  Tbid. 

4.  The  extrusion  and  exclusion  of  Bovee,  the  Si^cretary  of  State  de 
jure,  from  said  office  by  the  Governor,  did  not  and  could  not  vest  in 
the  Governor  the  control  of  the  office  with  the  right  to  put  in  and 
put  out  the  occupants  thereof  at  his  pleasure.  There  was  no 
vacancy  in  the  office  of  the  Secretary  ol  State,  Bovee,  the  incumbent 
dejure,  who  was  only  excluded  or  suspended,  and  whose  office  was 
in  the  meanwhile  filled  by  Herron,  the  Secretary  of  State  defaeio; 
and  yet  Wharton  was  appointed  Secretary  of  State  without  refer- 
ence to  any  removal  or  vacancy.  The  commission  is  without 
eflfect.  Ibid. 

5.  The  grant  of  power  to  the  Executive  to  remove  an  officer  for  a 
certain  cause  implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  vested  exclusively  in  Executive  discretion  can 
not  be  controlled  in  its  exercise  by  any  other  branch  of  the  govern- 
ment. State  V.  Boherty,  1 19. 

6.  It  does  not  follow  that,  because  the  State  has  appealed  through 
the  Attorney  General,  she  can  not  appeal  through  the  Governor  as 
well.  He  clearly  has  the  right  to  appeal  on  behalf  of  the  State, 
and  this  right  can  not  be  taken  away  from  him,  simply  because 
another  officer  of  the  government  has  been  before  him,  when  he 
takes  the  appeal  within  the  delays  required  by  law.  In  this  case 
the  appeal  was  taken  in  ample  time. 

State  ex  rel.  Strauss  v.  Dubuclei,  161. 

7.  It  is  not  legally  correct  to  say  that  no  person  is  authorized  to 
appeal  on  behalf  of  the  State,  except  in  cases  where  the  Attorney 
General  is  unable  or  unwilling  to  act.  The  prohibition  is  limited 
to  the  employment  of  counsel  other  than  the  Attorney  General  by 
the  Treasurer  and  Auditor,  and  does  not  exclude  the  Governor 
from  doing  so.  Ibid. 

8.  The  constitution  authorizes  the  Governor  to  convene  the  LegisI^ 
ture  on  extraordinary  occasions.  There  is  no  reason,  therefore,  to 
maintain  that  article  61  of  that  instrument  refers  only  to  the 
regular  or  annual  sessions  of  the  General  Assembly  in  relation  to 
executJTe  appointments.       State  ex  rel.  Morgan  v.  Kennardy  238, 

9.  The  Warmoth  commissions  that  were  issued  before  the  general 
election  returns  were  reported  and  promulgated  by  the  returning 
officers  of  the  State,  are  null  and  void.  Kemp  v.  JSllis,  253. 
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10.  A  oommisBioD  issued  by  the  Governor  mast  be  recognized  as 
baving  legal  force,  when  it  bears  prima  facie  evidence  of  genuine- 
ness and  validity,  and  nothing  to  the  contrary  is  shown.       Und. 

11.  This  coart  will  take  jadicial  cognizance  of  the  fact  that  on  the 
fourth  day  of  December,  1872,  the  date  of  the  Warmoth  commis- 
sion to  Knoblock,  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therefore  that  the  issuing  of  the  commission 
was  a  nullity.  Collin  v.  Knoblock,  563. 

12.  For  certain  reasons  expressed  in  the  statute  of  1871,  p.  126  of  act& 
of  1871,  prescribing  the  duties  of  tax  collectors,  the  Governor  is 
authorized  to  remove  a  tax  collector  from  office.     The  relator  in 

'  this  case  having  a  commission  bearing  date  a  mouth  Liter  than  the 
commission  of  Yoist,  the  presumption  is  that  the  Governor  had 
cause  for  removal  of  the  latter,  which  was  effected  by  the  appoint- 
ment of  Dayries.  State  ex  rel,  Dayries  v.  Toiet,  396. 

13.  The  Attorney  General  having  neglected  or  declined  to  take  an 
appeal,  after  having  intervened  and  gone  into  the  defense  of  the 
case,  adopting  the  defense  made  by  the  Auditor  and  superadJing 
grave  objections  to  the  relator's  claim,  it  became  the  duty  of  the 
Governor,  under  this  condition  of  aff  lirs,  to  take,  in  the  interest 
of  the  State,  the  appeal  which  he  did. 

State  ex  reh  Livingston  v.  Ordham,  629^ 

GOVERNMENT  OF  THE  UNITED  STATES,  ITS  WAR  POWERS. 
See  Courts,  No.  19  to  23 — Mechanics  and  Traders'*  Bank  v.  Unioi¥ 
Bank,  387. 
GARNISHEE. 

1.  The  garnishee  is  a  stakeholder,  and  on  his  answers  the  judgment 
should  be  for  or  against  him.  He  has  no  interest  in  the  contest 
between  the  creditor  and  debtor.  But  where  the  object  of  a 
motion  to  strike  out  part  of  the  answers  of  the  garnishee  and  of 
the  traverse  of  the  answers,  is  to  attack  the  settlement  made  be- 
tween the  garnishee  and  the  judgment  debtor,  the  garnishee  must 
be  permitted  to  explain  that  he  holds  the  thing  attempted  to  be 
seized,  by  virtue  of  a  title  acquired  by  a  settlement  between  him- 
self and  his  debtor.  The  plaintiff  can  not  be  allowed  to  change 
his  garnishment  process  into  a  revocatory  action.  His  remedy  is 
.  by  a  direct  action.  Tlie  garuisbee  can  not  be  divested  of  his  pos- 
session and  alleged  ownership  through  any  process  which  would 
deprive  him  of  explanations  and  defenses  allowable  in  a  direct 
action  by  the  judgment  debtor  to  recover  his  property. 

Hodges  v.  Graham,  Hodges  &  Co.,  365. 
HOMESTEAD. 

1.   The  benefit  of  the  homestead  act  can  be  pleaded  in  bar  of  the  fore- 
closure of  a  conventional  mortgage  given  on  the  homestead  sub- 
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sequent  to  the  enactment  of  the  law.    It  can  not  be  rightfully  con- 
.  tended  that/ in  consenting  to  the  mortgage,  the  plaintiff  in  injunc- 
tion waived  the  benefit  of  this  exemption,  and  that  it  amounted 
to  a  renunciation  of  the  right.     No  one  is  presumed  to  waive  a 
legal  light,  and  every  contract  is  supposed  to  be  made  in  reference 
t<^  the  law  that  governs  it.    In  this  case  there  was  no  express  re- 
nunciation or  waiver.  Lehlanc  v.  8L  Oerm<Un,  289. 
2.  Where  a  widow,  in  necessitous  circumstances,  opposes  the  admin- 
istrator's account  of  a  deceased  husband's  estate,  claiming  that  she 
is  entitled  to  one  thousand  dollars  under  the  homestead  act,  and  it 
appears  that  the  children  own  more  than  one  thousand  dollars  in 
their  own  right,  the  widow  does  not  come  within  the  provisions  of 
the  statute.                                           Succession  of  MsLan^on^  595. 
Seb  Laws,  No.  9— JftZfe  v.  Sheriff  of  Bast  Feliciana  et  al,,  142. 
No.  IS^Boberi  v.  Coco,  199. 

HEIRS. 

See  Succession,  Executor  and  Adhinistrator. 

HUSBAND  AND  WIFE. 
See  Marriage. 
See  Combiunity. 

INSURANCE. 

1.  A  river  policy  of  insuranee.  No.  SOS,  was  executed  in  £Avor  of  A 
on  the  first  of  February,  1867,  according  to  all  the  forms  prescribed 
by  the  charter  and  by-laws  of  the  company.  The  insurance  was 
'*  on  account  of  whom  it  may  concern,  on  such  property  lost  or 
not  lost,  and  in  such  sums,  to  and  from  such  ports  or  places,  and 
by  such  good  and  seaworthy  steamboats  or  other  river  craft  as 
may  be  approved  by  the  company  and  entered  in  the  book  attached 
to  the  policy ;  it  being  expressly  understood  and  agreed  that  do 
risk  nnder  this  insurance  is  or  shall  be  binding  unless  so  approved 
and  entered."  Subsequently,  on  the  fourth  of  same  month,  A, 
under  the  open  river  policy  No.  208,  made  a  special  application, 
which  was  accepted,  to  have  all  the  merchandise  shipped  to  him 
on  the  Ohio  and  Mississippi  rivers  and  their  navigable  tributaries, 
covered  without  being  entered  in  the  book  attached  to  the  policy, 
the  risk  on  any  one  boat  being  limited  to  $5000,  and  he  binding 
himself  to  report  the  shipment  as  soon  as  notice  thereof  was  re- 
ceived by  bill  of  lading  or  otherwise.  On  the  ninth  of  April,  A 
had  an  entry  made  in  the  book  attached  to  his  policy  by  which 
merchandise  shipped  to  him  from  Montgomery  on  the  Alabama 
river  was  covered.  The  merchandise  had  been  burned  on  the 
seventh  of  same  month,  but  A  bad  no  knowledge  of  the  fact  at 
tbe  time  of  the  entry :  Held — That  the  entry  was  regularly  made 
And  within  the  terms  of  the  open  policy;  that  said  polioy  author- 
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ized  the  risk  from  the  port  of  Montgomery,  on  tlie  Alabama  river ; 
and  that  the  special  application  was  an  additional  agreement  con- 
taining certain  stipulations,  none  of  which  modified  tlie  open 
po1ic3-  60  as  to  limit  the  risks  to  the  Ohio  and  Mississippi  rivers 
and  their  navigable  tiibntaries. 

Marx  V.  National  Marine  Fire  and  Insurance  Company,  39. 

2.  Wliere  the  stipulation  is  that  the  property  to  be  insured  sliall  be 
covered,  lost  or  not  lost,  and  no  fraud  has  been  established  against 
the  insured,  tlie  contract  of  insurance  becomes  operative  and  cov- 
ers the  property  whetiier  lost  or  not  lost  at  the  time  of  the  entry. 

Ibid, 

3.  Where  the  suit  was  on  promissory  notes  given  as  premiums  on 
policirs  of  iuHurance  to  a  company,  and  the  plea  in  defense  a  want 
of  consideration,  on  the  ground  that  tlie  policies,  if  issued,  were 
not  in  accordance  with  the  instructions  from  the  party  intending, 
to  be  insured  to  the  agents  ot  said  company,  and  did  not  cover 
the  risks  stipulated  in  the  application ;  and  where  the  issue  was 
that  the  policies  never  were  issued  and  delivered  to  the  applicant, 
the  proofs,  which  shouhl  be  in  the  possession  of  the  plaintiff,  not 
being  found  in  the  recor^l,  there  will  be  a  judgment  ol  nonsuit. 

Eureka  Isurance  Company  v.  Tohin  ei  aL,  121 J 

4.  Where  an  insurance  company  notified  the  insured  that  a  forfeiture 
would  not  be  claimed  for  non-payment  of  assessments,  till  thirty 
days  after  the  publication  of  a  notice  of  the  call,  for  eight  oon- 
seetitive  days,  the  said  company  should  have  made  the  publication 
and  given  the  delay,  because  the  insured  had  the  right  to  expect 
it,  and  is  presumed  to  have  acted  upon  it. 

liizpairick  v.  Mutual  Insurance  and  Benevolent  Life  Association 
of  Louisiana,  44 1. 

5.  As  the  forfeiture  of  legal  rights  is  not  favored  by  the  courts,  the 
terms  or  conditions  upon  which  a  forfeiture  shall  happen  must  be 
strictly  complied  with.  Ibid. 

See  Shipping,  No.  1 — Hanan  dt  Bichards  v.  Bowles,  453. 
INDICTMENT. 

Ske  CiuMiNAL  Law  and  Practice. 
INJUNCTION. 

1.  A  mortgage  creditor  has  no  right  to  injoin  the  sale  of  his  debtor's 
property  for  want  of  notice  of  the  application  for  the  order,  when 
the  sale  was  ordered  to  pay  creilitors  having  a  higher  rank,  or  a 
preference  over  him.  Wells  v.  Wells,  194. 

2.  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference,  intervened,  and  jo  ning  in  the  defense  made  by  the 
executor  of  an  estate  against  the  injunction  issued  at  the  prayer  of 
a  creditor  of  an  inferior  rank,  asked  that  the  judgment  be  bo 
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amended  as  to  allow  them  twenty  per  cent,  damages  on  their 
claims :  Held — That  they  were  not  entitled  to  any  increase  of  the 
amounts  allowed  them  respectively  on  the  ex:  cator's  tableau.  No 
act  of  one  creditor,  however  illegal,  can  be  the  basis  for  enlarging 
the  claims  of  other  creditors  against  the  common  debtor,  the 
BuccessioD.  ]}ut  the  plaintiff  who,  by  injoining,  has  illegally 
obstructed  the  sale  provoked  by  the  executor,  is  liable  to  the 
succession  (or  damages,  and  the  prayer  of  the  executor  ior  an 
amendment  of  the  judgment  should  be  granted.  Ibid, 

3.  The  impracticability  of  the  proceeding  prescribed  by  law  and  the 
imposing  of  the  cost  thereof  upon  the  purchaser  ot  lands  sold  for 
taxes,  are  not  good  grounds  for  an  injunction  on  the  part  of  the  tax- 
payer. The  consequences  referred  to  will  rest  with  the  State  and 
the  purchaser.  Gay  v.  Eehert,  196. 

4.  An  iujuuction  will  not  be  set  aside  for  irregularis ies  when  it 
appears  from  the  lace  of  the  papers  that  another  would  be  issued. 

Dvjpr^  V.  Swafford,  2;:2. 

5.  Where  it  was  pleaded  that  an  injn notion  ought  to  be  dissolved, 
because  the  party  applying  tor  it  as  tutrix  set  forth  in  her  petition 
groundtt  which  could  have  been  urged  in  the  delense  to  a  petitory 
action  against  her  individually:    Held — That  the  plea  is  not  valid. 

IJnd. 

6.  On  the  plea  that  a  tutrix  can  not  authorize  another  person  to  bind 
the  minors  on  an  injunction  bond :  Held — That  it  is  the  duty  of  a 
tutrix  t«  protect  the  rights  of  her  wards,  and  if,  in  the  accomplish- 
meut  of  that  duty,  it  becomes  necessary  to  execute  a  judicial  bond, 

she  has  the  right  to  do  so.  Ibid. 

7.  The  purchaser  ot  mortgaged  property  with  the  pact  de  non  aliens 
amdo,  occupies  no  better  position  than  the  mortgageor,  and  can 
not  iujoin  the  executory  proceedings,  or  set  up  any  defense  which 
the  latter  could  not.  Lee  v.  Packard  et  aZ.,  ^7. 

8.  The  plaintiff  had  no  right  to  use  the  remedy  ot  iujuuction  iu  con- 
nection with  his  devolutive  appeal,  lor  the  purpose  of  gaining  the 
advantage  of  a  suspensive  appeal.  There  is  neittier  law  nor 
precedent  for  it.  Naughton  v,  Dinkgrave,  538. 

9.  A  district  judge  can  not  revise  his  decrees,  by  an  injunction,  on 
the  ground  of  the  insufficiency  ot  proof.  A  new  trial  and  an 
action  ot  nullity  are  the  only  modes  by  which  he  can  revise  his 
judgments.  Ihid* 

10.  Atter  an  execution  is  injoined  and  a  suspensive  appeal  taken  from 
the  judgment  dissolving  the  injunction,  the  court  is  without  power 
to  order  the  sale  of  any  part  of  the  property  under  seiznie  and 
the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the 
appeal. 

t^iate  ex  rel,  MaJian  v.  Jxidge  of  Fifth  District  Court,  parish  of 
Orleans,  666. 
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11.  The  injanctioQ  bond  is  presumed  to  be  ample  protection  to  the 
plaintiff  in  execution,  and  until  the  injunction  is  finally  determined, 
all  proceedings  in  the  case  are  suspended,  except  in  regard  to  the 
appeal  bond.  Ibid. 

12.  While  it  is  a  general  rule  that  petitions  in  ii\junction  suits  are  not 
allowed  to  be  amended,  still  when  events  have  occurred  since  the 
institntion  of  the  suit,  which  would  warrant  a  new  injunction, 
there  can  be  no  good  reason  to  refuse  them  to  be  stated  in  a  sup- 
plemental petition.  Howard  et  aL  v.  Simmons  etaL^  668. 

13.  Coarts  abhor  a  multiplicity  of  suits,  and  they  will  not  dissolve  an 
iuj unction  wheu  it  is  apparent  from  the  record  that  the  party 
would  be  entitled  to  another.  Ibid, 

JUDGMENT. 

1.  It  was  immaterial  at  whose  instance  the  judgment  was  signed. 
The  law  requires  the  judge  to  sign  all  definitive  judgments. 

State  V.  Wharton  et  al„  2. 

2.  When  by  the  terms  and  conditions  of  a  lease  two  lessees  are  bound 
in  solido,  a  judgment  trom  the  court  a  qua  against  them  jointly 
will  be  set  aside,  and  if  the  judgment  against  one  of  the  parties 
to  the  lease  never  had  any  legal  force,  it  remains  in  full  force 
against  the  other. 

Mousaier  and  Cvurcelle  v.  Chisiine  and  Sawvinetf  36. 

3.  It  can  not  be  contended  on  the  part  of  defendant  that,  inasmuch 
as  when  the  judgment  was  rendered  and  notice  thereof  served  at 
her  domicile,  she  was  absent  or  had  gone  out  of  the  parish,  it  was 
necessary  to  appoint  an  attorney  upon  whom  service  of  the  notice 
ot  judgment  shoulu  have  been  made.      Eolbrook  v.  Bronaon,  51. 

4.  The  judgments  in  this  case  appointing  a  testamentary  tutor  and 
the  motiter  of  minors  their  natural  tutrix  were  not  absolute  nulli- 
ties,  and  can  net  be  attacked  collaterally.  Where  a  divorced  wife 
marries  again,  and  after  the  death  of  her  first  husband  claims  to 
exercise  her  rights  ot  tutorship  by  nature  over  the  issue  of  her 
first  marriage:  Held — That  the  forfeiture  announced  in  article 
254  ot  the  Revised  Code  has  no  application  to  her  case. 

8uece89Um  of  Finniger,  53. 

5.  Where  the  claim  by  plaintiffs  was  to  be  reimbursed  their  own 
money,  that  was  appropriated  to  the  payment  of  a  judgment  for 
which  the  owners  of  a  certain  piece  of  property  were  liable,  and 
which  was  rendered  contradictorily  with  them :  Held — That  the 
payment  of  that  judgment  carried  with  it  a  legal  subrogation  of 
the  plaintiffs  to  that  judgment. 

Miasissippi  and  Mexican  Qulf  Ship  Canal  Co.  v.  Noyea  et  ah,  62. 

6.  Where  tite  demand  was  for  the  return  and  annulment  of  three 
hundred  bonds  alleged  to  have  been  issued  after  defiAult,  on  ita 
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being  proved  that  no  sucli  bonds  were  issued,  a  final  judgroen^;^ 
will  be  given,  as  inBi^ted  on  hy  deiendantp,  instead  of  one  of  non- 
suit.        State  v.  J^orth  Louisiana  and  laras  Bailroad  Company^  65. 

7.  Where,  in  a  judgment,  t!i(e  court  that  rendered  it  carefully  guarded 

against  any  inference  being  drawn  tliat  the  decree  should  not  be 

open  to  attack  by  a  direct  action  in  the  name  of  interested  third 

parties,  the  plea  of  res  judicata  does  not  lie. 

Fnentes  v.  Gaihes,  85. 

8.  An  ea;j>aWe  order  admitting  a  will  to  probate  is  not  a  judgment 
binding  upon  those  wlio  are  not  parties  to  the  proceeding.  The 
ex  parte  order  for  the  recording  and  execution  of  the  will  is  a  pre- 
liminary proceeding  for  the  administration  of  an  estiite,  if  not  a 
final  judgment  wliich  concludes  every  one.  It  is  a  mere  license  to 
authorize  the  executor  or  heir  to  carry  out  the  provisions  of  th^ 
testament;  and  the  verity  and  validity  of  the  will  must  be  estab- 
lished whenever  que8ti<»ued  by  third  persons  from  whom  property 
is  judicially  demanded  under  the  will.  IJnd, 

9.  Article  613  of  the  Code  of  Practice,  concerning  prescription,  clearly 
refers  to  a,  judgment  in  a  contested  suit,  but  which  has  been  obtained 
through  fraud,  or  because  the  defendant  had  lo>t  the  receipt  given 
by  the  plaintiff.  Article  1994  Civil  Code  applies  to  acts  made  in 
i^aud  of  creditors.  IIM, 

10.  The  title  to  property  can  not  be  attacked  collaterally,  and  where 
a  judgment  creditor  seizes  property  as  belonging  to  his  judgment 
debtor,  but  the  title  to  which  stands  in  the  name  ot  another,  he 
assumes  the  burden  of  showing  simulation. 

Tierce  v.  Clark  and  Sheriff,  111. 

11.  A  judgment  of  nonsuit  based  upon  the  mere  failure  t>f  a  plaintiff  to 
appear,  can  not  be  regardt-d  as  a  voluntary  abandon meiit  of  the 
claim.     The  suit  was  sufficient  to  interrupt  prescription. 

Locke  V.  Barrow,  118. 

12.  Where  the  suit  was  on  promissory  notes  given  a6  preraiuins  on 
policies  of  insurance  to  a  company,  and  the  plea  in  defense  a  want 
of  consideration,  on  the  ground  that  the  p(»licies,  if  is-ued,  were 
not  in  accordance  with  the  instructions  from  the  party  intending 
to  be  insured  to  the  agents  of  said  company,  and  did  not  cover  the 
risks  stipulated  in  the  application;  and  where  the  i>sue. was  that 
the  policies  never  were  issued  and  dflivered  to  the  applicant,  the 
proof's,  which  should  be  in  the  possession  of  the  plaintiff,  not  being 
found  in  the  record,  there  will  be  a  jud>inient  ot  nonsuit. 

Lureka  Insurance  Company  v.  Tobin  et  al,,  121. 

13.  Where  a  judgment  by  delauli  was  entered  be. ore  the  delay  required 
by  law  had  expired,  it  will  not  be  maintained  as  valid  on  the 
ground  that  it  was  not  made  final  until  alter  the  usual  delays  and 
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that  the  defea  thereby  suffered  do  injury,  can  not 

complain.  Eort  &  Co,  v.  Nixon  <&  Co,,  136. 

14.  There  !»  no  dv  ^een  enieriug  a  default  a  day  too  soon 
and  confirming  a  default  a'day  too  soon.  One  delay  ia  as  im<^era- 
'tive  as  the  other.  IHd. 

15.  There  id  no  issue  joined  when  the  judgment  by  default  has  been 
Improperly  entered,  and  the  judgment  in  confirmation  has  nothing 
to* rest  npon.  Ibid, 

16.  Where  it  was  contended  that  two  judgments  were  not  properly 
revived,  only  one  petition  for  revival  thereof  being  filed,  and  in 
one  judgment  the  revival  of  said  judgments  being  decreed  :  Held — 
That  the  prescription  of  the  judgments  was  properly  interrupted, 
because  citation  was  served  personally  within  ten  years.  Whether 
the  application  was  made  in  one  petition  or  two  is  immarerial. 
The  decree  of  revival  for  both  judgments  was  rendered  contra- 
clictorily  with  the  defendant,  who  was  personally  cited  within  ten 
years.  Ther^  is  no  law  requiring  this  decree  arresting  prescrip- 
tion to  be  registered.  Carrol,  Hoy  <&  Co,  Scip  et  al.,  141. 

17.  A  judgment  by  default,  to  become  executory,  must  be  notified  to 
the  defendant,  and  the  delays  from  which  the  right  to  appeal  begin 
to  run  must  date  from  the  day  on  which  the  defendant  was  notified 
of  the  jutlginent.  Taylor  v.  Woodward  et  al,  212. 

18.  It  is  the  settled  jurisprudence  of  this  court  that  there  is  no  authority 
for  rendering  a  judgment  against  the  defendant  in  a  suit  on  a 
promissory  note  given  for  the  pnrchase  of  a  slave,  guaranteed  to 
be  such  for  life,  but  subsequently  set  free  by  the  Government  of 
the  United  States.  ^ruin  v.  Sasser,  224. 

T9.  Where  a  rule  was  taken  on  the  holder  of  a  judicial  mortgage  and 
on  the  rec.»rder  of  mortgages  to  show  cause  why  said  ju(iicial 
mortgage  should  not  be  canceled  and  erased,  on  the  ground  that 
the  notes  on  which  the  judgment  was  founded  were  given  in  part 
payment  of  the  price  of  a  slave:  Held — That  the  judgment  was 
ah  initio  void.  The  court  was  without  power  to  render  it,  the 
notes  were  illegal  and  invalid,  and  the  judgment  in  which  they 
merged  necessarily  so  likewise. 

Consolidated  Association  of  Planters  of  Louisiana  v.  Blan<i^  226. 

20*  The  return  of  the  service  of  judgment  by  the  sheriff  wa-^  not 
vitiated  by  his  calling  it  in  said  return  a  writ  of  judgment,  nor 
was  it  indispensably  necessary  that  the  copy  of  the  judgment 

« 

should  have  contained  the  signature  of  the  judge;  nor  was  it 
sacramental  that  the  clerk  should  have  mentioned  that  the  judge 
had  signed  the  judgment.  All  that  was  required  was  notice  of 
the  judgment,  and  the  certificate  of  the  clerk  that  the  judgment 
was  rendered  was  sufficient. 
Dity  of  New  Orleam  v.  Crescent  Mutual  Insurance  Company,  390. 
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21.  Where  the  plaintiff  was  not  a  party  to  any  of  the  jadgments  com- 
plained of,  and  this  is  the  first  sait  he  has  brought  to  have  them 
annulled  and  to  get  the  relief  he  prays  for,  an  exception  founded 
on  the  ^lea  of  res  judicata  is  inapplicable. 

Succession  of  Milton  Taylor,  446. 

22.  A  party  acquiescing  in  and  voluntarily  discharging  a  jurlgment 
before  appealing,  can  not  recover  the  amount  paid  in  satisfaction 
thereof.  Winston  v.  Nunez,  476. 

23.  It  is  no  ground  to  reverse  a  judgment,  if  correct,  because  the 
judge  a  quo  gave  wrong  reasons,  or  because  the  decree  does  not 
conform  to  the  reasons  given  by  him.        Seyhum  v.  Dayris,  483. 

24.  Where  a  judgment  was  rendered  for  more  than  tlie  petition 
claimed,  the  remittitur  should  have  been  entered  before  the  judg- 
ment was  signed,  and  should  have  appeared  in  the  transcript. 

Gantt  V.  Eaton  et  al.,  307. 

25.  A  judgment  can,  pf  course,  be  enforced  pending  a  devolutive 
appeal,  and  the  reversal  of  the  judgment  in  no  manner  impairs  a 
sale  made  under  the  execution,  but  the  right  of  the  successful 
appellant  is  against  the  proceeds.  Me  Waters  v.  Smithy  515. 

26.  If  a  sale  should  take  place  pending  a  devolutive  appeal,  and  said 
appeal  be  taken  within  twelve  month8,  it  is  considered  pending 
from  the  time  when  the  judgment  was  rendered.  The  judgment 
can  not  have  effect  on  the  thing  sold,  but  operates  on  the  proceeds.. 
The  plaintiff  is  entitled  to  the  amount  of  the  difference  between 
the  proceeds  of  the  sale  of  her  property  pending  the  appeal  and 
the  amount  of  the  final  judgment  obtained.  Ibid, 

27.  Where  in  an  action  to  annul  a  judgment  obtained  by  defendant 
against  the  plaintiff  on  a  promissory  note,  which  judgment  was 
affirmed  on  appeal  to  this  court  in  1869,  it  appears  that  the  oon- 
sideration  of  the  note  was  the  price  of  a  slave  purchased  on  the 
tenth  of  October,  1861,  this  is  sufficient  ground  for  setting  asidfr 
the  judgment  which  is  sought  to  be  annulled. 

Idndstrum  v.  Etoing,  5201 

28.  Judgment  was  rendered  in  this  case  on  the  fifteenth  of  January, 
1861,  decreeing  that  the  defendant  deliver  up  a  slave  to  be  sold  in 
satisfaction  of  the  plaintiff's  claim,  9821,  with  interest,  or  in 
default  thereof  to  pay  the  said  sum  and  interest.  It  is  clear  that 
there  can  be  no  recovery  in  this  case,  the  plaintiff  having  set  out 
by  endeavoring  to  enforce  a  m  ^rtgage  against  a  slave  wliohas  since- 
become  free.  The  parties  called  in  warranty  to  make  good  the^ 
title  to  the  slave  are  no  longer  bound.       Dejean  v.  Amaudf  521. 

29.  The  verdict  and  judgment  in  favor  of  defendant  is  erroneous.. 
The  plaintiff  having  tailed  to  make  out  his  suit,  the  evidence  only^ 
justified  a  nonsuit.  Orevenherg  v.  Borel,  530. 
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90.  A  judgment  ordering  the  eale^^  mccession  property  to  pay  an 
unliquidated  claim  again8j>*'^^     rs,  is  a  mere  nullity. 

^>v  Mtguez v.  Delahauaaa/ye,  531 . 

31.  A  judgment  or^'^^'^^  H  *on  of  succession  property  is  invalid 
when  on^^^  Neen  a  party  to  the  suit.         Ibid. 

32.  A  pa^^  jman  **  the  nullity  of  a  judgment  rend- 
ered K  1^  the  attorney  who  acted  on  his  behalf 
was  wK  jfter  permitting  that  attorney  to  continue 
the  litigK  ^r  taking  the  chances  of  a  favorable  judgment 
in  this  cov     .  ,  Willis  v.  Wansley,  588. 

33.  Act  No.  95,  approved  March  8,  1869,  was  passed,  as  its  title 
announces,  to  carry  into  effect  article  123  of  the  State  constitution 
of  1 868.  The  judgment  which,  in  this  instance,  is  the  act  of  adju- 
dication, stipulating  the  amount  of  the  property  held  in  common 
with  a  minor  and  adjudicated  to  her  mother,  was  duly  recorded  in 
the  book  of  mortgages,  and  was  a  compliance  with  tlie  said  law. 

Winter  v.  Tounoir  et  aZ.,  611, 

34.  The  prescription  of  ten  years  set  up  by  defendants  does  not  apply 
to  said  judgment  of  adjudication.  The  judgment  is  not  and  was 
never  intended  by  the  law  to  be  a  judgment  for  money  agiiinst  the 
natural  tutrix^  upon  which  execution  could  issue  in  favor  of  the 
minor.  Ibid. 

35.  The  amount,  however,  of  plaintiff's  claim,  so  far  as  secured  by 
mortgage^  must  be  reduced,  as  it  is  shown  that  a  portion  of  it  was 
for  the  price  of  slaves  adjudicated  with  lands.  It  was  a  sale,  the 
price  of  which  is  still  unpaid.  The  question  has  already  beea 
settled  by  this  court,  and  is  now  jurisprudence.  Ibid, 

36.  Where  certain  funds  belonging  to  A  were  sequestered  in  the  hands 
of  B,  his  agent,  at  the  suit  of  C,  and  said  funds  were  paid  to  C,  by 
virtue  of  a  judgment  which  was  not  appealed  from :  Held — That 
the  payment  was  good  against  A,  who  could  not  recf»ver  the 
amount  from  B,  on  the  plea  that  he  was  not  cited,  and  therefore 
was  not  bound  by  the  judgment,  because  it  was  proved  that  he 
had  ample  notice  and  knowledge  of  the  proceedings.  He  needed 
not  the  permission  of  B,  his  agent,  and  the  garnishee  in  the  suit; 
to  appear  in  said  suit,  and  could  have  appealed  from  the  judgment, 
had  he  seen  fit  to  do  so.  Under  the  circumstances  of  the  case,  as 
they  appear  in  the  record,  B  can  not  be  forced  to  pay  to  A  what 
he  was  compelled  to  pay  to  A's  creditors  by  a  court  of  competent 
jurisdiction.  Ouidry  v.  Jeanneaud,  634. 

37.  Judgment  dissolving  an  injunction  against  an  order  of  seizure  and 
sale  without  damages  is  simply  a  judgment  of  nonsuit,  and  seems 
naturally  to  blend  itself  with  that  ordering  tiie  sale;  or,  in  other 
terms,  it  is  in  substance  a  repetition  of  tlie  order  fii-st  granted. 

State  ex  rel.  Bichardaon  v.  Judge  Fourteenth  Judicial  District  Court,  653. 
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38.  Where  the  irrcgnlarities  in  the  proceediDgs  in  the  conrt  a  qua, 
which  are  complained  of|  are  more  technical  than  real,  afi<I  where, 
on  tUe  whole,  subs  tan  tiiil  justice  lias  been  done,  the  judgment  will 
not  be  disturbed.  Hoxoard  et  al,  v.  timmons  et  al.,  668. 

See  Evidence,  Nob.  16,  fiO— State  v.  Hardin,  36!^ 

No.  35 — Gerspach  ds  Herring  v.  Mnllin^  599. 
See  Executor   and    Administrator,    No.   14 — Succession  of 

Hardy,  489. 
See  Injunction,  No  9 — Naughton  v.  Dinkgrave,  5J38. 
See  Constitution  and  Constitutional  Law,  No.  JO— Jfor- 

rison  y.  Flournoy,  545. 
See  Appeal,  Nos.  43,44 — State  ex  rel,  Eichardsan  y.  Judge  Four- 
teenth Judicial  District  Court,  653. 
JOINT  OWNERS. 

1.  Where  one  of  the  joint  owners  of  property  claims  from  the  other 
parties  commissions  for  collecting  rents  and  keeping  tiie  premises 
in  repair,  he  must  show  an  agreement  on  whicli  to  ba^&e  liin  charge. 

Conrad  v.  Burbank^  1 12. 

2.  Where  the  plaintiff,  alleging  that  the  succession  represfnted  by 
him  was  the  joint  owner  with  the  defendant  of  a  steamboat,  soed 
to  haye  the  ri|;ht  ot  the  succession  recognized  and  for  its  share  in 
the  net  earnings  of  the  boat  while  in  the  possession  of  the  defend- 
ant, and  said  defendant  excepting  that,  if  the  plaintiff  had  any 
rights,  which  is  denied,  the  present  suit  was  noi  the  form  in  which 
they  can  be  asserted,  contended  that  said  plaintiff  must  sue  for  a 
general  settlemeut,  the  exception  must  be  oyerr tiled. 

Lahit  y.  .trancioni,  488. 

3.  The  mere  fact  of  being  joint  partners  of  a  steamboat  did  not  con- 
stitute plaintiff  and  drfendant  owners,  when  there  is  in  the  record 
no  evidence  of  partnership.  Ihid, 

4.  Plaintiff  is  entitled  to  claim  his  right  to  the  boat  if  he  be  a  joint 
owner,  and  if  he  has  asked  for  a  share  of  the  earnings  of  the  boati 
instead  of  the  price  of  the  use  of  his  property,  it  does  not  ioUow 
that  he  will  get  it,^or  that  he  is  therefore  a  partner.  Ibid, 

JUSTICES  OP  THE  PEACE. 

1.   The  jurisdiction  of  justices  of  the  peace  for  the  parish  of  Orleans 

is  conferred  by  section  2074,  page  414,  Kay's  Revised  Statutes.    It 

is  confined  to  civil  matters,  and  there  is  no  other  law  coufeiring 

upon  them  ciiminal  jurisdiction. 

State  ex  reh  Saddler  v,  Landry ^  60. 
JURIES  AND  JURORS. 

1.  A  motion  for  a  new  trial  can  not  be  refused  ^*  with  a  yiew  of  allow- 
ing the  Supreme  Court  to  pass  npon  the  rights  of  the  parties, 
under  the  conviction  that  it  is  more  than  useless  to  put  the  parties 
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to  ailditional  and  utiDeoemary  expense  by  stlbniittiiig'the  case  to 
another  jnry  -which  would  be  composed  as  the  one  which  tried  the 
caoe  Dnder  existing  laws."  This  mode  of 'proceeding  and -such 
strictures  made  in  advance  on  the  jary  to  which  it  might  be  sub- 
mitted, can  not  be  sanctioned.  Adam9  y.  VMiter,  113. 

"2.  Where  the  judge  in  a  lower  contt  is  satisfied  that  the  verdict  of  a 
jnry  is  wrong,  it  ishis  duty  to  grant  a  new  trial  and  not  indirectly 
•deprive  the  party  of  a  tHal  by  jury,  by  rendering  what: he  believes 
to  be  an  improper  and  unjust  judgment  with  the  view  of  having 
it  revised  on  appeal.  It  might  be  that  the  verdict^  on  a  second 
trial,  wonld  prove  satisfactory  to  both  parties.  Ihid. 

^.  Where,  before  sentence  was  passed,  a  motion  was  made  on'behltif 
of  the  defendant  in  arrest  of  judgment,  on  the  ground  that  the 
drawing  of  the  grand  jury  was  illegal,  as  shown  by  the  minutes  of 
the  court,  and  where,  on  the  tiial  of  said  motion,  the  minutt^s  were 
■allowed  to  be  corrected  and  a  bill  of  exceptions  taken  thereto : 
Held — ^Tliat  the  minutes  can  at  any  time  be  corrected  to  make 
them  eoFrespond  with  the  truth,  and  being  under  tbe  eye  of  the 
judge,  who  by  law  takes  part  in  the  proceeding,  no  evidence  is 
necessary.  State  v.  Bremeh,  M5. 

<l.  The  provi.sions  of  the  federal  constitution  relative  to  •juries  in  civil 
cases  refer  only  to  trials  in  the  fedenil  courts,  and  not  to  those  in 
the  State  courts.  State  ex  rel.  Morgan  v.  Kennard,  288. 

.5.  The  fourteenth  amendment  ot  the  constitution  of  the  United 
States  does  not  make  any  change  on  the  subject  of  jury  trials  in 
civil  suits.  Ibid* 

«6.  Where  the  judge  of  the  district  court  was  of  opinion  that  the  ver- 
dict of  the  jnry  was  in  direct  and  fl^igrant  violation  of  law  and 
•evidence,  and  in  utter  disregard  of  his  charge,  he  sliould  iiave  set 
tthe  verdict  aside  aud  granted  a  new  trial,  as  anked  for.  It  is  im- 
possible to  sanction  tlie  practice,  become  too  common,  that' an  in- 
ferior juilgo  sliould  sign  a  judgment  which  he  believes  and  avers 
to  be  wroug,  in  the  hope  that  this  court  will  set  it  aside. 

Halliday  v.  Lanata,  273. 

7,  Wliere  counsel  for  appellee  complained  that,  before  this  court 
should  have  set  aside  the  verdict  of  the  jury  and  remanded  the 
c  ise,  it  should  have  decided  tiiat  their  finding  was  err<»neous : 
Held — That  there  was  force  in  this  criticism  of  the  decree,  and 
that  a  rehearing  should  be  granted  as  prayed  for.  Ibid, 

See  Nkw  Trial,  No.  I  and  2— Adams  v.  Webster,  113. 
See  Criminal  Law,  No.  7 — State  v.  Peirie,  336. 
See  Criminal  Law  and  Practice,  Nos.  13,  14,  15,  16 — State 
Jean  Gay,  472.     State  v.  Prudhomme,  522.     State  v.  Jackson, 
537.     Nos.  24,  27,  '49^State  v.  Turner,  573. 
See  Sheriff,  No.  i—Uate  v.  Burns,  302. 
See  Evidence,  No.  16.— State  v.  Hardin,  369. 
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1.  Oa  a  motioQ  to  dismiss  an  appeal  on  the  ground  that  the  matter  in 
dispute  does  Dot  exceed  five  hundred  dollars,  the  amount  of  de- 
fendant's  liabilities  on  a  stock  note  as  stockliolder  in  a  companj" 
will  determine  the  jurisdiction  of  the  court  and  not  the  percent- 
age claimed  thereon.  It  must  be  first  a>certained  if  he  is  liable- 
on  the  stock  note  itself,  as  alleged  in  the  petition. 

Feycluiud  v.  Weber,  133. 

2.  When  the  object  of  a  suit  is  to  provide  the  means  of  paying  the 
debts  of  a  company,  it  is  unnecessary  to  decide  on  an  exception  to 
the  jurisdiction,  whether  the.  State  courts  can  settle  the  affairs  of 
an  insolvent  corporation.  Ibid. 

3.  Where  a  judgment  creditor  with  special  mortgage  and  vendor's 
privilege  caused  a  fi./a.  to  be  issued  by  the  district  court  against 
the  property  of  a  succession,  which  Ji,  fa,  was  iujoined  by  the 
executor  of  said  succession,  and  where,  whilst  the  injunction  was 
pending  said  executor  applied  to  the  parish  court  for  the  sale  of 
all  tlie  property  of  the  succession^  including  the  property  involved 
in  the  injunction,  for  the  purpose  of  paying  the  debts  of  the  suc- 
cession, and  the  court  refused  to  order  the  sale  of  the  property  on 
the  ground  that  it  was  in  the  jurisdiction  of  the  district  court  for 
the  time  being,  by  virtue  of  the  seizure  and  custody  of  the  sheriff^ 
pursuant  to  its  writ:  Held — That  the  court  erred  in  not  granting 
the  order  prayed  for  by  the  executor.  Succession  property  can 
not  be  sold  under  Afi.fa,  The  executor  was  in  possession  of  the 
property  when  seized,  and  the  probate  court  had  jurisdiction  ti> 
order  the  sale.  No  injury  can  result  to  the  judgment  creditor  by 
authorizing  the  sale  praycil  for  by  the  executor  if  he  has  a  mort- 
gage superior  to  other  creditors. 

Succession  of  Fatrick,  154. 

4.  The  Second  District  Court  of  the  parish  ot  Orleans  has  only  pro- 
bate jurisdiction,  and  hal  not  jurisdiction  to  try  the  suit  against 
the  heir  who  had  been  put  in  possession  of  the  property  of  the 
succession.  Martin  v.  Cannon,  225. 

5.  Where  the  heirs  of  the  deceased  had  accepte«i  the  succession  un- 
c^)nditionally  and  the  evidence  showed  that  they  weie  in  possession 
of  the  property  of  the  succession:  Held — That  the  suit  was  im- 
properly brought  against  them  in  the  probate  court;  it  should 
have  been  instituted  in  the  district  court;  the  exception  to  the 
jurisdiction  is  well  founded. 

Succession  of  Widow  de  Chrihan,  334. 

6.  The  Second  District  Court  has  only  probate  jurisdiction.  This 
suit  against  the  defendants,  sureties  of  one  McPhelin,  the  former 
administrator  of  the  succession  of  Lorenzo  Hillerman,  and  now 
deceased,  should  not  have  been  brought  in  tUe  Second  Diatriot 
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Court,  becauBe  said  suit  is  not  probate  in  its  characteri  but  is 
simply  one  to  enforce  an  obligation  contracted  by  defendants. 

Larue  v.  Yanhom  et  al.,  445. 

7.  The  parish  court  has  jurisdiction  of  suits  for  the  recognition  of 
heirship  and  for  the  partition  of  succession  property,  and  where 
the  amount  involved  exceeds  five  hundred  dollars,  the  appeal  is 
directly  to  this  court.  Malone  v.  Casey,  466. 

8.  Where  the  character  of  the  suit,  as  ascertained  from  tlie  prayer  of 
the  petition,  is  not  an  action  of  revindication,  but  is  Mmply  a  suit 
to  annul  a  will,  because  the  formalities  prescribed  by  law  were  not 
observed  in  making  it,  the  parish  court,  which  admitted  the  will 
to  probate,  has  jurisdiction  of  the  case. 

TJdhodeaux  v.  Yoorhies^  479. 

9.  The  district  court  has  no  jurisdiction  over  this  cause.  It  involves 
the  examination  and  correction  of  a  tutor's  accounts,  and,  as  set 
out,  is  virtually  an  opposition  to  said  accounts,  which  are  in  the 
probate  court,  and  of  which  the  parih  court  has  jurisdiction, 
although  the  amount  involved  exceeds  five  hundred  dollars.  Con- 
stitution S7,  88.  Lay  v.  Succession  of  O'Neal,  60S. 

10.  By  the  allegations  in  the  petition  the  tutor's  annual  accounts,  or 
some  of  them,  are  homologated  by  the  probate  court,  and  the  op* 
position  to  them  must  be  made  in  the  same  tribunal.  Ibid. 

11.  The  object  ot  the  limitation  in  the  constitution  to  the  jurisdiction 
of  the  Supreme  Court  is  simply  to  exclude  from  it  such  controver- 
sies 'as  are  of  minor  importance. 

State  V.  Wharton  et  al,  2. 

12.  Where  the  interest  of  the  State  and  of  the  people  of  the  State  in 
the  correctness  of  the  ruling  of  the  judge  a  quo  is  of  such  magni* 
tude  as  in  this  case,  the  court  will  not,  on  a  bald  technicality, 
refuse  to  entertain  jurisdiction  of  the  cause,  even  if  there  were  no 
pecuniary  interest  shown,  which,  however,  is  not  the  case  in  this 
suit.  Ibid. 

13.  Article  141  R.  C.  C.  is  to  be  construed  as  applying  to  the  defendant 
who  is  absent,  or  incapable  of  acting,  at  the  institution  of  the  suit, 
and  can  not  be  cited  in  the  usual  way,  but  not  to  one  who  is  legally 
and  regularly  a  party  to  a  suit  and  who  voluntarily  declines 
making  a  defense  or  temporarily  leaves  the  place  of  the  jurisdic- 
tion alter  being  cited.  The  jurisdiction  of  the  court  can  not  thus 
be  defeated.  Holbrooh  v.  Bronson,  5i. 

14.  The  jurisdiction  of  justices  of  the  peace  for  the  parish  of  Orleans 
is  conferred  by  section  2074,  page  414,  Ray's  Revised  Statutes.  It 
is  confined  to  civil  matters,  and  there  is  no  other  law  conferring 
upon  them  criminal  jurisdiction. 

State  ex  rel.  Saddler  v.  Landry,  60. 
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15.  Where  the  judge  of  the  Second  District  Conrt,  parish  of  Orleans, 
had  refused  to  transfer  a  cause  to  the  Circuit  Court  ot  the  United 
States,  because  that  court  has  not  juiisdictiou  to  try  the  principal, 
if  not  the  only  object  of  the  suit,  which  was  the  legality  and  suffi- 
ciency of  the  evidence  upon  which  a  lost  will  was  admitted  to 
probate,  and  the  revocation  of  said  will :  Held — That  the  United 
States  Courts  are  without  jurisdiction  in  probate  matters,  and  that 
tills  point  is  too  well  settled  to  be  now  questioned.  It  is  equally  w^ 
settled  that  it  was  not  intended  to  extend  the  jurisdiction  ot  the 
United  States  courts  over  causes  brought  btrfore  them  on  removal, 
beyond  the  limits  prescribed  by  their  original  jurisdiction.  The 
aubject  matter  of  this  suit  is  purely  probate  in  its  character,  to 
wii :  The  revocation  of  the  probate  of  a  will,  and  the  suit  was 
properly  brought,  under  the  drcumstances  of  the  case,  in  the  probate 
court  which  had  made  the  order  to  record  and  execute  the  will. 

Fuentes  v.  Oaines^  85. 

16.  Where  parties  can  not  attack  the  probate  of  a  will  in  the  Circuit 
Court  of  the  United  States,  before  which  the  petitory  action 
against  them  has  been  brought,  they  should  be  permitted,  ez 
neceniHate  rei,  to  bring  the  suit  in  the  State  probate  court  in  wbMh 
the  order  for  probate  was  granted.  Otherwise,  it  would  be  pos- 
sible for  a  will  to  be  fraudulently  probated,  and  a  ^ait  to  be 
instituted  against  persons  in  possession  under  titles  from  the  heirs 
in  the  Circuit  Court  of  the  United  States,  without  the  possibility 
on  the  part  of  the  possessors  to  expose  the  fraud.  Ihid. 

17.  Where  a  motion  as  to  the  disqualification  of  a  grand  juror,  which 
rested  on  questions  of  facts,  was  overruled,  and  no  bill  of  excep- 
tions taken  :  Held — That  the  court  could  not  look  into  the  correct- 
ness of  the  ruling,  not  having  jurisdiction  of  facts  in  criminal 
causes.  State  v.  Branch,  115. 

See  Action,  No.  17 — Qantt  v.  Easton  et  al.y  507. 

LEASES. 
1.  When  by  the  terms  and  conditions  of  a  lease  two  lessees  are  boand 
in  solidOfa  judgment  from  the  court  a  qua  against  them  jointly  will 
be  set  aside,  and  if  the  judgment  against  one  of  the  parties  to  the 
lease  never  had  any  Ivf^i  force  it  remains  in  full  force  against  the 
other.  Mouseier  and  Courcelle  v.  Gustine  and  Sauvinet,  96. 

2,  The  lessee  has  the  right  to  sublease  when  there  is  no  iuterdictioa 
to  that  effect,  and  on  such  terms  as  may  be  agreed  on  between  him 
and  the  sublessee,  and  where  it  is  eihown  that  the  sublessee  did  not 
make  any  pa^  meut  in  anticipation  of  the  terms  of  his  contract,  he 
is  not  liable  to  the  lessor  for  more  than  he  owes  the  principal 
lessee.  No  law  is  referred  to  by  the  plaintiff  which  requires  the 
lease  made  in  this  instance  by  the  principul  lessee  to  the  subleaaee 
to  be  in  writing.  Weatherly  v.  Baker,  229. 


LIBEL  AND  SLANDER. 

1.  Tbe  publication  of  any  communicatioD  with  or  without  the  name 
of  the  authori  which  is  defamatory  and  false,  subjects  the  pub- 
lisher as  well  as  the  author  to  dama<;es  in  favor  oi  the  party 
aggrieved.  Ferret  v.  New  Orleans  Times  Newspaper^  170. 

2.  The  law  looks  to  the  animus  of  the  publisher  in  pei milting  his 
colnmns  to  be  used  as  a  vehicle  for  the  di^^semi nation  of  calumny. 
In  such  a  case,  it  is  not  incumbent  upon  the  party  assailed  by  de- 
famatiou  to  show  malice  against  himself  on  the  part  of  the  pub- 
lisher, nor  to  prove  that  he  has  received  injury  by  the  publication. 
If  the  charges  are  false,  the  law  implies  malice  in  the  pulilisher — 
not  a  mnlice  which  mear.s  a  spite  against  the  individual,  but 
fnalus  animus — a  wanton  disposition  grossly  negligent  ot  the  rights 
of  others;  and  the  injury  inflicted  is  not  repaired  by  the  subse- 
quent retraction  or  apology  of  the  publisher,  however  promptly  it 
may  be  made.  Ibid. 

3.  The  proprietor  of  a  newspaper  is  not  exonerated  from  reaponsibil- 
ity,  because  the  libelous  matter  appearing  in  his  paper  was  inserted 
without  his  knowledge,  or  approbation,  or  even  against  his  wishes* 
He  is  responsiblp  for  the  acts  of  his  agents  and  employes.    Ibid, 

4.  It  is  not  sufficient  for  his  exoneration  that  the  printer,  by  naming^ 
the.  author,  gives  the  party  aggrieved  an  action  against  him. 

Ihid. 

5.  A  reparation  by  recantation  can  only  be  considered  in  estimating^ 
the  amount  of  damages.  Ibid. 

6.  In  an  action  of  libel  it  is  not  necessary  to  prove  any  special 
damage  to  recover.  Jbid. 

7.  By  the  statute  of  1855,  Revised  Statutes,  p.  706,  sections  ^1640  and 
3641,  the  truth  of  libelous  matter  may  be  pleaded  in  justification, 
and  if  it  shall  appear  that  the  matter  charged  as  libelous  is  true 
and  WHS  published  with  good  motives  and  lor  ju;»tifiable  ends,  the 
party  shall  be  acquitted.  Ibid. 

LAWS  AND  STATUTES. 

1.  Where  it  is  clearly  the  purpose  of  the  Legislature  to  give  a  com- 
pany time  within  which  they  wouM  have  an  opportunity  to  accept 
certain  conditions  imposed  by  that  body,  it  can  not  be  contended 
that  official  negligei.ee  in  promuljrating  the  law,  should  make  it 
impossible  for  such  time  to  transpire,  and  thus  deprive  tlie  com- 
pany of  the  right  and  opportunity  to  accept;  it  would  enable  such 
official  ne;:ligence  to  defeat  the  legi-lator^s  will. 

State  V.  North  Louisiana  and  lexas  Bailroad  Company.  65. 

2.  On  the  question  in  this  case  whether  the  act  No.  97  ot  1872,  relied 
on  by  the  defendants,  is  null :  nd  void  on  the  ground  of  its  being 
in  conflict  with  the  prohibition  in  article  111  of  the  constitution, 
because  it  has  repealed,  without  containing  any  adequate  provision 
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for  the  same  purpose,  that  provision  of  act  No.  108  of  1868,  obli- 
gating the  defendants  to  deposit  in  the  State  Treasury,  at  pre- 
scribed dates,  the  money  to  pay  certain  bonds  and  interest  coupons 
issued — which  obligation  was  secured  by  a  second  mortgage  on  the 
railroad,  its  fixtures,  and  appurtenances:  Held,  First — That  the 
State  by  making  the  act  No.  108  of  ISif^d,  the  basis  of  its  suit,  recog- 
nized and  affirmed  its  constitutionality  in  regard  to  the  adequate 
ways  and  means  provided  for  the  payment  of  the  current  interest 
and  the  principal  of  the  bonds.     Second — 1  hat  there  is  nothing  in 
the  record  to  enable  the  court  to  deteimine  whether  or  not  the 
provision  made  in  the  law  of  1872  is  an  adequate  provision  for  the 
payment  of  tlie  princiiial  and  interest  of  the  debt  created  by  the 
law  ot  1868,  and  that  there  may  be  a  reasonable  doubt  aa  to 
whether  the  act  of  the  later  date  actually  repeals  that  of  the  earlier, 
in  the  contemplation  of  article  111  of  the  constitution.     Third — 
That  the  law  creating  the  debt  is  certainly  not  repealed,  and  that 
the  debt  of  the  State  so  created  being  still  in  existence,  the  State 
is    precluded,  in    this    proceeding   at  least,   from   contesting  its 
validity,  or  that  of  the  means  first  provided  for  its  payment;  and 
that  it  is  only  the  form  and  nature  of  the  security  required  of  the 
railroad  company  that  has  been  changed.     Fourth — That  it  was 
proper  to  conclude  that  there  is  such  reasonable  doubt  with  regard 
to  tlie   unconstitutionality  relied  on,  as,  under  the  well   settled 
jurisprudence  of  this  State  and  country,  to  justify  the  court  in  not 
annulling  the  legislative  enactments  referred    to  in   this  case. 
When  there  is  a  doubt,  a  law  will  not  be  held  unconstitutionaL 
Fifth — That  this  is  a  controversy  between  the  State,  which  issued 
the  bonds,  and  the  railroad  company  for  whose,  benefit  tliey  were 
issued ;  that  the  holders  of  the  bonds  and   their  rights  are  not 
before  the  court,  nor  any  claim  to  enforce  the  payment  of  said 
bonds;  that  the  State  having  paid  some  of  the  interest  on  them 
which  it  alleges  the  company  were  obliged  to  |»ay,  and  now  seeking 
to  collect  back  the  same,  the  plea  that  the  company  settled  with 
the  State  in  accordance  with  act  No.  97  of  1872,  is  a  valid  defense. 
There  is  nothing  m   the  constitution  inhibiting  the  State  from 
accepting  from  its  debtors  such  settlementa  as  the  Legislature  may 
think  judicious.  Jhid. 

3.  The  a<'t  No.  6  of  1870,  entitled  "  An  Act  to  regulate  public  eduea- 
tion  in  the  State  of  Louisiana  and  city  of  New  Orleans  and  raise  a 
revenue  for  that  purpose,"  authorizes  the  removal  of  the  division 
superintendents  upon  certain  contingencies,  and  the  mere  lact  of 
plaint ifir's  removal  is  pret^umptive  evidence  that  it  was  made  for  a 
proper. cause.  It  was  incumbent  on  him  to  show  that  the  removal 
was  without  cause  or  not  in  conformity  with  existing  laws. 

State  ex  rel.  Biehardson  v.  GraAam,  73. 


INDEX.  751 

(LAWS  AND  STATUTES— Continued. 
4.  The  sixth  section  of  the  act  of  1868,  p.  194,  concerning  the  transfer 
of  bills  of  lading  and  the  effi  cts  of  that  transfer,  is  only  a  legisla- 
tive sanction  given  to  the  commercial  law  of  nuiversal  application, 
by  which  it  is  held  that  a  bill  of  lading,  legally  transferred,  gives 
title  to  the  property  it  represents.  It  does  not  clash  with  the 
statute  of  1855  incorporated  in  the  3227th  article  of  the  Civil  Code. 

Delyado  dt  Co.  v.  Wilbur  d:  Co.,  82. 
•5.  The  .article  3227  does  not  give  any  piivilege  upon  produce  sold  for 
cash.  A  Sale  for  cash  means  that,  when  the  property  is  delivered, 
»the  money  is  to  be  paid,  and  where  not  paid  after  delivery,  so 
long  as  the  property  remains  in  the  possession  and  under  the 
control  of  the  vendee,  the  vendor*s  lieu  remains  as  between  the 
parties,  but  the  lien  does  not  lollow  it  when  it  passes  into  the 
hands  of  innocent  third  parties.  Vendors  can  not  complain  if  they 
sell  for  cash  and  still  allow  purchasers  to  take  away  the  goods 
witlioat  paying  for  the  same.  The  fault  being  with  them,  the  loss, 
if  any,  must  be  theirs  also.  Ibid, 

6.  Where  the  property  in  controversy  is  situated  in  Louisiana,  within 
whose  limits  the  owners  thereof  reside,  their  rights  can  only  be 
barred  by  the  laws  of  this  State,  which  are  binding  on  the  Federal 
as  well  as  the  State  courts.  The  Federal  courts  do  not  claim  to 
bring  foreign  laws  into  this  State.  Fuentea  v.  Oainea,  86. 

7.  The  statute  of  1871,  creating  additional  remedy  for  embezzlement, 
breach  of  trust  or  fraud,  on  the  part  of  collectors  oi  taxes,  in  no 
manner  conflicts  with  section  15U3  of  the  Kevised  Statutes  of  1670. 
and  tlie  latter  is  not  therefore  repealed  by  the  former. 

StaU  Y.  JDoJieriy,  119. 

8.  Where  it  was  contended  that  a  mortgage  was  not  recorded  until 
after  the  paasnge  of  the  homestead  law,  and  that  it  was  therefore 
governed  by  it:  Held — That  this  is  an  error.  The  right  was 
created  before  the  passage  of  the  law,  and  existed  when  it  was 
enacted.  Sabsequent  legislation  could  not  destroy  it.  The  mort- 
gage existed  independent  of  its  registry.  Registry  is  intended  to 
protect  third  parties,  not  parties  to  the  contract. 

Mils  V.  Sheriff  of  East  Feliciana  et  al,  142. 
.9.  Where  defendants  received  a  certain  quantity  of  cotton,  sold  it, 
and  collected  the  proceeds  of  the  sale  as  commission  merchants  or 
.factors  ot  the  plaintiff:  Held — That  the  debt  resulting  from  it  is 
a  fiduciary  one,  and  exempted  by  the  insolvent  law  from  its  opera- 
tion. The  money  was  received  in  trust  for  the  plaintiff.  Deieud- 
:ants,  by  converting  it  to  their  own  use,  rendered  themselves 
amenable  to  the  criminal  laws  of  the  State.  It  can  not,  therefore, 
be  inferred  that  the  insolvent  laws  of  the  State  intended  to  dis- 
charge a  debtor  from  such  a  debt,  even  if  it  had  not  been  therein 
expressly  excepted.  Tate  v.  Xq/bresi,  187. 
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10«  By  tlie  laws  oi  LouittiaDa  native  born  free  persous  of  color  were 
ia  the  lull  eujo^'iueut  of  the  so-called  private  riglita  io  1844. 

WaUh  V.  Lallande^  188. 

11«  The  object  of  section  forty  of  the  reveuue  law  of  1871  is  to  gire 
the  taxpayer  notice,  that  he  may  have  an  opportunity  t«  have 
errors  corrected  and  a  just  assessment  made.  Where  it  is  proved 
that  he  had  such  notice,  he  has  no  cause  to  complain. 

Gay.y.  Eeberi,  196. 

1^«  The  homestead  law,  exempting  certain  properly  from  seizure  on  a 
judgment  enforcing  a^  mere  ordinary  debi,  is  not  unconsiitatiooal. 
The  lights  of  ihe  creditor,  and «not  bis  security,  unh'ss  the  securi^ 
foriiMi' part  of  his  •contract,  most  be  invaded  before  he  can  invoke 
the  oonstitutional  privilege  on  which  he  relies.  I'he  law  in  this- 
caae  does  not  affect  his  vested  rights,  but  only  impairs  his  security 
for  the  payment  of  his  claim.  Bobert  v.  Coco,  199. 

13^.  GoDstraing  the  statute  of  twenty-eighth  February,  1870,  in  oon- 
Deotion  with  section  3990  of  tlie  Uevised. Statutes,  the  sense  result- 
ing Irom  both  is,  that  section  3990  oi  the  Revised  Statutt-s.doea  no^ 
ioi'lnde  wiihin  its  general  sweep  the  aets  of  theCreneral  Assi-mbly 
during  the  session  of  1870*  On  the  contrary,  the  acts  and  j  lint 
reHolutions  of  the*  General  Assembly  passed  during  the  seas  on  of 
1(70  should  take  precedence  of  the  act  adopting,  thafievised  Stat- 
utes, and  be  held  as  repealing  in  whole  or  in  part  any  of  thosa 
revised  statutes  that  might  be  found  to  be  in  opposition  or  in  con- 
fl'ct  with  the  enactments  or  joint  resolutions  of  the  session  of 
1870.  bnecetsUm  of  Winn,  5U6. 

14.  The;3tftte  law  of  January  13,  1873,  merely  provides  a  metre  speedy 
remedy  for  the  settlement  of  contrsts  for  judicial  offices.  It  is 
not  violative  of  section  1  of  article  14  of  the  constitution  of  the 
United  States.  Should  it  even  be  adm.tttd  that  the  law  author- 
izes the  suit  in  the  name  alone  of  the  party  claiming  an  office,  the 
fact  that  the  State  has  joined  with  him  in  his  demand,  advocated 
by  private  counsel,  does  not  invalidate  the  proceedings.  Utile  per 
inutile  non  mtiatur.  Slate  ex  rel.  JUorgan  v.  Kennard,  2:)d. 

15.  The  provisions  of  the  act  of  the  Legislaiuie,  No.  39,  1873,  for 
tninHteiring  cases  are  not  repugnant  to  articles  c  3,  90  and  114  of 
the  State  constitution.  Kenip  v.  Ellis,  253. 

IG.  With  the  character  oi  laws  as  being  odious,  or  entitled  to  iavor, 
courts  have  not  to  deal.  Collin  v.  Knoblock,  2C3. 

17.  It  is  only  under  the  statutory  provision  ot  1855  that  courts  can 
proceed,  in  relation  to  paiish  offices,  and  through  the  agency  of 
juriei^,  to  supervise  the  counting  oi  votes«  correct  calculations, 
purge  the  polls  ot  illegal  votes,  ascertain  and  establish  majoriciea. 
It  is  confined  to  cases  where  no  commiasions  have  iaaued*     Ibid* 
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18.  The  Babject  matter  of  proceedings  under  the  intrusion  act  is 
widely  different  from  that  of  the  statute  of  1855.  In  cases  under 
the  intrusion  law^  courts  can  not  go  beyond  commissions  legally 
issued.  Ibid. 

19.  Rights  may  be  acquired  under  a  law,  notwithstanding  that  law 
may  have  been  subsfquently  declared  to  have  been  unconstitu- 
tional. To  escape  the  penalties  inflicted  by  a  law,  or  avoid 
responsibilities  imposed  by  it,  upon  the  ground  that  it  is  uncon- 
stiiutional,  its  unconstitutionality  must  be  distinctly  declared 
before  the  penalty  or  responsibility  has  accrued. 

Factors  and  Traders*  Insurance  Co.  v.  City  of  New  Orleans^  454. 

20.  In  the  laws  of  the  United  States  or  proclamations  of  the  President 
prohibiting,  during  the  late  war,  any  intercourse  and  trade 
between  persons  residing  within  the  Federal  and  Confederate 
lines,  there  is  nothing  which  could  prevent  a  French  citizen  from 
acknowledging  a  debt  and  agreeing  to  pay  it,  and  mortgaging  his 
property  to  secure  its  payment.  Banker  v.  Durand,  511. 

21.  When  a  law  is  susceptible  of  two  constructions,  the  one  which  will 
give  effect  to  the  law,  rather  than  the  one  which  would  render  the 
law  unconstitutional,  must  be  adopted. 

City  of  Nefic  Orleans  v.  Salamander  Insurance  Company,  650. 
See  Constitution  and  Constitutional  Law,  Nos.  1 1  to  18 — 

Whited  V.  LewiSy  568. 
See  Office  and  Officers. 

MINORS. 

1.  There  is  no  difficulty  in  the  objection  that  the  plaintiff  can  not 

enforce  this  claira,  because  of   the  informalifies  of  the  transfer 

thereof  by  the  natural  tutor.     This  is  a  question  that  concerns  the 

minors.     The  formalities  for  the  alienation  of  tlieir  property  being 

alone  for  their  benefit,  they  alone  can  urge  the  omission  thereof. 

But,  at  the  time  of  the  transfer  in  this  case,  the  heirs  were  of  age^ 

and  they  received  the  money  paid  by  the  transferree. 

Seyburn  v.  Deyris,  483. 
See  Tutors  and  Tutorship. 

MANDAMUS. 
1.  The  Eecorder  of  Mortgages  is  not  mentioned  in  section  52  of  act 
42  of  1871,  and  this  court  can  not  supply  the  omission,  if  it  be  an 
omission.  If  the  relator  has  registered  mortgages  in  favor  of  the 
State  and  the  State  has  not  paid  him  therefor,  and  his  compensa- 
tion is  not  otherwise  provided  for  by  law,  and  his  legal  demands 
have  not  been  complied  with,  he  may  have  his  recourse  against 
the  State,  but  his  remedy  is  not  by  mandamus  against  the  Auditor. 

State  ex  rel.  Becorder  of  Mortgages  v.  Clinton,  285. 
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2.  Where  the  Board  of  Selectmen  of  a  city  have  the  right  to  be  the 
judges  of  their  own  election  and  of  that  of  their  officers,  it  is  not 
merely  a  ministerial  duty  which  they  have  to  perform,  it  involves 
discretion  and  a  mandamus  can  not  be  used  to  enforce  the  per^ 
form  an  ce  of  a  discretionary  duty. 

State  ex  rel.  Shorten  v.  Board  of  Selectmen  of  the  city  of  Baton 
Eouge,  310. 

3.  Where  the  relator  sought  by  mandamus  to  compel  the  Selectmen 
of  the  city  of  Baton  Rouge  to  issue  to  him  a  certificate  of  election 
and  to  recognize  him  as  mayor  of  that  city,  on  the  ground  that  the 
election  commissioners  had  decided  he  was  elected,  and  that  the 
Selectmen  can  not  determine  that  he  was  not  elected,  becauf^e  no 
one  but  a  judge  can  decide  the  question :  Held — That  the  Board 
of  Selectmen  can,  under  the  eighth  srction  of  the  city  charter,  ex- 
ercise their  discretion  so  far  as  to  determine  the  relator's  right  to 
the  certificate,  and  that  the  use  of  this  discretion  is  not  the  exer- 
cise of  judicial  powers  in  the  sense  of  the  constitution,  and  there- 
fore not  repugnant  to  the  article  ninety-four  of  that  instrument. 
The  action  of  the  Board  of  Selectmen  is  not  conclusive  of  the 
rights  ot  the  relator.  He  can  sue  for  the  office,  but  he  can  not 
proceed  by  mandamus.  Ibid, 

4.  To  authorize  a  writ  ot  mandamus,  there  must  appear  a  specific 
ministerial  duty  which  the  applicant  has  a  direct  right  or  interest 
in  having  enforced.  Mossy  v.  Harris,  6:23. 

5.  Where  the  pleadings  indicate  that  the  application  is  simply  to  ob- 
tain a  judicial  order  in  favor  generally  of  holders  of  a  certain  class 
of  warrants,  and  not  to  secure  a  specific  right  to  a  particular  party, 
It  is  not  a  serious  contest,  and  not  a  case  for  a  mandamus.    Ibid, 

See  Stockholders  and  Stocks,  No.  4 — State  ex  rel,  Fhilips  v. 
Neio  Orleans  Gas  Light  Company,  413. 
MARRIAGE. 

1.  A  married  woman  can  not  be  sued  on  the  ground  that,  being  shown 
to  be  the  keeper  of  a  boarding  house  and  therefore  a  public  mer- 
chant, no  authorization  is  neceftsary  either  from  her  husband  or  the 
court.  Moussier  dk  Courcelle  v.  Qustine  <fe  Saurinet,  36. 

2.  Articles  121  and  131  of  the  Civil  Code  can  not  be  construed  to  war- 
rant the  conclusion  that  the  carrying  on  of  any  other  business  by 
a  married  woman  than  that  of  merchandise  constitutes  her  a  pub- 
lic merchant.  Ibid, 

3.  The  words  "  separate  trade  '*  in  the  latter  clause  of  article  131  of 
the  Civil  Code,  declaring  that  the  wife  *'is  considered  as  a  public 
merchant  if  she  carries  on  a  separate  trade,  but  not  if  she  retails 
only  the  merchandise  belonging  to  tlie  commerce  carried  on  by 
her  husband,"  refer  clearly  to  the  trade  in  merchandise  and  not 
to  any  other  business  or  pursuit.  Ibid. 
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4.  Where  citation  is  served  personally  on  a  married  woman  antliorized 
to  defend  the  Bait,  she  is  regularly  in  coart,  and  on  its  being  shown 
that  she  has  a  domicile  in  the  parish,  a  notice  to  which  she  is  enti- 
tled can  be  served  on  her  personally,  or  at  her  said  domicile, 
anless  there  is  some  special  provision  of  law  reqniring  another 
mode  of  giving  the  notice.  Holhrook  v.  Branson,  51. 

^  Where  the  husband  has  not  appeared  with  his  wife,  in  the  suit 
instituted  by  her,  the  latter  must  show  his  authorization.  Her 
own  averments,  or  those  of  her  counsel  as  to  that  fact  are  not 
sufficient.  Sammers  v.  Schmidt,  93. 

•6.  Where  the  husband  joins  the  wife  in  her  petition,  this  is  sufficient 
authorization  to  her  to  sue.  Siuksessian  of  Fayne,  202. 

7.  Where  a  fair  and  correct  settlement  was  made  between  A.  Verret 
and  his  soDS-in-law,  W.  H.  and  J.  M.  Enightj  in  which  the  mort- 
gage judgments  in  favor  of  their  wives  against  Verret  were  placed 
to  their  credit  and  reduced  their  own  indebtedness  pro  tanto,  and 
subsequently  W.  H.  and  J.  M.  Knight  transferred  said  judgments 
to  Adams  &  Co.,  and  their  wives  ratified  the  transfer:  Held — That 
Adams  &  Co.,  obtained  no  mortgage  under  said  transfer,  because 
the  judgments  thus  transferred  had  been  extinguished  by  the 
settlement  between  W.  H.  Knight,  J.  M.  Knight  and  A.  Verret, 
which  was  a  valid  one.  The  husbands  could  have  sold  those 
judgments  or  collected  the  amount  of  the  judgments  and  used  the 
money  in  payment  of  their  debts,  or  in  any  other  way  they  had 
chosen.  Miltenberger  v.  Keys,  287. 

<8.  The  power  of  the  husband  to  administer  the  wife's  property  is 
different  from  that  of  an  ordinary  attorney.  One  essential  differ- 
ence is,  that  the  husband  may  lawfully  appropriate  to  his  own  use 
the  money  of  his  wife,  collected  by  him.    The  attorney  can  not. 

Ibid. 

9.  Where  there  is  community  between  husband  and  wife,  the  hus- 
band is  the  head  of  it,  and  is  responsible  for  the  debts  of  the 
community.  The  death  ot  his  wife  does  not  deprive  him  of  the 
right  to  make  bo^na  fide  settlements  for  the  payments  of  the  debts 
of  the  community,  nor  do  such  settlements  novate  the  debts  as  to 
the  community.  The  community  property  is  liable  for  the  com- 
munity debts.  Busk  v.  Warren  et  al.,  314. 
10.  Where  a  suit  was  brought  against  a  wife  after  her  husband's  death, 
on  a  promissory  note  made  by  said  wife  and  her  husband  in  solido, 
and  secured  by  a  mortgage  on  property  standing  in  the  name  of 
the  wife,  but  purchased  during  the  existence  of  the  community: 
Held — That  she  could  not  bind  herself  with  her  husband  by  bor- 
rowing money  to  pay  for  said  community  property. 

Millaudon  v.  Widow  Carson,  380. 
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11.  Parties  to  a  marriage  contract  in  Louisiana  can  agree  therein,  that 
the  property  they  may  acquire  by  succession  or  donation  during 
marriage  shall  fall  into  the  community  of  acquets  and  gains,  and 
the  father  and  mother  of  the  parties  to  the  marriage  can  give,  for 
the  benefit  of  said  parties,  the  whole  or  a  part  of  the  property 
they  may  have  on  the  day  of  their  decease. 

Deaohry  v.  Sehlater  et  aL,  425. 

12.  Parties  may  stipulate  as  they  like,  provided  the  thing  stipulated 
is  not  in  contravention  of  a  prohibitory  law.  Any  stipulation,, 
therefore,  in  a  marriage  contract,  which  is  not  in  violation  of  a 
prohibitory  law,  is  binding  upon  the  contracting  parties  as  long 
as  the  contract  lasts.  Ibid. 

13.  All  stipulations  which  the  law  permits  to  be  made  in  marriage 
contracts  may  be  altered  by  the  husband  and  wife  jointly  before 
the  celebration  of  the  marriage,  but  not  afterwards.  As  they  bind 
themselves  at  the  time  of  the  marriage,  so  they  remain  bound  so- 
long  as  the  marriage  lasts.  Ihid, 

14.  Whether  the  stipulations  of  a  marriage  contract  can  be  subse- 
quently changed  or  not,  it  is  clear  that  the  changing  of  said  con- 
tract would  be,  in  reality,  a  new  one,  and  that,  as  such,  it  would 
have  to  be  entered  into  by  all  those  who  were  parties  to  the  first 
contract,  and  that  the  stipulations  to  that  effect  should  be  posi- 
tively stated.  Ibid, 

15.  The  fruits  of  community  property  belong  to  the  community  and 
are  liable  to  seizure  in  payment  of  a  community  debt.  Ibid, 

16.  Emancipation  gave  to  the  slave  his  civil  rights,  and  a  contract  of 
marriage,  legal  and  valid  by  the  consent  of  the  master  and  moral 
assent  of  the  slave,  although  dormant  during  the  slavery  of  the 
parties,  produced,  from  the  moment  of  their  freedom,  all  the 
effects  which  result  from  such  c<m tract  amon;;  free  persons. 

Pierre  v.  Fonienetie  et  ah,  617. 

17.  But  the  marriage  which  was  to  produce  these  civil  results  must 
have  existed  at  the  time  the  emancipation  took  place.  If  the  mar- 
riage was  dissolved  before  emancipation,  the  parties'  rights  were 
no  longer  dormant;  they  were  dead;  and  the  subsequent  emanci- 
pation, as  it  could  not  resuscitate  the  marriage,  could  produce 
none  of  the  civil  fruits  which  are  the  results  of  a  civil  marriage. 

Seb  Community.  Ibid. 

MORTGAGES. 
].  The  object  of  registry  both  of  sales  and  mortgages  is  notice,  and 
when  the  recorder  registers  a  private  sale,  whether  he  has  done  so 
on  sufficient  proof  is  immaterial  as  regards  notice  to  the  public; 
the  object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are 
affected.  Pt«roo  v.  Clark  and  sheriff ,  111. 


INimS.  757 


HORTGAaES— Continued. 
i.   The  Jailare  of  the  recorder  to  iuacrlbe  with  the  instrament  the 
proof  upon  which  he  admits  it  to  registry  does  not  render  the 
registry  null.  IbicL 

-3-   A  judicial  mortgage^  like  any  other,  must  be  reinscribed  within 

ten  years  from  the  first  inscription  in  order  to  preserve  the  rank 

acquired  by  said  inscription. 

Carroll  et  ah  v.  8e^  et  ah,  141. 

4.  Where  it  was  contended  that  a  mortgage  was  not  recorded  until 
after  the  passage  of  the  homestead  law,  and  that  it  was  therefore 
governed  by  it:  Held — That  this  is  an  error.  The  right  was 
created  before  the  passage  of  the  law,  and  existed  when  it  was 
enacted.  Subsequent  legislation  could  not  destroy  it.  The  mort- 
gage existed  independent  of  its  registry.  Registry  is  intended  to 
protect  third  parties,  not  parties  to  the  contract. 

Mills  V.  Sheriff  of  East  Feliciana,  142. 

-5.  The  mere  recital  of  an  act  of  mortgage  in  a  subsequent  act 
acknowledging  the  obligations  contained  in  the  first  act,  does  not, 
as  to  third  parties  at  least,  operate  the  reinscription  of  the  first 
act.  The  snbseqaent  acknowledgment  may  be  sufficient  to  inter- 
rapt  prescription  as  to  the  debt,  but  does  not  reinscribe  the  mort- 
gage which  secured  it.  Where  the  plaintiff's  mortgage  was  in 
existence  at  the  time  of  the  sheriff's  sale,  and  the  mortgaged  prop- 
erty was  adjudicated  to  him,  he  had  the  right  to  retain  the  pur- 
chase money  up  to  the  amount  of  his  debt,  and  the  title  to  the 
property  should  have  been  made  to  him. 

Blair  <&  Co.  v,  Taylor  et  ah<,  144. 

€.  The  vendee  evicted  of  the  property  by  the  foreclosure  of  a  prior 
mortgage  containing  the  pact  de  non  alienando  is  not  bound  to  de- 
fend the  executory  proceedings  or  to  give  notice  thereof  to  the 
Tender.  The  undertaking  of  the  purchaser  is  to  pay  the  price; 
that  of  the  vendor  is  to  maintain  the  title  and  the  possession. 

Ball  et  ah  v.  Estate  af  Sharpley  Owen,  195. 

7.  The  second  mortgage  creditor  has  no  action  against  the  prior 
mortgage  creditor  for  the  balance  remaining  in  the  sheriff's  hands 
or  the  hands  of  the  purchaser,  and  the  plaintiff,  who  gets  his 
judgment  paid  has  no  right  to  object  to  the  payment  of  the 
second  mortgage.  City  of  Baltimore  v.  ParlangSy  335. 

B.  Where  the  evidence^  shows  that  A  owed  the  Merchants'  Mutual 
Insurance  Company  ten  thousand  dollars;  that  he  executed  in 
favor  of  said  company  a  mortgage  of  fifteen  thousand  dollars  to 
aecure  the  payment  of  two  promissory  notes,  one  for  $10,000  and 
the  other  for  $5000,  to  the  order  of  the  maker  and  indorsed  in 
blank;  that  he  tried  to  hav^e  the  company  to  discount  these  notes 
find  pay  itself  out  of  the  proceeds;  that  the  company  took  the  ten 
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thonsand  dollar  note,  bat  retarned  tbe  five  thoasand  dollar  note  Uy 
the  maker;  and  tbat  B  became  tbe  owner  of  it  in  good  faitb  and  for 
a  yalaable  conBideration :  Held — That  on  the  Mercb ants'  Mutual 
Insurance  Company  foreclosing  the  mortgage  for  the  ten  thousand 
dollar  note  and  becoming  the  purchaser  of  the  property  at  sberilf  s 
sale,  it  had  no  right  to  curtail  that  mortgage  to  its  advantage; 
that  there  was  no  extinguishment  thereof  by  confusion,  and  that 
B  had  a  right  to  one-third  of  the  net  proceeds  of  the  sale. 

Meehani€$  Mutual  Insurance  Company  y.  Jamison,  363. 
9.  No  sale  or  partition  of  mortgaged  premises  can  defeat  the  mortgage 
previously  existing  thereon.  The  purchase  of  the  property  by 
Packard  et  als.,  the  stipulations  and  arguments  between  them  and 
the  mortgageor,  and  the  partition  of  the  property  among  them- 
selyeSy  could  not  affect  the  rights  of  Lee,  the  holder  of  the  mort- 
gage notes.  The  defendants,  Packard  et  als.,  in  partitioning  the 
property  among  themselves  and  making  partial  payments,  could* 
not  limit  the  operation  of  the  mortgage  upon  the  whole,  because 
the  mortgage  was  an  indivisible  obligation. 

Zee  V.  Packard  et  aZ.,  397. 

10.  There  is  no  force  in  the  objection  that  the  mortgage  perempted 
for  want  of  reinscription  within  ten  years.  Neither  inscription,, 
nor  reinscription,  is  necessary,  so  far  as  tbe  parties  to  the  mortgage 
or  their  heirs  are  concerned.  Seyhurn  v.  Deyris,  483. 

11.  The  property  mortgaged  was  community,  and  no  distribution 
thereof  among  the  heirs  and  surviving  widow  (whose  rights  are 
only  residuary)  can  defeat  the  mortgage  given  by  the  deceased  to- 
secure  a  community  debt.  Ibid, 

12.  Where  Harwell  sold  to  Mathews  a  plantation  and    slaves,  who 
executed  certain  mortgage  notes  in  favor  of  said  Harwell  or  order, 
and  subsequently  mortgaged  said  property  to  Hall,  Rodd  &  Put- 
nam, to  secure  a  debt  due  them,  and  then  retransfcrred  the  prop- 
erty to  Harwell,  his  vendor,  who,  as  a  part  of  the  consideration  of 
the  retrocession  to  him,  assumed  to  pay  the  notes  executed  by 
Mathews  for  the  price  of  the  first  sale  and  transferred*  to  third 
parties  by  Harwell — two  of  which  notes  were  redeemed  by  said. 
Harwell  and  transferred  to  Perret,  these  two  notes  were  extin- 
guished on  their  return  to  the  possession  of  Harwell,  after  he  had 
assumed  their  payment  in  the  contract  with  Mathews,  by  which  he 
repurchased  the  plantation  for  which  the  notes  had  been  given.. 
If  conceded  that  Harwell  could  reissue  the  notes,  he  could  not- 
have  revived  the  mortgage  by  this  reissuing.    Mortgages  are  not" 
subject  to  the  rules  of  the  commercial  law  by  which  the  rights  and 
obligations  of  parties  to  commercial  paper  are  fixed. 

Pall  et  al.  v.  Ohacer4  et  al.,  493. 
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13.  The  iutervenor  was  the  holder  of  notes  secured  by  a  mortgage 
importing  a  confession  of  judgment  and  containing  the  pact  de 
non  alienandOy  which  authorized  him  to  pursue  the  mortgaged 
property  in  the  hands  of  the  third  possessor,  and  the  latter,  when 
he  injoined  him  in  so  doing,  assumed  the  burden  of  showing  that 
the  sale  at  which  he  acquired  the  mortgaged  property  divested  the 
rights  of  the  mortgagee  thereon.  Dupre  v.  Thompson,  503. 

14.  The  allegation  that  Parks  never  owned  the  land  in  question,  and 
therefore  that  the  mortgage  never  took  effect  upon  it,  works  fatally 
against  the  defendant,  who  raised  this  objection.  If  Parks,  the 
aulhor  of  defendant's  title,  never  owned  the  land,  it  follows  that 
defendant  does  noc  own  it  and  can  not  be  injured  by  this  suit. 
Eepudiating  the  title  of  Parks,  he  repudiates  his  own,  and  puts 
himself  out  of  court.  Pipes  v.  Kosworthy,  557. 

15.  It  has  never  been  held  that,  to  make  a  valid  inscription  of  a  con- 
ventional mortgage,  an  entire  copy  of  the  authentic  act  in  which 
it  is  granted  should  be  spread  upon  the  public  record.  The  object 
of  registration  is  public  notice,  with  reasonable  certainty,  of  the 
substantial  particulars  of  the  mortgage^  and  when  this  is  done 
the  purpose  of  the  law  is  satisfied.        Foutz  v.  Beggio  et  al,  6^. 

16.  The  reinscription  on  the  fourth  of  December,  1869,  of  a  mortgage 
given  in  1344,  reinstated  the  inscription  thereof,  to  take  effect 
from  the  date  of  its  inscription;  aud  as  this  reinscription  took 
place  anti'rior  to  the  plaiutiD's  judgment,  it  follows  that  when  the 
mortgaged  property  was  sold  under  that  judgment,  it  was  first 
subject  to  the  payment  of  the  mortgage  debt.  Pnd. 

17.  Where  the  suit  is  brought  on  a  mortgage  note  against  the  drawers 

thereof  and  the  indorser  who  transferred  it  to  plaintiff,  and  to 

enforce  the  plaintiff's  hypothecary  action  against  the  property 

mortgaged,  which  is  in  the  hands  of  third  persons,  the  defendants 

in  this  case,  and  it  appears  that,  before  the  act  of  mortgage  was 

recorded  in  the  mortgage  records  of  the  parish,  the  purchaser 

against  whom  the  mortgage  existed,  exchanged  the  property  for 

another  with  D,  who  was  a  witness  to  the  original  act  ot  sale,  and 

whom  defendants  have  called  in  warranty :    Held — That  D  being 

a  witness  to  the  act  of   mortgage  ^vas  not  a  thiid  person  in  the 

seiise  in  which  the  teims  are  used  in  articles  3342,  3343,  C.   C« 

Besides,  it  appears  that  the  mortgage  was  recorded  long  before 

the  property  was  acquired  by  defendants. 

MeDaniel  v.  Stoval,  495. 
Sbe  Bbqistrt. 

Sbb  Bills  and  Pbomissort  Notes,  No.  10 — Hoyle  v.    Oag<t^ 

bat,  438. 

See  Prescription,  No.  16 — Seyburn  v.  Deyris,  483. 

See  Community,  No.  3—Lemoine  v.  Fowersj  514. 

See  Tutor,  No.  14 — Neilson  v.  Keilson,  528. 
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NEW  TRIAL. 

1.  A  motion  for  a  new  trial  can  not  be  refused  '*  with  a  view  of  allow- 
ing the  Supreme  Court  to  pass  upon  the  rights  of  the  partieA, 
under  the  conviction  that  it  is  more  than  useless  to  put  the  parties 
to  additional  and  unnecessary  expense  by  submitting  the  case  to 
another  jury  which  would  be  composed  as  the  one  which  tried  the 
case  under  existing  laws."  This  mode  of  proceeding  and  such 
strictures  made  in  advance  on  the  jury  to  which  it  might  be  sub- 
mitted, can  not  be  sanctioned.  Adams  v.  Webster,  113. 

2.  Where  the  judge  in  a  lower  court  is  satisfied  that  the  verdict  of  a 
jury  is  wrong,  it  is  his  duty  to  grant  a  new  trial  and  not  indirectly 
deprive  the  party  of  a  trial  by  jury,  by  rendering  what  he  believes 
to  be  an  improper  and  unjust  judgment  with  the  view  of  having 
it  revised  on  appeal.  It  might  be  that  the  verdict,  on  a  second 
trial,  would  prove  satisfactory  to  both  parties.  Ihid, 

3.  This  court  is  not  authorized  to  refer  to  the  reasoning  of  the  judge 
a  quo  for  the  facts.  Errors  of  law  in  a  motion  for  a  new  trial  can 
be  reviewed  here,  but  not  the  facts.  State  v.  Socha,  417. 

See  Juries  and  Jurors,  No.  6 — Ealliday  v.  Lanata,  373. 
NEGLIGENCE. 

See  Damages,  No.  4 — Avegno  v.  Hart^  235. 

See  Deposit,  Nos.  7,  8 — Levy  v.  Pike,  630. 
NEW  ORLEANS. 

1.  An  ordinance  of  the  City  Council  of  New  Orleans  can  not  be 
questioned  with  regard  to  its  being  in  contravention  of  an  article 
of  the  constitution.  The  question  with  reference  to  the  validity 
of  Its  ordinances  is  to  be  tested  by  the  sanction  which  it  has  from 
the  Legislature  to  perform  such  acts,  and  in  such  cases  the  point 
to  be  determined  is  not  whether  any  particular  ordinance  is  con- 
trary to  the  constitution,  but  whether  it  is  permitted  by  an  act  of 
the  Legislature.  The  question  would  then  arise  whether  the  law 
of  the  Legislature  under  which  the  Council  acted  was  constitutional 
or  not. 

City  of  Neto  Orleans  v.  Crescent  Mutual  Insurance  Company,  390. 

2.  The  city  of  New  Orieans  is  not  bound  to  indemnify  its  citizens  for 
any  loss  by  fire  occasioned  by  the  negligence  of  the  fire  depart- 
ment. It  can  not  be  looked  upon  as  an  insurer  against  such  losses. 
There  is  no  contract,  express  or  implied,  between  the  citizens  and 
the  city  of  New  Orleans  to  indemnify  them  for  any  loss  which 
may  occur  to  them  by  reason  of  tlie  burning  down  of  their  houses, 
except  in  cases  specially  provided  by  law.  The  Firemen's  Chari- 
table Association  has  always  been  a  voluntary  one,. its  members 
are  not  paid,  and  the  $126,000  per  annumi  allowed  to  them  out  of 
the  city  treasury,  are  only  a  subsidy,  to  enable  the  association  to 
carry  out  its  objects.  Tule  v.  dty  of  New  Orlean9,  394. 
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OBLIGATIONS. 

1.  A  party  for  wbom  a.  building  is  erected  is  not  responsible  for 
materials  farnisbed  to  the  contractor,  if  said  party  bas  not  been 
notified  of  any  claim  against  tbe  contractor  before  payment 
according  to  tbe  contract,  and  a  detailed  bill  recorded  according 
to  law.  State  ex  rel,  Deblieux  v.  Becorder  of  Mortgages j  61. 

2.  Where  tbe  liability  for  interest  coupons  results  solely  from,  and  is 
embraced  in,  the  liability  for  the  bonds  ot  which  they  were  a  part 
when  issued,  a  release  for  the  bonds  includes  the  liability  for  tbe 
coupons. 

State  V.  North  Louisiana  and  Texas  Eailroad  Company,  65. 

3.  It  is  DO  defense  to  a  suit  to  plead  that  the  plaintiff  had  said  to  tbe 
^defendant  that  he  would  discontinue  his  suit  if  some  other  creditor 

would  do  the  same.  Such  a  promise  would  neither  discharge  the 
debt  nor  bar  tbe  action,  because  an  agreement  without  considera- 
tion is  not  obligatory. 

Broaddus  et  al.  v.  Nolley  et  al.,  184. 

4.  Tbe  vendee  evicted  of  tbe  property  by  the  foreclosure  of  a  prior 
mortgage  containing  tbe  pact  de  non  alienando  is  not  bound  to 
defend  the  executory  proceeding  or  to  give  notice  thereof  to  tbe 
Tendor.  Tbe  undertaking  of  tbe  purchaser  is  to  pay  tbe  price; 
that  of  tbe  vendor  is  to  maintain  tbe  title  and  the  posset^sion. 

Ball  et  al,  v.  Estate  of  Owen^  195. 

"5,  A  release  in  a  case  of  provisional  seizure  can  not  be  considered  as 
an  ordinary  conventional  obligation  to  which  may  be  applied  tbe 
principle  that :  As  one  binds  himself,  so  shall  be  be  bound.  It  is 
no  valid  commutative  contract  between  tbe  plaintiff  and  tbe 
surety,  defendant  on  tbe  bond.  As  a  public  officer,  the  sheriff  bas 
not  the  authority,  nor  is  it  bis  duty,  to  make  a  contract  of  this 
character  in  wl|ich  there  can  exist  no  reciprocal  obligation. 

Urquhart  v.  Carvin,  218. 

6.  Where  the  occasion  of  the  discharge  of  the  plaintiff  was  a  quarrel 
between  said  plaintiff  and  defendant  commenced  by  defendant, 
during  which  insulting  expressions  were  used  by  both:  Held — 
That,  as  the  employer  was  in  fault,  he  should  not  be  permitted  to 
discharge  bis  employe  without  paying  him  for  the  whole  term  for 
which  he  was  employed.  Leche  v.  Claverie.  308. 

17,  There  is  no  reason  why  the  purchasers  of  property  should  not 
le<;ally  bind  themselves  in  solido  for  the  payment  of  tbe  price;  if 
the  act  of  sale  does  not  stipulate  solidarity,  and  the  notes  do,  this 
is  sufficient.  Parties  may  bind  themselves  as  they  see  fit,  and,  as 
they  bind  themselves,  so  must  they  be  held. 

Qantt  V.  Eaton  et  nl,,  507. 

€{•  Where  Elder,  one  of  the  defendants,  had  been  cited  as  a  member 
of  the  commercial  firm  of  Walters  &  Elder,  in  a  suit  on  certain 
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drafts,  and  it  was  alleged  and  proved^  in  defense^  that  said  drafts 
had  been  given  out  of  the  usual  course  of  the  partnership  business, 
without  any  authority,  and  not  on  account  of  the  partnership,  but 
where  it  was  also  proved  that  Elder  had  signed  the  drafts :  Held — 
That  he  can  not  deny  his  authority  to  make  the  drafts,  and  that  he 
is  personally  responsible  for  the  amount  thereof.  The  firm  wa« 
sued,  but  evidence  was  received  without  objection  which  estab- 
lished his  personal  liability.    He  is  bound  by  this  proof. 

Louisiana  Mutual  Insurance  Company  v.  Walters  ei  ah,  560. 
9.  The  objection  that  there  was  no  notice  of  dishonor  is  not  valid. 
The  drawer  had  no  funds  in  the  hands  of  the  drawee,  and  long 
after  the  drafts  were  due,  and  with  the  knowledge  that  they  had 
not  been  protested,  he  frequently  acknowledged  his  liability 
thereon  and  promised  to  pay  them.  Ibid, 

10.  There  is  no  force  in  the  position  that  Elder  gave  the  drafts  for  a 
balance  on  the  compromise  of  a  debt  due  by  the  estate  of  one 
Pomroy.  As  the  representative  of  the  estate^  he  could  not  bind  it 
by  drawing  drafts,  but  he  bound  himself.  Ibid. 

11.  Where  promissory  notes,  prescribed  on  their  face,  represented  the 
legal  obligations  of  the  defendant's  father  for  borrowed  money, 
and  the  defendant  gave  his  own  notes  therefor,  it  was  not  a  nudum 
pactum;  there  was  a  valid  consideration.  The  son  had  the  right, 
by  natural  mandate,  to  pay  his  fatlier's  debt,  or  to  promise  to  pay 
it,  and  bind  himself  unconditionally,  as  he  did.  Let  liim  be  bound 
as  he  saw  fit  to  bind  himself.  ^Matthews  v.  WHlams,  585. 

See  Appeal,  Nos.  45,  46 — State  ex  rel.  Lacroix  v.  Judge  Fifth 
District  Court,  parish  of  Orleans^  664. 
OFFICE  AND  OFFICER. 

1.  Where  it  was  contended  that  a  membership  of  the  board  of  return- 
ing officers  was  not  an  office  within  the  contemplation  of  the  law, 
and  therefore  that  the  suit  should  not  be  brought  under  the  intru- 
sion act :  Held — That  the  members  of  the  board  are  designated 
as  officers  in  the  act  itself  creating  it,  and  that  tliey  come  within 
the  legal  definition  of  the  word.  State  v.  Wharton  et  aL,  2. 

2.  Where  two  sets  of  officers  claim  to  be  the  legal  board  of  returning 
officers,  it  is  difficult  to  conceive  why  this  is  not  a  judicial  ques- 
tion. The  Governor  is  not  vested  with  the  extraordinary  discre- 
tion to  determine  who  are  the  returning  officers  under  the  law. 

Ibid. 

3.  The  extrusion  and  exclusion  of  Bovee,  the  Secretary  of  State  de 
jure,  from  the  office  by  the  Governor,  did  not  and  could  not  vest  in 
said  Governor  the  control  of  the  office  with  the  right  to  put  in 
and  put  out  the  occupants  thereof  at  his  pleasure.  There  was  no 
vacancy  in  the  office  of  Secretary  of  State — Bovee,  the  incumbent 


INDEX.  768 

OFFICE  AND  OFFICER— Continued. 

de  jure,  who  was  only  ezcladed  or  saspended,  and  who^se  office  was 
in  the  meanwhile  filled  by  Herron,  the  Secretary  of  State  de  facto; 
and  yet  Wharton  was  appointed  Secretary  of  State  without  refer- 
ence to  any  removal  or  yacancy.  The  commission  is  without 
effect.  Ihid. 

4.  Wharton,  not  being  legally  commissioned  Secretary  of  State,  could 
not  as  such  be  ex  officio  a  member  of  the  returning  board.  There 
is  no  evidence  that  he  was  elected  member  of  the  board,  and  it  is 
not  satisfactorily  shown  that  he  did  take  the  required  oath  as  a 
member.  Ihid. 

5.  Hatch  and  Da  Ponte  were  not  legally  elected  members  of  the  re- 
turning board.  The  law  provides  that  "in  case  of  any  vacancy 
by  death,  resignation  or  otherwise  by  either  of  the  board,  then 
the  vacancy  shall  be  filled  by  the  residue  of  the  board  of  return- 
ing officers."  Warmoth,  Lynch  and  Herron  were  the  residue,  of 
whom  two,  Lynch  and  Herron,  voted  for  Longstreet  and  Hawkins, 
and  Warmoth  voted  for  Hatch  and  Da  Ponte.  IMd. 

6.  Where  a  suit  is  by  a  stockholder  of  a  company  to  compel  the  offi* 
cers  to  permit  him  to  examine  the  books  of  the  company,  and 
there  is  no  amount  in  dispute  which  could  give  the  court  jurisdic- 
tion, the  appeal  will  be  dismissed. 

State  ex  rel,  Newgasa  v.  Friedlander,  President ^  43. 

7.  The  grant  of  power  to  the  Executive  to  remove  an  officer  for  a 
certain  cause  implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  vested  exclusively  in  executive  discretion  can 
not  be  controlled  in  its  exercise  by  any  other  branch  of  the  gov- 
ernment. State  V.  Doherty^  119. 

8.  The  statute  of  1871,  creating  additional  remedy  for  embezzlement, 
breach  of  tru^t  or  fraud,  on  the  part  of  collectors  of  taxes,  in  no 
manner  conflicts  with  section  1593  of  the  Revised  Statutes  of  1870^ 
and  the  latter  is  not  therefore  repealed  by  the  former.  Ibid. 

9.  Tlie  fifty-fourth  section  of  the  act  of  1870,  No.  100,  relating  to 
elections,  repeals  section  1430  of  the  Revised  Statutes,  being  sec- 
tion No.  53  of  the  act  of  March  15,  1855,  prescribing  the  mode  of 
contesting  elections,  and  the  paity  commissioned  under  the  pro- 
visi'>ns  of  said  act  of  1870  is  prima  facie  entitled  to  the  office  he 
claims.  Hughes  v.  Pipkin^  127. 

10.  Police  juries  are  not  prohibited  from  appointing  a  district  attor- 
ney pro  tempore  after  the  lapse  of  the  thirty  days  mentioned  in  the 
statute  creating  that  office.  But  in  that  event,  the  statute  confers 
the  same  power  on  the  parish  judges,  and  the  party  that  flrst^ 
exercises  the  power  exhausts  it.  The  purpose  of  the  law  is  to^ 
l^uard  against  the  probability  of  a  vacancy. 

Stat^  ^  r^l  Oorham  v.  Montgomery,  138. 
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11.  A  police  jury  is  not  a  legislatiTe  body,  and  its  memberB  are  not 
legislators  who  become  functi  officio  with  the  expiration  of  the 
terms  for  which  they  are  elected  or  appointed,  but  can  lawlnlly 
administer  the  powers  confided  to  them  till  their  successois  are 
elected  and  qualified.    Revised  Statutes  of  1870,  sec.  2608.    IHd, 

12.  The  term  of  office  of  the  District  Attorney  is  four  years,  and  the 
District  Attorney  pro  tern,  holds  office  for  the  same  period.  Revised 
Statutes  of  1870,  section  1178.  Ibid. 

13.  A  police  juryman  is  not  an  officer  in  the  intendment  of  that  clause 
of  the  constitution  prohibiting  a  person  from  holding  more  than 
one  office,  except  that  of  justice  ot  the  peace.  That  clause  of  the 
constitution  applies  only  to  constitutional  offices,  and  does  not 
prevent  a  constitutional  officer  from  holding  a  municipal  office. 

Ibid. 

14.  Where  the  Auditor  had  no  authority  to  draw  the  warrants  he 
issued,  the  fact  of  his  drawing  them  would  create  no  debt  against 
the  State,  and  if  issued  with  the  intention  of  defrauding  the  State, 
the  Treasurer  is  not  bound  to  pay  them,  simply  because  they  may 
happen  to  be  in  the  hands  of  an  innocent  holder. 

State  ex  rel.  Stratiss  v.  I>ubucletf  161. 

15.  Something  more  than  the  genuineness  of  the  Auditor's  signature 
and  the  lawfulness  of  the  issue  is  required  to  protect  the  holder  of 
State  warrants,  innocent  though  he  may  be.  Not  being  commer- 
cial  paper,  tbey  can  be  transferred  only  by  the  indorsement  of  the 
parties  in  whose  favor  they  were  issued.  The  genuineness  of  that 
indorsement  must  be  proved.  Ibid. 

16.  Tiie  State  law  of  January  13,  1873,  merely  provides  a  more  speedy 
remedy  for  the  settlement  of  contests  for  judicial  offices.  It  it 
not  violative  of  section  1  of  article  14  of  the  Constitution  of  the 
United  States.  State  ex  rel.  Morgan  v.  Kennardy  238. 

17.  Should  it  even  be  admitted  that  the  law  authorizes  the  suit  in  the 
name  alone  of  the  party  claiming  an  of^ce,  the  fact  that  the  State 
has  joined  with  him  in  his  demand,  advocated  by  private  counsel, 
does  not  invalidate  the  proceedings.     Utile  per  inutile  non  vitiatur^ 

Ibid. 

18.  The  Warmoth  commissions  that  were  issued  before  the  general 
election  returns  were  reported  and  promulgated  by  the  returning 
officers  of  the  State,  are  null  and  void.  Kemp  v.  ElUs,  253. 

19.  The  court  will  take  judicial  cognizance  of  that  irregularity  which 
renders  the  issuing  of  a  commission  null  and  void,  as  having  been 
done  in  contravention  of  positive  law.  Ibid. 

HO.  A  commisision  issued  by  the  Governor  must  be  recognized  as  hav- 
ing legal  force,  when  it  heskVB  prima  facie  evidence  of  genuineness 
and  validity,  and  nothing  to  the  contrary  is  shown.  Ibid. 
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21.  Under  tbe  intrusion  into  office  act,  it  does  not  appear  that  author- 
ity was  conferred  upon  the  courts  to  go  beyond  an  investigation' 
of  the  titles  set  up  by  the  contestants  for  the  office  in  controversy. 

Collin  V.  Knohlock,  263. 

22.  A  review  of  all  the  cases  adjudicated  by  this  court  under  the  in- 
trusion act  will  show,  that,  in  every 'in  stance,  not  one  will  be  found- 
which  depended  for  its  solution  upon  the  inquiry  as  to  which  of 
the  contestants  obtained  the  larger  number  of  votes.  Ibid, 

23.  The  adjustment  and  compilation  of  election  returns,  determining 
the  number  of  legal  and  illegcal  votes  cast  for  each  candidate,  de- 
claring the  result  of  an  election  and  furnishing  the  successful  can- 
didate with  the  proper  certificate,  in  short  superintending  and 
controlling  all  the  details  of  an  election,  belong  properly  to  the 
political  department  of  the  government.  Ibid, 

24.  It  is  only  under  the  statutory  provision  of  1855,  that  courts  can 
proceed,  in  relation  to  parish  offices,  and  through  the  agency  of 
juries,  to  supervise  the  counting  of  votes,  correct  calculations, 
purge  the  polls  of  illegal  votes,  ascertain  and  establish  majorities* 
It  is  confined  to  cases  where  no  commissions  have  issued.     Ibid. 

25.  The  subject  matter  of  proceedings  under  the  intrusion  act  is 
widely  different  from  that  of  the  statute  of  1855.  In  cases  under 
the  intrusion  law,  courts  can  not  go  beyond  commissions  legally 
issued.  Ibid, 

26.  No  authority  is  delegated  to  the  judiciary  under  the  intrusion  act, 
to  discuss,  modify  or  abolish  the  official  returns  of  the  regular 
State  returning  officers.  Such  a  right  can  not  be  assumed  as  an 
implied  power.  Ibid. 

27.  This  court  will  take  judicial  cognizance  of  the  fact  that  on  the 
fourth  day  ot  December,  1872,  the  date  of  the  Warmoth  commis- 
sion to  Knoblock,  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therefore  that  the  issuing  of  the  commission  was 
a  nullity.  Ibid. 

28.  The  defendant  having  been  returned  by  the  legal  returning  board 
of  the  State  as  elected  judge  of  the  Fourth  District  Court  of  New 
Orleans,  and  upon  that  return  the  Acting  Governor  having  issued 
a  commission  to  him  according  to  law,  it  can  not  be  said  that  one 
holding  an  office  under  such  a  commission  has  intruded  into,  or 
unlawfully  holds  tbe  office.       8iaU  ex  rel.  Bonner  v.  Lynch,  267. 

29.  No  statute  conferring  upon  the  courts  the  power  to  try  cases  of 
contested  elections  or  title  to  office,  authorizes  them  to  revise  the 
action  of  the  returning  board.  Ibid, 

30.  The  only  power  the  courts  have  under  the  intrusion  into  office  law 
is  to  decide  if  one  or  neither  of  the  contestants  has  a  legal  title  to 
the  office,  and  the  commission  of  each  is  the  evidence  of  that  fact*. 

Ibid. 
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31.  Where  tbe  State  Assessors  have  delivered  to  the  Auditor  the 
assessment  roll  and  received  in  full  their  compensation  for  tlieir 
services,  the  contract  between  them  and  the  State  for  making  the 
assessment  is  completely  executed.  The  obligation  of  the  State  to 
pay  them  is  discharged,  and  it  can  not  afterwards  be  revived  by 
any  use  the  Auditor  might  make  of  said  roll. 

State  ex  rel.  Board  of  Assessors  v.  Orahum,  309. 

32.  Where,  on  the  fourth  of  April,  1870,  Campbell  was  elected  by  the 
Council  of  the  city  of  New  Orleans,  recorder  of  the  Sixth  District, 
the  term  of  his  appointment  being  for  two  years,  and  expiring^ 
therefore,  on  the  fourth  of  April,  1872,  and  where  Michel  was 
appointed  in  his  place,  by  the  Governor,  on  the  twentieth  of  Sep- 
tember, 1872,  and  on  the  twenty-fourth  of  September,  1872,  the 
Council  again  elected  Campbell:  Held — That,  in  a  legal  sense, 
tbe  oifice  was  vacant  on  the  fourth  of  April,  J  872,  and  Campbell 
was  only  a  tenant  thereof  at  the  will  of  the  appointing  power,  and 
that,  under  the  circumstances  of  the  case,  the  appointing  power 
was  vested  in  the  Governor,  by  the  lS77th  section  of  the  R-  S.,  and 
not  in  the  Council  of  the  city  of  New  Orleans.  The  appointment 
being  made  by  the  Governor,  there  was  no  vacancy,  and  tbe  sub- 
sequent election  by  the  Council  of  another  person,  was  the  filling 
of  a  place  which  was  not  empty. 

State  ex  rel.  Michel  v.  Campbell,  340. 

33.  This  is  a  controversy  for  the  office  of  sherifif  of  the  parish  of 
Pointe  Coupee.  The  suit  is  brought  in  plain tifTs  own  name.  He 
mistook  his  remedy.  The  proceeding  should  have  been  under  the 
*' Intrusion  Act."  It  was  not  authorized  by  act  No.  41,  of  the  acts 
of  1873.  Breux  v.  Lejenne,  364. 

34.  This  court  does  not  recognize  the  right  of  the  Attorney  General, 
whose  term  of  office  is  about  expiring,  to  make  an  agreement  so 
as  to  preclude  his  successor  from  taking  an  appeal  and  otherwise 
discharging  his  duty  to  the  State. 

State  ex  reL  Nixon  v.  Graham^  433, 

35.  An  Attorney  General  who  palpably  neglects  his  duty,  and  who 
abandons  the  interest  of  the  State  which  he  was  charged  to  pro- 
tect and  to  defend,  has  no  authority  to  make  contracts  binding  on 
his  successor  for  a  like  dereliction  of  duty.  Ibid, 

-36.  The  Attorney  General  is  not  the  State,  but  only  its  counsel.  His 
agreement  to  acquiesce  in  a  judgment  is  not  tbe  acquiescence  of 
the  State,  nor  does  it  bind  a  succeeding  Attorney  General  not  to 
take  an  appeal  where  the  time  for  appealing  has  not  elapsed. 

Ibid. 
37.   There  can  not  be,  at  the  same  time  and  in  the  same  State,  two 
valid  State  governments,  with  two  sets  of  officers. 

State  V.  McFarlandf  547. 
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^8.  Where  oertain  persoDs,  to  wit :  Morrison  and  PickeDS,  pretended, 
the  one  as  clerk  and  the  other  as  sheriff  of  the  parish  of  Caddo, 
to  hold  their  offices  and  to  exercise  the  functions  thereof  nnder 
what  they  called  the  "  McEnery  government/'  in  opposition  to  the 
authority  of  the  United  States  and  the  laws  and  decisions  of  the 
courts  of  this  State  :  Held — That  it  would  seem  to  be  absurd  to 
require  an  argument  to  show  that  parties  occupying  such  positions 
can  not  be  regarded  as  de  facto  officers  of  the  government  whose 
authority  they  contemn.  Jbid. 

'29,  No.  41  of  the  acts  of  the  Legislature,  session  of  1873,  forbids 
persons  occupying  the  position  therein  described  from  performing 
any  official  act,  and  also  prohibits  all  officers  of  the  State  from 
recognizing  them  or  giving  effect  to  their  acts.  "  Whatever  is 
done  in  contravention  of  a  prohibitory  law  is  void,  although  the 
nullity  be  not  formally  directed."    C.  C.  art.  12.  Ibid, 

40.  Every  official  act  of  Morrison  and  Pickens  is,  therefore,  null  and 
void,  if  they  be  in  the  category  of  persons  declared  to  be  usurpers 
in  the  first  section  of  act  No.  41  of  1873,  and  there  is  no  doubt 
that  they  are  in  said  category.  Ibid. 

41.  They  do  not  hold  office  by  virtue  of  any  title.  They  never  were 
declared  elected  by  the  Board  of  Returning  Officers  at  the  general 
election  of  November,  1872,  neither  have  they  been  legally  com- 
missioned. The  documents  called  commissions,  which  they  hold, 
purporting  to  have  been  issued  on  the  fourth  of  December,  1872^ 
are  absolute  nullities,  having  been  issued  in  violation  of  law. 

Ibid. 

42.  No  one  claiming  an  office  by  election  in  November,  1872,  could 
have  been  commissioned  except  by  acting  Governor  Pinchback  or 
by  Governor  Kellogg,  inasmuch  as  Governor  Warmoth  was  sus- 
pended by  being  impeached  by  the  House  of  Representatives 
before  the  promulgation  of  the  returns  of  the  election  by  the 
Returning  Board,  and  his  trial  was  discontinued  in  consequence 
only  of  the  expiration  of  his  term  of  office.  Ibid, 

43.  No  one  shall  exercise  the  functions  of  an  elective  office  by  virtue 
of. an  election  unless  he  has  been  declared  elected  according  to 
existing  laws ;  and  in  cases  where  the  law  requires  the  officers  to 
be  commissioned,  until  such  commissions  shall  have  been  issued. 
Neither  of  these  prerequisites  was  observed  in  this  case.      Ibid, 

44.  The  acts  of  Morrison  and  Pickens  in  assuming  to  act  as  the  sheriff 
and  clerk  of  Caddo  after  the  promulgation  of  the  law  aforesaid, 
were  in  flagrant  violation  and  contravention  of  its  statutory  pro- 

'  visions.  Such  acts  are  crimes,  and  consequently  can  have  no  legal 
effect.  Those  who  themselves  have  violated  the  law  by  recogniz- 
ing such  pretended  officers,  must  suffer  the  consequences  of  their 
■disobedience.  Ibid, 
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45.   The  pretended  official  acts  of  Morrison  and  Pickens  are  nallities^ 
and  therefore  the  bond  wliich  is  the  bnsis  of  this  suit,  as  well  as^ 
the  proceedings  had  in  the  case  while  Morrison  and  Pickens  were 
pretending  to  act  as  clerk  and  sheriff,  are  null  and  void.       Ibid, 
See  Laws  and  Statutes,  No.  21 — Banker  v.  Durand,  511. 
See  Laws,  No.  ^—^State  ex  reL  Itichardson  v.  Graham,  73. 
See  Governor,  No.  12 — State  ex  rel,  Dayries  v.  Yoistj  396. 
PLEADINGS. 

1.  Where  judgment  in  solido  being  rendered  against  Wallace  &. 
Cho^pin  with  vendor's  privilege  on  a  certain  lot  of  machinery 
sequesten'd  in  the  liands  of  said  firm,  but  released  on  bund,  aud 
after  release  sold  to  Choppin  &  White,  successors  to  the  former, 
an  appeal  was  granted  to  Wallace  &  Choppin  and  no  bond  was 
given  by  said  firm,  but  by  Choppin  alone  for  a  suspensive  appeal; 
and  pending  the  appeal,  the  parties  who  had  obtained  judgment 
against  Wallace  &  Choppin  issued  execution  and  seized  the  prop- 
erty released  on  bond  as  aforesaid,  which  execution  was  injoined 
by  Choppin  &  White:  Held — That  in  answer  to  the  injunction 
suit,  no  averment  or  proof  of  simulation  having  been  made,  the 
party  in  possession  under  a  title  could  not  be  proceded  against  in 
this  indirect  manner.      Choppin  &  White  v.  Blanc  &  Legeiidre,  35. 

2.  In  this  case  the  defendant  resisted  the  payment  of  articles  of  fni- 
niture  which  she  admitted  to  have  bought,  on  the  ground  that 
they  had  been  sold,  delivered  and  put  up  by  plaintiffs'  father, 
under  whom  they  claimed,  for  the  express  purpose  of  enabling  her 
to  fit  up  and  keep  a  house  of  prostitution,  w^hich  transaction  ahe 
alleged  to  be  reprobated  by  law,  contrary  to  good  morals  and 
therefore  of  a  nature  not  to  be  enforced  by  the  court:  Ileld — That 
the  defendant  could  not  be  permitted  to  avoid  the  payment  of  a 
debt  by  pleading  her  own  infamy,  ior  reasons  a^ssigned  in  a  similar 
case  lately  decided — Hubbard  i\  Moore,  24  An.  p.  591. 

Sampson  Brothers  v.  Kate  Towmaidt  78. 

3.  Where  A  as  assignee  of  B  sued  C  on  an  open  account,  and  C 
alleged  in  answer  that  he  had  deposited  w^ith  B  a  large  sum  of 
money  before  the  transfer  to  A,  which  had  not  been  accounted  for,, 
and  pleaded  compensation :  Held — That  C,  under  the  pleadings, 
did  not  owe  B  the  amount  set  out  in  the  account  sued  on;  that  he 
could  transfer  to  A  only  such  rights  as  he  possessed;  that  compen- 
sation took  place,  and  that  C  should  have  the  opportunity  to  show 
it.  Adams  v.  Webster ^  117.  • 

4.  Under  sections  2595,  2605,  R.  S.,  relative  to  contested  elections 
and  the  whole  tenor  of  the  intrusion  law,  defendant  in  the  court 
below,  and  relator  here  on  application  for  a  mandamus,  could 
waive  the  delay  for  answering  and  have  a  day  designated  for  trial 
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withont  waiting  until  issue  was  joined  by  said  answer.  Whether 
the  nature  of  the  defense  developed  in  the  answer  when  filed 
would  have  authorized  a  continuance  on  behalf  of  the  plaintiff  is 
not  a  question  in  this  case.  If  the  plaintiff  is  debarred  from  ask- 
ing for  a  jury  to  be  summoned  and  for  a  continuance  to  that  effect, 
it  is  by  his  own  fault.  There  was  no  legal  and  valid  reason 
for  continuing  the  case  as  was  done,  and  the  plaintiff  had  no  right 
to  a  trial  by  jury  as  was  accorded  to  him,  inasmuch  as  he  did  not 
ask  for  one  in  his  petition  and  procured  the  discharge  of  a  jury 
'  that  was  present,  to  whose  sufQciency  and  competency  as  jurors 
no  objection  was  made,  and  by  whom  the  defendant  in  the  court 
belbw  and  relator  here  expressed  a  willingness  to  have  his  case 
tried  Immediately.  Plaintiff's  subsequent  application  for  a  jury 
was  obviously  ior  delay.  The  law  makes  this  class  of  cases  sum- 
mary in  form  of  proceeding.  For  these  reasons  the  mandamus 
prayed  for  is  made  peremptory,  and  the  judge  a  qw>  is  ordered  to 
«et  down  relator's  case  for  trial  by  preference  over  all  other  cases 
and  without  a  jury  on  the  second  day  of  the  regular  term  of  his 
«ourt,  April  8,  1873,  and  to  have  notice  thereof  immediately  given 
-to  the  parties. 

State  ex  rel.  Pintado  v.  Judge  Fifteenth  Judicial  District,  149. 

5.  The  plea  of  payment  admits  the  existence  of  the  debt,  whose  con- 
tinuance will  be  presumed  unless  the  defendant  makes  good  his 
plea.  Landry  v.  JDeUw  etah^  181. 

6.  It  is  no  defense  to  a  suit  to  plead  that  the  plaintiff  had  said  to  the 
defendant  that  he  would  discontinue  his  suit  if  some  other  creditor 
would  do  the  same.  Such  a  promise  would  neither  discharge  the 
debt  Dor  bar  the  action,  because  an  agreement  without  consider- 
ation is  not  obligatory. 

Broaddus  et  al,  v.  Nolley  et  aL,  184. 

7«  Where  in  a  suit  to  erase  the  mortgage  of  a  third  party,  said  party 
alleged  that  the  mortgaged  property  had  never  been  individually 
owned  by  the  debtor  of  the  plaintiffs,  and  that,  even  if  it  had  been 
the  property  of  said  debtor,  which  was  expressly  denied,  the  mort- 
gage was  binding  and  operative,  and  that  no  valid  reason  existed 
in  law  to  have  it  canceled :  Held — That  the  two  pleas  were  not 
contradictory,  and  that  the  judge  a  quo  erred  in  ruling  defendant 
to  elect  between  them,  because  it  was  competent  for  the  party  to 
prove  that  the  property  seized  not  belonging  to  the  debtor  of  the 
plaintiffs,  they  had  no  right  or  interest  to  inquire  into  the  validity 
of  the  mortgage  resting  on  it ;  and  because  it  was  also  competent 
for  said  tliird  party  to  establish  at  the  same  time  that  the  mortgage 
in  his  favor  was  valid. 

Northern  Bank  of  Kentucky  v.  Police  Jury  ofPointe  Ooupee^  185. 
49 
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8.  Wbere  iihe  plea  of  prescription  is  filed  in  this  court,  jastioe  reqaires 
tbM  the  oaae  ubM  be  remanded,  at  the  prayer  of  the  plaintiff,  in 
order  that  he  may  have  an  opportunity  of  introducing  evidenee  to 
interriipt  the  prescription.  Taylor  v.  Woodward  et  al,  212. 

9k  An  ioterventioii  can  not  be  sustained  where  the  demand  is  not 
ificidentol  to  the  main  action  aiid  where  the  intervenor  neither  joins 
the  plaintiff  in  claiming  the  same  thing,  or  any  thing  conofcted 
with  it,  nor  unites  with  the  deU'iidant  in  resinnng  the  claim  of  the 
plaintiff,  nor  claims  a  privilege  on  the  proceeds  of  any  thing  which 
has  been  sold,  or  pretends  to  be  the  owner  of  tlie  thing  which  has 
been  seized.  Moreau  v.  Moreau,  214. 

10.  The  creditors  of  a  suceet^sion  have  no  right  to  intervene  nn  pro- 
ceedings by  the  heirs  to  compel  an  administrator  to  render  his 
accounts*  Ibid. 

11.  Where  the  demand  of  an  intervenor  does  not  grow  out  of  the 
principal  action  and  is  not  specially  permitted  by  law,  it  must  be 
dismiaeed.  Ibid, 

12.  Where  the  rights  of  the  plaintiff  had  neither  been  ascertained,  nor 
could  be  ascertained  until  a  settlement  of  his  mother's  succession 
had  been  had,  he  must  prove  this  settlement,  and  then  sue  for  a 
partition^  Ibid, 

13«  An  injanction  will  not  be  set  aside  for  irregularities  when  it  ap- 
pears from  the  face  of  the  papers  tliat  another  would  be  issued. 

Dupre  V.  Swafford,  222. 

14.  Where  it  was  pleaded  that  an  injunction  ought  to  be  dissolved, 
because  the  party  applying  for  it  as  tutrix  set  forth  in  her  petition 
grounds  which  could  have  been  urged  in  the  defense  to  a  petitory 
action  against  her  individually :    Held — That  the  plea  is  not  valid. 

IHd. 

15.  Where  an  exception  to  the  suit  was  filed  on  the  ground  that  the^ 
heir  had  been  put  in  possession  of  the  property  and  the  adminis- 
tratrix could  not  be  sued,  and  where,  on  said  plea,  the  exception 
as  to  the  administratrix  was  sustained,  and  the  case  was  tried  as 
to  the  heir :    Held — That  the  suit  should  have  been  dismissed. 

Martin  v.  Cannon,  225. 

16.  A  party  should  not  be  listened  to,  when  urging  technical  irregu- 
larities in  the  proceedings  to  which  he  was  himself  a  party,  in 
order  that  he  should  enrich  himself  at  the  expense  of  others. 

State  ex  rel.  Bach  v.  Louisiana  Levee  Company ,  228. 

17.  Where  the  defendant  was  sued  for  two  mortgage  notes  left  with 
him  on  deposit,  and  required  to  restore  them  or  pay  the  full 
amount  thereof:  Held — Tliat  defendant  disclaiming  any  owner- 
ship of  said  notes  and  having  no  personal  interest  in  them,  has  no- 
defense  to  set  up  for  himself,  and  has  no  right  to  plead  one  for  a 
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third  party  and  ask  the  court  to  pass  upon  a  qaestion  that  would 
not  be  binding  if  decided  for  or  against  that  person. 

Ducros  V.  GotUcJudlCy  233. 

18.  The  pTnintifT  having  alleged  a  final  settlement,  can  not  go  behind 
it  and  demaml  the  investigatiou  and  adjustment  of  the  afifairs  of 
the  partnernhip.  B<-Rides,  it  could  not  be  done  in  this  suit,  which 
is  for  a  specific  sum.  Job  v.  ffeuer,  279. 

19.  Where  th<*  allegations  and  the  prayer  of  the  petition  and  the 
evidence  adduced  make  it  clear  that  the  action  is  predicated  upon 
a  contract,  the  plaintiff  can  not  recover  on  a  quantum  meruit. 

Mazureau  dt  Hennen  v.  Morgan,  281. 

20.  Where  the  plaintiff  prayed  lor  a  mandamus  to  compel  the  Auditor 
to  issue  to  )iim  warrants  on  the  State  Treasary  for  compensation 
for  mortgages  recorded  by  him  under  the  section  67  of  act  42  of 
J 87],  at  the  rate  of  $1  50  per  each  mortgage*  in  accordance  with 
the  roll  wliich  lie  had  iurniBhed  to  the  Auditor,  and  which  is  in  the 
Auditor's  possession :  Held — That  there  is  nothing  in  the  record 
showing  that  the  amount  claimed  exceeds  five  hundred  dollars  and 
vests  jurisdiction  in  this  court.  It  may  be  above  or  below  that 
sum.  The  jurisdiction  of  the  court  must  be  apparent  from  the 
pleadings.    It  can  not  be  guessed  at. 

State  ex,  JRecorder  of  Mortgages  v.  Clinton,  285. 

21.  Where  the  exception  was,  that  plaintiff,  having  claimed  in  her 
first  petition  only  one-half  of  the  commission  allowed  by  law  to 
executors,  could  not,  in  a  supplemental  one,  claim  the  whole  com- 
mission :  Held — That  she  had  the  right  to  amend  her  pleadings, 
and  that  the  exception  could  not  be  maintained. 

Hale  V.  Salter,  320. 

22.  Where  the  plaintiff  in  execution  contended  that  the  builder's 
privilege  was  lost  by  the  sale  of  the  property  in  mass :  Held — 
That  said  plaintiff,  who  proceeded  with  the  sale  in  block,  notwith- 
standing the  third  opponent's  application  for  a  separate  appraise- 
ment, onglit  not  to  be  heard  setting  up  such  a  defense.  He  ought 
not  to  benefit  by  his  own  wrong. 

City  of  Baltimore  v.  Parlange,  335. 

23.  The  third  opponent,  having  claimed  part  of  the  proceeds,  has  no 

right  to  demand  that  the  sale  be  treated  as  an  absolute  nullity. 

Besides,  it  could  only  be  set  aside  in  a  direct  action. 

Ibid, 

24.  Where  the  plaintiff,  in  a  suit  against  D,  sei£ed  certain  bales  of  cot- 
ton by  attachment,  in  the  hands  of  A,  to  whom  the  cotton  had 
been  shipped,  and  A  intervened,  and  alleged  he  had  privilege  on 
said  cotton  for  advances  to  make  it  and  for  charges  paid  on  the 
same,  which  was  in  his  possession,  and  D  bonded  the  property 
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after  the  iDtervention  of  A:  Held — That  the  intervention  and 
third  opposition  could  not  be  excepted  to  as  premature.  The  in- 
tervention could  not  be  considered  as  dismissed  by  the  bonding. 
The  bond  remained  in  lieu  of  the  property  seized  and  released. 

Cas8  dt  DowUng  v.  Bauark^  353. 

25.  The  intervention  could  only  be  made  while  the  suit  was  pending; 
and  there  is  no  good  reason  why  the  third  opposition  should  not 
be  made  at  the  same  time,  in  order  that  the  relative  rank  of  the 
contesting  creditors  should  be  settled  in  one  suit.  Ibid, 

26.  The  ph^a  that  an  agent  had  no  right  to  stipulate  the  solidarity  of 
the  obligation  sued  on,  is  a  matter  of  special  defense,  which  should 
have  been  set  up  in  defendant's  answer.  It  can  not  be  urged  in 
error  to  a  judgment  rendered  and  contirmed  by  default. 

Oantt  V.  Eaton  et  al.,  507. 

27.  Nothing  can  be  assigned  as  an  error  of  law  which  could  have  been 
cured  by  evidence  legally  given  at  the  trial. 

Succession  of  Bailey y  580. 

28.  An  assignment  of  errors  in  this  court  can  not  cure  the  omission  of 
the  appellants  to  make  opposition  and  present  regularly  the  issues 
of  fact  which  they  desire  adjudicated.  Ibid, 

29.  The  grounds  for  opposing  the  judgment  placed  on  the  tableau  are 
such  as  should  have  been  presented  belore  its  rendition,  and  can 
not  be  urged  in  this  procec  ding.  If  the  heirs  are  injured  by  the 
failure  of  the  administrators  to  set  up  those  grounds,  there  is  a 
remedy  at  the  proper  time  and  before  the  proper  tiibunal.  Their 
prayer  to  amend  the  judgment  can  not  be  heard,  because  they  are 
appellees.  Succession  of  Eart,  583. 

90.  Where  there  is  a  discrepancy  between  the  allegation  and  the  docu- 
ment made  part  of  the  petition,  the  latter  controls. 

Matthews  v.  Williams^  585. 

31.  Where  the  plaintiff  brought  suit  in  his  own  name  on  a  promissory 
note  drawn  payable  to  his  wife  or  bearer,  and  which  was  executed 
by  defendant  for  the  price  of  certain  lands,  purcliased  by  him  from 
the  wife,  the  same  being  her  paraphernal  property,  and  where  it 
was  contended  on  the  part  of  the  defendant  that  the  facts  In  the 
case  showed  that  the  plaintiff  did  not  have  the  administration  of 
the  wife*s  property;  and  it  was  contended,  on  the  other  part,  that 
this  was  not  a  real  action,  and  that  by  article  107  of  the  Code  of 
Practice  the  plaintiff  in  this  case  had  the  right  to  sue  for  the  debt 
due  his  wife:  Held — That  the  ground  assumed  by  plaintiff  is  cor- 
rect|  and  that  the  fact  that  the  husband  brought  the  suit  would 
seem  to  imply  that  he  was  administering  the  wife's  paraphernal 
property.  Morton  v.  Copeland,  592. 
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32.  The  defense  set  up  that  there  is  defect  in  the  title  to  the  land 
forming  the  consideration  of  the  note  sued  upon  can  not  be  ad- 
mitted, inasmuch  as  defendant  does  not  allege  in  his  answer,  or 
show  by  testimony,  that  he  has  ever  been  threatened  with  evic- 
tion,  or  that  he  has  ever  been  disturbed  in  his  possession.    Ihid, 

Ske  Mortgage,  No.  14 — Pipes  v.  Narsworthy,  557. 

See  Action — Chavanne  v.  Frizola,  76. 

See  Evidence,  Nos.  10, 11. 

See  Compensation,  No.  1 — Adams  v.  Webster,  1 17. 

See  Injunction,  No.  7 — Lee  v.  Packard,  397. 

See  Jurisdiction,  No.  8 — Thibodeaux  v.  Yoorhiesj  478. 

PRACTICE. 

1.  It  can  not  be  contended,  on  the  part  of  defendant,  that,  inasmuch 
as  when  the  judgment  was  rendered  and  notice  thereof  served  at 
her  domicile,  she  was  absent,  or  had  gone  out  of  the  parish,  it  was 
necssary  to  appoint  an  attorney  upon  whom  the  service  of  the 
notice  of  judgment  should  have  been  made. 

ffolbrook  V.  Bronson,  51. 

2.  The  appointment  of  persons  to  represent  partitas  to  a  suit  should 
be  made  with  caution  aud  in  cases  clearly  designated.  Ibid 

3.  The  judgments  in  this  case  appointing  a  testamentary  tutor  and 
the  mother  of  minors  their  natural  tutrix,  were  not  absolute  nulli- 
ties and  can  not  be  attacked  collaterally. 

Succession  of  Pinnijer,  53. 

4.  The  title  to  property  can  not  be  attacked  collaterally,  aud  where 
a  judgment  creditor  seizes  property  as  belonging  to  his  judgment 
debtor,  but  the  title  to  which  stands  in  the  name  of  another,  he 
assumes  the  burden  of  showing  simulation. 

Pierce  v.  Clark  and  Sheriff,  111. 

5.  A  motion  for  a  new  trial  can  not  be  refused  '*  with  a  view  of  allow- 
ing the  Snpreme  Court  to  pass  upon  the  rights  of  the  parties,  under 
the  conviction  that  it  is  more  than  useless  to  put  the  parties  to 
additional  and  unnecessary  expense  by  submitting  tlie  case  to 
another  jnry  which  would  be  composed  as  the  one  which  tried  the 
case  under  existing  laws."  This  mode  of  proceeuing  and  such 
strictures  made  in  advance  on  the  jury  to  wliicii  it  might  be  sub- 
mitted, can  not  be  sanctioned.  Adams  v.  Webster,  113. 

6.  Where  the  judge  in  a  lower  court  is  satisfied  that  the  verdict  of  a 
jury  is  wrong,  it  is  his  duty  to  grant  a  new  trial  and  not  indirectly 
deprive  the  party  of  a  trial  by  jury,  by  rendering  what  he  believes 
to  be  an  improper  and  unjust  judgment  with  the  view  of  having 
it  revised  on  appeal.  It  might  be  that  the  verdict,  on  a  second 
trial,  would  prove  satisfactory  to  both  parties.  Ibid. 
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7.  Where  a  motion  as  to  the  disqualificatioDS  of  a  grand  jaror,  whi<di 
rested  on  questions  of  facts,  was  oveiruled^  and  do  bill  of  excep- 
tions taljen :  Held — That  the  court  could  not  look  into  the  correct- 
ness of  the  ruling,  not  having  jurisdiction  of  facts  Id  criminal 
causes.  State  v.  Branch,  115. 

8.  Where,  before  sentence  was  passed,  a  motion  was  made  on  behalf 
of  the  defendant  in  arrest  of  judgment,  on  the  ground  that  the 
drawing  of  the  grand  jury  was  illegal,  as  shown  by  the  minutes  of 
the  court,  and  where,  on  the  trial  of  said  motion,  the  minutes 
were  allowed  to  be  corrected  and  a  bill  of  exceptious  taken  thereto: 
Held — That  the  minutes  can  at  any  time  be  corrected  to  make 
them  correspond  with  the  truth,  and  being  under  the  eye  of  the 
judge,  who  by  law  takes  part  in  the  proceeding,  no  evidence  ia 
necessary.  Ibid. 

9.  Where  a  judgment  by  default  was  entered  before  the  delay  required 
by  law  had  expired,  it  will  not  be  nlaintained  as  valid  on  the 
ground  that  it  was  not  made  final  until  after  the  usual  delays  and 
that  the  defendant,  having  thereby  suffered  no  injury,  can  not 
complain.  Hart  dt  Co.  v.  Ifixon  &  Co.,  133. 

K).  The  words  ** ordinary  course  of  practice"  mean  that  the  course 
which  is  positively  commanded  by  the  law  shall  be  pursued. 

Ibid. 

11.  There  is  no  difference  between  entering  a  default  a  day  too  soon 
and  confirming  a  default  a  day  too  soon.  One  delay  is  as  impera- 
tive as  the  othi*r.  ibid, 

12.  There  is  no  issue  joined  when  the  judgment  by  default*  has  been 
improperly  entered,  and  the  judgment  in  confirmation  has  nothing 
to  rest  upon.  Ibid, 

13.  There  in  no  statutory  provision  of  law  requiring  direct  action 
against  the  sheriff  to  compel  him  to  comply  with  what  tlie  plaintiff 
considers  his  adjudication,  and  to  fix  the  respective  rights  uf  per- 
sons holding  mortgages  on  the  property  sold  under  execution. 
The  practice  has  always  been  to  proceed  by  rule,  and  this  practice 
has  been  expressly  recognized  by  the  decisions  of  tliis  court. 

Blair  <&  Co.  v.  Taylor  ei  al.,  144. 

14.  A  mortgage  creditor  has  no  right  to  injoin  the  sale  of  his  debtor's 
property  for  want  of  notice  of  the  application  for  the  order,  when 
tlie  sale  was  ordered  to  pay  creditors  having  a  higher  rank,  or  a 
preference  over  him.  Wells  v.  WelU,  194. 

15.  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference  intervened,  and  joining  in  the  defense  made  by  the 
executor  of  an  estate  against  the  injunction  issued  at  the  prayer 
of  a  creditor  of  an  inferior  rank,  asked  that  the  judgment  be  so 
amended  as  to  allow  them  twenty  per  cent,  dami^ea  on  their 
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claims:  Held— That  they  were  not  entitled  to  any  kkoreaA^  of  the 
amounts  allowed  them  respectively  on  the  exeoiitor'fl  tablean.  No 
act  of  one  creditor,  however  illegal,  can  be  the  baits  f^t  enlarging 
the  claims  of  other  creditors  against  the  eommnn  diBbfiot,  lAie  %vtt^ 
cession .  Bnt  the  plaintiff,  who,  by  injoining,  has  illegally  ebstrncted 
the  sale  provoked  by  the  executor,  is  liable  to  the  succession  for 
damages,  and  the  prayer  of  the  executor  for  an  amendment  of  the 
judgment  should  be  granted.  Ibid, 

16.  The  vendee  evicted  of  the  property  by  the  foreclosure  of  a  prior 
mortgage  containing  the  pact  de  non  alienando  is  not  bound  to  de- 
fend the  executory  proceeding  or  to  give  notice  thereof  to  the 
vendor.  The  undertaking  of  the  purchaser  is  to  pay  the  price; 
that  of  the  vendor  is  to  maintain  the  title  and  the  possession. 

Ball  et  al.  v.  Estate  of  Sharpley  Oweny  195. 

17.  This  court  can  go  behind  the  judgment  of  the  court  a  qua  to  see 
when  tlie  obligations  sued  on  arose  between  the  parties. 

Bohert  v.  Coco,  199 

18.  '^If  one  demand  less  than  is  due  him,  and  do  not  amend  his  peti- 
tion in  order  to  augment  hi^  demand,  he  shall  lose  the  overplus.'* 
C.  P.  art.  156.  Stafford  v.  Stafford,  223. 

19.  Where  the  defendant,  after  pleading  to  the  merits,  made  a  recon- 
ventional  demand,  and  the  judge  refused  to  fix  the  cause  for  trial 
unless  the  deiendant  should  give  security  for  costs:  Held — ^Thal 
there  is  no  known  law  or  practice  which  could  Justify  his  c^ttdnct, 
and  that  none  had  been  referred  to  by  said  jadge* 

State  ex  rel.  Nelson  v.  Jtkdge  of  the  Sixth  IHstriet  Oourtf  parish  of 
Orleans,  227. 

20.  The  proceeding  by  rule  is  not  new  usder  the  laws  of  this  State, 
and  whenever  the  Legislature  authorizes  it,  that  aammary  form  of 
remedy  may  be  adopted  by  litigants,  and  the  want  of  citation  or 
notice  can  not  be  pleaded  by  defendant.  The  delay  allowed  to 
answer  would  undoubtedly  be  extended  by  the  eourt^  on  proper 
application,  if  insufficient. 

State  ex  reh  Morgan  r.  Kewnard,  238. 

21.  The  penalty  for  not  producing  books  and  papers  in  obedience  to  a 
suhpena  duces  tecum,  is  not  imprisonment  for  contempt.  The  con- 
sequence of  the  disobedience  is,  that  the  party  who  has  obtained 
the  >ubpena  has  the  right  to  ask  that  the  facts  which  he  states  in 
his  affidavit  for  the  subpena  be  taken  as  proved. 

Columbia  Fire  Company  No,  5  y.  FwreeUi  283. 

22.  Where  the  books  called  for  were  produced  on  the  day  of  the  trial, 
and  the  defendant  did  not  then  move  for  a  continuance  in  order  to 
allow  him  time  to  examine  them,  but  simply  objected  to  going  to 
trial:    Held — That  this  was  not  sufficient.    He  should  at  least 
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have  Buggested  to  the  court  that  he  waa  deprived  of  some  right,  or 
that  an  examination  of  the  books  was  necessary  to  enable  him  to- 
make  out  his  case.  Ibid, 

23.  It  is  a  rule  of  court,  long  since  established,  that  unless  personal 
service  has  been  made  upon  a  witness,  no  attachment  to  compel 
his  attendance  will  be  granted.  State  v.  Allemand,  525. 

24.  No  postponement  or  continuance  will  be  granted  unless  accom- 
panied by  proof  of  due  diligence.  Ibid. 

25.  Where  the  administrator  and  the  opponent  to  the  tableau  of  dis- 
tribution by  said  administrator  have  filed  a  written  agreement  to 
have  the  judgment  dismissiog  the  opposition  rev^ersed,  and  to 
reinstate  the  opposition,  and  to  remand  the  case  to  be  tried  on  its 
merits :  Held — ^Tbat  this  can  not  be  done  without  the  consent  of 
all  the  parties  interested,  several  of  whom  are  not  before  the 
court,  and  that  the  case  must  be  continued  to  have  the  creditors 
on  the  tableau  cited  according  to  law. 

Succession  ofBamerOf  534. 

26.  An  intervener  is  entitled  to  the  delay  necessary  for  service  of 
citation  and  putting  the  intervention  at  issue. 

Sandel  v.  Douglas,  564 
See  Citation,  No.  3 — Bell  v.  Short,  312. 

PAYMENT. 

1.  Where  a  commercial  firm,  the  payees  of  two  promissory  notes,  due 
respectively  in  1862  and  1863,  instituted  in  April,  1870,  suit  against 
the  indorser  thereof,  and  where,  on  the  payment  thereof  being 
established  by  notarial  act,  plaintiffs  attempted  to  prove  that  it 
was  made  in  Confederate  notes,  and  contended  that  said  payment 
was  in  violation  of  the  non -intercourse  laws,  having  been  made  at 
Shreveport,  within  the  Confederate  military  lines,  to  one  oi  the 
plaintiffs,  who  was  a  resident  of  New  Orleans,  then  within  the 
Federal  lines,  and  whose  authority,  therefore,  to  represent  the 
firm  as  its  agent  ceased  to  exist :  Held — That  whatever  might  be 
said  of  the  acts  of  the  said  party  in  going  through  the  prohibited 
lines,  and  its  legal  effects  upon  any  contracts  of  his  own  or  his 
firm,  said  firm,  or  any  one  of  its  members,  can  not  now  invoke  the 
illegality  of  the  said  payment,  or  enforce  a  second  payment.  They 
can  not  be  heard  to  urge  their  own  unlawful  conduct  to  their  own 
benefit.  The  payment  under  such  circumstances  must  be  held 
binding  upon  both  plaintiffs.  Sogers  et  al,  v.  Oibbs,  563. 

See  Judgmeht,  No.  22 —  Winston  v.  Nunez,  476. 

No.  36 — Quidry  v.  Jeanneaud,  634. 
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PARTITION. 

See  Succession,  No.  6 — Sevier  v.  Sargent,  220. 
See  Marriage,  No.  9— Zee  v.  Packard^  397. 

PROMISSORY  NOTES. 

See  Bills  and  Promissort  Notes. 

PARTNERSHIP. 

1.  The  prescription  of  three  years  set  ap  against  a  suit  for  settlement 
of  the  affairs  of  a  partnership  is  not  applicable  when  no  settle* 
ment  of  its  business  and  no  adjustment  of  the  liabilities  of  the 
copartners  among  themselves  have  taken  place. 

Benoiat  et  al.  v.  Markey  et  aL,  59. 

2.  In  the  case  of  a  dormant  or  secret  partner,  although  credit  is- 
manifestly  given  only  to  the  osticnsible  partner,  no  other  party 
being  known,  yet  it  is  not  deemed  an  exclusive  credit,  but  is  bind- 
ing upon  all  for  whom  the  partner  acts,  if  done  in  their  business 
and  for  their  benefit.  Botidreaitx  v.  Martinez  et  aL,  167. 

3.  The  creditor  is  not  affected  by  the  State  of  affairs  between  the 
partners  inter  ae,  A  deceit  or  fraud  between  them  has  nothing  to 
do  with  their  obligations  towards  third  persons  who  are  not  party 
to  it.  Ibid, 

4.  The  circumstance  that  a  woman  is  the  concubine  of  her  male 
partner,  does  not  deprive  her  of  an  action  for  tlie  settlement  of 
affairs  and  a  pari  icipation  in  profits  derived  from  capital  and  labor 
which  she  contributed,  though  much  of  the  property  claimed  is 
real  estate  standing  in  the  copartner's  name  alone,  and  had  never 
stood  in  her's.  Malady  v.  Makbdy,  448. 

5.  The  fact  of  the  social  relations  which  Mary  B.  Caldwell,  one  of 
the  defendants  in  this  case,  has  chosen  to  assume,  can  not  deprive 
her  of  what  justly  belongs  to  her.  She  should  be  allowed  to  place 
her  capital  and  industry  against  the  capital  and  industry  of 
William  Malady,  her  paramour  and  cop:irtner,  and  the  property 
purchased  during  the  time  they  have  been  living  and  working 
toge.ther,  should  be  declared  property  in  which  they  have  a  joint 
interest;  one- half  of  it  should  be  decreed  to  be  the  property  of 
William  Malady,  and  said  half  to  belong  to  the  community  which 
existed  between  himself  and  his  lawful  wife,  Mary  Malady. 

Ibid. 

6.  Were  it  admitted  that  a  partner  can  shield  himself  from  responsi- 
bility by  publishing  that  he  will  not  be  responsible  for  debts  con- 
tracted by  his  copartners  in  the  interest  of  their  common  venture, 
still  the  notice,  even  if  sufficient,  must  be  brought  home  to  the 
party  who  contracts  on  the  responsibility  of  the  firm.  His  telling 
his  partners  that  he  would  not  be  responsible,  does  not  affect  the 
plaintiff,  who  was  not  noticed.  Drum  v.  Hanna  et  a{.,  645- 
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7.  UDder  such  ckcanifttaiicefl,  a  oopartDer^  who  Atood  hf  and  saw, 
without  objeetioB8,  a  wofk  done  which  was  neceasary  for  tbe  pro- 
secution of  the  busiuess  in  which  he  was  engaged,  is  bound  to  ptaj 
for  it.  IbicL 

PRESCRli^TION. 

1.  The  prescription  of  three  years  set  up  against  a  suit  for  settlement 
of  the  aiTnirs  of  a  partnership  is  not  applicable  when  no  settlement 
of  its  business  and  no  adjustment  of  the  liabilities  of  the  copart- 
ners among  themselves  have  taken  place. 

Benoiat  et  al.  v.  Markey  et  ah,  59. 
'2.  Article  613  of  the  Code  of  Practice,  concerning  prescription, 
clearly  refers  to  a  judgment  in  a  eonteaied  suit,  but  which  has  been 
obtained  through  fraud,  or  because  the  defendant  had  lost  the 
receipt  given  by  the  plaintiff.  Article  1994  Civil  Code  applieA  to 
acts  made  in  fraud  of  creditors.  Fuentes  v.  Oatn^,  85. 

2,  The  validity  of  a  probated  will  is  immaterial  to  third  parties  until 
they  are  disturbed  under  it  in  the  possession  of  their  property,  and 
prescription  against  them  oould  not  .begin  to  run  until  the  cause 
of  action  had  arisen;  nor  can  prescription  run  against  one  in 
possession.  Ihid. 

4.  A  judgment  of  nonsuit  based  upon  tlie  mere  failure  of  a  plain ttflf 
to  appear,  can  not  be  regarded  as  a  voluntary  abandonment  of  the 
claim.    The  suit  was  sufftcint  to  interrupt  prescription. 

Loeke  V.  Barrow,  118. 

•5.  Where  it  was  contended  that  two  judgments  were  not  properly 
revived,  only  one  petition  for  revival  thereof  being  filed,  and  in 
one  judgment  the  revival  of  said  judgments  being  decreed: 
Held — That  the  prescription  of  the  judgments  was  properly  inter- 
rupted, because  citation  was  served  personally  within  ten  years. 
Whether  the  application  was  made  in  one  petition  or  in  two  is 
immaterial.  Th«'  decree  of  revival  for  both  judgments  was  ren- 
dered contradictorily  with  the  defendant,  who  was  personally  cited 
within  ten  years.  There  is  no  law  requiring  this  decree  arresting 
prescription  to  be  registered.         CarroU  et  al.  v.  8eip  et  oL,  141. 

6.  Where  the  plea  of  prescription  is  filed  in  this  court,  justice 
requires  that  the  case  shall  be  remanded  at  the  prayer  of  the 
plaintiff,  in  order  that  he  may  have  an  opportunity  of  introducing 
evidence  to  interrupt  the  prescription. 

Taylor  V.  Wood/ward  et  al.j  212. 

7.  Where  a  final  judgment  was  rendered,  on  the  twelfth  of  April, 

1869,  against  Juilliard,  in  the  case  of  Juilliard  t?.  Rogay,  in  which 

Juilliard  had  caused  Rogay  to  be  arrested  on  the  ground  of  his 

diieparting  permanently  from  the  State  without  leaving  therein 

•sniS^oient  property  to  satisfy  the  demand  of  his  oreditor:  Held — 
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That  the  prescidptiou  of  one  year  oftn  not  be  opposed  by  the  Burety 
on  JniUittrd's  arrest  bond  against  a  suit  iustitated  b.v  Rogay  on 
ithe  fourth  of  Dt* cember,  lSiR9,  to  recover  damages  for  bis  unlawful 
arrest  iu  NoTeniber,  1865,  beeaase  -bis  right  of  action  did  not  accrue 
'OBtil  the  Anal  judgment  in  bis  favor  wm  rendered.  BesideSi  it  is 
uot  an  action  arising  £X  ddieio.  It  is  a  sait  upon  a  bond.  It  is  an 
•obligation  entered  into  by  tbe  signers  thereof,  and  can,  therefore, 
be  considered  only  as  an  obligation  to  be  prescribed  by  the  laws 
regulating  the  preset  iption  of  obligations,  and  not  by  the  laws 
regulating  tlie  prescnption  of  actiona  for  damages  arising  from  the 
commission  of  offenses  or  quasi  offenses. 

,  Bogay  v.  JuilUardf  905. 

"S,  The  action  iigainst  the  sureties  of  a  sheriff  lor  money  collected  by 
him  and  uot  ac/couoted  for  to  the  party  entitled  to  it,  is  barred  by 
the  prescription  of  two  years.  Revised  Statutes  of  1870,  section 
2d  J  6.  Eugh  v.  Hernandez,  860. 

9.  The  law  has  not  given  Uie  sumivary  remedy  by  rule  against  sure- 
ties on  a  slieriff^s  bond,  and  where  the  rule  was  made  absolute, 
and  in  a  subsequent  action  of  nullity,  said  judgment  was  set  aside 
on  the  ground  that  no  citation  had  been  served  on  the  parties,  the 
prescription  of  two  years  was  not  interrupted  by  the  instituting 
of  such  a  proceeding  against  the  parties.  Ibid, 

10.  Where  the  action  is  to  make  a  telegraph  company  responsible  for 
loss  on  goods,  resulting  trom  error  in  a  telegraphic  message,  the 
prescription  of  «ine  year  does  not  apply.  This  action  arises  ex 
contractu,  and  not  ex  delicto. 

La  Orange  v.  Qouihwestem  Telegraph  Company,  383. 

11.  This  action,  as  its  character  appears  from  the  petition,  is  a  suit  for 
a  tort  or  trespass;  and  the  defendant  is  sought  to  be  made  liable 
in  8olido  as  a  co- trespasser  with  another  person,  with  whose 
trespass,  it  committed,  he  is  in  no  manner  connected.  If  such  an 
action  would  lie  against  the  defendant,  it  is  certainly  barred  by 
the  prescription  of  one  year,  which  is  pleaded. 

Whitehead  v.  Dugan,  409. 

12.  The  seizure  of  A's  property  under  a  suit  against  B,  is  a  quasi 
offense,  and  the  action  ba^ed  upon  an  obligation  springing  from  a 
quasi  offense  is  iiret^cribed  by  one  year. 

Lizardi  v«  New  Orleans  Canal  and  Banking  Company,  414. 

13.  Where  it  was  contended  that  even  if  the  source  of  the  obligation 
incurred  by  the  defendant  be  conceded  to  have  been  a  quasi  offense, 
such  as  the  wrongful  attachment  of  the  plaintiff's  property,  still 
the  prescriptiou  should  not  begin  to  run  until  the  end  of  the 
wrongful  act,  for  until  tbei)  tl^e  amount  of  the  damages  done  by 
4;he  eontinuous  attachment  could   not   have  been  ascertained: 
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Held — That  if  there  is  good  reason  why  the  law  regulating  pre- 
scriptions in  such  cases  ought  to  be  as  is  contended,  yet  that  this 
court  has  no  right  to  alter  the  positive  provisions  of  the  code 
which  declares  that  prescription  runs  from  the  «iate  on  which  the 
injury  or  damage  was  sustained.  But  it  is  incumbent  upon  the 
party  pleading  prescription  to  show  what  portion  of  the  damages 
proved  occurred  anterior  to  the  year  preceding  the  institution  of 
the  suit,  or  in  other  words,  to  establish  what  part  of  the  plaintifi'^s 
demand  is  prescribed.  Ibid, 

14.  In  fixing  the  rents  due  for  fhe  plantation  seized,  the  highest  esti- 
mate which  the  evidence  will  p-  rmit  must  be  adopted,  as  the 
property  was  tortiously  taken  from  the  possession  of  the  })laintiff. 

Ibid. 

15.  A  simple  acknowledgment  of  a  debt,  when  prescription  is  acquired, 
is  not  a  renunciation  of  the  prescription.  In  this  case  the  evidence 
does  not  establish  a  positive  promise  to  pay.  At  most,  it  was  an 
offer  to  compromise  by  the  payment  of  half,  which  whs  not  ac- 
cepted. Frellsen  v    Gantt,  476. 

16.  Where  a  debt  was  acknowledged  in  an  act  ot  mortgage  and  not 
represented  by  notes,  the  prescription  ot  ten  veais  in  atif>licahle. 

A  Seybtirn  v.  Deyris,  48-"J. 

17.  The  prescription  of  ten  years  was  interrupred  as  to  Widow  Eugenie 
Deyris,  by  the  note  which  she  gave  on  the  seventh  ot  April,  ld6:;2, 
for  the  interest  accrued  during  the  years  1860,  1861  an  1  1862,  and 
inasmuch  as  subsequently,  on  the  twenty -eighth  ot  February  1868, 
she  waived  prescription  on  this  note.  Ibid. 

18.  The  note  signed  on  the  first  of  January,  1868,  by  Eug(>nie  Deyris, 
widow  of  Henry  Penn,  Sr.,  and  by  one  of  the  heirn,  Claia  Peun, 
representing  the  interest  for  another  year  on  the  mortgage  claim, 
did  not  amount  to  a  renunciation  of  prescription  by  Clara  Penn, 
as  to  her  share  of  the  past  installment  of  the  mortgage  d<  bt. 
That  note  contains  no  renunciation  by  her  of  the  prescription 
already  accrued.  Ibid, 

19.  The  act  of  1853  fixing  the  prescription  of  judgments  at  ten  years 
from  their  rendition,  also  provides  the  only  means  by  wliirh  it 
can  be  averted,  and  said  prescription,  theietore,  can  only  be 
averted  by  complying  with  these  requirements. 

Succesnon  of  Hardy,  489. 

20.  The  plea  of  prescription,  filed  by  the  administrator,  can  not  ex- 
tend its  benefits  to  the  heirs  of  age  and  the  widow.  As  to  the 
succension  and  the  minors,  it  does — their  interest  being  in  the  suc- 
cession, and  the  succession  being  represented  by  the  administrator^ 
whose  duty  it  is  to  interpose  any  legal  defense  in  hiK  power  to  a 
suit  in  which  the  succession  he  represents  is  interested. 

Banker  v.  Durand,  511. 


INDEX.  781 

PRESC  RIPTION— Con  tin  ued. 

21.  The  plea  of  pre.^cription  filed  in  this  court  by  defendant  against 
plaintiffs,  who  allege  the  nallity  of  the  judgment  be  relies  upon^ 
is  nut  well  taken.  The  plaintiffs,  in  pursuit  of  their  rights,  find- 
ing  themselves  opposed  by  what  purports  to  be  a  superior  mort- 
gage to  theirs,  have  the  right  to  attack  it  and  show  its  nullity. 

Kennedy  v.  Bust,  554. 
See  Bankruptcy,  No.  3 — WiUard  v.  Brigham,  600. 
See  Judgment,  No.  34 — Winter  v.  Tounoir  et  aL,  611. 
See  Wills  and  Testaments,  No.  15 — Succession  of  Duhreuil, 
370. 
PRIVILEGE  AND  LIEN. 
1.  A  commercial  firm  can  not  satisfy  the  remainder  of  their  claims 
of  1866  for  moneys  and  other  supplies  furnished  to  an  agricultural 
firm,  out  of  the  proceeds  of  the  crop  of  1867,  to  the  prejudice  of 
anotlier  commercial  firm  who  made  all  their  advances  in  that  year, 
and  in  whose  possession  purt  of  the  crop  has  been  put  by  consign- 
ment and  under  a  regular  bill  of  lading  before  the  issuing  of  a 
writ  of  sequestration. 

Given,  Watts  dc  Co,  v.  Alexander  dc  Co,,  71. 
•2.  Tiie  article  3227  of  the  Civil  Code  does  not  give  any  privilege 
upon  produce  sold  for  cash.  A  sale  for  cash  means  that,  when  the 
])r()perty  is  dt^livered,  the  money  is  to  be  paid,  and  where  not  paid 
after  delivery,  so  long  as  the  property  remains  in  the  possession 
and  under  the  control  of  the  vendee,  the  vendor's  lien  remains  as 
between  the  parties,  but  the  lien  does  not  follow  it  when  it  passes 
into  tlie  hands  of  innocent  tliird  parties.  Vendors  can  not  com- 
plain if  they  sell  tor  cash  and  still  allow  purchasers  to  take  away 
the  goods  without  pa.xing  for  the  same.  The  fault  being  with 
them,  the  loss,  it  any,  must  be  theirs  also. 

Delgado  dt  Co,  v.  Wilbur  dc  Co,,  82. 
8.  Where  it  was  alleged  in  opposition  to  the  claim  of  a  necessitous 
widow,  that  the  adjudication  of  a  debtor's  property  to  himself, 
created  the  vendor's  privilege  to  secure  the  twelve  months  bond 
which  he  gave:  Held — That  an  adjudication  of  this  character 
does  not  create  the  vendor's  privilege,  because  it  does  not  transfer 
the  ownership  of  the  property,  nor  change  the  nature  of  the  title 
and  possession  \  tliat  it  neither  satisfies  the  judgment,  nor  novates 
the  debt ;  that  it  is  not  strictly  a  sale,  but  only  a  means  by  which 
a  creditor  acquires  additional  security  for  his  debt. 

Succession  of  HeitzUr,  116. 

4.   Where  the  vendee  was  put  in  possession  in  Germany  of  a  certain 

quantity  of  wine  which  he  had  bought  in  that  country  and  that 

possession  continued  across  the  Atlantic :    Held — That  the  vendor's 

privilege  could  not  be  stretched  so  far  as  to  extend  from  the  banks 
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of  the  Rhine  to  thb  banks  of  the  MsBlMippf,  and  be  nad^  to  las^ 
during  a  voyage  from  one  eoatiDent  to  th«  other. 

Loeh  0^  Tdi  ▼.  JRmii,  332. 

5.  A  consignee's  privilege  can  not  prevail  agauiMt  the  <4eisfire  made  by^ 
judgment  creditors,  if  not  recorded  prior  to  the  seiznre. 

Jhid, 

6.  Where  it  was  established  that  the  plaintiff,  maAt4  r  of  a  boat,  was- 

authorized  bj  his  employer,  the  captain  of  tlie  b•>a^,  to  collect 
freight  bills  of  a  certain  amount  which  he  held,  wirh  the  under- 
standing that  said  plaintiff  accepted  said  amount  of  bills  in  settle- 
ment of  his  wages  amounting  to  foar  hundred  and  sixteen  dollars- 
and  fifteen  cents,  and  advances  to  his  employer  amounting  to  two 
thousand  dollars,  and  that  said  employer  or  the  boat  would  make 
the  amount  of  the  bills  good,  if  they  could  not  be  collected,  and 
where  it  was  admitted  that  plaintiff  collected  one  thousand  and 
thirty-eight  dollars  and  thirty-five  centa:  Held — ^That  of  the  sum 
thus  collected  there  should  have  been  imputed  the  Hmnunt  due  for 
the  payment  of  plaintiff's  wages,  a»  the  pHviletfel  <*l))im. 

Badowiich  v.  >fptrprrf  et  al.,  315. 

7.  Where  it  was  conceded  that  there  was  due  to  a  UuiMiT,  on  his 
duly  registered  contract,  a  certain  balance,  after  deducting  partial 
payments  previously  made :  Held — That  for  this  amount  of  his 
judgment,  the  builder's  privilege  had  effect  as  against  the  plaintiff 
and  other  mortgage  creditors  of  the  defendant  in  execution. 

City  of  Baltimore  v.  Parlange,  335. 

8.  The  attorney's  fees  and  damages  stipulated  in  the  contract  witb 
the  builder  created  no  privilege.  Ibid 

9.  Where  there  was  a  clause  in  the  contract  allowing  the  bnihler 
further  compensation  lor  extra  work  done  under  any  alteration  of 
the  specifications  that  might  be  ordered,  and  there  was  no  ^xM 
Slim  or  estimate  for  such  extra  work :  Held — That  the  regii^try  of 
the  contract  gave  effect  to  no  privilege  to  secure  this  indefi  lite 
amount.  Ibid. 

10.  The  vendor's  privilege  attaches  to  the  improvements  put  upon  lots- 
by  the  vendee,  where  the  vendor  is  not  opposed  by  any  one  entitled 
to  or  claiming  a  special  privilege  upon  the  biiildiugs. 

Succession  of  B&uvei^  AHM. 

11.  The  objection  that  a  widow  claiming  the  beu«  fit  of  the  one  thou- 
sand dollar  reservation  has  lost  her  right  to  it  by  failing  to  register 
her  claim  as  a  privilege  is  without  force.  This  provision  for  desti- 
tute widows  and  orphans  is  not  to  be  regarded  strictly  as  a  privi- 
lege, and  the  recording  of  it  is  not  necessary  for  its  preservation.. 
This  claim  must  be  paid  in  preference  to  all  other  debts,  except 
for  the  vendor's  privilege  and  expenses  incurred  in  selling  the 
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pro)>erty,  and  where  it  oooflicts  with  the  lessor's  priyilege  the 
hitter  mast  yield.  IWL 

J2.   Laborers  have  their  privilege  independent  of  and  distinct  from 

that  of  the  furnisher  of  supplies^  and  eaxsh  privilege  attaches  as 

against  the  owner  of  the  crop  prodttoed. 

LaiUm/M  V.  Ooodbee,  481. 

See  Communitt,  No.  3 — Lemoine  v.  Fower^  514* 

Sbk  Deposit,  Nos.  3,  4,  5,  6 — Lanoue  v.  DumartraU,  478. 

PBINCIPAL  AND  AGENT, 
i.  Where  a  power  of  attorney  is  given  to  an  agent  *'  to  make  checks 
and  draw  money  out  of  any  bank  or  banks  whf^rein  the  same  may 
have  been  deposited  in  the  name  or  for  account  of  the  principal,'^' 
the  iact  that  a  sufiScient  amount  to  meet  the  check  was  not 
deposited  when  the  check  was  drawn  is  not  a  valid  defense,  and 
does  not  authorize  the  principal  to  refuse  paying  it  in  the  hands  of 
a  party  who  had  no  notice  of  the  prohibition  put  upon  the  agent. 

Crescent  City  Bank  v,  Hernandez^  43. 

2.  It  is  better  that  the  immediate  employer  and  principal  of  an  agent 
should  sutfer  by  the  imprudence  of  his  emplo.ve  than  that  thirdi 
parties  should  suffer  from  those  acts  of  agents  which  are  recognized 
by  the  public  as  valid,  because  of  the  confidence  reposed  in  the 
principal.  Ihid, 

3.  Where  an  agent  issues  a  commercial  obligation  authorized  by  the 
terms  of  his  mandate,  the  legal  presumption  is  that  it  was  for  a 
valuable  consideration  which  has  actually  accrued  to  the  benefit 
of  his  principal,  and  that,  therefore,  the  principal  is  bound  by  itf 
and  third  parties  who,  acting  on  the  presumption,  receive  such 
negotiable  obligations,  are  prott*cted  against  the  equities  of  which 
tliey  have  no  notice.  IHd, 

4.  Where  a  bank,  acting  as  agent  for  collecting  certain  drafts,  took 
Confederate  money  on  the  groun<l  that  there  was  at  the  time  no 
other  currency  to  be  had  in  New  Orleans  or  in  any  other  part  of 
the  Southern  Conlederacy :  Held — That  the  bank  should  have 
collected  the  drafts  in  lawful  currency,  and  that  if  this  was  impos- 
sible, it  should  have  given  notice  thereof  to  the  principal,  or 
should  show  that  the  collection  was  in  that  currency  and  approved 
by  him. 

Waterhi,u8e^  Pearl  &  Co,  v.  Citizens'*  Bank  of  Louisiana^  77. 

5.  The  sale  by  an  agent  after  the  owner  had  sold  the  property  con*-^ 
ferred  no  title.  The  power  to  sell  was  impliedly  revoked  by  the 
owner^s  sale.  In  this  case  no  damage  is  shown  to  have  been  done 
te  the  plaintiild.  They  bad  not  paid  for  the  price,  and  within  an 
hour  or  two  after  the  agreement  to  sell  to  them,  they  were  informed 
tbat  the  property  had  been  previously  sold  by  the  owner  and  for 
leas  than  they  had  agreed  to  give.  Torre  v.  Thide,  418. 
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6.  Where  the  defendant  acted  merely  aa  an  agent  and  exhibited  his 
authority,  neither  doing  nor  saying  anything  by  which  he  obligated 
himself  to  pay  the  plaintiff  any  sum  whatever^  and  nothing  was 
mentioned  between  them  as  to  compensation;  but,  on  the  contrary, 
notice  was  given  to  the  plaintiff  that  the  services  which  he  had 
been  bespoken  to  perform,  were  desired  from  another  person: 
Held — That  whether  the  plaintiff  has  or  not  any  legal  claim  against 
the  principal^  it  is  clear  that  he  has  none  against  the  defendant. 

Rosenthal  v.  Myen,  463. 
POLICE  JURY. 

1.  Police  juries  are  not  prohibited  from  appointing  a  district  attorney 
pro  tempore  alter  the  lapse  of  the  thirty  days  mentioned  in  the 
statute  creating  that  office.  But  in  that  event  the  statute  confers 
the  same  power  on  the  parish  judges,  and  the  party  that  first  exer- 
cises the  power  exhausts  it.  The  purpose  of  the  law  is  to  guard 
against  the  probability  of  a  vacancy. 

State  ex  rel,  Oorham  v.  Montgomery ,  138. 
.2.  A  police  jury  is  not  a  legislative  body,  and  its  members  are  not 
legislators  who  become  fundi  officio  with  the  expiration  of  the 
terms  tor  which  they  were  elected  or  appointed,  but  can  lawfully 
administer  the  powers  confided  to  them  till  their  successors  are 
elected  and  qualified.     Revised  Statues  of  1870,  sec.  2608.    Ibid, 

3.  A  police  juryman  is  not  an  officer  in  the  intendment  of  that  clause 
of  the  constitution  prohibiting  a  person  from  holding  more  than 
one  office,  except  that  of  justice  of  the  peace.  That  claupe  of  the 
constitution  applies  only  to  constitutional  offices,  and  does  not 
prevent  a  constitutional  officer  irom  holding  a  municipal  office. 

Ihid. 

4.  When  the  ordinance  of  the  police  jury  which  is  complained  of  in 
this  case  was  passed,  the  revenue  law  of  1871  was  in  force,  even  if 
such  authorization  was  necessary.  The  tax  imposed  by  the  ordi- 
nance was  authorized  by  that  law,  and  having  been  levied  under 
it,  it  can  not  be  held  that  the  action  of  the  police  jury  was  illegal. 

Jones  V.  Chrady,  586. 

5.  Police  juries  are  not  restricted  in  their  action  in  regard  to 
licenses  exacted  by  them  for  the  right  of  selling  liquor  and  retail- 
ing spirituous  liquors  to  the  amount  exacted  by  the  State  for  the 
same.  Ihid. 

j6.  Section  2778,  Revised  Statutes,  means  that  whenever  the  police 
jury  deems  it  necessary  that  the  sense  of  the  people  should  be 
taken  as  to  the  propriety  of  permitting  grog  shops  to  be  licensed, 
a  vote  may  be  ordered.  But  when  this  shall  be  deemed  necessary, 
is  a  matter  entirely  within  the  discretion  of  the  police  jury. 

Bnd. 
Sbb  Taxation  and  Taxes,  No.  20 — Maurin  v.  Smithy  445. 
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PROHIBITION. 
1.  A  writ  of  prohibition  will  only  be  issued  in  aid  of  the  appellate 
jurisdiction  of  this  court.    It  is  not  necessary,  where,  on  the  judg- 
ment being  rendered  in  the  court  below,  the  case  can  be  brought 
before  this  court  for  review,  and  the  question  of  jurisdiction  be 
decided. 
State  ex  rel.  Gaballero  v.  Judge  of  the  Second  Dietrict  Court,  par* 
.    ish  of  Orleans,  381. 
PLEDGE. 
1.  A  factor  can  not  secure  his  individual  creditor  by  pledging  the 
planter's  cotton  which  has  been  confided  to  him  for  sale.    That 
power  is  not  conferred  by  act  No.  150  of  the  acts  of  1868,  entitled 
*'  An  Act  to  prevent  the  issue  of  false  receipts  or  bills  of  lading 
and  to  punish  fraudulent  transfers  of  property  by  cotton  presses, 
wharfingers  and  others."    There  is  nothing  in  the  statute  showing 
any  intention  of  the  legislator  to  enlarge  the  powers  of  factors,  or 
•to  give  them  the  right  to  pled^Rhe  property  confided  to  them  for 
Bale.  Young  v.  Seott  d  Cage,  313. 

QUASI  OFFENSE. 

See  Prescription,  Nos.  12, 13 — Idjmrdi  v.  New  Orleans  Oanal 
and  Banking  Company,  414. 

KES  JUDICATA. 

See  Courts,  No.  25 — Copley  v.  IHnJcgrave,  577. 

See  Judgment,  No. — Fuentes  v.  Gaines,  85.   . 

No.  21 — Succession  of  Milton  Taylor,  446. 
BEGISTRY. 

1.  The  object  of  registry  both  of  sales  and  mortgages  is  notice,  and 
when  the  recorder  registers  a  private  sale,  whether  he  has  done  so 
on  sufficient  proof  is  immaterial  as  regards  notice  to  the  public; 
the  object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are 
affected.  Pierce  v.  Clark  and  sheriff.  111. 

2.  The  iailure  of  the  recorder  to  inscribe  with  the  instrument  the  proof 
upon  which  he  admits  it  to  registry  does  not  render  the  registry 
null.  Ibid. 

•3.  Where  it  was  contended  that  two  judgments  were  not  properly 
revived,  only  one  petition  for  revival  thereof  being  filed,  and 
in  one  judgment  the  revival  of  said  judgments  being  decreed 
Held — That  the  prescription  of  the  judgments  was  properly  in- 
terrupted, because  citation  was  served  personally  within  ten  years. 
Whether  the  application  was  made  in  one  petition  or  in  two  is 
immaterial.  The  decree  of  revival  for  both  judgments  was  ren- 
dered contradictorily  with  the  defendant,  who  was  personally 
oited  within  ten  years.  There  is  no  law  requiring  this  decree 
Arresting  prescription  to  be  registered. 

CarroU  et  ah  v.  Qeip  et.cU.,  141. 
60 
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4.  A  judioial  mortgage,  like  any  other,  must  be  reinscribed  within 
ten  years  from  the  first  insciption  in  ordei  to  preserve  the  rank 
acquired  by  said  inscription.  IbitL 

5.  Where  it  was  contended  that  a  mortgage  was  not  recorded  antil 
after  the  passage  of  the  homestead  law,  and  that  it  was  therefore 
governed  by  it:  Held — That  this  is  an  error..  The  right  waB> 
created  before  the  passage  uf  the  law,  and  existed  when  it  was 
enacted.  Sabseqaent  legislation  could  not  destroy  it.  The  mort- 
gage existed  independent  of  its  registry.  Registry  is  intended  to 
protect  third  parties,  not  parties  to  the  contract. 

MUU  V.  kheHff  of  Ea8t  FeUeiana,  142. 

6.  The  mere  recital  of  an  act  of  moitgage  in  a  subsequent  act 
acknowledging  the  obligations  contained  in  the  first  act,  does  not,, 
as  to  third  parties  at  least,  operate  the  reinscription  of  the  first 
act.  The  subsequent  acknowledgment  may  be  sufficient  to  inter- 
rupt prescription  as  to  the  debt,  but  does  not  reinscribe  the 

mortgage  which  secured  it. 

Blair  d  Oo.  v.  Taylor  ei  al.,  144. 

7.  There  is  no  law  which  directs  a  book  to  be  kept  in  the  parish  re- 
corders' offices  for  the  recording  of  tutors'  bonds,  and  this  court  is 
not  satisfied  that  the  recording  of  a  tutor's  bond  in  a  book,  kept 
for  the  recording  of  any  particular  kind  of  bonds,  or  for  the  re- 
cording generally  of  bonds  of  every  kind,  would  suffice  to  operate 
as  notice  of  a  minor's  mortgage,  where  in  the  same  office  are  kept 
the  books  in  which  the  law  directs  mortgages  to  be  inscribed. 

Fisher  v.  Tunnard,  179. 

8.  It  has  been  frequently  held  that  in  the  country  parishes  the 
registry  of  a  mortgage  in  the  conveyance  book  in  which  all  mort- 
gages and  privileges  are  recorded,  is  sufficient,  if  separate  books 
be  not  kept;  but  it  there  be  a  separate  regir^try  qf  mortgages,  Uie 
mortgage  must  be  inscribed  in  it.  Ibid. 

9.  Where  a  wife  had  obtained  a  judgment  against  her  husband,  under 
which  his  property  had  been  sold  and  purchased  by  her:  Held — 
That  after  her  purchat^e  the  judgment  creditors  of  her  husband 
could  seize  the  same  property  as  liis,  and  that  the  wife  had  not  the 
right  to  injoin  the  sale  thereof,  inasmuch  as  the  sale  to  her  waa 
not  recorded  in  the  recorder's  office. 

Nancy  Doughty  v.  Sheriff  ei  al,,  290. 
10.  Whercj  instead  of  procuring  and  recording,  according  to  law,  cer- 
tified copies  of  judgments  as  directed  by  city  ordinance  No.  I630f 
administration  series,  the  f  lain  tiff  followed  the  provisions  in  sec- 
tion 12  of  act  No.  73  of  1872,  by  which  a  special  mode  was  provided 
for  recording  the  taxes  due  to  the  city  without  any  cost  to  tbe 
city :    Held — That  if  the  provisions  of  this  act  are  resorted  to  in 
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preparing  and  inecribing  the  tax  judgments  to  preserve  the  lien 
and  mortgage  in  favor  of  the  city,  its  provisions  in  regard  to  com- 
pensation must  be  enforced.  It  is  only  by  the  terms  of  this  law 
that  the  lists  or  registers  prepared  by  the  plaintiff  can  have  effect 
as  a  legal  inscription.  But  this  inscription  was  to  be  made  with- 
out cost  to  the  city.  Outside  of  this  law  the  said  registers  or 
inscriptions  of  judgments^  as  made  by  plaintiff,  are  without  effect. 
The  inscriptions  are  not  made  in  the  books  of  privileges  and  mort- 
gages required  by  the  general  law  on  the  subject. 

Sauihworth  v.  City  of  Ntno  OrleanSj  333. 
See  Privilege^  No.  1 1 — SiicceaHan  of  Bouvet,  431. 
See  Deposit,  No.  6 — Lanaue  v.  Dumartraitf  478. 
See  Judgment,  No.  33 — Winter  v.  Tounoir  et  al.,  611. 
See  Mortgage,  Nos.  15, 16 — Pautg  v.  Beggio  et  a{.,  637. 
BECORD. 

See  Appeal,  No.  21 — Ooeo  v.  TMenenwn  et  ah,  236. 
SUCCESSION. 

1.  Where  the  heirs  have  been  put  in  possession  of  the  succession  of 
their  father  and  mother  by  the  Probate  Court,  the  succession  is 
terminated.  The  property  passes  to  the  heirs  and  the  debts  ot  the 
deceased  become  the  debts  of  the  heirs,  each  being  liable  for  his 
virile  share.  The  application  for  administration  is  too  late,  and 
if  the  appellant  be  a  creditor,  his  remedy  is  against  the  heirs. 

Sueeeseions  of  Dunford  dt  Bemi,  56. 

2.  Where  it  might  be  true  that,  technically,  a  widow  had  never  quali- 
fied as  administratrix  of  her  husband's  succession,  yet  where  she 
qualified  as  tutrix  to  her  minor  children,  she  necessarily  became  ad- 
ministratrix of  his  succession,  and  payment  to  her  as  such  of  a  debt 
due  to  the  succession  would  be  valid.  Loehe  v.  Barrow,  118. 

3.  Where  the  creditors  of  a  succession  opposed  the  final  account  of 
the  administratrix  of  said  succession  on  the  ground  that  a  district 
court  judgment  tor  several  thousand  dollars  in  their  favor  was  not 
placed  on  said  account  and  paid :  Held — That  the  administratrix 
could  not,  in  the  parish  court,  dispute  the  final  judgment  against 
her  in  behalf  of  the  opponents;  first,  because  a  judgment  not  ab- 
solutely void  can  not  be  attacked  collaterally  *,  second,  because  the 
parish  court  can  not  revise  a  judgment  of  the  district  court,  and 
also  because  the  paiish  court  can  not  determine  a  controversy 
when  the  matter  in  dispute  exceeds  (500,  for  want  of  jurisdiction 
ratione  materia.  The  administratrix  should  not  have  omitted  to 
place  the  claim  of  the  opponents  on  her  final  account  and  to  pro- 
vide for  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  of  the  opponents  by  a  third  party. 

SueceeeiMi  of  Neal,  125. 
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4.  The  parish  court  charged  with  the  duty  of  settling  BuccessionB  has 
nothing  to  do  with  the  partition  of  property  held  in  indivieion 
where  the  matter  in  dispute  exceeds  five  hundred  dollars. 

Johnson  Y.  Labatt,  143. 

5.  Where  a  judgment  creditor  with  special  mortgage  and  vendor's 
privilege  caused  a  fi,  fa.  to  be  issued  by  the  district  court  against 
the  property  of  a  succession,  which  Ji.  fa.  was  injoined  by  the 
executor  of  said  succession,  and  where,  whilst  the  injunction  was 
pending  said  executor  applied  to  the  parish  court  for  the  sale  of 
all  the  property  of  the  succession,  including  the  property  involved 
in  the  injunction  for  the  purpose  ot  paying  the  debts  of  tlie  suc- 
cession, and  the  court  refused  to  order  the  sale  of  the  property  on 
the  ground  that  it  was  in  the  jurisdiction  of  the  district  court  for 
the  time  beiu^,  by  virtue  of  the  seizure  and  custody  of  the  sheriff, 
pursuant  to  its  writ:  Held — That  the  court  erred  in  not  granting 
the  order  prayed  for  by  the  executor.  Succession  property  can 
not  be  sold  under  &fi.fa.  The  executor  was  in  possession  of  the 
property  when  seized,  and  the  probate  court  had  jurisdiction  to 
order  the  sale.  The  creditor  liad  a  mortgage  on  the  property,  but 
he  saw  fit  to  pusue  the  via  ordinaria,  and  having  elected  that  mode 
of  procedure,  he  could  not  have  been  allowed  to  change  it  after 
he  had  obtained  judgment,  even  if  he  had  attempted  to  do  so, 
which  he  has  not  done.  No  injury  can  result  to  the  judgment 
creditor  by  authorizing  the  sale  prayed  tor  by  the  executor  if  he 
has  a  mortgage  superior  to  other  creditors. 

Succession  of  Patrick,  154. 

6.  Where  a  note  for  a  certain  sum  of  money  was  found  in  the  suc- 
cession of  the  father  of  the  maker's  wife,  and  was  alleged  to  have 
been  given  m  acknowledgment  of  an  avancement  cfhmrie  to  s^d 
wife,  who  subsequently  died,  leaving  minors  for  her  heirs :  Held — 
That  said  note  being  given  in  the  individual  name  of  the  maker 
must  be  considered  as  his  individual  debt,  and  is  not  subject  to 
collation  on  the  part  of  the  minors  in  the  succession  of  their  grand- 
father, and  that,  even  admitting  said  note  to  have  been  an  ao- 
kn  iwledgment  of  indebtedness  by  the  drawer  in  the  name  of  his 
children,  a  tutor  has  no  right  to  make  such  an  acknowledgment. 

Succession  of  Landi-y  v.  Peray,  183. 

7.  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference,  intervened,  and  joining  in  the  defense  made  by  the 
executor  of  an  estate  against  the  injunction  i>8ned  at  the  prayer 
of  a  creditor  of  an  interior  rank,  asked  that  the  judgment  be  so 
amended  as  to  allow  them  twenty  per  cent,  damages  on  their 
claims :  Held — That  they  were  not  entitled  to  any  increase  of  the 
amounts  allowed  them  respectively  on  the  executor's  tableau.    No 


•  INDEX.  789 


SUCCESSION— Continued. 

act  of  one  creditor,  however  illegal,  can  be  the  basis  for  enlarging 
the  claims  of  other  creditors  against  the  common  debtor,  the  suc- 
cession. But  the  plaintiff  who,  by  injoining,  has  illegally  ob- 
structed the  sale  provoked  by  the  executor,  is  liable  to  the 
succession  for  damages,  and  the  prayer  of  the  executor  for  an 
amendment  of  the  judgment  should  be  granted. 

WelU  V.  Wells,  194. 

8.  Where  the  heirs  were  put  in  possession  of  the  property  of  their 
ancestor,  if  the  partition  between  them  be  defective  as  a  judicial 
partition,  it  is  certainly  valid  as  a  conventional  one,  all  being  of 
age  and  signing  the  act.  Sevier  et  al.  v.  Sargent  et  aL,  220. 

9.  Where  the  heirs  went  into  possession  and  partitioned  the  property, 
the  succession  was  wound  up,  because  it  ceased  to  exist.  A 
creditor  of  the  deceased  became  the  creditor. of  his  heirs,  each 
being  bound  to  him  for  his  share  of  their  ancestor's  debt.  If  some 
of  the  heirs  are  not  solvent,  and  the  creditor  may  lose  part  of  his 
claim,  the  fault  is  attributable  to  himself;  he  might  have  required 
security  from  the  heirs  before  they  obtained  actual  delevery  of  the 
inherited  property.  Ihid, 

10.  Where  the  plaintiffs  claimed  one-half  of  a  certain  lot  of  ground 
as  heirs  to  their  deceased  mother,  who  had  an  undivided  commu- 
nity of  interest  in  said  lot,  now  in  possession  of  defendant: 
Held — That  plaintiffs  had  no  cause  of  action,  inasmuch  as  it  was 
not  shown  that  the  community  between  the  plaintiffs'  father  and 
mother  had  been  settled,  nor  that  anything  remained  after  paying 
the  debts  tliereof,  nor  that  plaintiffs  had  been  put  in  possession  of 
their  mother's  estate.  Fhelan  v.  Ax,  379. 

11.  Where  in  a  suit  instituted  for  partition  by  plaintiff  against  her 
coheirs,  a  curator  ad  hoc  was  appointed,  on  the  prayer  of  the 
plaintiff,  to  one  of  said  heirs  who  was  a  minor,  tlie  appointment 
was  erroneous.  Malone  v.  Casey,  466. 

12.  Where  the  heirs  neither  expressly  nor  tacitly  have  accepted  uncon- 
ditionally the  succession  of  their  ancestor,  but  where,  on  the 
contrary,  on  their  being  sued,  they  expressly  circumscribed  their 
liai)ility,  as  they  had  a  right  to  do,  to  the  value  of  their  ancestor's 
estate,  a  judgment  which,  under  such  circumstances,  condemns 
them  personally  is  erroneous.  Banker  v.  Durand,  511. 

See  Judg^ient,  Nos.  30,  31 — Miguez  v.  DelaJioiissaye,  531. 

See  Executor  and  Administrator,  Nos.  16,  17, 18,  Id—Suo- 

cession  of  Caballero,  646. 
See  Wills  and  Testaments,  No.  15 — Succession   of  Manette 
Diibreuil,  370. 
STAMPS— U.  S. 

See  Evidence,  Nos.  20,  21 — Favy  v.  Bertinot,  469. 
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STRAIGHT  UNIVERSITY. 

See  Corporation,  Nob.  3,  4,  5 — State  ex  rel,  Str(Ught  Unwenitif 
V.  Chraham,  440. 

SEIZURE  AND  SEIZURE  SALES. 

1.  The  objection  that,  wben  the  release  bond  in  this  case  was  signed 
on  the  first  of  July,  1868,  there  was  no  law  authorizing  the  release 
on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  the  sixth  July,  1867.  See  Revised 
Statutes  of  1870,  section  1914.  Lepretre  v.  Barthet^  124. 

2.  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against,  until  the  necessary  steps  are  taken  to  enforce 
judgment  against  the  principal  debtor.  R.  C.  3066.  But  when  a 
change  happens  in  the  debtor's  estate,  so  that  execution  can  not  be 
issued  against  it,  the  judgment  creditor  may  proceed  ac  once 
against  the  surety.  Ibid, 

3.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  ''that  the  debtor  shall  pay  such  judgment  as  may  be 
rendered  against  him,"  the  fact  that  the  property  thus  seized 
remains  in  the  hands  of  the  debtor  after  the  release  bond  was 
given,  does  not  discharge  the  bond,  or  release  the  surety.      Ibid. 

4.  A  release  in  a  case  of  provisional  seizure  can  not  be  considered  as 
an  ordinary  conventional  obligation  to  which  may  be  applied  the 
principle  that :  As  one  binds  himself,  so  shall  he  be  bound.  It  is 
no  valid  commutative  contract  between  the  plaintiff  and  the 
surety  defendant  on  the  bond.  As  a  public  officer,  the  sheriff  has 
not  the  authority,  nor  is  it  his  duty,  to  make  a  contract  of  this 
character  in  which  there  can  exist  no  reciprocal  obligation. 

Urquhart  v.  Garvin,  218. 

5.  An  order  of  seizure  and  sale  should  not  be  injoined  for  insuffi* 
cieucy  of  the  evidence  upon  which  it  was  rendered.  The  remedy 
is  an  appeal.  This  is  undoubtedly  so,  where  a  judgment  is  sought 
to  be  revised  on  that  ground.  Naughion  v.  Dinkgrave,  53d. 

6.  In  this  case  a  devolutive  instead  of  a  suspensive  appeal  was  taken, 
and  while  the  court  below  had  lost  jurisdiction  of  the  case  by 
reason  of  the  appeal,  the  appellant  obtained  an  injunction  to 
restrain  the  execution  of  the  judgment  on  the  ground  of  the  in- 
sufficiency of  the  proof  on  which  the  order  of  seizure  and  sale  had 
been  rendered.  Whether  or  not  the  evidence  was  sufficient,  was 
a  qu(*8tion  for  this  court  to  decide  in  revising  thp  appeal  from  the 
order  of  seizure  and  sale,  and  which  the  district  judge  had  no 
right  to  determine  in  an  injunction  proceeding.  Ibid, 

See  Appeal,  No.  42 — Jennings  v.  McOonnico,  651. 
See  Judgment,  No.  10— Pierce  v.  Olark,  111.  • 
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«TATE  WARRANTS. 

See  Office  and  Officers,  Nob.  14, 15 — State  ex  rel.  Strauee  r. 

JDuhudeU  161. 
See  Taxes  and  Taxation,  No.  Id^State  v.  LemarU,  412. 

SERVITUDE. 

1.  Servitudes,  when  an  act  of  sale  is  silent  on  the  subject,  can  only 
be  shown  by  proof  of  the  use  or  existence  thereof  for  a  period 
saffloient  to  establish  title,  and  this  may  be  proved  by  parol.  All 
agreements  in  relation  to  such  use  may  also  be  proved  by  parol, 
unless  it  is  shown  that  they  were  reduced  to  writing. 

Macheca  v.  Avegno^  55. 

2.  The  evidence  in  this  case  shows  that  the  alleged  servitudes  were 
subject  to  the  will  of  the  owner  of  the  property  on  which  they 
were  exercised,  and  that  the  owner  or  owners  of  the  other  prop- 
erty in  whose  behalf  said  servitudes  were  claimed  to  be  established 
never  acquired  any  legal  title  thereto.  Tbid, 

SURETY. 

1.  The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his 
judgment  as  to  the  solvency  and  sufficiency  of  the  security  offered, 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale,  article  689  Code  of  Practice. 

Michel  V.  Kaiser  et  ah,  57. 

•2.  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against,  until  the  necessary  steps  are  taken  to  enforce 
judgment  against  the  principal  debtor.  R.  C.  3066.  But  when  a 
change  happens  in  the  debtor's  estate,  so  that  execution  can  not  be 
issued  against  it,  the  judgment  creditor  may  proceed  at  once 
against  the  surety.  Lepreire  v.  Barthet,  124. 

•3.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  *'  that  the  debtor  shall  pay  such  judgment  as  may  be 
Tendered  against  him,"  the  fact  that  the  property  thus  seized 
remains  in  the  hands  of  the  <iebtor  after  the  release  bond  was 
given,  does  not  discharge  the  bond,  or  release  the  surety.    Ibid. 

4.  An  administrator  exceeds  his  proper  functions  when  he  enters  into 
an  agreement  with  the  debtors  of  an  estate  to  extend  the  terms  of 
payment  beyond  that  fixed  by  the  original  contract.  The  exercise 
of  such  a  power  by  an  administrator  may  be  assimilated  to  acts 
done  by  agents  which  do  not  come  within  the  purview  of  their 
powers,  and  which  are  therefore  not  regarded  as  binding  on  their 
-principals.  Therefore  the  defendants'  plea  in  this  case  that  they 
are  not  bound  as  sureties  on  the  notes  sued  upon,  for  the  reason 
that  the  plaintiff  gave  an  extension  of  time  to  the  principals  with- 
>out  their  knowledge  and  consent,  is  not  well  founded. 

Landry  v.  Delaa,  et  ah,  18L 
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5.  If  the  appellant,  when  called  on,  does  not  addnee  proof  affirma* 
tiyely  to  show  that  his  surety  is  good,  and  no  evidence  to  impeach 
him  is  offered,  it  is  now  the  jurisprudence  of  this  court  that  the 
judge  a  quo  can  not  pronounce  him  to  be  insufficient  and  order 
execution  to  issue.  Some  proof  is  necessary  to  destroy  the  pre- 
sumption of  sufficiency  arising  from  the  acceptance  of  the  bond, 
with  the  surety  signing  it 
State  ex  rel.  Hcufs  v.  Judge  of  the  Fi/lh  Diatriet  Oourt,  parish  of 

Orleans,  616. 
Sbb  Appfal,  No.  40 — State  ex  rel,  SilverateinY,  Judge  of  the  Fi/fh 

Diatriot  Court,  pariah  of  Orleana,  622. 
Seb  Bokps. 

See  Presoription,  Nos.  8,  9 — Hugh  v.  Hernandez,  360. 
See  Jurisdiction,  No.  6 — Larue  v.  Vanhom,  445. 
See  Executor  and  Administrator,  Nos.  11, 12 — Suoeeaaion  of 
Leontine  ChUlheau,  474. 
SLAVES. 

See  Judgment,  No.  18 — Bruin  v.  Saaaer,  224. 

No.  19 — Consolidated  Aaaoeiation  of  the  Planters 

of  Louisiana  v.  Blanc,  226. 
Nos.  27,  28 — Lindstrum  v.  Ewing,  520. 
No.  .*35 — Winter  v.  Tounoir  et  al,,Q\l, 
See  Marraige,  Nos.  17,  18 — Pierre  v.  Fontenette,  617. 
See  Bills  and  Promissory  Notes,  No.  21 — Duperier  v.  Darby. 

No.  9 — Poydras  v.  Poydras,  405. 
See  Sheriff,  No.  5 — Hall  &  Co,  v.  ChacherS. 

SHERIFF  AND  SHERIFF'S  SALES. 

1.  The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his 
judgment  as  to  the  solvency  and  sufficieocy  of  the  security  offered; 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale.     Art.  689  Code  of  Practice. 

Michel  V.  Kaiser  et  al.,  57. 

2.  There  is  no  statutory  provision  of  law  requiring  direct  action 
against  the  sheriff  to  compel  him  to  comply  with  what  the  plaintiff 
considers  his  adjudication,  and  to  fix  the  respective  rights  of  per- 
sons holding  mortgages  on  the  property  sold  under  execation 
The  practice  has  always  been  to  proceed  by  rule,  and  this  practica 
has  been  expressly  recognized  by  the  decisions  of  this  court. 

Blair  dk  Co,  v.  Taylor  etai.,  144. 

3.  A  release  in  case  of  provisional  seizure  can  not  be  considered  a» 
an  ordinary  conventional  obligation  to  which  may  be  applied  the 
principle  that :  As  one  binds  himself,  so  shall  he  be  bound.  It 
is  no  valid  commutative  contract  between  the  plaintiff  and  the 
surety,  defendant  on  the  bond.    As  a  public  officer,  the  sheriff  has 
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not  the  authority y  nor  is  it  his  duty,  to  make  a  contract  of  this 
character  in  which  there  can  exist  no  reciprocal  obligation. 

Urquhart  v.  Garvin,  218. 
4  Where  a  motion  was  made  to  quash  the  panel  of  the  jurors,  on  the 
ground  that  the  Criminal  Sheriff  has  no  legal  right  to  furnish  a 
list  of  persons  liable  to  jury  duty,  keep  the  same  in  the  Criminal 
Court,  and  array  juries  theretrom,  because  said  list  should  be  fur^ 
nished  by  the  sheriff  for  the  civil  courts,  in  conformity  with  sec- 
tion 2144  R.  S.,  which  says:  ''It  shall  be  the  duty  of  the  sheriff 
of  the  parish  of  Orleans,  in  the  month  of  December,  to  furnish  a 
list  of  all  persons  liable  to  jury  duty  residing  within  the  limits  of 
the  parish  of  Orleans :"  Held — That  the  sheriff  for  the  Criminal 
Court  is  a  sheriff  of  the  parish  of  Orleans,  as  much  as  the  sheriff 
for  the  civil  courts,  and  the  constitution  makes  him  the  executive 
officer  of  the  Criminal  Court.  It  is  his  duty,  as  such  executiver 
officer,  to  perform  the  duty  imposed  by  the  above  law  and  section 
2147  R.  S.  He  is  specially  and  solely  the  executive  officer  of  that 
court.  State  v.  Bums,  302. 

5.  The  plea  that  a  part  of  the  price  bid  at  the  sheriff's  sale  was  for 
slaves  contrarily  to  the  jurisprudence  of  this  State,  can  not  be 
allowed  when,  to  all  intents  and  purposes,  the  sheriff's  sale  has 
become  an  executed  contract,  and  tlie  contest  between  the  parties 
relates  only  to  the  distribution  of  the  price. 

MaU  et  al.  v.  Chaehere  et  al.,  493. 

6.  When  there  was  no  law  authorizing  the  sheriff  to  advertise  and 
sell,  as  he  did,  the  cotton  plantation  of  the  plaintiff  under  the 
judgment  of  the  defendants,  in  lots  ot  from  ten  to  fifty  acres,  dis- 
regarding the  plaintiff's  notice  that  he  di  sired  it  sold  in  block  a*id 
not  according  to  the  advertisement;  and  where,  in  defense  of  his 
act,  the  sheritf'  contended  that,  before  the  day  of  sale,  he  had  noti' 
fied  the  plaintiff  to  inform  him  whether  he  desired  the  proptTty 
thus  advertised  to  be  sold  in  lots  or  in  block,  and  that  plaintiff,, 
having  refused  to  give  any  instructions,  had  no  cause  to  complain  i 
Held — That  in  forced  sales  the  forms  of  law  must  be  strictly  com- 
plied with,  and  that,  in  this  cane  the  defect  in  the  slieritt  's  pro- 
ceedings  could  not  be  cured  in  the  manner  attempted  by  him. 

Morrison  v.  Flournoy,  545. 

7.  Property  advertised  to  be  sold  in  lots  of  from  ten  to  fifty  acres 
could  not  be  legally  sold  in  block,  and  the  plaintiff,  at  this  stage 
of  the  proceedings,  was  not  bound  to  give  any  directions  to  the 
sheriff,  or  to  give  any  consent  to  the  manner  of  selling  his  prop- 
erty. He  had  the  right  to  require  a  legal  advertisement,  and  was- 
not  bound  to  waive  it  by  giving  instructions  to  the  sheriff  con- 
cerning the  sale.  Ibid. 

See  Cnimikal  Law  and  Practice. 

See  Evidence,  No.  27. — Mouton  v.  Broussard,  497» 
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SECRETARY  OF  STATE. 

See  Constitution  and  Constitutional  Law,  Nos.  15, 16, 17, 
IS-^Whited  v.  Lewis,  568. 

STATE  COMMISSIONERS. 

]«  It  was  clearly  the  purpose  of  the  Legislature,  by  the  act  of  1840, 

enlargiDg  the  powers  of  commissioDers  ior  the  State  residing  in 

other  States,  to  confer  upon  them  the  usual  powers  and  functiona 

belonging  to  notaries  by  the  laws  of  this  State. 

Puckett  y.  Law,  595. 
SALES. 

1.  The  purchaser  at  a  judicial  sale  is  protected  by  the  decree  order- 
ing the  sale,  and  is  not  bound  to  look  beyond  it. 

Succession  of  Penniger,  53. 

2.  The  services  of  special  tutors  ad  hoe  are  not  necessary  to  effect  a 
sale  of  minors  property.  Ibid. 

3.  The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his 
judgment  as  to  the  solvency  and  sufficiency  of  the  security  offered^ 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale.     Article  G89,  Code  of  Practice. 

Michel  V.  Kaiser  ei  al,^  57. 

4.  Where  it  was  alleged,  in  opposition  to  the  claim  of  a  necessitoaa 
widow,  that  the  adjudication  of  a  debtor's  property  to  himself, 
created  the  vendor's  privilege  to  secure  the  twelve  months  bond 
which  he  gave:  Held — That  an  adjudication  of  this  character  does 
not  create  the  vendor's  privilege,  because  it  does  not  transfer  the 
t)wner6hip  of  the  property,  nor  change  the  nature  of  the  title  and 
possession;  that  it  neither  satisfies  the  judgment,  nor  novates  the 
del»t ;  that  it  is  not  strictly  a  sale,  but  only  a  means  by  which  a 
creditor  acquires  additional  security  for  his  debt. 

Succession  of  BeiUler,  116. 

5.  Where  the  plaintiff's  mortgage  was  in  existence  at  the  time  of  the 
sheriff's  sale,  and  the  mortgaged  property  was  adjudicated  to  him, 
he  had  the  right  to  retain  the  purchase  money  up  to  the  amount  of 
his  debt,  and  the  title  to  the  property  should  have  been  made  to 
him.  Blair  dk  Co,  v.  Tayhtr  et  al ,  144. 

6.  Where  A  had  the  right  to  sell  the  share  she  claimed  to  have  in  a 
piece  of  property,  it  is  immaterial  to  inquire  whether  she  owned 
any  portion  of  said  property.  Having  sold  the  whole  of  it  and 
received  the  price  thereof,  she  was  bound  to  complete  the  title, 
;and  the  moment  she  acquired  the  same,  it  inured  to  and  vested  in 
her  vendees.  Their  title  became  as  complete  as  if  she  had  exe- 
cuted to  them  a  deed  immediately  after  she  had  acquired  said 
property.  Her  reconveyance  of  it  to  him  from  whom  she  had  pur- 
chased it,  passed  no  title.  It  was  the  sale  of  another's  property, 
and  therefore  a  nullity.  Orocker  et  al  v.  Hoag  ei  aZ.,  159. 
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7.  The  third  opponent,  having  claimed  part  of  the  prooeedB,  has  no 
right  to  demand  that  the  sale  be  treated  as  an  absolute  nnllity. 
Besides,  it  could  only  be  set  anide  in  a  direct  action. 

City  of  Baliitnore  v.  Farlange,  335. 

8.  A  vendor  can  not  contest  his  own  acts.  On  the  contrary,  he  is 
bound  to  warrant  tlieir  legality.  If  the  defendant  in  this  case 
had  title  to  the  whole  of  tlie  propei*ty  she  caused  to  be  sold,  her 
title  was  divested  by  the  sale  which  she  provoked,  and  the  interest 
she  acquired  in  it  as  one  of  the  purchasers  thereof  is  only  the  in- 
terest of  a  coproprietor.  This  interest  is  joint,  and  her  right  to 
the  possession,  use  and  enjoyment  thereof  is  also  joint,  not  ez- 
cIuHive.  Littell  v.  WaeJcerhagen,  529. 

Ske  Shrriff  and  Sheriff's   Sales,  Nos.  6,  7 — Morrison  v. 

Flour noy,  545. 
See  JuoGSfBNT,  Nos.  25,  26 — MeWatera  v.  Smith,  515. 
STOCKHOLDERS  AND  STOCKS. 

1.  On  a  motion  to  dismiss  an  appeal  on  the  ground  that  the  matter  in 
dispute  does  not  exceed  five  hundred  dollars,  the  amount  of  de- 
fendant's liabilities  on  a  stock  note  as  stockholder  in  a  company 
will  determine  the  jurisdiction  of  theconrt  and  not  the  percentage 
claimed  thereon.  It  must  be  first  ascertained  if  he  is  liable  on  the 
stock  note  it<ielf,  as  alleged  in  the  petition. 

Feyehaud  v.  Weber,  133. 

2.  A  stockholder  can  not,  when  sued,  call  into  question  «the  name 
borne  by  a  company  and  mentioned  in  his  stock  note  at  the  time 
it  was  given,  and  it  rests  with  him  to  show  that  the  contribution 
called  for  is  not  needed.  Ibid, 

3.  There  seeming  to  be  no  special  denial  of  defendants  in  this  case, 
ot  their  obligation  to  isHue  certificates  of  stock  to  the  owners 
thereof,  tbe  proceeding  by  mandamus  is  authorized  to  compel 
them  to  do  so,  if  the  ownership  is  not  disputed. 

State  ex  rel.  Philips  v.  New  Orleans  Oas  Light  Company,  413. 

4.  The  lorts  of  plain tia's  certificates  and  the  advertisement  thereof 
being  sufficiently  established,  the  defendants  can  not  refuse  to 
issue  new  certificates  on  the  ground  that  a  bond  of  indemnity  is 
not  furnished.  There  is  no  good  reason  for  requiring  such  a  bond. 
The  stock  can  not  be  transtt-rred  by  relator  except  upon  the  bo>>ks 
of  the  respondent  and  on  the  production  ot  the  certificates.  This 
is  sufficient  protection  to  the  company.  IHd. 

5.  Where  the  question  was  as  to  the  validity  of  the  transfer  of  stock, 
4>u  the  ground  that  it  was  not  made  in  accordance  with  the 
formalities  lequired  by  the  charter  of  the  company:  Held — That 
if  the  consent  of  the  directors  to  the  transfer  was  not  obtained  in 
a  formal  convocation  of  the  board,  yet  the  assent  of  a  majority  of 
the  directors  appeared  to  have  been  given  and  in  the  manner  that 
l;ransfers  of  stock  were  frequently  made.    This  is  sufficient. 

^Uison  et  al,  v.  Schneider  et  dL,,  435. 
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SUBROGATION. 

1.  Where  A  is  a  solidary  obligor  with  B,  by  paying  the  note  he  be- 
comes legally  subrogated,  tor  the  amount  of  one-half  thereof,  to 
the  entire  obligation  of  B  to  the  original  holder.  Thl^  subroga- 
tion extends  as  well  to  the  accessory  as  to  the  principal  oMigation, 
and  the  subrogee  acquires  all  the  remedies  as  well  a^  all  the  rights 
of  the  party  to  whom  he  was  subrogated.  Without  the  remedy  of 
seizure  and  sale  the  subrogation  would  be  inromplete.  A  was  not 
a  mere  translerree  who  could  not  proceed  via  executiva  without  an 
act  of  subrogation.  He  was  legally  subrogated,  and  as  such  was 
thoroughly  invested  with  all  the  rigl^ts  of  the  original  holder  or 
payee,  as  if  the  same  had  passed  to  him  by  a  regular  act  of  con- 
ventional subrogation.  Durao  v.  Ferrari,  80. 

2.  Where  it  appeared  that  A  borrowed  a  certain  sum  o(  money  from 
B,  with  the  avowed  intention  of  discharging  notes  given  to  C,  and 
with  subrogation  of  C's  rights  of  mortgage,  but  C  waci  not  a  party 
to  this  act:    Held — That  A  had  no  authority  i-i  law  to  subrogate 

« 

B  to  C's  rights  without  C's  knowledge  or  conRenf. 

Eoyle  V.  Casabat,  433. 
See  Judqmext,  No.  5 — Mississippi  and  Mexican  Gulf  i^hip  Canal 
Company  v.  Nayes  ei  al.,  62. 
SHIPPING. 
].   The  attempt  to  make  the  Aeller  and  shipper  responsible  for  the 
loss  ofHhe  goods  shipped  must  fail,  where  he  had  no  instructions 
or  authority  to  insure  said  goods,  and  the  evidence  does  not  show 
that  this  was  incumbent  upon  him  by  the  custom  at  the  place  of 
shipment.  Eanan  <&  Richards  v.  Bowles,  45^i. 

See  Carriers. 
TUTORS  AND  TUTORSHIP. 

1.  The  judgments  in  this  case  appointing  a  testamentary  tutor  and 
the  mother  of  minors  their  natural  tutrix  were  not  absolute  nnlH- 
ties,  and  can  not  be  attacked  collaterally.  Where  a  divorced  wife- 
marries  again,  and  after  the  death  of  her  first  husband,  tlaims  to 
exercipe  her  rights  of  tutorship  by  nature  over  the  issue  of  her 
first  marriage :  Held — That  the  forfeiture  announced  in  article 
254  of  the  Revised  Co<<e  has  no  application  to  her  case. 

Succession  of  Pinniger,  53. 

2.  There  is  no  law  prohibiting  a  divorced  wife  from  becoming  natural 
tutrix  of  her  children  after  the  death  of  their  father.  Ibid, 

3.  The  fact  that  there  are  no  special  tutors  ad  hoc  appointed  for 
minors  at  the  time  of  the  sale  of  their  property  does  not  concern 
the  purchaser.  Ibid, 

4.  The  services  of  special  tutors  ad  lioe  are  not  necessary  to  effect  a 
sale  of  minors'  property.  Their  duty  begins  at  the  partition 
before  the  notary;  if  not  appointed  at  the  time  of  the  sale,  they 
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may  be  appointed  afterwards  and  before  the  notary  begins  the 
partition.  Ihid. 

5.  Where  it  might  be  true  that,  technically^  a  widow  had  never 
qualified  as  administratrix  of  her  husbands's  succession,  yet  where 
she  qualified  as  tutrix  to  her  minor  children,  she  necessarily  be- 
came administratrix  of  his  succession,  and  payment  to  her  as  such 
ol  a  debt  due  to  the  succession  would  be  valid. 

Locke  V.  Barrow,  118. 
•6.  Where  the  creditors  of  a  succession  opposed  the  final  account  of 
the  administratrix  of  said  succes<tion  on  the  ground  that  a  district 
court  judgment  for  several  thousand  dollars  in  their  favor  was  not 
placed  on  said  account  and  paid  :  Held — That  the  administratrix 
could  not,  in  the  parish  court,  dispute  the  final  judgment  against 
her  in  behalf  ot  the  opponents;  first,  because  a  judgment  not  ab- 
solutely vuid  can  not  be  attacked  collaterally ;  second,  because  the 
parisli  cnurt  can  not  revise  a  judgment  of  the  district  court,  and 
also  because  the  parish  court  can  not  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  jurisdiction 
raiione  maiericB,  The  administratrix  should  not  have  omitted  to 
place  the  claim  of  the  opponents  on  her  final  account  and  to  pro- 
vide ior  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  of  the  opponents  by  a  third  party. 

Sticcession  o/Neal,  125. 
.  7.  Where  a  note  lor  a  certain  sum  of  money  was  found  in  the  suc- 
censiou  of  the  father  of  the  maker's  wife,  and  was  alleged  to  have 
been  given  in  acknowledgment  of  an  avancement  d^hoirie  to  said 
wife,  who  sub  equently  died,  leaving  minors  for  her  heirs :  Held — 
That  said  note  being  given  in  the  individual  name  of  the  maker 
must  be  considered  as  his  individual  debt,  and  is  not  subject  to 
collation  on  the  part  of  the  minors  in  the  succession  of  their  grand- 
lather,  and  that,  even  admitting  said  note  to  have  been  an  acknowl- 
edgment ot  indebtedness  by  the  drawer  in  the  name  of  his  children, 
a  tutor  has  no  right  to  make  such  an  acknowledgment. 

Succession  of  Landry  v.  Peray^  18.3. 

8.  Where  A  was  appointed  by  will  tutor  to  miuors,  and  at  the  same 
time  the  testator  declared  that  the  care,  management  and  raising 
of  his  children  should  be  left  in  the  hands  of  Miss  B:  Held — 
That  this  was  not  appointing  her  tutrix  |  that  this  was  merely 
giving  her  the  personal  care  of  the  children,  whilst  the  legal  con- 
trol of  the  persons  and  property  of  the  minors  was  vested  in  A, 
who  could  as  tutor^  when  he  chose,  remove  them  from  her  care. 

Successwn  of  Payne,  202. 

9.  On  the  plea  that  a  tutrix  can  not  authorize  another  person  to  bind 
the  minors  on  an  injunction  bond:     Held — That  it  is  the  duty  of  a 
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tutrix  to  proteot  the  riglita  of  her  wards,  and  if,  in  the  accomplish- 
ment  of  that  duty,  it  becomes  necessary  to  execute  a  jadioial  bond, 
she  has  the  right  to  do  so.  Dupr4  y.  Swafford,  222. 

10.  Nothing  is  to  be  found  in  the  statutes  of  this  State  relative  to 
adoption,  which,  beini;  construed  with  the  various  articles  of  the 
Civil  Code  on  the  subject  ol  tutorship,  inclines  this  court  to  be- 
lieve that  the  Legislature,  in  permitting  tlie  adoption  of  children^ 
had  any  intention  to  abridge  the  right  of  a  natural  tutor  to  the 
personal  care  and  control  ot  his  minor  child  or  to  the  administra- 
tion of  the  child's  property.  Suceetsion  of  Faratall,  490. 

11.  The  defense  that  the  note  sued  on  was  given  in  settlement  of  the 
claim  of  the  plaintiff  against  defendant  as  tutor,  when  no  acoouot 
had  been  rendered  by  defendant  to  the  court,  can  not  be  sustained*. 

NHUon  V,  Neilson^  528. 

12.  The  provision  of  the  Code,  which  requires  a  tutor  to  render  an 
account  ten  days  previous  to  entering  into  any  agreements  with 
his  ward,  is  intended  for  the  protection  ot  the  ward,  and  he  alone 
can  take  advantage  of  its  disregard.  The  tutor  can  not  take  ad- 
vantage of  his  failure  to  comply  with  the  la^v.  lind. 

13.  The  allegation  that  the  note  was  given  for  two  slaves  purchased  at 
the  tutor's  sale  of  the  minor^s  property,  can  not  be  listened  to  in  » 
court  of  justice.  The  tutor  can  not,  in  his  own  defense,  be  per- 
mitted to  urge  his  own  dereliction  of  duty  and  violation  of  the 
laws  of  bis  country.  Besides,  it  is  in  evidence  that  the  price  of 
the  slaves  was  not  the  consideration  of  the  note  sued  on.     Ibid, 

14.  The  execution  of  the  note  for  the  amount  ascertained  to  be  due 
by  the  tutor  did  not  change  the  character  of  the  debt.  It  fixed 
the  amount  due  and  the  period  when  it  should  be  exigible,  but  it 
did  not  dxtinguish  the  legal  mortgage  wh  ch  the  law  gave  to 
secure  the  rights  of  the  ward.    Novation  is  n*  ver  presumed. 

Ibid. 
See  Jurisdiction.  Nos.  9, 10 — Lay  v.  Succession  of  CPIfeil,  GOd. 
See  Judgment,  Nos.  33,  34,  35 — Winter  v.  launoir  et  aZ.,  611. 

TRANSFER. 

See  Bills  and  Notes — City  of  New  Orleans  v.  Strauss^,  50. 
See  Minors,  No.  1 — Seyburn  v.  Deyris,  483. 

TRESPASS. 

See  Prescription,  No.  11 — Whitehead  v.  Dugan,  409. 

TELEGRAPH  COMPANY. 

See  Prescription,  No.  10 — Lagrange  v.  Southvoestem  Tekgraph 

Company^  383. 
See  Carriers,  Nos.  2,  3,  i^Ibid. 
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TRUSTS. 
1.  Where  defeDdants  received  a  certain  quantity  of  cotton,  aold  it, 
and  collected  the  proceeds  of  the  sale  as  commiBfiion  merchants  or 
factors  of  the  plaintiff:  Held — That  the  debt  resulting  from  it  is 
a  fiduciary  one,  and  exempted  by  the  insolvent  law  from  its 
operation.  The  money  was  received  in  trnst  for  tlie  p>a  ntiffl 
Defendants,  by  converting  it  to  their  own  use.  rendered  them* 
selves  amenable  to  the  criminal  laws  of  the  State.  It  can  not, 
therefore,  be  inferred  that  the  insolvent  laws  of  the  State  intended 
to  discharge  a  debtor  from  such  a  debt,  even  if  it  hHd  not  been 
therein  expressly  excepted.  Tate  y.  Lafaresi,  187. 

TAXES  AND  TAXATION  AND  TAX  SALES. 

1.  The  statute  of  1871,  creating  additional  remedy  for  embezzlement,, 
breach  of  trust  or  fraud,  on  the  part  of  eollectors  of  taxes,  in  no 
manner  conflicts  with  section  1593  of  the  ReviKcd  Statutes  of  1870, 
and  the  latter  is  not  therefore  repealed  by  the  former. 

State  V.  Doherty,  119. 

2.  Where  the  resistance  to  the  payment  of  State  taxes  was  founded 
on  the  ground  that  the  clerk,  sheriff  and  recorder,  before  proceed- 
ing to  make  the  assessment  on  which  the  tax  is  levied,  gave  no 
notice  in  the  official  journal  of  the  parish,  as  required  by  section 
forty  of  the  Revenue  law,  acts  of  1871,  116 :  Held— That  the 
plaintiff's  objection  rested  merely  on  technical  grounds,  inasmuch 
as  he  had  paid  voluntarily  his  parish  taxes,  which  were  levied 
under  the  same  law,  by  the  same  parties,  upon  the  same  assess- 
ment, at  the  same  time  and  in  the  same  manner  in  every  respect 
9»  the  State  taxes,  and  had  several  times  promised  to  pay  said 
taxcM ;  and  inasmuch  also  as  he  had  made  in  this  proceeding  na 
complaint  of  any  error,  injury,  or  injustice  in  the  assessment  and 
levying  of  the  taxes.  Oag  v.  Bebertf  196. 

3.  I  lie  object  of  section  forty  of  the  Revenue  law  of  1871  is  to  give- 
the  tazpnyer  notice,  that  he  may  have  an  opportunity  to  have 
errors  corrected  and  a  just  assessment  made.  Wliere  it  is  proved 
that  he  had  such  notice,  he  has  no  cause  to  complain.  Ibid, 

4.  There  is  no  prohibition  in  the  constitution  against  the  sale  of 
property  for  taxes  in  lots  of  from  ten  to  fifty  acres,  or  any  other 
quantity.  The  fact  that  the  constitution  directs  that  all  lands  sold 
in  pursuance  of  decrees  of  courts  shall  be  divided  into  tracts  of 
from  ten  to  fifty  acres,  does  not  inhibit  the  legislature  from  direct- 
ing lands  sold  under  other  process  to  be  similarly  divided. 

Ibid. 

5.  The  impracticability  of  the  proceeding  prescribed  by  law  and  the 
imposing  of  the  cost  thereof  upon  the  purchaser  of  lands  sold  for 
taxes,  are  not  good  grounds  for  an  injunction  on  the  part  of  the^ 
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taxpayer.    The  coDsequencea  referred  to  will  rest  with  the  State 
and  the  purchaser.  Md, 

'6.  Where  a  piece  of  property  was  bought  at  a  tax  sale,  the  deed  for 
it  made  out  by  the  sheriff  and  duly  recoided  in  the  office  of  the 
recorder  of  the  parish,  and  said  property  was  seized  by  a  creditor 
of  its  lormer  owners,  who  treated  the  tax  sale  as  an  absolute  nul- 
lity, and  who,  being  injoined  by  said  purchaser,  proposed  in  the 
injunction  suit  to  attack  the  title  by  showing  irregularities  and 
detects  in  the  proceedings  preceding  the  tax  sale  :  Held — That  on 
its  lace  the  title  of  the  purchaser  is  regular;  that  he  is  \h  posses- 
sion under  a  recorded  title;  that  by  a  special  provision  of  the 
•constitution,  article  118,  the  deed  of  sale  is  prima  fade  evidence 
.as  to  the  title;  that  it  is  declared  valil  by  section  59  of  the  act  of 
1872,  No.  42,  and  that  for  these  reasons  the  injunction  must  be 
maintained.  Coco  v.  Thieneman  et  a2.,  236. 

7.  Where  the  plaintiff  sued  for  the  value  of  his  services  in  transfer- 
ring from  the  other  district  courts  and  docketing  in  the  Superior 
District  Court  some  fifteen  hundred  tax  suits,  and  obtained  judg- 
ment in  his  favor  for  the  sum  of  fifty  cents  per  suit  on  all  of  said 
suits:  Held — That  the  extra  compensation  allowed  the  clerk  in 
4;his  instance  was  not  authorized  by  law. 

BurJc  V.  City  of  New  Orleans,  301. 
&  Where,  instead  of  procuring  and  recording,  according  to  law,  cer- 
tified copies  of  judgments  as  directed  by  city  ordinance  No.  16^, 
^ministration  series,  the  plaintiff  followed  the  piovisions  in  sec- 
tion 12  of  act  Nt>.  73  of  1872,  by  which  a  special  mode  was* provided 
for  recording  the  taxes  due  to  the  city  without  any  cost  to  the 
city :  Held — That  if  the  provisions  of  this  act  are  resorted  to  in 
preparing  and  inscribing  the  tax  judgments  to  preserve  the  lien 
and  mortgage  in  favor  of  the  city,  its  provisions  in  regard  to  com- 
pensation must  be  enforced.  It  is  only  by  the  terms  of  this  law 
that  ttie  lists  or  registers  prepared  by  the  plaintiff  can  have  effect 
as  a  legal  inscription.  But  this  inscription  was  to  be  made  with- 
out cost  to  the  city.-  Outside  of  this  law  the  said  registers  or 
inscriptions  of  judgments,  as  made  by  plaintiff,  are  without  effect. 
The  inscriptiouH  are  not  made  in  the  books  of  privileges  and  mort- 
gages required  by  the  general  law  on  the  subject. 

SouthiDorth  V.  aty  of  New  Orleans,  333. 
9.  The  clerks  of  courts  in  the  city  oi  New  Orleans  do  not  come  within 
the  provisions  ot  section  52  of  act  No.  42  of  the  General  Assembly 
of  1^71  in  relation  to  the  assessment  and  collection  of  taxes. 

State  ex  reL  Lynne  v.  Clinton^  342. 
10.  There  is  no  law  which  requires  that  the  tax  bills  or  receipts  shall 
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be  signed  by  the  Administrator  of  Finance  of  the  city  of  New 
Orleans,  or  that  stamps  shoald  be  affixed  to  them. 
City  of  New  Orlean$  v.  Orescent  Mutual  Insurance  Company,  390. 

11.  It  is  not  necessary  that,  in  the  judgment  enforcing  the  payment  of 
the  tax  bills,  there  shoald  be  specifications  separating  the  amount 
assessed  on  real  estate  from  the  assessment  on  merchandise,  capi- 
tal sim4  money  at  interest  It  is  sufficient  that  this  should  be  done 
in  the  tax  bills  on  which  the  judgment  is  predicated.  Ibid, 

12.  It  was  a  sufficient  publication,  and  such  as  was  required  by  the 
law,  where  it  was  proved  tiiat  the  notices  to  taxpayers  were  pub- 
lished at  least  four  times  in  the  New  Orleans  Republican,  to  wit : 
on  the  twenty- second,  twenty  •seventh  and  thirtieth  of  August, 
and  on  the  nineteenth  of  September,  1872.  It  was  not  necessary 
that  there  should  have  been  further  evidence  of  the  ordinances 
Nos.  1497  and  1493,  than  there  is  in  the  record.  Ihid, 

19.  The  oflbriDg  in  evidence  of  the  several  papers  in  which  the  notice 
of  publication  was  made,  and  the  subsequent  filing  of  them,  was 
saffieieiirt  to  establish  what  the  law  required.  Ibid, 

14.  The  law  relating  to  city  taxes  does  not  require  the  notices  to  be 
published  for  thirty  days.  It  only  declares  that  no  judgment  shall 
be  rendered  until  after  thirty  days'  notice,  the  notice  to  be  thrice 
published.  Ihid, 

15.  The  eity  ordinances  Nos.  1261, 1262, 1272,  of  December,  1871 ,  do  not 
make  the  aggregate  taxation  exceed  two  per  cent.,  and  this  objec- 
tion, so  far  as  these  ordinances  are  concerned,  can  not  be  main- 
tained. Ibid, 

16.  The  oity  ordinance  of  tiie  nineteenth  December,  1871,  and  the 
ordinance  of  the  thirtieth  December  of  the  same  year,  are  not  in 
violation  of  the  act  of  the  sixteenth  of  March,  1870,  section  18, 
which  provides  that  the  Common  Council  of  New  Orleans  shall, 
(mee  at  a  regular  meeting  in  the  month  of  December,  and  not 
oftener,  in  each  and  every  year,  lay  an  equal  and  uniform  tax, 
etc.  Ibid, 

17.  The  ordinance  of  the  City  Council,  seventh  May,  1872,  levying  a 
third  tax  in  addition  to  those  levied  by  the  ordinances  of  the  nine- 
teenth and  thirtietii  December,  1871,  is  not  contrary  to  the  statute 
which  provides  that  taxes  shall  only  be  levied  once  a  year  in  the 
month  of  December,  because  said  ordinance  rests  on  the  act  of 
the  tWenty-fourth  April,  1872,  which  authorizes  the  levying  of 
said  tax  on  an  estimate  to  be  made  from  the  tax  rolls  of  1871.  The 
objection  that  this  act  is  unconstitutional  because  retrospective  in 
its  effect  can  not  be  maintained.  Ibid, 

18.  The  eonstrncting  of  levees  for  the  protection  of  lands  subject  to 
overflows  is  not  made  at  the  expense  of  the  State  treasury.    That 
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expense  is  met  by  a  general  tax  on  all  the  taxable  property  of  the 
people  of  tbe  State.  The  Legislature  had  the  power  to  impoae 
that  tax  and  to  appropriate  it  as  they  saw  fit.  They  create  no 
debt  which  goes  beyond  the  constitutional  limitation,  and  in  the 
acts  referring  to  the  general  levee  tax  have  yiolated  no  provision 
of  the  constitution. 

State  ex  rel,  Louisiana  Levee  Oampany  v.  OUnUm,  401. 

19.  Where  the  defendant  being  sued  as  a  defaulting  tax  collector,  his 
defense  was  that  the  State  Treasurer  illegally  refused  to  receive 
from  him  certain  State  warrants  which  he  alleged  he  took  in  pay- 
ment of  taxes:  Held — That  the  defense  was  not  tenable,  because 
at  the  time  the  warrants  were  tendered  the  Treasurer  was  i^joined 
by  the  Superior  District  Court  from  receiving  the  same,  and  be- 
cause said  warrants  were  illegally  issued,  no  appropriation  for 
such  purpose  having  been  made  as  required  by  article  104  of  the 
constitution,  and  because  the  defendant  did  not,  in  relation  to 
those  warrants,  comply  with  the  provisions  of  section  3337,  Be- 
vised  Statutes.  State  v.  Lemarii^  412. 

20.  Unless  the  property  within  an  incorporated  town  is  expressly  ex- 
empted by  law  from  a  parish  tax,  the  general  power  conterred  on 
the  police  jury  of  the  parish  to  assess  a  tax  on  all  ordinary  ob- 
jects of  taxation  in  the  parish  will  reach  such  property. 

Maurin  v.  Smithy  445. 

21.  This  case  is  held  by  the  court  to  be  governed  by  the  one  of  Camp- 
bell i;.  the  City  of  New  Orleans,  12  An.  34.  There  is  but  one 
difference  in  point  of  fact.  Campbell  paid  his  taxes  without  ob- 
jection or  protest,  and  sought  only  to  recover  the  amount  back 
alter  it  had  been  decided  in  a  controversy  between  another  party 
and  the  city,  that  the  ordinance  under  which  the  assessment  was 
made  was  unconstitutional.  In  the  present  case,  the  plaintiffs, 
before  making  their  last  payment  for  taxes,  expressly  stipolated 
with  the  City  Treasurer,  to  whom  their  money  was  paid,  that  it 
should  be  returned  in  case  there  should  be  rendered  a  decision 
in  a  certain  sense,  by  the  court,  in  another  pending  controversy. 
Bnt  they  paid,  not  because  they  were  compelled  to  pay,  but  be- 
cause they  chose  to  pay,  and,  on  the  contrary,  did  not  resist  pay- 
ment, as  was  done  in  the  case  upon  the  decision  of  which  they 
were  content  to  rest  their  case. 

Factors  and  Traders^  Insurance  Co.  v.  (Hty  of  Nmo  OrleaHe,  454. 

22.  The  stipulation  by  plaintiffs  with  the  City  Treasurer  amounted  to 
nothing,  for  it  was  not  shown  that  he  had  authority  to  make  the 
contract.  Ibid, 

23.  There  was  an  unquestionable,  natural  obligation  on  the  part  of 
plaintiffs  to  bear  their  quota  of  the  expenses  of  canying  on  the 
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manicipal  goTeininent  of  the  city  of  New  Orleans.  The  plaiDtiffs 
have  ei^joyed  all  the  advantages  and  protection  of  that  municipal 
goyernment.  To  return  to  them  the  money  which  they  have  paid 
in  consideration  of  these  advantages,  would  be  to  give  them  the 
protection  which  they  required  for  their  persons  and  property,  and 
make  their  fellow  citizens  pay  for  it.  Ibid. 

24k,  The  law  under  which  plaintiffs  paid  their  taxes  was  in  full  force 
and  vigor  at  the  time.  It  is  a  fallacy  to  contend  that  it  never  had 
any  life  because  it  was  unconstitutional.  Ibid, 

25.  Where  plaintiff,  whose  property,  as  he  claimed,  was  seized  by 
virtue  of  a  judgment  in  the  suit  of  Maroy  t;.  McKinney,  injoined 
said  execution  and  excepted  to  the  right  of  defendants  and  inter- 
venor  to  thus  attack  his  title  collaterally,  but  averred  that  they 
must  do  so  by  a  direct  revocatory  action  contradictorily  with  all 
the  parties  to  the  tax  sales  at  which  he  acquired  the  property,  and 
further  excepted  that  they  had  neither  alleged  nor  suffered  any 
injury  by  said  sales:  Held — That  the  court  a  qua  erred  in  main- 
taining the  exceptions  of  plaintiff  to  the  right  of  the  intervener 
and  defendants  to  contest  the  validity  of  the  tax  sales  under  which 
plaintiff  holds.  Dupre  v.  Thompson,  503. 

26.  Section  11  of  act  81  of  the  recrular  session  of  1872,  promul- 
gated on  thirteenth  April,  1873,  does  not  violate,  as  alleged,  the 
uniformity  and  equality  of  taxation,  because  it  exempts  some 
property  and  persons  in  the  town  of  Monroe,  within  the  limits  of 
the  parish  of  Ouachita,  from  taxation  to  which  other  inhabitants 
of  the  parish  are  subject,  and  because  the  Legislature  can  only 
exempt  '*  property  actually  used  for  church,  school  and  charitable 
purposes."  Whited  v.  Lefiois,  568. 

27.  The  power  to  tax  property  within  the  parish  of  Ouachita  and  re- 
quire licenses  from  the  inhabitants  thereof,  was  conferred  by  the 
Legislature  on  the  police  jury,  and  the  exercise  of  that  power  is 
only  curtailed  by  the  section  of  the  law  which  exempts  the  town 
of  Monroe.  Ibid, 

28.  The  Legislature  conferred  the  power  of  taxation  on  each  sub- 
division of  the  local  government — the  police  jury  of  the  parish 
and  the  municipal  authorities  of  the  town  of  Monroe — and  had 
the  right  to  withdraw  or  modify  that  delegation  as  to  each  or  both. 
The  •act  was  not  retroactive.  It  merely  withdrew  a  delegated 
power  which  had  not  yet  been  exhausted,  and  destroyed  no  vested 
right  in  the  police  jury.  Ibid, 

29.  The  tenth  clause  of  section  1  of  act  No.  14  of  the  acts  of  1872  is 
not  unconstitutional,  because  it  levies  a  tax  of  eighty-five  dollars 
on  persons  dealing  in  distilled  liquor,  or  retailing  spirituous  liquors 
on  land,  while  a  tax  of  only  fifty  dollars  is  levied  on  persons  fol- 
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lowing  a  like  ocoupation  od  steamboats,  althoagh  tbey  nay  only 
ply  within  the  limits  of  a  single  parish  of  the  State. 

KaUski  y.  Oraif,  576. 

do.  Retail  dealers  are  those  who  keep  an  open  shop  and  who  sell  pro- 
viBions  and  liquors  in  small  quantities.  C.  C.  8206.  A  wholesale 
dealer  is  a  person  who  sells  by  packages.  A  man  may  be  both  a 
wholesale  and  retail  dealer.  He  is  a  wholesale  dealer  when  he 
sells  parcels  of  goods  in  packages,  as,  for  instance,  ten  barrels  of 
flour  or  whiskey,  or  whiskey  and  flour  by  the  barrel,  or  one  or 
more  sacks  of  coffee,  or  bolts  of  goods,  at  the  same  time,  and  to 
the  same  party.  He  is  a  retail  dealer  when  he  seUs  flour  by  the 
pound,  whiskey  by  the  gallon  or  bottle,  dry  goods  by  the  yard. 
He  is  both  a  wholesale  and  retail  dealer  when  ho  sells  all  aooh 
articles  by  the  package  or  by  the  pound  indifferently. 

FUmmay  t&  MUlaaps  y.  Chrady^  591. 

31.  Each  proviso,  the  one  in  section  15  of  act  No.  42,  approved  March 
3,  1871,  and  the  other  in  section  15  of  act  No.  14,  approved  March, 
5,  1872,  refers  simply  to  the  license  tax,  and  not  to  taxation  on  the 
property,  capital,  etc.,  of  insurance  companies. 

(Hty  of  New  Orleans  v.  Salamander  Insurance  Company,  650. 

32.  Under  the  act  of  1871,  the  payment  ot  $1000  as  a  license,  and.  of 
one  per  centum  on  the  premiums  earned  from  policies  issued 
through  agencies  in  the  State,  in  addition  to  said  licenae*  will 
exempt  the  company  from  any  other  license  for  doing  bosinesg 
throughout  or  in  any  part  of  the  State— the  one  per  centum  being 
considered  sufficient  from  the  agencies  in  the  State,  and  the  f  1000 
from  the  mother  company.  Ibid. 

33.  The  act  of  1872  treats  only  of  the  subject  of  licenses,  and  is 
limited  to  that  only.  Ibid, 

See  Constitution  and  Constitutional  Law,  Nos.  20,  21,  22 — 
State  ex  rel.  Blakemore  v.  Gra/^m,  625. 
WARRANTY. 

1.  Where  a  certificate  of  indebtedness,  with  the  date  and  number 
wanting,  was  stolen,  while  being  prepared  for  issuance,  before  it 
was  issued  and  put  in  the  market  by  the  city  of  New  Orleans,  and 
after  the  date  and  number  had  been  subsequently  forged  was  sold 
to  the  defendant,  who  called  his  vendor  in  warranty :  Held — That 
this  instrument  can  not  be  classed  as  negotiable  paper  upon  which 
the  maker  is  bound  to  innocent  holders.  It  is  transferable,  it  is 
true,  but  the  transferree  obtains  only  the  rights  of  the  transferrer. 

City  of  New  Orleans  v.  Strauss,  50. 

2.  In  this  case  the  transferrers  and  warrantors  bad  no  legal  posses- 
sion of  the  certificate  of  indebtedness  of  which  the  city  of  New 
Orleans  never  ceased  to  be  the  owner.  Ibid, 

3.  There  is  no  ground  for  a  call  in  warranty  in  a  case  of  trespass, 
and  hence  there  is  no  right  of  action  against  warrantors. 

0<m  V.  Hardi$f  280. 
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Srb  PriyilegBi  No.  6 — Radawitch  v.  Siewwrd^  315, 
WITNESS. 
1.  Where  tbe  objection  to  the  validity  of  a  will  waa,  that  the 
person  who  wrote  and  read  it  was  not  designated  therein  as  a  wit- 
nesa,  but  as  a  notary :  Held — That  there  ift  no  law  which  declares 
that  a  man,  because  he  is  a  notary  public,  is  not  a  good  wit- 
ness to  a  will,  and  there  can  be  seen  no  reason  why  be  shoold  not 
be.  Succession  of  Pa^ne^  202. 

Sbk  Criminal  Law  and  Praoticb,  No.  l%—8iaU  v.  Prtkl- 

hOTMMj  522. 

WALLS  IN  COMMON. 

1.  Where  defeadant  was  saed  for  half  the  yalne  of  a  wall,  which  said 
defendant  made  a  wall  in  common  by  mdng  it  to  support  his  build- 
ings :  Held — That  he  had  no  interest  to  question  plaintiiP's  title 
further  than  to  ascertain  whether  the  claim  demanded  could  safely 
be  paid  to  the  claimant.  Irwvn  ▼.  Fetersonf  300. 

2.  The  question  whether  the  relator  in  this  case  had,  as  owner  of  an 
urban  lot  of  ground,  the  right  to  build  a  wall  or  fence  on  her  own 
property  lor  her  own  profit  and  convenience,  involyes  a  larger 
interest  than  the  five  hundred  dollars  damages  claimed  by  her 
next  neighbor  as  resulting  from  the  erection  of  said  wall  or  fence, 
and  therefore  a  suspensive  appeal  lies  to  this  court  from  a  judg- 
ment rendered  against  relator.  It  is  a  question  concerning  the 
ownership  of  property  and  its  enjoyment,  and  may  involve  the 
entire  value  of  the  property  on  which  the  wall  or  fence  is  built. 

State  ex  reU  IPArcy  v;  Judge  of  the  Fourth  District  Court,  parish 
of  Orleans,  621. 
WILLS  AND  TESTAMENTS. 

1 .  The  subject  matter  of  this  suit  is  purely  probate  in  its  characteri 
to  wit:  the  revocation  of  the  probate  of  a  will,  and  the  suit  was 
properly  brought,  under  the  circumstances  of  the  case,  in  the  pro- 
bate court  which  had  made  the  order  to  record  and  execute  the 
will.  Fuentes  v.  Gaines^  85. 

2.  An  ex  parte  order  admitting  a  will  to  probate  is  not  a  judgment 
binding  upon  those  who  are  not  parties  to  the  proceeding.  The 
ex  parte  order  for  the  recording  and  execution  of  the  will  is  a  pre- 
liminary proceeding  for  the  administration  of  an  estate,  if  not  a 
final  judgment  which  concludes  every  one.  It  is  a  mere  license  to 
authorize  the  executor  or  heir  to  carry  out  the  provisions  of  the 
testament;  and  the  verity  and  validity  of  the  will  must  be  estab- 
lished whenever  questioned  by  third  persons  from  whom  property 
is  judicially  demanded  under  the  will.  Ibid. 

3.  Article  3542,  Civil  Code,  refers  to  actions  for  the  nullity  of  testa- 
ments when  the  instituted  heir  is  in  possession  of  property  onder 
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the  will,  and  is  saed  by  the  heirs  at  law  to  annul  the  will  and  to 
take  from  the  instituted  heir  the  pioperty.  It  does  not  apply  to  a 
case  in  which  the  defendant  in  a  chancery  suit  is  oblis^ed  to  come 
to  the  probate  court  to  establish  a  part  of  his  defense  in  conse- 
quence of  the  limited  jurisdiction  of  tlie  Circuit  Court  of  the 
United  States.  Ibid, 

4.  The  validity  of  a  probated  will  is  immaterial  to  third  parties  until 
they  are  disturbed  under  it  in  the  possession  of  their  property,  and 
prescription  against  them  could  not  begin  to  run  until  the  cause  of 
action  had  arisen;  nor  can  prescription  run  against  one  in  posses- 
sion. Ibid, 

5.  Where  a  will,  when  last  seen,  was  in  the  possession  of  the  testator, 
and  it  could  not  be  found  at  his  death,  the  presnmption  of  the  law 
in  such  a  case  is,  that  the  testator  destroyed  it  animo  ocmceUandi, 
and  the  anus  of  rebutting  this  presumption  is  cast  upon  those  seek- 
ing to  establish  the  will.  The  opinions  or  suspicions  of  a  witness 
can  not  overcome  the  presumption  raised  that  the  testator  himself 
destroyed  the  will.  lUd. 

6.  The  contents  of  a  lost  will  can  not  be  proved  by  witnesses  who 
derived  their  knowledge  from  f lie  verbal  declararions  of  the  testa- 
tor. It  would  practically  authorize  the  making  of  a  verbal  testa- 
ment, and  a  lost  testament  could  thus  be  proved  by  evidence 
which  would  be  incompetent  to  prove  the  will  if  produced  in  coort 

Ibid, 

7.  It  is  necessary  to  prove  that  a  lost  olographic  will  contains  all  the 
essentials  prescribed  by  law  before  it  can  be  admitted  to  probate, 
to  wit:  That  it  was  wholly  written,  dated  and  signed  by  the 
testator,  and  the  witnesses  must  state  the  facts  which  are  neooB- 
aary  to  enable  the  court  to  determine  whether  or  not  the  will  is 
valid.  Ibid. 

8.  It  is  essential  to  specify  the  day,  month  and  year  to  give  a  date  to 
a  testament  in  the  sense  of  article  1588  of  the  Civil  Code.    Ibid, 

9.  The  facts  required  to  be  established  by  article  1655  Civil  Code  for 
the  probating  of  an  olographic  will  must  be  proved  by  competent 
testimony,  and  can  not  be  inferred  by  the  court.  Ibid, 

10.  Where  plaintiff  was  not  an  heir:  Held — ^That  she  had  no  right 
to  attack  a  will  in  so  far  as  it  related  to  the  disposal  made  by  the 
testator  of  his  property,  but  that  she  might  sue  to  annul  it  in  so 
far  as  it  interfered  with  her  rights  to  have  the  tutorship  of  her 
grand  children.  Succession  of  Fayne^  202. 

11.  It  is  unnecessary  to  decide  the  question  raised  whether  a  testament 
is  valid  as  a  will  by  nuncupative  public  act,  when  it  is  good  as  a 
nuncupative  will  under  private  signature.  Ibid, 

12.  Where  the  objection  to  the  validity  of  such  a  will  was,  that  the 
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person  who  wrote  and  read  it  was  not  designated  therein  as  a 
witness,  but  as  a  notary:  Held — That  there  is  no  law  which 
declares  that  a  man,  because  he  is  a  notary  public,  is  not  a  good 
witness  to  a  will;  and  there  can  be  seen  no  reason  why  he  should 
not  be.  Ibid, 

13.  A  will  can  be  set  aside  only  when  the  law  itself  pronounces  it  to 
be  null  on  account  of  the  want  of  compliauce  with  those  formal- 
ities which  are  declared  to  be  sacramental.  Ibid, 

14.  Where  A  was  appointed  by  will  tutor  to  minors,  and  at  the  same 
time  the  testator  declared  that  the  care,  management  and  raising 
of  his  children  should  be  left  in  the  hands  of  Miss  B :  Held — That 
this  was  not  appointing  her  tutrix;  that  this  was  merely  giving 
her  the  personal  care  of  the  children,  whilst  the  legal  control  of 
the  persons  and  property  of  the  minors  was  vested  in  A,  who 
could  as  tutor,  when  he  chose,  remove  them  from  her  care. 

Ibid. 

15.  In  1860,  Manette  Dubreuil  died.  Her  estate  consisted  of  the  un- 
divided half  of  a  certain  real  estate,  standing  in  the  name  of 
Charles  Beebe,  deceased.  Manette  Dubreuil  had  no  legal  heirs. 
Luke  Beebe  was  her  natural  son,  duly  acknowledged  and  recog- 
nized as  such  by  a  judgment  of  the  Second  District  Court  of  the 
parish  of  Orleans.  In  1870,  said  Luke  Beebe  got  judgment  in  his 
favor  against  the  executor  of  Charles  Beebe  to  recover  one-half  of 
said  property.  In  1871,  the  children  of  a  predeceased  natural 
child  of  Manette  Dubreuil  caused  her  will  to  be  probated.  These 
grandchildren  and  Luke  Beebe  were  by  said  will  made  universal 
legatees;  and  the  testatrix  further  declared  that  she  acknowledged 
owing  her  son  Luke  a  certain  sum  of  money  he  had  advanced  to 
her  for  her  benefit,  and  whicti  she  wished  to  be  paid  to  him,  with 
a  certain  rate  of  interest.  The  grandchildren  and  universal  lega- 
tees, who  are  the  contestants  in  this  case  against  Luke,  maintained 
that*  the  passage  of  the  testament  above  referred  to  was  only  the 
acknowledgment  of  a  debt  and  not  a  legacy,  and  pleaded  pre- 
scription :  Held — That  it  constituted  a  remunerative  legacy ;  that 
the  succession  of  Manette  Dubreuil  was  an  irregular  succession; 
that  representation  is  not  admitted  in  such  successions,  except  in 
the  case  ot  the  succession  for  a  natural  child;  that  until  the  will 
of  Manette  Dubreuil  was  probated,  Luke  Beebe  was  the  sole  heir 
of  the  deceased ;  that,  as  such,  he  had  no  right  to  sue  the  estate, 
or  to  make  a  demand  for  payment  of  a  debt  due  to  him,  as  such 
debts  are  extinguished  by  contusion;  that  when  the  will  was 
produced  and  probated,  Luke  Beebe  ceased  to  be  the  sole  heir; 
that  his  right  as  creditor  became  exigible,  and  that  until  then  pre- 
scription did  not  begin  to  run. 

Sticeeseion  of  Manette  DubreuUf  370» 
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16.  The  argument  that  a  testaiiientary  dispoution  io  favor  of  liaaon 
county  court,  Kentucky,  is  immoial,  and  tliereiore  null,  becauBe 
the  legacy  is  to  be  applied  to  the  support  of  indigent  illegitimate 
children  under  Beven  years,  and  their  indigent  mothersi  is  not  con- 
sidered worthy  of  serious  consideration. 

Suecemion  of  Miltem  Tajflor^  446. 

17.  Where  the  formalities  required  by  Art.  1578  Reyised  Code,  were 
not  complied  with,  a  will  is  not  good  as  a  nuncapatiye  testament 
by  public  act,  nor  can  it  be  held  good  as  a  nuncupative  wiil  by 
private  act,  when  the  proof  adduced  lails  to  show  that  the  lomal- 
itles  required  for  it  have  been  observed. 

ThibodeenuB  v.  Voarhie$,  476. 

18.  Where  a  will  was  made  in  these  terms:  "At  home,  March  4, 
1870.  I  this  day  make  my  will.  I  want  my  wife  to  keep  and 
maneg  all  my  estate  both  reil  and  persnel  denren  her  lif  time  and 
be  Lowed  to  sell  eny  oi  the  land  for  not  less  than  the  apprsment 
and  I  apoint  my  wife  administrator:  Held — That  said  will  eoB- 
tains  no  substitution  and  no  fldei  commissum,  which  are  never  to  be 
presumed ;  that  the  words  of  a  will,  like  those  of  a  law,  are  gen- 
erally to  be  understood  in  their  most  usual  signification,  without 
attending  so  much  to  the  niceties  of  grammar  rules  as  to  t^e  gen- 
eral and  popular  use  of  the  words ;  that  said  will,  construed  by 
these  rules,  means  tliat  the  testator  intended  to  give  the  usufruct 
of  bis  estate  to  his  wife,  and  is  valid. 

HcuHey  et  oZ.  v.  EMley,  602. 

19.  Express  mention  must  be  made  in  the  nuncupative  will  by  public 
act  that  the  witnesses  were  present  at  the  time  it  was  reoeived  by 
the  notary  and  dictated  by  the  testator,  otherwise  the  instrument 
does  not  conform  to  the  requirements  ot  article  1578  of  the  Revised 
Code,  and  is  therefore  void.  Conner  v.  Brasher,  683. 

20.  That  the  witnesses  came  with  the  testator  to  Hbe  office  of  the  notary 
and  were  present  when  tiif*  will  was  read  to  him,  is  not  sufficient. 
This  might  be  strietty  true,  and  yet  the  witnesses  might  not  be 
present  at  the  dictating  and  writing  of  the  testament.  Ibid, 
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